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AMENDMENT  TO  RULE  29. 

SUFBSMS  OOUBT  OF  TBXA8. 


Ordered  that  rule  29  of  roles  of  the  supreme  court  be  so  amended  as  to  read 
as  follows: 

29.  The  appellant  or  plaintiff  in  error,  in  order  to  prepare  properly  a  case 
for  submission  when  called,  shall  have  filed  a  brief  of  the  points  relied  on,  in 
accordance  with' and  confined  to  the  distinct  specifications  of  error,  (which  as- 
signments shall  be  copied  in  the  brief,)  and  to  such  fundamental  errors  of  law 
as  are  apparent  upon  the  record,  each  ground  of  error  being  separately  pre- 
sented under  the  proper  assignment,  and  each  assignment  not  so  copied  and 
accompanied  with  its  appropriate  proportions  and  statements  shall  be  regarded 
as  abandoned.  This  rule  will  be  enforced  in  cases  returnable  to  the  neA  term 
at  Tyler  and  thereafter,  but  not  before. 

Adopted  Febmaiy  10, 1888,  at  Gkaveston. 
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Pulaski  Ck>.  Equalization  Board  Oases. 

Baibd  and  another  v.  Williams  and  others.    Kahn  v.  Yaughan  and 

others.    Stifft  v.  Sahb. 

OSupmiM  O&uH  qf  ArhanaoB.    Novembel-  19, 1887.) 

1.  TAXATXOV—AsSVBBlfmT  AND  LkYT— BOABD  OP  BqUALIZATIOIT— CONBnTDTIONAL  LAW. 

The  Arkensaa  act  anthori£ing  the  appointment  by  the  governor  of  county  boards 
for  the  equalisation  of  taxes  in  pursuance  of  section  5,  art.  16,  Const.  Ark.,  provid- 
ing that  "all  property  subject  to  taxation  shall  be  taxed  according  to  its  value; 
that  value  to  be  ascertained  in  such  manner  as  the  general  assembly  shall  direct, 
making  the  same  uniform  throughout  the  state,"  hSd^  not  to  be  unconstitutional 
as  being  in  conflict  with  Const  Ark.  {  46,  art.  7,  providing  for  the  election  in  each 
county  of  an  assessor,  **  with  such  duties  as  are  now  or  may  be  prescribed  by  law." 

2.  Samb— Pbogbdubb  or  Boabd. 

Under  the  Arkansas  act  defining  the  powers  and  regulating  the  procedure  of  the 
county  boards  of  equalization  wherein,  among  other  provisions,  it  is  declared  that 
the  hoard  **  shall  have  power  to  hear  complaint,  ana  to  equalize  by  adding  to  or 
takSng  from  the  value  of  all  personal  property,"  A«2d,  that  the  term  *'  complaint" 
had  not  the  technical  signification  of  formal  complaint  at  law ;  and,  that  the  board 
oould,  without  special  complaint  being  brought,  proceed  upon  their  own  motion  to 
make  an  equalization  of  assessments,  and  that  they  could  act  without  evidence 
vpon  their  own  knowledge,  and  without  first  giving  notice  to  the  party  to  be  af- 
fected by  their  action. 

8.  Syun— OVSBVALUATIOH— ObBTIOBASZ— IVJITNCTIOR. 

Acts  Ark.  1887  provide  that,  whenever  the  county  board  of  equalization  raises 
the  valuation  of  property,  it  shall  notify  the  property  owners  affected,  that  they 
may  appear^before  tne  county  court  and  contest  the  action  of  the  board ;  and  the 
county  court  shall  hear  and  determine  all  complaints,  and  their  action  shall  be  final, 
imleas  an  appeal  is  taken.  BM,  that  in  view  of  these  provisions  an  overvaluation 
in  an  assessment  oould  not  be  corrected  by  injunction  or  cerHorari;  the  only  rem- 
edy being  by  proof  of  the  fact  that  the  assessment  was  too  high  before  the  county 
board  in  the  mode  designated  by  the  statute. 

Appeals  from  chancery  court,  Pulaski  county;  D.  W.  Gabboll,  Chancel- 
lor; and  from  circuit  court,  Pulaski  county;  J.  W.  Mabtin,  Judge. 

B.  W,  KiniMls  John  M.  Moore^  Oohn  i&  Cohn,  J.  M.  Rose,  and  John  Jfo- 
Clure,  tot  appellants.  Dan.  W.  Jones,  Atty.  Clen.,  and  Blackfjoood  <&  WilU 
iamSf  for  appellees. 

OoGKBUX,  G.  J.    These  appeals  have  been  argued  as  one  cause.    Each  of 
the  iq)pel]ant8'is  a  tax-payer  of  Pulaski  county,  the  assessment  of  whose  per- 
sonal property,  as  made  out  by  him  and  returned  by  the  county  assessor,  has 
been  increased  by  the  county  board  for  the  equalization  of  taxes.    Kahn's  as- 
v.68.w.no.l — 1 
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seesment,  as  returned  by  the  assessor,  was  $4,450.  It  was  increased  by  the 
board  to  $12,450;  Stiff t's  raised  from  $5,150  to  $12,150,  and  Baird  &  Bright's, 
from  $5,000  to  $10,000.  The  cases  of  Kahn  and  Stifft  are  appeals  from  the 
Pulaski  circuit  court,  one  originating  in  an  application  to  that  court  for  a  writ 
of  certiorari  to  quash  the  proceedings  of  the  board  as  far  as  they  relate  to  his 
property,  wliile  the  other  was  heard  there  on  appeal  from  the  county  court 
where  an  application,  in  the  nature  of  an  appeal  from  the  finding  of  the  board, 
to  reduce  the  assessment,  had  been  considered.  The  case  of  Baird  &  Bright 
is  an  appeal  from  a  decree  of  the  Pulaski  chancery  court  dismissing  their  bill 
to  enjoiu  O.  Williams,  as  county  clerk,  from  extending  the  assessment  of 
their  property  as  raised  by  the  board  upon  the  tax-books  of  the  county.  The 
action  of  the  board  was  sustained  in  each  instance,  and  the  cases  have  been 
brought  here  through  different  channels  to  avoid,  as  counsel  agree,  all  con- 
test about  the  mode  of  procedure  to  raise  the  substantial  questions  at  issue. 
The  validity  of  the  act  of  the  legislature  which  authorizes  the  appointment 
of  the  board  is  assailed.  The  argument  is  that  the  constitution  directs  the 
election  of  one  assessor  by  the  electors  of  each  county,  while  the  act  in  ques- 
tion attempts  to  authorize  the  governor  to  appoint  three  persons  whose  du- 
ties, as  prescribed  by  it,  are  such  as  the  framers  of  the  constitution  contem- 
plated should  be  performed  by  the  assessor,  and  thus  undertakes  to  establish 
an  agency  for  ascertaining  the  value  of  property  for  taxation  in  violation  of 
the  constitution.  The  chief  provision  of  the  constitution  upon  the  subject  of 
taxation  is  as  follows:  **  All  property  subject  to  taxation  shall  be  taxed  ac- 
cording to  its  value;  that  value  to  be  ascertained  in  such  manner  as  the  gen- 
eral assembly  shall  direct,  making  the  same  uniform  throughout  the  state. 
Xo  one  species  of  property  from  which  a  tax  may  be  collected  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value.  *  ♦  ♦"  Section 
5,  art.  16.  The  governing  idea  of  this  provision  is  that  the  burden  of  taxa- 
tion shall  be  equally  and  uniformly  laid  upon  property  in  proportion  to  its 
value.  As  a  means  to  the  attainment  of  this  end  assessments  for  taxation 
should  be  made  by  the  same  standard,  and  as  near  the  actual  value  of  the  prop- 
erty assessed  as  possible.  It  is  a  violation  of  the  mandate  contained  in  this 
provision  to  return  any  property  for  assessment  at  less  than  its  value.  If  the 
law  is  enforced,  every  person  will  contribute  to  the  public  revenue  in  propor- 
tion to  the  value  of  the  property  owned  by  him.  Neither  of  the  appellants 
here  complain  that  the  valuation  fixed  by  the  board  of  equalization  exceeds 
the  value  of  his  personal  property  subject  to  taxation.  There  is  no  showing 
that  the  action  of  the  board  has  worked  injustice  to  anyone.  The  argument 
is  simply  that  the  return  of  the  county  assessor  is  a  finality,  and  oondudes 
all  fui-ther  inquiry  as  to  valuation,  notwithstanding  his  return  may  state  the 
value  of  the  property  of  a  particular  individual  at  only  a  half,  or  it  may  be  a 
hundredth,  part  of  its  true  value,  when  all  other  property  is  fairly  assessed. 
The  statement  of  the  proposition  shows  its  want  of  conformity  to  the  consti- 
tutional mandate  of  equality  and  uniform >fcy,  and  the  existence  of  the  discrep- 
ancies disclosed  by  the  record,  taking  the  findings  of  the  board  as  correct,  dem- 
onstrates the  necessity  for  the  legislative  attempt  to  give  practical  operation 
to  the  constitution  by  the  creation  of  boards  for  the  correction  of  such  inequal- 
ities. That  inequalities  exist,  and  will  continue  to  exist,  is  inherent  in  the 
effort  to  adjust  the  value  of  all  property  to  a  common  standard.  No  degree 
of  care  and  diligence  on  the  part  of  the  most  competent  assessor  can  attain 
perfect  equality,  or  perhaps  prevent  striking  mistakes  and  oversights  in  assess- 
ments. A  near  approximation  to  correctness  is  the  most  that  can  be  expected. 
The  difficulty  of  preserving  a  just  relation  between  the  different  parts  of  the 
same  county,  or  even  the  sevei-al  wards  of  a  city,  is  enhanced  by  the  necessity 
of  delegating  the  power  of  fixing  values  to  the  different  individuals  who  act 
as  assistant  or  deputy  assessors.  Experience  has  taught,  and  the  framers  of 
the  constitution  must  have  known,  that,  in  a  populous  and  wealthy  county 


Digitized  by  VjOOQ IC 


Ark.]  FULA8KI  CO.  EQUAUZATION   BOARD  CASES.  8 

likePalaski,  the  assessor,  unaided,  could  not  perform  the  duties  of  his  office 
so  as  to  approximate  uniformity  and  equality;  and  the  legislature,  recogniz- 
ing the  necessity,  have  continued  the  practice  that  prevailed  prior  to  the  adop- 
tion of  the  present  constitution  of  providing  assistant  assessors  to  aid  in  the 
work.  Their  returns  of  the  same  class  of  property  may  be  widely  divergent. 
The  necessity  of  the  case,  in  view  of  the  immense  labor  to  be  performed,  com- 
monly forces  the  assessor  to  take  their  returns  as  correct.  If  the  legislature 
is  powerless  to  undertake  the  correction  of  these  discrepancies  and  the  obvi- 
ous errors  that  creep  into  the  system,  then  the  most  important  security  that 
has  been  devised  for  the  benefit  of  the  tax-payer  may  be  rendered  useless.  An 
under  assessment  for  taxation,  whether  arising  from  an  honest  intention  and 
belief  on  the  part  of  the  assessor,  or  from  a  concealment  or  misrepresentation 
of  facts  by  the  tax-payer,  is  an  injury  to  the  public.  The  burden  of  every 
other  tax-payer  is  increased  to  make  up  the  deficit.  An  overvaluation  is  an 
oppression  to  the  individual.  Both  are  violations  of  the  constitutional  pro- 
vision above  quoted;  and  if  the  legislature  is  restrained,  as  is  contended,  from 
exercising  the  power  of  properly  adjusting  the  burden  between  the  tax-payers, 
the  provision  containing  the  inhibition  must  be  very  plainly  irreconcilable 
with  the  constitutional  command  of  equality  and  uniformity  in  the  contribu- 
tions demanded  for  the  public  service. 

Is  the  provision  relied  upon  inconsistent  with  the  power  to  equalize  the  as- 
sessments? It  seems  clear  to  us  that  it  is  not.  The  provision  is  as  follows: 
"The  qualified  electors  of  each  county  shall  elect  one  sheriff,  who  shall  be  ex 
officio  collector  of  taxes,  unless  otherwise  provided  by  law ;  one  assessor,  one 
coroner,  one  treasurer,  who  shall  be  ex  officio  treasurer  of  the  common  school 
fund  of  the  county,  and  one  county  surveyor,  for  the  term  of  two  years,  with 
.such  duties  as  are  now  or  may  be  prescribed  by  law,  provided  that  no  per  cen- 
tum shall  ever  be  paid  to  assessors  upon  the  valuation  or  assessment  of  property 
by  them."  Section  46,  art.  7.  The  duties  now  performed  by  the  county  as- 
sessor were  well  understood  and  performed  in  this  state  long  before  the  office 
found  a  place  in  the  present  constitution.  The  office  existed  under  the  first 
organic  law  of  the  state,  though  it  was  not  created  by  it.  The  functions 
were  sometimes  performed  by  an  officer  known  as  the  assessor,  and  some- 
times by  the  sheriff  and  collector  of  taxes.  But,  by  whomsoever  performed, 
the  assessments  were  left  open  to  attack  in  the  county  court  by  any  one  who 
felt  himself  aggrieved.  Gould,  Dig.  c.  148,  §  35.  The  constitution  of  1868 
made  the  office  a  constitutional  one  as  far  as  real  estate  was  concerned.  The 
provision  reads:  "Real  estate  shall  be  aj)pnused  at  least  once  in  five  years, 
by  an  appraiser  to  be  provided  by  law."  Article  10,  §  2.  But  the  policy  of 
regarding  the  assessor*s  returns  as  open  to  correction  was  adhered  to.  Boards 
of  equalization  were  created,  and  their  functions  performed  under  the  reve- 
nue laws  of  that  instrument.  The  validity  of  a  state  board  of  equalization 
was  affirmed  by  this  court  under  that  constitution.  Van  De  Griff  v.  Haynee, 
28  Ark.  270.  See,  too,  Edrington  v.  Mathews,  30  Ark.  665.  The  framers 
of  the  constitution  of  1874  were  therefore  familiar  with  the  practice  of  cor- 
recting and  revising  the  assessments  of  county  assessors,  whether  the  office 
was  created  by  the  legislature  or  the  constitution;  but  they  have  nowhere 
made  their  returns  conclusive,  or  prohibited  the  creation  of  boards  to  revise 
and  equalize  them.  It  was,  however,  known  that  all  the  departments  of  gov- 
ernment liad  sanctioned  the  practice  under  the  previous  constitution  when 
the  office  was  created  by  it.  The  departure  from  the  constitution  of  1868,  as 
to  this  office,  was  only  in  making  it  elective,  and  in  cutting  off  the  tempta- 
tion to  the  incumbent  to  oppress  the  tax-payer  by  an  overvaluation  of  his 
property,  by  prohibiting  the  practice  then  in  vogue  of  allowing  the  assessor 
a  per  cent,  upon  the  valuation  returned  by  liim.  These  features  do  not  af- 
fect the  functions  of  the  office.  The  legislature  had  always  possessed  the 
power  to  autiiorize  an  investigation  into,  and  a  change  of,  the.  assessor's  re^ 
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turns;  and  if  it  had  been  the  intention  to  prohibit  this,  it  is  reasonable  to 
suppose  that  that  departure  also  would  have  been  plainly  expressed.  Adsit 
V.  Lieb,  76  HI.  200;  Baker  v.  State,  44  Ark.  134.  But  instead  of  prohibiting 
the  practice,  one  of  the  sections  quoted  expressly  leaves  the  assessor's  duties 
subject  to  legislative  control,  and  the  other  prescribes  that  the  value  of  prop- 
erty for  the  purposes  of  taxation  shall  be  ascertained  in  such  manner  as  the 
general  Jissembly  shall  direct.  These  are  grants  of  power  which  are  never  es- 
sential to  the  legislative  authority  of  a  stikte,  unless  to  explain  that  it  is  not 
intended,  by  other  language  used,  to  withhold  the  power.  Both  provisions 
were  inserted,  we  must  presume,  for  a  purpose,  but  when  the  power  to  define 
the  duties  of  the  assessor  was  left  to  the  legislature,  it  was  useless  to  add  that 
the  value  of  property  for  taxation  should  be  ascertained  in  such  manner  as  it 
should  direct;  if  that  means  only,  as  counsel  argue,  that  the  manner  in  which 
the  assessor  shall  perform  his  duties  can  be  prescribed,  because  to  prescribe  a 
mode  of  procedure  for  the  assessor  is  only  to  define  the  duties  of  his  ofiice, 
both  provisions  are  consistent  with  the  exercise  of  the  assessor*s  duties.  See 
State  y.  Certain  Lands,  40  Ark.  85.  His  is  a  constitutional  office,  and  the  leg- 
islature cannot  abolish  or  make  it  a  sinecure,  for  that  would  make  the  selec- 
tion of  the  officer,  a  right  guarantied  to  the  electors,  an  empty  form.  People 
v.  Eaymond,  37  N.  Y.  428.  As  one  of  the  necessary  steps  towards  ascertain- 
ing values  for  taxation,  local  assessors  elected  for  the  purpose  must  make,  or 
be  afforded  the  opportunity  to  make,  the  primary  assessment.  But  this  val- 
uation need  not  be  final.  On  the  contrary,  it  becomes  the  duty  of  the  leg- 
islature to  afford  the  means  of  making  this  approximate  estimate  of  values 
conform  as  nearly  as  practicable  to  the  constitutional  design  of  equality 
and  uniformity.  Savings  cfe  Loan  Soc.  v.  Austin,  46  Cal.  473;  People  v,  Sal- 
Oman,  46  III.  387.  The  question  whether  boards  of  equalization  can  be  au- 
thorized to  make  original  assessments  under  any  circumstances  is  not  pre- 
sented by  the  record.  The  case  of  Houghton  v.  Austin,  47  Gal.  658,  which  is 
relied  upon  by  the  appellaiits  to  overthrow  the  act  creating  boards  of  equali- 
zation, is  based  upon  constitutional  provisions  not  altogether  like  our  own ; 
the  judges,  in  reaching  their  conclusion,  were  governed  in  great  measure  by 
their  knowledge  of  the  intent  of  the  framers  of  the  constitution  as  derived 
through  the  history  of  the  state  and  of  the  constitutional  convention;  but 
these  considerations  cannot  enter  into  the  determination  of  the  question  here; 
and,  moreover,  the  case  is  authority  more  upon  the  point  of  tiie  election,  as 
opposed  to  the  appointment  of  members  of  equalization  boards,  than  upon  the 
power  to  create  such  boards.  Compare,  too.  Savings  i&  Loan  Soc,  v.  Aus- 
tin, supra.  The  constitution  of  California  then  in  force  seemed  to  require 
that  all  assessors,  whether  acting  in  a  primary  or  revising  capacity,  should  be 
elected.    That  is  not  required  by  our  constitution. 

It  is  argued  that  the  proceedings  of  the  board  do  not  conform  to  the  au- 
thority conferred  by  the  statute,  because  the  board  proceeded  in  each  case 
without  oomplaint  being  first  made  by  some  one  against  the  assessor's  return, 
and  because  they  proceeded  without  evidence,  and  without  notice  to  the  par- 
ties affected  by  their  action.  The  powers  of  the  boards  of  equalization  are^ 
special  and  limited,  and  must  be  conferred  in  express  terms.  They  can  per- 
form no  act  except  such  as  they  are  specially  authorized  to  do,  Desty,  Tax*n, 
§  100;  Dunnagin  v.  Swarz,  48  Ark.  476,  3  S.  W.  Rep.  522.  It  is  for  the 
legislature  to  define  their  powers,  but  it  is  competent  to  confer  upon  them  the 
authority  to  increase  or  diminish  individual  assessments,  regardless  of  the 
effect  upon  the  total  valuation  of  all  the  assessments  in  the  county.  When 
the  power  to  create  the  board  is  once  established,  it  would  seem  to  be  the  duty 
of  the  legislature  to  empower  it  to  equalize  the  burden  of  taxation  by  adjust- 
ing the  assessments  of  all  property  subject  to  taxation  to  the  common  stand- 
ard of  actual  values.  But  whatever  the  powers  of  the  board  may  be,  or  the 
character  of  its  proceedings,  it  is  the  established  rule  that  notice,  and  an  op- 
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portonity  to  be  heard,  must,  be  provided  for  the  party  upon  whose  property 
the  increased  burden  is  to  be  charged.  Notice  before  the  assessment,  how- 
ever, or  the  revision  of  it,  is  not  required.  It  is  sufficient  if »  before  the  as- 
sessment becomes  final,  an  ap(>e3i],or,  more  properly  speaking,  an  application 

in  the  nature  of  an  appeal,  (see  Prairie  Co,  v.  Ifatthetoa,  46  Ark. ,)  to  a 

judicial  tribunal,  is  fairly  accorded  those  wlio  fot>l aggrieved.  Gooley,  Tax'n, 
(2d  Ed.)  364;  Howard  v.  8taU,  47  Ark.  431,  2  S.  W.  Kep.  331.  The  ques- 
tion has  been  several  times  ruled  by  the  supreme  court  of  the  United  States. 
Davidson  v.  New  Orleans,  96  U.  S.  97;  Hagar  v.  Reclamation  DisL,  111  U. 
S.  701,  4  Sup.  Ct  Rep.  663;  Kentucky  Railroad  Tax  Ca!tes,  115  U.  S.  321, 6 
Sup.  Ct.  Bep.  57.  If  notice  to  appear  before  the  board  is  required  by  the  stat- 
ute the  provision  is  mandatory,  and  they  cannot  proceed  without  it.  The 
questions  presented  arise,  therefore,  upon  the  proper  construction  of  the  stat- 
ute creating  and  defining  the  powers  of  the  bo^ird  and  the  remedy  of  the  tax- 
payer. The  provisions  of  the  act,  so  far  as  it  is  material  to  set  them  forth» 
are  as  follows: 

**Sec.  5689.  There  shall  be  in  the  year  eighteen  hundred  and  eighty-seven, 
and  annually  thereafter,  a  session  of  the  county  board  ^t  equalization  for  the 
purpose  of  equalizing  the  assessment  of  personal  property,  moneys,  and  cred- 
its in  each  county.  Said  session  shall  be  held  at  the  clerk's  office  in  each 
county  on  the  second  Monday  in  September  of  each  year.  Said  board,  when 
in  session,  shall  have  power  to  hear  complaint,  and  to  equalize  by  adding  to 
or  taking  from  the  valuation  of  all  personal  property,  moneys,  and  credits 
within  the  county.  *  *  *  It  shall  be  the  duty  of  the  assessor  to  attend  on 
the  meetings  of  said  board  and  explain  his  assessment  to  said  board  when  so 
requested. 

'*S6C.  5690.  In  the  equalization  of  personal  property,  the  county  board 
may  add  to  or  take  from  the  valuation  of  the  personal  property,  moneys,  and 
credits  of  any  person,  returned  by  the  assessor,  or  which  may  have  been  omit- 
ted by  him,  or  add  other  items  to  it,  upon  such  evidence  as  is  satisfactory, 
wheUier  such  return  is  made  upon  oath  of  such  person  or  upon  the  valuation 
of  the  assessor.  In  the  equalization  of  real  property  not  previously  entered  for 
taxation  on  the  tax-books  as  then  listed,  it  shall  raise  the  valuation  of  such 
tracts  and  lots  of  real  property  as,  in  the  opinion  of  the  county  board,  have 
been  returned  below  their  true  value  in  money,  to  such  price  or  sum  as  it 
may  find  to  be  the  true  value  thereof,  agreeably  to  the  rules  prescribed  by  this 
act  for  the  valuation  of  real  property,  or  may  reduce  the  valuation  of  sucli 
tracts  or  lots  as,  in  the  opinion  of  the  board,  have  been  returned  above  tlieir 
true  value,  as  compared  with  the  average  valuation  of  the  real  property  of 
such  county,  having  due  regard  to  their  relative  situation,  quality  of  soil, 
improvement,  and  natural  and  artificial  advantages  possessed  by  each  tract 
or  lot.  Por  the  purpose  of  this  equalization  said  board,  or  any  member 
thereof,  shall  have  free  access  to  the  county  records  of  the  county,  and  it  is 
made  their  duty  to  carefully  examine  said  records  in  making  their  investiga- 
tions for  the  purpose  of  equalizing  the  said  assessment. 

**Sec.  5691.  The  clerk  of  the  county  court  shall  keep  an  accurate  journal 
or  record  of  the  proceedings  of  the  said  board.  «  «  «"  Mansf.  Dig.  as 
amended  in  1887. 

"The  county  board  of  equalization,  in  every  instance  where  it  raises  the 
valuation  of  any  property,  personal  or  reiil,  shall  give  to  the  owners  of  the  prop- 
erty so  raised  in  valuation,  or  their  agents,  notice  by  postal-card,  or  otherwise 
through  the  msiils,  of  such  increase  in  value,  stating  the  valuation  as  re- 
turned by  the  assessor,  and  the  valuation  as  fixed  by  the  board,  and  said  no- 
tice shall  advise  the  owners  of  such  property,  or  their  agents,  that  they  may 
appear  before  the  county  courts  of  their  county,  at  the  term  thereof  to  be  be- 
gun and  held  at  the  county  seat  on  the  first  Monday  in  October  next  follow- 
ing the  session  of  said  board,  and  show  cause,  if  any  they  can,  why  the  valu- 


Digitized  by 


Google 


6  SOUTHWESTERN   REPOBTER.  [Ark. 

Htion  of  their  property  should  not  have  been  raised.  The  board  of  equaliza- 
tion shall  attend  at  said  term  of  said  court,  and  show  cause,  if  any  they  can, 
why  such  valuations  were  raised,  in  eases  where  complaint  is  made  of  such 
increase.  The  county  court  shall  hear  and  determine  all  complaints  made  by 
owners  of  property,  or  their  agents,  and  such  action  of  the  county  court  shall 
be  final,  unless  such  owner  or  agent  of  property  making  complaint  shall  take 
an  appeal  to  circuit  court."    Acts  1887,  p.  172. 

The  mode  of  assessing  property  for  taxation  must  be  summary,  in  order 
that  it  may  be  speedy  and  effectual;  but,  as  is  said  by  Judge  Miller,  in  Mo 
MUlen  V.  Anderson,  95  U.  S.  41,  "by  summary  is  not  meant  arbitrary,  or  un- 
equal, or  illegal.  It  must,  under  our  constitution,  be  lawfully  done.  But 
that  does  not  mean,  nor  does  the  phrase  «due  process  of  law,'  mean,  by  a 
judicial  proceeding."  See,  too.  Fort  Smith  v.  Dodson,  46  Ark.  296.  Now, 
as  was  explained  in  Prairie  Co,  v,  Matthews,  supra,  equalization  boards  are 
not  judicial  tribunals,  and  the  nomenclature  employed  In  the  acts  relating  to 
them,  though  sometimes  such  as  is  used  in  reference  to  proceedings  in  courts, 
is  not  there  used  in  its  technical  legal  sense.  In  that  case  it  is  said  that  the 
word  "party"  is  used  In  the  act  in  its  popular  sense  of  "person,"  and  not  in 
its  technical  sense  of  "party  to  a  suit;"  and  "appeal"  simply  in  the  significa- 
tion of  "invoking  the  aid  of."  It  is  now  claimed  that  the  word  "complaint" 
used  in  the  same  act  has  the  signification  of  the  legal  term  "complaint  at 
law:"  and  that  making  or  filing  a  complaint  is  a  prerequisite  to  the  power  of 
the  boaixi  to  act  in  any  case,  just  as  a  complaint  or  declaration  is  in  a  court  of 
law.  It  is  also  contended  that,  even  after  complaint  is  made,  the  board  can 
proceed  legally  only  after  notice  to  the  tux-payer  whose  assessment  is  com- 
plained of,  and  upon  competent  evidence.  When  we  look  at  all  the  provisions 
for  the  board's  procedure  together,  and  bear  in  mind  that  we  are  not  to  give 
to  the  terms  used  a  technical  signification,  it  is  obvious  that  such  is  not  the 
meaning  of  the  act.  When  real  estate  is  to  be  assessed,  the  board,  after  hav- 
ing the  return  of  the  assessor  laid  before  it,  is  directed  to  proceed  immedi- 
ately, without  waiting  for  complaint,  to  equalize  the  valuations  of  such  prop- 
erty. Mansf.  Dig.  §  5693.  A  change  of  procedure  is  not  made  manifest 
when  they  meet  to  equalize  the  assessment  of  personal  property,  for  then  the 
assessor  is  required  to  attend  the  meetings  of  the  board,  and  explain  his  as- 
sessments of  personalty  if  the  board  requires  it,  and  it  is  made  the  duty  of 
the  members  of  the  board  to  "carefully  examine  the  county  records"  in  mak- 
ing their  investigations  for  the  purpose  of  equalizing  their  assessments.  This 
duty  of  investigation,  enjoined  upon  the  board,  extends  to  the  records  of  all 
the  public  officers  of  the  county  which  contain  anything  to  throw  light  upon 
their  labors.  It  embraces  the  records  of  liens  and  mortgages  in  the  recorder's 
office,  and  the  judgment  records  of  the  courts  which  show  credits  liable  to  as- 
sessment, as  well  as  the  assessor's  roll  of  personal  assessments.  The  duty  to 
examine  these  is  not  coupled  in  the  statute  with  the  hearing  of  a  complaint. 
Why  should  the  board  pursue  these  sources  of  information,  why  make  an  in- 
vestigation for  the  purpose  of  equalization,  if  they  must  wait  for  a  complaint 
and  for  evidence  to  be  adduced,  and  be  confined  to  the  issues  made  by  the 
parties  complaining?  It  is  easy  to  perceive  who  will  be  likely  to  complain 
when  an  assessment  is  too  high,  but  from  whom  shall  the  complaint  come 
when  it  is  too  low?  It  is  not  probable  that  the  owner  will  complain,  and  it 
is  not  made  the  duty  of  any  one  else  to  do  so.  No  provision  for  notice  to  one 
against  whose  interest  complaint  is  made,  or  even  the  right  to  a  hearing  if  he 
should  appear,  is  found  in  the  act.  On  the  contrary,  the  amendment  of  1887, 
supra,  clearly  implies  that  notice  is  not  required  until  the  board  has  completed 
its  labors,  when  a  hearing  is  afforded  to  those  who  desire  it  in  the  county 
court.  It  would  be  attributing  folly  to  the  legislature  to  hold  that  complaint 
to  the  board  is  a  condition  to  the  exercise  of  its  powers,  when  the  party 
against  whom  the  complaint  is  made  is  not  to  be  notified,  and  cannot  demaud 
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a  hearing.  The  session  is  limited  to  two  or  three  weeks.  The  delay  of  wait- 
ing to  be  moved,  of  giving  notice  to  all  concerned,  and  of  hearing  each  indi- 
vidual, would  render  the  main  functions  of  the  board  impossible  of  perform- 
ance. State  Railroad  Tax  Cases,  92  U.  S.  609,  610;  State  v.  Roe,  36  N. 
J.  Law,  86.  The  design  in  establishing  such  boards  was  practicable  and  rea- 
sonable, and  it  would  require  clearer  language  than  we  have  here  to  lead  to 
the  conclusion  that  the  legislature  intended  to  so  hamper  them  as  to  practi- 
cally destroy  their  usefulness.  State  v.  Roe,  supra.  But,  if  the  appellants' 
contention  is  right,  that  result  would  follow.  We  are  of  opinion  that  the 
board  may  hear  the  complaints  of  individuals  who  feel  themselves  aggrieved 
by  the  assessor,  but  they  may  proceed  upon  their  own  motion  to  make  an 
equalization  of  the  assessments  of  the  county,  and  that  they  may  act  upon 
evidence  or  their  own  knowledge  in  accomplishing  that  end.  All  valuation 
of  property  is  more  or  less  a  matter  of  opinion,  and  the  members  of  the  board 
are  brought  from  different  sections  of  the  county,  doubtless,  in  part,  for  the 
information  they  bring  with  them. 

The  remedy  provided  by  the  statute  for  the  correction  of  errors  made  by 
the  board  is  a  protection  against  injury  to  the  individual.  The  statute  re- 
quires a  record  to  be  made  of  the  proceedings  of  the  board.  Mansf.  Dig.  g 
5691.  Like  all  other  records,  they  are  open  to  the  inspection  of  the  public; 
and,  at  a  term  of  the  county  court  held  thereafter,  at  a  time  and  place  specifi- 
cally designated  by  statute,  the  opportunity  to  appear  and  show  cause  against 
the  findings  of  the  board  is  provided,  A  notice  through  the  mails  is  also  re- 
quired, out  of  an  abundance  of  caution.  The  party  aggrieved  is  thus  afforded 
the  opportunity  to  appear  before  a  judicial  tribunal  to  have  his  rights  ad- 
judged before  he  has  suffered  any  injury.  **In  the  business  of  assessing  taxes 
this  is  all  that  can  be  asked."  State  Railroad  Tax  Ctzses,  supra,  "Due 
process  of  law,"  says  Judge  Field,  in  Maili^ad  Tax  Casesi  13  Fed.  Eep. 
752,  *'is  deemed  to  be  pursaed  when,  after  the  assessment  is  made  by  the 
assessing  officers  upon  such  information  as  they  may  obtain,  the  owner  is  Al- 
lowed a  reasonable  opportunity,  at  a  time  and  place  to  be  designated,  to  be 
heard  respecting  the  correctness  of  the  assessment,  and  to  show  any  errors  in 
the  valuation  committed  by  the  officers.  Notice  to  him  will  be  deemed  suffi- 
cient if  the  time  and  place  of  hearing  be  designated  by  statute."  This  is  the 
established  rule.  Gooley,  Tax'n  (2d  Ed.)  364,  365,  and  cases  cited,  and  cases 
supra. 

And  where  an  adequate  remedy  in  the  nature  of  an  appeal  is  provided,  as  is 
done  in  our  statute,  the  better  opinion  is  that  a  mere  error  of  judgment  on 
the  part  of  the  board,  or  a  mistake  in  their  conclusion,  though  arrived  at 
without  evidence  where  evidence  is  required,  is  not  available  in  a  collateral 
issue.  The  tax-payer  must  pursue  the  remedy  provided  for  his  relief,  or  abide 
by  the  finding  of  the  board.  RandZe  v.  Williams,  18  Ark.  380;  Moore  v. 
Turner,  43  Ark.  257 ;  Howard  v.  State,  46  Ark.  — ;  Mayor,  etc.,  v.  Davenport, 
92  N.  Y.  604;  State  Railroad  Tax  Cases,  supra;  Cooley,  Tax'n,  748.  749; 
Osborne  v.  Danvers,  6  Pick.  98;  Porter  v.  Norfolk,  5  Gray,  365;  Bates  v. 
Boston,  5  Gush.  93;  Stewart  v.  Maple,  70  Pa.  St.  221;  School- Dist.'s  Ap„  56 
Pa.  St.  315;  Monroe  v.  Town  of  New  Canaan,  43  Conn.  309. 

Great  mischief  would  follow  in  permitting  the  tax-payer  to  select  arbitrarily 
his  own  time  and  tribunal  to  test  the  correctness  of  an  assessment.  An  over- 
valuation in  an  assessment  cannot,  therefore,  be  corrected  by  injunction  or 
certiorari.  Randel  v.  Williams,  Moore  v.  Turner,  supra,  and  cases  nited. 
The  only  remedy  is  by  proof  of  the  fact  that  the  assessment  is  too  high,  on 
appeal  or  application  to  the  county  court  in  the  mode  and  within  the  time 
pointed  out  by  statute.  Stiff t  appealed  to  the  county  court,  but  he  does  not 
appear  to  have  offered  any  evidence  to  show  that  his  property  was  assessed 
at  more  than  its  value,  and  the  presumption  of  correctness  which  accompanies 
the  findings  of  the  board  was  allowed  to  prevail  in  the  county  court,  and  on 
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appeal  to  the  circuit  court  A  tax-payer  who  petitions  the  county  court  for  a 
reduction  of  his  assessment,  assumes  the  burden  of  showing  that  his  property 
1b  assessed  too  high.  If  he  offers  no  proof,  or  his  evidence  is  not  satisfactory, 
the  assessment  stands.  Redd  v.  8t.  Francis  Co.^  17  Ark.  423.  Keither  of 
the  appellants  has  shown,  or  offered  to  show,  that  any  discrimination  has 
been  practiced  by  the  board.  All  rest  tlieir  claims  solely  upon  the  want  of 
power  in  the  board,  and  not  upon  the  merits.    Let  the  judgments  be  affirmed. 


TiLLEY  t>.  St.  Louis  &  S.  F.  By.  Co. 
{Supreme  Court  of  Arkantat.    November  19,  1887.) 

1.  Railroad  CJompazvies— Daicagb  by  Fibbs— Nkgliqbnce— Burdsn  or  Pboof. 

Under  Maiisf.  Dig.  Ark.  J  5537,  providing  thai "  all  railroads  which  are  now  or  may 
hereafter  be  built  and  operated,  m  whole  or  in  part,  in  this  state,  shall  be  responsi- 
ble for  all  damages  done  or  caused  by  the  mnning  of  trains  in  this  state,"  a  prima 
facie  case  is  made  out  by  proving  that  a  fire  originated  from  a  locomotive,  and  it 
then  devolves  upon  the  railway  company  to  exonerate  itself  from  the  charge  of 
negligence.^ 

S.  Same—Contbibutoby  Neoliqeitcs— Instbuotiobt. 

Where  sparks  from  defendant's  locomotive  set  fire  to  plaintiff's  crops,  the  Jury 
was  instructed  that,  if  plaintiff  had  notice  that  his  property  bad  been  so  set  on  fire, 
and  made  no  attempt  to  put  It  out,  he  could  not  recover  for  any  damages  subee- 
quently  resulting.  Held  erroneous,  in  that  the  instruction  made  no  reference  to 
plaintiff's  ability  to  cope  with  the  fire. 

Appeal  from  circuit  court,  Sebastian  county;  B.  B.  Butherfobd,  Judge. 
CUndenning  dk  Read  and  J^.  A.  Toumans,  for  appellant.     W.  H.  H.  Clay- 
ion^  for  appellee. 

Smith,  J.  This  was  an  action  for  damages  against  the  railway  company 
for  burning  the  plaintiff's  grass  ajid  peas.  The  complaint  alleged  that  the 
defendant  had  negligently  suffered  its  right  of  way  to  grow  up  with  weeds 
and  grass;  that  one  of  its  engines  had  emitted  sparks,  coals  of  fire,  and  cin- 
ders, which  had  set  fire  to  the  weeds  and  grass  along  the  right  of  way,  and  the 
fire  had  spread  to  the  adjoining  land  of  the  plaintiff  and  consumed  his  crop. 
The  answer  denied  specifically  all  the  allegations  of  the  complaint.  A  trial 
was  had,  resulting  in  a  verdict  for  the  defendant.  The  plaintiff  asked  for  a 
new  trial  for  misdirection  of  the  juiy,  but  his  application  was  refused. 

The  defendant's  road  ran  through  the  plaintiff's  farm,  and  its  right  of  way 
was  100  feet  in  width.  Immediately  after  the  passage  of  a  train,  the  fire 
was  discovered  on  or  near  the  road-bed,  and  it  was  thence  communicated  to 
the  plaintiff's  field,  and  destroyed  a  portion  of  his  crop.  There  was  also  tes- 
timony conducing  to  show  that  some  tramps  had  recently  before  walked  along 
the  track,  and  that  one  of  them  had  a  lighted  pipe.  The  two  laborers  on  the 
plaintiff's  farm,  who  had  first  noticed  the  fire,  made  no  efforts  to  suppress 
it;  neitlier  did  the  manager  of  the  farm,  who  was  a  few  hundred  yards  dis- 
tant, and  to  whom  information  was  given.  The  excuse  was  tliat  the  fire  bad 
already  acquired  considerable  headway,  a  stiff  wind  blowing  from  the  direc- 
tion of  the  railway  track  towards  the  field,  and  any  attempt  by  them  to  stop 
the  progress  of  the  fire  would  have  been  fruitless.  As  to  the  presence  of 
combustible  material  on  and  about  the  road-bed,  the  testimony  was  confiict- 
ing.    The  plaintiff  adduced  evidence  tending  to  show  that  dry  grass  and 

^It  is  held,  under  the  Iowa  statute,  that  the  fact  of  an  injury,  resulting  from  fire  caused 
by  sparks  escaping  from  an  engine,  is  prima  facie  evidence  of  negligence.  Babcock  v. 
Railroad  Co.,  (Iowa,)  28  N.  W.  Rep.  644,  17  N.  W.  Rep.  909,  and  13  N.  W.  Rep.  740.  The 
same  presumption  arises  under  the  statute  of  Minnesota.  Niskem  ▼.  Railway  Co.,  22 
Fed.  Rep.  811 ;  Sibley  v.  Railroad  Co.,  21  N.  W.  Rep.  732;  Johnson  v.  Railway  Co..  16 
N.  W.  Rep.  488;  Karson  v.  Railway  Co..  11  N.  W.  Rep.  122;  Sibelrud  v.  Railroad  Co., 
Id.  146;  Bowen  v.  Railroad  Co.,  32  N.  W.  Rep.  751.  That  no  such  presumption  arises 
In  the  absence  of  statute,  see  Railway  Co.  v.  llixon,  (lud.)  11  K.  £.  Rep.  285. 
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weeds  had  been  permitted  to  accumulate  on  the  road-bed  and  right  of  way, 
and  that,  at  a  distance  of  10  or  12  feet  from  the  road-bed,  the  grass  was  rank; 
while  the  defendant's  evidence  was  to  the  effect  that  its  road-bed  was  kept 
clean  and  free  from  grass  and  weeds  between  the  rails,  and  for  two  feet  on 
either  side  of  the  track,  and  that  outside  of  those  limits  the  grass  which  grew 
upon  its  right  of  way  was  thin  and  short  wire-grass.  It  was  also  shown  that 
the  particular  engine  which  was  supposed  to  have  scattered  tlie  fire  was  in 
excellent  repair,  prudently  managed  by  skillful  men,  and  supplied  with  the 
best-known  appliances  in  general  use  for  the  prevention  of  the  escape  of  fire. 
But  it  was  claimed  to  be  impossible  to  construct  an  engine  which  would  not 
emit  sparks. 

The  following  directions  were  given  to  the  jury,  at  the  instance  of  the  de- 
fendant, over  the  plaintiff  *s  objection:  (2)  Inthiscase,  plaintiff  must  show,  by 
a  preponderance  of  the  evidence, — Firsts  that  the  grass  and  peas,  etc.,  were 
burned  by  fire  and  sparks  originating  from  the  locomotive  of  the  defendant;  seo- 
ondf  after  having  established  that  fact,  the  burden  is  still  further  on  the  plain- 
tiff to  show,  by  a  preponderance  of  evidence,  that  such  sparks  were  permitted 
to  escape  from  the  locomotive  by  the  carelessness  and  negligence  of  the  defend- 
ant or  its  employes.  (4)  The  fact  that  fire  was  discovered  on  plaintiff's  farm 
in  a  field  upon  the  line  of  defendant's  road,  or  upon  the  right  of  way  of  de- 
fendant's railway,  shortly  after  the  passage  of  a  train  or  locomotive,  is  not  of 
itself  evidence  of  negligence  on  the  part  of  the  railway  company.  (6)  If  the 
Jury  find  from  the  evidence  that  Guthrie,  plaintiff's  agent,  had  notice  or 
knowledge  that  the  property  of  plaintiff  had  been  set  on  fire,  and  did  not  use  any 
exertion  to  put  it  out,  nor  attempt  to  do  so,  plaintiff  cannot  recover  for  any 
damage  occasioned  after  that  time. 

The  court  denied  the  following  prayer  of  the  plaintiff:  "The  court  instructs 
the  jury  that,  in  determining  the  question  of  negligence  on  the  part  of  de- 
fendant, they  should  take  into  consideration  the  condition  in  which  defend- 
ant's road-bed  and  right  of  way  was  kept  at  the  place  where  said  fire  is  al- 
leged to  have  occurred.  And  if  they  find  from  the  evidence  that  said  defend- 
ant had  permitted  said  road-bed  and  right  of  way  to  grow  up  with  grass  and 
weeds  in  Sfuch  a  manner  as  would  make  it  liable  to  be  set  on  fire  by  sparks, 
cinders,  or  coals  escaping  from  passing  engines,  and  to  communicate  tlience 
to  plaintiff's  property  adjoining  said  right  of  way.  and  if  they  find  from  the 
evidence  that  the  said  grass  and  weeds  on  said  right  of  way  were  set  on  fire 
by  sparks,  cinders,  or  coals  escaping  from  said  engine,  and  that  said  fire  did 
communicate  to  plaintiff's  property  adjoining,  and  did  destroy  any  part  of  the 
crops  growing  thereon,  or  injure  the  soil  of  plaintiff's  land,  then  they  shall 
find  for  plaintiff," — and  in  lieu  thereof  charged  the  law  to  be  as  follows: 
"The  railroad  company  is  not  bound,  as  a  matter  of  law,  to  cut  grass  or  weeds 
on  either  side  of  its  road,  but  if  such  company  should  permit  such  rank  veg- 
etation to  grow  upon  its  right  of  way  lyhich,  in  a  dry  state,  would  be  liable 
to  be  easily  ignited  by  sparks  from  passing  engines,  and  thus  communicate 
^re  to  adjacent  property  whereby  the  same  was  consumed,  it  is  a  circumstance 
that  the  jury  may  consider,  with  all  the  other  evidence,  in  determining  whether 
or  not  there  was  negligence  on  the  part  of  the  company." 

A  railway  company,  having  the  legal  right  to  propel  its  cars  by  steam,  is 
not  liable  for  fires  communicated  by  its  engines,  unless  it  has  been  negligent 
in  their  construction  or  management.  Vaughan  v.  Railway  Co,^  5  Hurl.  & 
N.  678;  1  Thomp.  Neg.  153,  and  notes;  BurrougTut  v.  Railroad  Co,,  15  Conn. 
124,  88  Amer.  Dec.  64,  and  cases  collected  in  note.  Wliether  proof  of  such 
negligence  must  come  from  the  plaintiff,  or  whether  negligence  is  to  be  pre- 
sumed from  the  escape  of  fire,  is  a  question  upon  which  the  courts  have  di- 
vided. In  England,  and  in  many  of  the  states  of  this  Union,  the  rule,  estab- 
lished independently  of  a  statute,  seems  to  be  that  when  it  is  shown  that 
fixe  is  set  out  by  sparks  or  cinders  from  a  locomotive,  this  makes  a  prima 
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facie  case  against  the  company.  The  reason  commonly  given  for  the  adop- 
tion of  the  rule  is  that  matters  connected  with  the  machinery  and  equipment 
of  a  railroad  are  peculiarly  within  the  knowledge  of  the  company,  and  there- 
fore it  is  no  hardship  to  require  it  to  show  that  it  has  used  due  care.  Piggot 
V.  Railway  Co,,  54  E.  C.  L.  229;  Bass  v.  Railroad  Co.,  28  111.  9;  Fitch  v. 
Railroad  Co.,  45  Mo.  325,  overruling  Smith  v.  Railroad  Co.,  87  Mo.  287; 
Burke  v.  Railroad  Co.,  7  Heisk.  451;  Spaulding  v.  Railway  Co.,  80  Wis. 
110, 11  Amer.  Rep.  550;  1  Thomp.  Keg.  153;  cases  collected  in  note,  38  Amer. 
Dec.  71.  In  Clemens  v.  Railroad  Co.,  58  Mo.  366,  the  complaint  charged  neg- 
ligence and  the  evidence  tended  to  show  that  the  fire  was  caused  by  one  of  the 
company's  engines.  Here  the  plaintiff  rested,  and  the  defendant  moved  the 
court  to  instruct  the  jury  "that,  admitting  the  evidence  adduced  by  the  plain- 
tiff to  be  true,  the  plaintiff  has  made  no  case,  and  they  will  find  for  the  de- 
fendant." Tlie  instruction  was  given  by  the  court,  thus  presenting  for  the 
consideration  of  the  supreme  court  the  naked  question  of  the  burden  of  proof. 
Judge  VoRiEs,  in  delivering  the  opinion  of  the  court,  said:  "  The  only  question 
presented  here  is  whether  the  facts  proven  in  the  case,  or  the  facts  which  the 
evidence  tended  to  prove  in  this  case,  were  sufficient  to  make  sl  prima  facie 
case  in  favor  of  the  plaintiff.  The  counsel  for  the  defendant  insists  that  it 
was  necessary  for  the  plaintiff  to  introduce  some  evidence  of  negligence  on  the 
part  of  the  servants  of  the  defendant,  other  than  that  the  fire  had  escaped  from 
the  locomotive  which  burned  the  plaintiff's  fencing;  that  there  must  be  some 
direct  evidence  tending  to  show  negligence  in  addition  to  the  evidence  that 
the  fire  had  escaped  from  the  locomotive  of  defendant  while  it  was  passing 
near  plaintiff's  field .  There  is  no  doubt  that  the  authorities  are  conflicting  on 
this  subject.  In  some  courts  it  has  been  held  that  evidence  of  actual  negli- 
gence must  be  shown,  while  in  other  states  i*;  has  been  held  that  negligence 
may  be  found  by  the  jury  from  the  fact  that  tlie  fire  escaped  from  the  locomo- 
tive that  caused  the  injury,  and  that  it  devolves  upon  the  defendant  in  such 
case,  in  order  to  rebut  the  presumption  of  negligence,  to  prove  that  it  waa 
using  proper  and  safe  locomotives  and  engines,  and  that  its  servants  were  con- 
ducting them  in  a  proper  and  safe  way.  I  think  the  latter  doctrine  is  the  cor- 
rect one."  In  the  case  of  Coale  v.  Railroad  Co.,  60  Mo.  227,  the  same  judge 
said:  "The law  as  settled  in  this  state  is  that  where  it  is  proved  that  the  prop- 
erty was  destroyed  by  fire  escaping  from  the  defendant's  engine,  a  prima  facie 
case  of  negligence  is  made  out;  that  the  burden  of  proof  is  then  thrown  on  the 
defendant,  by  the  evidence,  to  rebut  the  presumption  of  negligence  by  showing 
the  absence  of  negligence."  Also,  Coates  v.  Railway,  61  Mo.  38.  This  ques- 
tion is  discussed,  and  the  authorities  on  both  sides  are  collated,  in  1  Whart. 
Ev.  §  360;  Whart.  Neg.  §8  870-872;  Whit.  Smith,  Neg.  71,  note;  Pierce,. 
R.  R.  437;  1  Redf.  R.  R.  452  et  seq.;  2  Ror.  R.  R.  796;  2  Wood,  Ry.  Law,  §. 
828.  But  we  are  of  opinion  that,  so  far  as  this  state  is  concerned,  the  matter 
has  been  set  at  rest  by  statute.  Section  5537,  Mansf.  Dig.,  is  as  follows: 
"All  railroads  which  are  now  or  may  hereafter  be  built  and  operated,  in  whole 
or  in  part  in  this  state,  shall  be  responsible  for  all  damages  done  or  caused  by 
the  running  of  trains  in  this  state. "  In  Railroad  Co,  v.  Payne,  33  Ark.  818, 
it  was  decided  that  it  was  not  the  intention  of  the  legislature  to  make  railroad 
companies  responsible  for  all  damages  done  by  their  trains,  irrespective  of  the 
question  of  negligence;  but  the  effect  of  the  statute  was  to  shift  the  burden 
of  proof.  Thus,  when  live-stock  are  killed  by  a  train,  the  presumption  arises 
that  the  casualty  resulted  from  want  of  due  care;  but  the  presumption  may 
be  repelled  by  proof.  This  decision  has  been  steadily  adhered  to  ever  since,, 
and  the  reasoning  upon  which  it  is  based  Is  equally  applicable  to  injuries  by 
fire.  So  interpreted,  the  statute  establishes  the  rule  adopted  in  England,  and 
many  of  the  states,  that  when  it  Is  proved  that  a  fire  originated  from  an  en- 
gine it  devolves  upon  the  railway  company  to  exonerate  itself  from  the  charge 
of  negligence.    Tested  by  this  principle,  the  instructions  numbered  2  and 
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4  were  erroneous.  A  railway  company  is  bound  to  keep  its  track  and  con- 
tigsc^us  land  free  from  inflammable  matter.  It  is  not,  however,  negligence 
per  se  for  it  to  permit  dry  grass  and  vegetation  to  remain  on  its  right  of  way. 
This  is  only  a  circumstance  from  which  the  jury  may  infer  negligence.  Smith 
V.  RaUway  Co.,  L.  R.  6  C.  P.  14;  1  Thomp.  Keg.  1(52;  Whart.  Neg.  §  873; 
Whit.  Smith,  Neg.  71,  note;  88  Amer.  Dec.  72. 

The  plaintiff  cannot  recover  from  the  company  where  he,  or  his  agents  and 
servants,  could  have  prevented  damage  from  the  fire,  yet  made  no  effort  to  do 
so,  Whart.  Neg.  §  877;  Railroad  Co.  v.  McClelland,  42  111.  355.  In  t!ie 
sixth  instruction  the  question  of  contributory  negligence  is  made  to  depend  on 
the  inactivity  of  the  plaintiff's  agents  and  servants,  after  notice,  without  any 
reference  to  their  ability  to  cope  with  the  fire.  The  instruction  does  not  cover 
all  aspects  of  the  evidence  on  this  point.    lieversed  for  a  new  trial. 


Dennis  t?.  Tomlinson  and  others. 
{Supreme  Oowt  of  Arkamas,    November  26.  1887.) 

1.  MoBTGAOBs— Rights  of  MoBtoAGEB — Purchasb  of  Equity  of  Redemption. 

A  mor^Bgee  of  land  sold  upon  execution  may  parohase  the  land  from  the  one 
who  bids  it  in  at  the  execution  sale,  providing  he  does  bo  bona  fide,  and  withoat 
taking  any  nnoonscionable  advantage. 

2.  Execution — Sale— Publication  of  Notice — Official  Nbwspapbb. 

Gould,  Ark.  Dig.  c.  68,  ^  67,  requiring  advertisements  of  the  sale  of  land  upon  ex- 
ecation  to  be  publislied  in  a  paper  printed  in  the  county  where  the  land  lay,  was  so  far 
repealed  by  the  act  of  July  14.  1868,  requiring  the  sale  to  be  publislied  in  a  news- 
paper designated  by  the  governor  as  official,  and  not  specifying  where  suoh  paper 
was  to  be  printed,  that  a  sale  made  in  November,  1868»  and  published  in  a  paper 
designated  by  the  governor,  but  printed  outside  of  the  coanty,  was  valid. 
8.  Kami— Right  to  Rboebm. 

Lands  sold  on  the  second  of  November,  1868,  under  execution,  and  conveyed  by 
BherilTs  deed,  are  not  subject  to  redemption,  under  Code  Civil  Proc.  Ark.,  since,  by 
section  800,  it  is  provided  that,  from  its  passage,  all  proceedings  under  it  shall  be 
Yalid,  but  no  proceedings  before  the  first  day  of  January,  1869,  shall  be  rendered 
invalid  by  said  Code,  after  which  it  took  effect  for  all  purposes. 

Appeal  from  circuit  court  In  chancery,  Lincoln  county;  John  A.  AVill- 
lAMS,  Judge. 

D.  F.  Rousseau  and  J.  M,  Cunningham^  for  appellants.  Harrison  &  Rar^ 
ison  and  If,  A,  Austin,  for  appellees. 

Battle,  J.  Plaintiffs  allege  in  their  complaint  that  Henry  T.  Simpson 
departed  this  life  on  or  about  the  ninth  of  September,  1869,  intestate,  seized  in 
fee-simple  of  the  W.  f  and  the  S.  E.  fractional  ^  of  section  11,  in  township  7  S.» 
and  in  range  6  W.,  and  then  in  the  county  of  Arkansas,  but  now  in  the  county 
of  Lincoln,  and  leaying  his  brother,  John  W.  Simpson,  Mary  Tomlinson, 
the  child  of  his  sister  Alcinda  Bronson;  Fannie  Brewster  and  Florence  May 
Harding,  children  of  his  sister  Fannie  Brewster:  Reuben  T.  Dye,  John  B. 
Dye,  Fannie  Dye,  and  Richard  H.  Smith,  children  of  his  sister  Annie  Smith; 
and  Martha  F.  Scott,  Elizabeth  J.  Wyatt,  and  Cherry  C.  Parker,  children  of 
his  sister  Jane  Piirker;  and  Mary  J.  Boles,  Allie  E.  Burke,  Adele  F.  John- 
son. Cherry  W.  Parker,  John  W.  Parker,  and  George  Parker,  children  of  his 
sister  Cordelia  Parker, — his  heirs  at  law;  and  that  the  plaintiffs  and  defendants 
in  this  action  are  the  only  heirs  now  surviving;  that  soon  after  the  death  of 
Henry  T.  Simpson,  John  W.  Simpson  took  possession  of  the  personal  prop* 
erty  of  the  deceased,  and  converted  it  to  his  own  use,  and  entered  into  the  pos- 
session of  tlie  lands,  and  received  the  rents  and  profits  thereof,  and  continued 
in  such  possession  and  receipt  until  his  death;  and  that  his  heSrs  f  rom,  and 
at  all  times  since,  his  death  have  continued  in  such  possession  and  receipt; 
and  that  neither  he  nor  they  have  ever  accounted  to  or  with  plaintiffs,  or 
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either  of  them,  or  any  of  the  other  heirs  of  Henry  T.  Simpson,  in  respect  to 
or  of,  and  concemiDg,  such  rents  and  profits;  that  John  W.  Simpson  died  in 
the  year  1876,  intestate,  leaving  his  daughter,  Elizabeth  Dennis,  one  of  the 
defendants  herein,  and  bis  son,  J.  B.  Lockhart  Simpson,  and  Thompson  Simp- 
son, his  heira  at  law  him  surviving;  that  J.  B.  Lockhart  Simpson  departed 
this  life  in  the  year  1878,  intestate,  leaving  Lydia  Simpson,  his  widow,  one 
of  the  defendants  in  this  action,  and  his  sister,  Elizabeth  Dennis,  and  his 
brother  Thompson  Simpson,  his  heirs  at  law;  that  Thompson  Simpson  died 
in  1882,  leaving  Neppie  Simpson,  his  widow,  one  of  the  defendants  herein, 
and  his  daughters,  Mary  Simpson  and  Zoe  Simpson,  two  of  the  defendants 
herein,  his  heirs  at  law;  that  on  the  first  day  of  August,  1866,  Henry  T.  Simp- 
son, in  his  life-time,  mortgaged  the  tV.  |  of  section  11  to  John  W.  Simpson 
to  secure  the  payment  of  a  certain  writing  obligatory,  on  that  day  executed  by 
him  to  John  W.  Simpson  for  the  sum  of  $1,507.88,  payable  on  the  second  day 
of  August,  1866,  and  bearing  10  per  cent,  per  annum  interest  from  maturity 
until  paid;  and  that  the  deed  of  mortgage  was  acknowledged  on  the  third  day 
of  June,  1867,  and  on  the  twenty-seventh  of  the  same  month  was  filed  for  rec- 
ord, and  recorded  in  the  recorder's  office  of  Arkansas  county;  that  this  writ- 
ing obligatory  was  paid  in  the  life-time  of  Heniy  T.  Simpson;  and  that*  if 
Anything  remained  unpaid,  it  was  paid  by  and  out  of  the  rents  and  profits  re- 
ceived by  John  W.  Simpson  in  his  life-time.  And  plaintiflTs  asked  in  their 
complaint  that  an  account  of  the  rents  and  profits  so  received  be  taken ;  and 
that,  if  it  shall  appear  that  any  part  of  the  writing  obligatory  secured  by  the 
mortgage  remained  unpaid  at  the  time  of  the  death  of  Henry  T.  Simpson,  so 
jnuch  of  the  rents  and  profits  received  be  appropriated  to  the  payment  thereof; 
and  tiiat  the  aforedescribed  lands  be  divided  between  plaintiffs  and  defend- 
ants according  to  their  several  and  respective  interests,  and  for  other  relief. 

The  court  appointed  a  guardian  ad  litem  for  the  minor  defendants,  Mary 
and  Zoe  Simpson,  who  accepted  the  appointment,  and  filed  answers  for  each 
of  them,  denying  all  allegations  in  the  complaint  prejudicial  to  their  interests. 

The  defendants  Timothy  S.  Dennis,  Elizabeth  Dennis,  Lydia  F.  Simpson,  and 
Neppie  Simpson  severally  and  separately  answered  the  complaint,  admitting 
-that  Henry  T.  Simpson  owned  the  lands  in  controversy  at  the  time  of  the  exe- 
cution and  delivery  of  the  mortgage  and  writing  obligatory,  but  denying  that 
they  had  ever  been  paid  or  satisfied ;  and  alleged  that  Henry  T.  Simpson,  being 
indebted  to  John  W.  Simpson  in  the  full  amount  of  the  principal  and  interest 
of  the  writing  obligatory  mentioned  in  the  complaint,  in  consideration  of  the 
agreement  of  John  W.  Simpson  to  release  him  from  all  obligations  to  pay  the 
writing  obligatory,  and  to  maintain  and  support  him  for  and  during  the  re- 
mainder of  his  natural  life,  agreed  to  and  did  sell,  surrender,  and  deliver  to  John 
W.  Simpson  the  lands  in  controversy;  and  that, thereupon,  John  W.  Simpson 
released  him  from  all  obligations  to  pay  the  writing  obligatory,  and,  in  the  life* 
•time  of  Henry  T.  Simpson,  took  possession  of  the  lands,  and  from  thenceforth 
he  and  his  heirs  have  held  exclusive,  open,  notorious,  and  adverse  possession 
thereof,  and  maintained  and  supported  him,  Henry  T.  Simpson,  at  his  own 
cost  and  charge,  thenceforth  and  until  his  death;  that  Bobert  Hutchinson,  as 
surviving  partner  of  the  firm  of  Yell  &  Hutchinson,  on  the  twentieth  of  May, 
1867,  in  the  Arkansas  circuit  court,  recovered  a  judgment  against  Henry  T. 
Simpson  for  the  sum  of  $134,  debt,  and  $52.93,  damages,  and  $21.05,  costs; 
that  afterwards,  on  the  twenty-ninth  of  September.  1868,  Hutchinson  caused 
an  execution  to  be  issued  on  said  judgment;  that  the  sheriff,  to  whom  it  was 
directed,  levied  it  on  the  lands  in  controversy,  and  sold  them  under  the  execu- 
'tion,  on  the  second  day  of  November,  1868,  to  Hutchinson,  he  being  the 
highest  bidder  therefor;  and  that  on  the  twenty-fourth  of  May,  1869,  the 
sheriff  conveyed  the  land  to  Hutchinson  in  the  manner  prescribed  by  law; 
and  that  on  the  twenty-fourth  of  July,  1869,  Hutchinson,  for  and  in  con- 
sideration of  the  sum  of  $350  paid  by  tfohn  W.  Simpson,  conv^ed  the  lands 
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to  him,  John  W.  Simpson ;  and  that  thereafter,  John  W.  Simpson  and  since 
his  death  his  heirs,  held  possession  of  the  lands  adverse  to  all  the  world,  under 
the  conveyance  made  by  Hutchinson,  and  paid  all  the  taxes  assessed  against 
the  same;  that  since  the  death  of  John  W.  Simpson,  his  heirs  have  divided 
these  lands  between  themselves,  and  by  their  several  deeds  have  conveyed 
their  respective  interests  in  each  parcel  of  land  to  the  heir  to  whom  the  same 
was  set  apart  in  the  division;  and  that  each  one  of  the  heirs,  believing  that 
he  or  she  had  a  good  and  valid  title,  has  made  valuable  improvements  on  the 
lands  so  set  apart  to  him  or  her;  that  plaintiffs*  right  of  action  did  not  accrue 
within  three  years,  nor  within  seven  years,  next  before  the  commencement  of 
this  action.  And  they  insisted  and  asked  that,  in  the  event  it  should  be  ad- 
judged that  the  plaintiffs  were  entitled  to  a  partition  of  the  lands,  the  mort- 
gage executed  by  Henry  T.  Simpson  should  be  first  satisfied,  and  that  the 
amount  paid  Hutchinson  by  John  W.  Simpson,  and  the  amount  paid  in  pay- 
ment of  taxes,  and  the  value  of  the  improvements  made  by  them,  should  be 
declared  a  lien  on  the  lands  by  the  couM;,  and  that  such  lien  be  foreclosed  ac- 
cording to  law. 

Plaintiffs  replied  to  the  answer  of  defendants,  denjring  that  the  sheriff 
levied  on,  sold,  or  conveyed,  or  that  Hutchinson  sold  or  conveyed,  to  John  W. 
Simpson  the  whole  of  the  lands  in  controversy,  but  say  that  the  sheriff  con- 
veyed so  much  of  the  lands  as  he  sold  immediately  after  the  sale;  and  deny  all 
the  other  allegations  in  defendants'  answers.  The  court  below  decreed  that 
plaintiffs  were  entitled  to  redeem  the  lands  by  paying  so  much  of  the  debt 
secured  by  the  mortgage,  and  of  the  amount  paid  by  John  W.  Simpson  to 
Hutchinson,  as  remained  unpaid  after  the  value  of  the  personal  property  of 
Henry  T.  Simpson  converted  by  John  W.  Simpson  to  his  own  use,  and  the 
amount  of  rents  and  profits  received  by  John  W.  Simpson  and  his  heirs,  were 
credited  thereon ;  and  that  they  were  entitled  to  an  account  of  the  rents  and 
profits  received  by  John  W.  Simpsofti  and  his  heirs;  and  appointed  a  special 
master  to  take  and  state  an  account,  among  other  things,  of  sucii  rents  and 
profits;  and  appointed  commissioners  to  divide  the  lands.  The  master  made 
his  report,  which  was  approved;  and  the  commissioners  reported  that  the 
lands  could  not  be  divided  without  prejudice  to  the  interest  of  the  parties 
eoncemed,  and  the  court  approved  their  report,  and  ordered  that  the  lands  be 
sold;  and  defendants  appealed. 

The  pleadings  in  this  action  present  two  grounds  of  equitable  jurisdiction. 
The  first  is,  the  plaintiffs,  as  heirs  of  Henry  T.  Simpson,  deceased,  claim,  and 
seek  to  enforce,  the  right  to  redeem  the  portion  of  the  lands  in  controversy 
which  was  mortgaged  to  John  W.  Simpson  after  the  breach  of  the  condition 
of  the  mortgage.  If  they  as  such  heirs  have  any  interest  in  the  lands  mort- 
gaged, as  they  claim  to  have,  they  have  a  right  to  go  into  equity  to  redeem ; 
and,  if  the  mortgagee  has  received  rents  and  profits,  they  have  a  right  to  de- 
mand an  accounting  by  him;  and  if  the  mortgage  debt  has  been  paid,  or  if 
the  rents  and  profits  so  received  are  sufficient  to  pay  the  principal  and  interest 
of  the  mortgage  debt  remaining  unpaid,  they  have  a  right  to  compel  the  dis- 
charge of  the  mortgage.  Quin  v.  Brittain,  Hoff.  Ch.  358;  Calkins  v.  IsheH^ 
20  N.  Y.  147;  Calkins  v.  Calkins,  8  Barb.  305;  Jones,  Mortg.  §§  1093-1096. 

The  second  ground  is,  the  pleadings  show  that,  if  plaintiffs  are  entitled  to 
the  interest  claimed  by  them,  a  long  and  complicated  account,  consisting  of 
mutual  items,  running  through  many  years,  unless  barred  by  time,  should 
be  taken.  The  plaintiffs,  alleging  that  they  and  defendants  hold  and  own 
the  lands  as  tenants  in  common,  charge  that  the  defendants  and  their  an- 
cestors, under  whom  they  claim,  have  severally  received  the  rents  and  profits 
during  a  period  of  14  years,  for  which  they  have  never  accounted.  The 
defendants,  on  the  other  hand,  allege  they  have  severally  paid  taxes,  and 
cleared  and  put  into  cultivation  a  part  of  the  lands,  and  made  other  valu- 
able improvements  thereon.    Under  this  state  of  facts,  it  becomes  necessaiy. 
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if  the  plaiQtiffs  own  the  interest  they  claim,  to  take  and  state  an  account  be- 
tween each  of  the  heirs  of  John  W.  Simpson  and  the  other  heirs  of  Henry  T. 
Simpson,  charging  each  of  them  with  the  rents  and  profits  received  by  him, 
and  crediting  liim  with  the  taxes  paid,  and  repairs  made;  and  in  charging  the 
rents  and  profits  it  would,  probably,  be  necessary  to  ascertain  the  value  of 
improvements  made  on  the  land  for  which  the  rents  were  received,  as  in  the 
case  of  Qrider  v.  Driver,  46  Ark.  109.  Altogether,  the  account,  if  any  should 
be  taken  and  stated,  could  be  correctly  adjusted  only  in  a  court  of  equity. 
Trapnall  v.  Hill,  31  Ark.  345. 

In  order  for  the  court  to  ascertain  whether  plaintiffs  were  or  not  entitled 
to  redeem,  and  to  an  account  of  rents  and  profits,  it  was  necessary  for  it  to 
ascertain  and  decide  to  whom  the  lands  belonged  when  the  rents  and  profits 
were  received.  If  the  court  had  jurisdiction  for  any  purpose,  it  had  the  right 
to  settle  the  title  to  the  lands,  and  to  cause  them  to  be  divided,  if  plaintiffs 
were  entitled  to  partition.  Trapnall  v.  Hill,  31  Ark.  845 ;  London  v.  Ooerby, 
40  Ark.  155;  Moore  v.  Gordon,  44  Ark.  334;  Crisco  v.  Ifambrick^  47  Ark. 
235,  1  S.  W.  Rep.  150;  Hankins  v.  Layne,  48  Ark.  650,  3  S.  W.  Rep.  821. 
The  evidence  adduced  on  the  hearing  of  this  cause  shows  that  Hutchinson  re- 
covered a  j  udgment  against  Henry  T.  Simpson,  and  that  an  execution  was 
issued  thereon,  as  stated  by  defendants  in  their  several  answers;  and  that  the 
sheriff  levied  on  and  sold  the  W.  \,  and  the  W.  \  of  tlie  S.  E.  ^r  of  section  11,  to 
satisfy  the  execution;  and  that  Hutchinson  was  the  purchaser,  he  being  the 
highest  bidder;  and  that  Hutchinson  thereafter,  on  the  twenty-fourth  of 
July,  1869,  sold  and  conveyed  the  same  to  John  W.  Simpson.  Is  the  sale  by 
Hutchinson  to  Simpson  valid?  We  know  no  reason  why  Simpson  could  not 
purchase.  His  being  a  mortgagee  did  not  prevent  or  render  him  incapable 
of  purchasing.  He  was  under  no  obligation  to  protect  the  equity  of  redemp- 
tion, and,  under  circumstances  showing  a  bona  fide  purchase,  and  that  no 
unconscientious  advantage  was  taken,  h£^  a  right  to  purchase  it.  Knight  v. 
Marjoribanks,  2  Macn.  £  G.  10;  Hicks  v.  Hicks,  5  Gill  &  J.  75;  Hinkley  v. 
WheeltJorighU  29  Md.  341;  Shelton  v.  Hampton,  6  Ired.  216;  and  Jones« 
Mortg.  §  711,  and  authorities  cited.  There  was  no  evidence  to  show  that 
Simpson  held  the  lands  otherwise  than  as  owner.  In  the  absence  of  evidence 
showing  in  what  capacity  he  held  them,  and  the  evidence  showing  that  he 
held  by  and  with  the  consent  of  Henry  T.  Simpson,  the  presumption  is  he 
held  as  tenant  of  his  brother,  Henry.  If  this  be  true,  he  had  a  right  to  pur- 
chase them,  as  held  by  this  court  in  Pickett  v.  Fergtison,  45  Ark.  194.  So, 
taking  any  view  of  the  case,  wis  can,  it  is  obvious  tliat  Simpson  had  the  right 
to  purchase  the  lands  of  Hutchinson. 

It  was  conceded  by  appellees  that  the  sheriff  conveyed  the  lands  sold  to 
Hutchinson  immediately  after  the  sale.  But  they  contend  that  Henry  T. 
Simpson  had  the  right  to  redeem  at  any  time  within  12  months  after  the  sale, 
and  that  the  sheriff's  deed  was  and  \a  void,  because  it  was  prematurely  madq. 
They  claim  that  the  Code  of  Practice  in  civil  cases  gave  him  this  right;  but  this 
contention  is  not  sustained  by  the  Code,  for  section  890  of  the  Code  expressly 
provides  as  follows:  **This  act,  known  as  the  *  Code  of  Practice  in  Civil  Ac- 
tions,' shall  so  far  go  into  effect,  from  and  after  its  passage,  that  all  proceed- 
ings in  pursuance  of  its  provisions  shall  be  valid,  but  no  proceedings  before 
the  first  day  of  January,  1869,  shall  be  rendered  invalid  by  said  Code;  but  on 
the  first  ^ay  of  January,  1869,  this  Code  shall  take  effect  for  all  purposes,  and 
all  proceedings  shall  conform  to  its  provisions.  '^ 

Appellees  further  contend  that  the  sale  under  the  execution  was  illegal,  be- 
cause it  was  advertised  in  the  newspaper  designated  by  the  governor  of  this 
state  as  the  official  newspaper  of  Arkansas  county,  the  county  in  which  the 
lands  then  lay,  and  were  sold,  and  because  the  paper  so  designated  was  not 
published  in  Arkansas  county.  They  base  this  contention  upon  section  57 
of  chapter  68  of  Gould's  Digest,  which  is  as  follows:   "When  real  estate 
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^  *  *  shall  be  taken  in  execution  by  an  o£Scer,  it  shall  be  his  duty  to  ex- 
pose the  same  to  sale  at  the  court-house  door,  on  the  first  day  of  the  circuit 
<x>tirt  of  the  county  in  which  the  same  is  situated,  having  previously  given 
twenty  days'  notice  of  the  time  and  place  of  sale,  by  at  legist  three  advertise- 
ments put  up  in  the  most  public  places  in  each  township  of  such  county,  or 
l>y  advertisement  in  some  newspaper  printed  in  the  county."  This  statute 
requires  the  «ale  to  be  advertised  in  one  of  two  modes, — by  three  advertise- 
ments posted  in  three  public  places  in  each  township  in  the  county,  or  by  ad- 
vertisement in  some' newspaper  printed  in  the  county.  But  this  statute  was 
in  part  repealed  by  an  act  entitled  "An  act  to  regulate  the  publication  of  legal 
notices, "  approved  July  14,  1868,  which  required  all  sales  under  execution, 
required  by  law  to  be  advertised  in  a  newspaper,  to  be  advertised  in  the  news- 
paper designated  by  the  governor  as.  the  official  newspaper  of  the  county  in 
which  the  sale  is  to  be  made.  This  act  made  the  publication  of  the  notice  of 
any  sale  under  execution  in  any  newspaper,  except  an  official  newspaper,  ille- 
gal. Then,  inasmuch  as  the  sheriff  was  authorized  to  publish  the  notice  of  a 
sale  under  execution  in  a  newspaper,  he  could  do  so  by  causing  it  to  be  pub- 
lished in  the  official  newspaper  of  his  county,  so  long  as  the  act  of  July  14, 
1868,  remained  in  force.  It  follows,  then,  that  the  notice  of  the  sale  of  the 
lands  sold  under  execution  to  Hutchinson  was  properly  given,  and  was  legal. 

The  deed  executed  by  the  sheriff  to  Hutchinson  contains  the  proper  recit- 
als, and  under  the  statute  is  prima  facie  evidence  of  the  legality  and  regular- 
ity of  the  sale  to  Hutchinson.    Mansf.  Big.  §  668. 

According  to  the  evidence  heard  by  the  cliancellor,  the  W.  ^,  and  the  W.  } 
of  the  S.  E.  4,  of  section  11  belong  exclusively  to  the  heirs  of  John  W.  Simp- 
son, deceased;  but  we  do  not  think  that  the  evidence  is  sufficient  to  show  that 
the  E.  i  of  the  S.  E.  ^  of  section  11  belongs  exclusively  to  them.  So  far  as 
we  can  ascertain  from  the  evidence,  it  belongs  to  the  heirs  of  Henry  T.  Simp- 
son, deceased. 

The  decree  of  the  court  below  is  therefore  reversed,  and  this  cause  is  re- 
manded for  the  court  below  to  take  an  account  of  the  rents  and  profits  re- 
ceived on  account  of  the  E.  }  of  the  S.  E.  ^  of  section  11,  and  to  partition  it, 
the  E.  i  of  the  S.  E.  4  of  section  11,  and  the  rents  and  profits,  if  any,  among  the 
heirs  of  Henry  T.  Simpson,  deceased,  according  to  their  several  and  respect- 
ive interests  therein,  and  for  other  proceedings  in  respect  thereto  not  incon- 
sistent with  this  opinion. 

Berger  v.  State. 

{Supreme  Qnurt  o/Arkanecu.    December  3,  1887.) 

iBTOXXOATnro  Liquobs—Illbqal  Sales— Dblivbrt—Aqent. 

Defendant  was  located  in  a  non-Hqnor  license  town.  An  order  for  liquor  was  left 
with  him,  and  he  sent  it  to  a  licensed  liquor  dealer  in  another  town,  who  filled  the 
order,  by  putting  the  designated  liquor  in  a  bottle,  and,  with  many  others  of  the 
same  nature,  sent  it,  labeled  with  the  customer's  name,  and  inclosed  in  a  locked 
box,  to  defendant,  who  opened  the  box,  and  delivered  the  liquor  to  the  customer. 
The  evidence  shows  this  course  to  have  been  repeated  many  times.  Held,  that  de- 
fendant was  an  agent  of  the  liauor  dealer,  and  that  the  sale  was  completed  upon 
the  delivery  by  defendant,  and  ne  was  guilty  of  selling  ardent  spirits. 

Appeal  from  circuit  court.  Hot  Spring  county;  J.  B.  Wood,  Judge. 

Q.  W.  Murphy,  for  appellant.    Dan,  W,  Jotie^f  Atty.  Gen.,  for  appellee. 

GooKsiLL,  C.  J.  Berger,  the  appellant,  is  a  merchant  at  Malvern,  a  town 
where  no  license  can  be  issued  for  the  sale  of  intoxicating  liquors.  Lederer 
&  Bro.  were  licensed  liquor  dealers  at  Bonaldson,  a  station  in  the  same  county, 
on  the  same  line  of  railway,  but  not  within  the  territory  where  the  sale  of 
liquor  is  prohibited.  Persons  at  Malvern  who  wanted  Lederer's  liquors  would 
leave  orders  for  what  they  desired  with  Berger,  who  would  forward  them  to 
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Donaldson  to  be  filled.  The  Lederere,  except  in  rare  instances,  accepted  the 
orders;  placed  the  liquors  designated  in  each  in  a  bottle  or  jug  labeled  with  the 
name  of  the  person  giving  the  order;  put  the  bottles  or  jugs  into  a  box,  which 
was  kept  for  the  purpose,  locked  the  liquor  in,  and  delivered  the  box  to  the 
railway  company,  addressed  to  Berger.  Berger  was  provided  with  a  key,  and 
when  the  box  was  received  he  would  remove  the  contents  and  return  it  by 
rail,  empty,  to  the  Lederers,  to  be  used  as  before.  This  occurrence  was  oft 
repeated,  the  box  going  and  returning  with  such  frequency  that  one  witness, 
who  was  hired  by  the  Lederers  to  carry  it  to  and  from  the  depot,  at  Malvern» 
said  it  was  almost  daily.  The  bottles  and  jugs  thus  received  by  Lederer  were 
delivered  by  him  on  demand  to  the  person  indicated  by  the  labels.  It  does 
not  appear  that  Berger  was  in  any  way  interested  in  the  Lederers^  business 
at  Donaldson,  or  that  he  was  expressly  authorized  by  them  to  do  more  than 
transmit  orders  and  deliver  sach  liquor  as  they  saw  fit  to  send  him,  and  he 
received  no  remuneration  for  his  services.  John  Oarmichaei,  on  two  occa- 
sions, ordered  and  received  whisky  from  the  Lederers  through  Berger  at 
Malvern  in  the  usual  way,  viz.,  as  above  indicated.  On  one  of  the  occasions 
Berger  delivered  the  liquor  to  Carmichael,  without  receiving  the  purchase 
price;  and  on  the  other  refused  at  first  to  receive  it,  explaining  that  he  had 
nothing  to  do  with  the  sale,  but  he  finally  accepted  it  for  the  Lederers  upon 
CarmichaePs  suggestion  that  it  would  be  a  favor  to  him,  as  it  would  save 
him  the  trouble  and  risk  of  transmitting  it.  He  had  pursued  the  same  course 
in  his  dealing  with  others.  The  grand  jury  indicted  Berger  for  selling  ardent 
spirits  at  Malvern  to  Carmichael.  All  the  facts  above  detailed  were  put  in 
evidence.  Berger  was  found  guilty,  and  has  prosecuted  this  appeal  from  the 
judgment  of  conviction.  His  contention  is  that  the  facts  show  that  the  sales- 
were  made  by  the  Lederers,  and  became  consummated  at  Donaldson  upon  th& 
delivery  of  the  liquor  to  the  common  carrier  at  that  point. 

This  would  be  true  if  the  Lederers,  after  selecting  the  goods  ordered,  had 
consigned  them  to  the  carrier  for  the  purpose  of  being  delivered  by  it  to  Car- 
michael. That  would  have  shown  a  palpable  appropriation  of  the  articles  se- 
lected to  the  contract  of  sale;  the  carrier  would  be  regarded  as  standing  in  the 
place  of  the  buyer  for  the  purpose  of  delivery;  the  property  would  have  vested 
in  him  at  Donaldson,  the  place  of  shipment,  and  the  sale  would  have  become 
complete  there.  Oil  Co.  v,  Boyeit,  44  Ark.  230;  Carl  v.  State,  43  Ark.  353; 
Frank  v.  Hoey,  128  Mass.  263;  Wehher  v.  Howe,  36  Mich.  150;  Broothhy  v. 
Plaisted,  51  N.  H.  486;  Sarheeker  v.  8taU,  65  Wis.  171,  26  »".  W.  Rep.  541; 
Garhracht  v.  Com,,  d6  Pa.  St.  449.  No  offense  would  then  have  been  com- 
mitted,  for  the  Lederers  were  licensed  dealers  at  Donaldson,  and  the  act  there 
was  lawful.  To  sustain  the  judgment,  it  must  appear  that  the  sale  was  con- 
summated,— that  is,  that  the  property  passed, — in  the  territory  where  the  act 
was  unlawful.  Cases  supra.  But  the  intention  to  pass  the  property  to  Car- 
michael before  actual  delivery  at  Malvern  was  not  manifested  by  the  Leder- 
ers. The  order  received  by  them  was  not  a  contract  of  sale,  but  only  a  proiTer 
to  purchase,  and  their  intent  in  shipping  the  liquor  is  the  paramount  consid- 
eration in  determining  whether  the  offer  was  accepted,  and  the  sale  completed. 
Now,  they  did  not  consign  the  liquor  to  Carmichael,  but  to  their  own  agent, 
Berger;  they  paid  the  charges  for  carriage;  they  assumed  control  of  the  prop- 
erty on  its  arrival  at  Malvern,  by  causing  it  to  be  taken  in  charge  for  the  pur- 
pose of  transportation  to  their  agent's  place  of  business,  and  finally  delivered 
it  into  his  hands.  These  facts  indicate  the  intention  not  to  pass  the  property 
to  Carmichael.  The  rule  is  well  established  that  a  vendor  who  takes  a  biU  of 
lading,  deliverable  to  his  own  order,  manifests  the  intention  to  reserve  the 
jus  disponendi,  and  prevent  the  property  from  passing  to  the  intended  vendee. 
Benj.  Sales,  §  399;  2  Schouler,  Pers.  Prop.  §  27  et  seq.  One  who  ships  goods 
to  a  third  person,  who  is  his  agent,  and  who,  as  such  agent,  is  subject  to  his 
authority  in  reference  to  it,  equally  manifests  the  intention.    While  the  goods- 
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are  in  transit,  or  in  the  hands  of  the  seller's  agent,  the  contract  is  executory, 
and  either  party  msiy  impose  conditions  on  its  execution,  or  recede  from  it. 
The  other  facts  mentioned  are  circumstances  which  also  tend  to  show  the  in- 
tention of  keeping  control  of  the  liquor.  By  assuming  to  pay  the  cost  of  car- 
riage without  any  adjustment  of  the  charge  between  themselves  and  the  in- 
tended buyer,  they  manifested  the  intent  to  hire  the  carrier  to  transport  the 
liquor  as  their  agent,  just  as  they  did  the  man  employed  to  complete  the  trans- 
portation for  them  by  delivery  at  Berger's  store.  2  Schouler,  Pers.  Prop.  § 
264;  Suit  v.  WoodhaU,  118  Mass.  391.  The  delivery  to  the  carrier  at  Don- 
aldson was  not,  therefore,  an  appropriation  of  the  liquor  to  Carmichaers  prof- 
fer to  purchase.  But  Berger  consummated  the  sale  at  Malvern,  as  agent  for 
the  Lederers,  by  actual  delivery  to  Carmichael,  and  became  a  principal  in  the 
oflfense.  8taU  v.  Keith,  37  Ark.  96;  Foster  v.  State,  45  Ark.  361.  The 
court's  charge  was  based  upon  the  theory  that  Berger  acted  as  the  agent  for 
the  Lederers  in  the  sales  to  Garmichael,  and  the  jury  by  their  verdict  have 
found  that  he  did.  It  is  argued  that  as  he  received  the  order  to  purchase  from 
Garmichael,  he  acted  as  his  agent  in  making  the  purchase,  and  that  there  was 
no  evidence  to  sustain  the  theory  of  an  agency  for  the  Lederers.  The  contin- 
uous dealings  between  Berger  and  the  I^erers  of  the  same  nature  as  those 
they  had  with  Carmichael,  and  the  testimony  of  Berger  and  one  of  the  Leder- 
ers of  an  understanding  between  them  that  Berger  should  take  orders  for  liq- 
uor and  receive  and  deliver  it  when  they  saw  fit  to  send  it  to  him,  was  amply 
sufficient  to  justify  the  finding  that  he  was  acting  in  the  transactions  for  the 
Lederers.  It  was  immaterial  that  he  received  no  pay  for  his  services;  he  was 
nevertheless  their  agent.  As  such,  according  to  the  verdict,  he  took  the  or- 
der of  sale;  as  such  the  Lederers  consigned  the  liquor  to  him,  and  he  deliv- 
ered it  for  them.  The  case  stands,  then,  as  though,  after  receiving  the  order 
of  sale  at  Malvern  upon  his  principals,  he  had  carried  it  to  Donaldson,  re- 
ceived the  liquor  in  person,  returned  to  Malvern,  and  there  delivered  it  for 
them;  and  it  is  not  distinguishable  in  principle  from  Towell  v.  StaUt  41  Ark. 
355.    Affirmed. 


Moors  v.  State. 

{SuprmM  Court  of  Arkanttu,    December  8,  18S7.) 

1.  BRVACH  or  THB  PbACK— WORDB  TENDING  TO  PbOVOKB— InDICTMIZTT. 

Under  the  *'  Peace  and  Tranquillit;^  Act "  of  Arkansas,  July  25, 1868.  providing  for 
the  punishment  of  violent,  abusive,  insulting,  or  profane  language,  ten  ding  to  cause 
a  breach  of  the  peace,  an  indictment  which  specitied  that  defendant  did  unlawfully 
make  use  of  such  language  towards  and  about  a  person  named,  and  in  bis  hearing, 
which  wa9  calculated  to  cause  a  breach  of  the  peace,  sufficiently  designates  the 
crime,  without  setting  forth  the  words  used,  as  the  person  to  whom  they  were  used 
individuates  the  offemse. 

2.  Samb—Evedbkcb— Affidavit  fob  CoiiTxinTAiros—HABMLxss  Ebbob. 

Defendant,  on  trial  for  usin^  abusive  language,  presented  an  affidavit  for  contin- 
uance on  the  ground  (hat  a  witness  was  alMent  by  whom  he  oould  prove  that  the 
abusive  language  used  wa»  in  response  to  opprobious  langnage  used  by  the  prose- 
eating  witness,  who  first  commenced  the  quarrel.  The  staie*s  attorney  conceded 
that  the  witness  would  so  testify.  Defendant  demanded  a  continuance,  unless  the 
state  should  admit  the  truth  of  the  testimony.  On  trial  the  application  for  contin- 
uance was  read  without  any  controversy  on  the  part  of  the  state,  and  the  jury  as- 
sessed the  minimum  fine  to  defendant.  Held^  that  if  it  be  granted  the  rule  as  to 
continuance  in  civil  actions  does  not  apply  to  criminal,  yet,  as  the  evidence,  if  true, 
was  not  a  justification,  defendant  was  not  prejudiced. 

Appeal  from  circuit  court,  Washington  county;  J.  M.  Pittman»  Judge. 
/.  D,  Walker,  for  appellant.     i>.  W,  Jones,  Atty.  Gen.,  for  appellee. 

Smith,  J.  The  indictment  alleged  that  the  defendant  "unlawfully  did 
make  use  of  violent,  abusive,  and  insulting  language  towards  and  about  one 
Asher  Willie,  and  in  his  presence  and  hearing,  which  language,  in  its  com-^ 
v.6'?.w.no.l — 2 
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mon  acceptation,  was  calculated  to  arouse  to  anger  him,  the  said  Asher  Willie, 
and  cause  a  breach  of  the  peace;  against  the  peace,"  etc.  After  trial  and  con- 
viction, a  motion  in  arrest  of  judgment  was  denied.  The  indictment  is 
founded  upon  the  peace  and  tranquillity  act  of  Julj  23,  1868,  (Mansf.  Dig. 
§  18U2:)  "If  any  person  shall  miike  use  of  any  profane,  violent,  abusive,  or 
insulting  language,  towards  or  about  another  person,  in  his  presence  or 
hearing,  which  in  its  common  acceptation,  is  calculated  to  arouse  to  anger 
the  person  about  or  to  whom  it  is  spoken  or  addi*essed,  or  to  cause  a  breach 
of  the  peace  or  an  assault,  every  such  person  shall  be  deemed  guilty,"  etc. 
The  act  recognizes  the  right  of  a  person,  not  only  to  be  safe,  but  to  feel  safe, 
and  the  indictment  conforms  closely  to  the  words  of  the  act  which  creates 
and  defines  the  offense.  It  would  seem,  on  principle,  that  an  indictment  for 
this  offense  should  set  forth  the  language  used  by  the  defendant  which  is  al- 
leged to  be  abusive,  and  tending  naturally  to  provoke  an  assault,  in  order 
that  the  court  might  be  enabled  at  the  out-set  to  Judge  whether  an/  offense 
had  been  committed.  The  analogies  of  the  law  discourage  putting  a  defend- 
ant on  trial  without  a  more  minute  speciflcation  of  his  offense.  Thus,  in  an 
indictment  for  obtaining  goods  under  false  pretenses,  it  is  necessary  to  set 
out  the  pretenses  used,  as  well  as  the  other  facts  wluch  constitute  the  crime. 
So  an  indictment  for  libel  must  set  out  the  libelous  matter,  or  such  parts  of 
it  as  go  to  make  up  tlie  libel  charged.  Accordingly,  in  a  late  case,  {Stetier  v. 
State,  69  Wis.  472,  18  N.  W.  Rep.  433,)  the  supreme  court  of  Wisconsin  held 
that,  in  a  criminal  proceeding  before  a  justice  of  the  peace,  under  a  similar 
statute,  the  complaint  must  set  forth  the  abusive  or  obscene  language.  And 
such  was  the  course  pursued  by  the  prosecuting  attorney  who  drew  the  in- 
dictment in  State  v.  Moser,  33  Ark.  140;  but  in  Heam  v.  State^  34  Ark. 
550,  and  in  State  v.  Hutson,  40  Ark.  361,  this  court  sustained  indictments 
similar  in  form  to  the  present  one.  Perhaps  the  mention  of  the  person  to 
whom  the  offensive  language  is  addressed  suificiently  individuates  the  offense 
for  all  practical  purposes;  especially  since  the  question  whether  language  was 
in  its  nature  calculated  to  arouse  the  anger  or  to  provoke  a  breach  of  the  peace 
must  be  left  to  the  jury,  depending  as  it  does  upon  the  manner  of  the  speaker, 
the  relations  of  the  parties,  and  the  circumstances  under  which  it  was  spoken. 
When  the  cause  was  called  for  trial,  the  defendant  moved  the  court  to  grant 
him  a  continuance,  on  account  of  the  absence  of  a  witness  by  whom  he  ex- 
pected to  prove  that  the  language  used  by  him  on  the  occasion  referred  to  in 
the  indictment  was  in  response  to  opprobrious  language  used  by  Willie  of 
and  concerning  the  defendant's  father ;  and  that  Willie,  without  any  provo- 
cation, was  the  first  to  use  angry  words.  The  state's  attorney  conceded  that 
the  witness,  if  present,  would  so  testify.  The  defendant  insisted  that  he  was 
entitled  to  a  continuance  unless  the  truth  of  the  matter  set  forth  in  this 
motion  was  admitted.  The  court  ruled  otherwise.  On  the  trial  the  applica- 
tion for  continuance  was  read  as  the  testimony  of  the  absent  witness.  The 
state  did  not  controvert  the  statements  contained  in  the  application,  and  the 
jury  assessed  the  minimum  fine.  If  it  be  granted  that  the  provisions  of  the 
Civil  Oode  regulating  continuances  do  not  apply  to  criminal  cases,  or  if  in- 
tended to  apply  that  they  are  in  derogation  of  the  constitutional  rights  of  the 
accused,  still  no  prejudice  could  have  accrued  to  the  defendant.  The  evidence 
would  not  have  gone  to  the  extent  of  justification,  or  complete  exculpation; 
for  of  course  violent  words  cannot  excuse  like  violent  words,  but  the  jury 
might  consider  the  provocation  in  mitigation  of  the  punishment;  and  this  ia 
manifestly  what  they  did,  for  they  have  indicted  the  lowest  penalty.  Judg- 
ment affirmed* 
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Harvick  v.  State. 
(Supreme  Oburt  of  Arkcauae,    November  19,  1887.) 

BDBOZ.ABT— IrTBIIT— EfBHrCB  OF  THB  OfFEKSS. 

Wbere  larceny  of  property  of  len  than  $10  in  value  is  only  a  misdemeanor,  one 
who  breaks  and  enters  a  building,  with  intent  to  steal  from  a  safe  therein  all  the 
money  it  contains,  without  knowing  how  much  there  is,  commits  burglary,  even 
though  the  safe  contains  less  than  $10. 

Appeal  from  circuit  court,  Monroe  county;  M.  T.  Sanders,  Judge. 
Sanders  dk  WatkinSf  for  appellant.    Dan  W,  Jones,  Atty.  Gren.,  for  appellee* 

CocKRiLL,  C.  J.  Harvick  was  convicted  of  burglary.  The  proof  showed 
that  he  had  entered  a  barber-shop  in  the  night,  and  carried  off  five  or  six  dollars 
in  money  and  a  few  cigars,  in  all  less  than  ten  dollars  in  value.  When  discov- 
ered in  the  shop  by  two  acquaintances,  he  withdrew.  Joined  them,  and  handed 
around  the  cigars,  but  said  nothing  about  the  money,  and  did  not  explain  his 
presence  in  the  shop.  The  next  morning  after  breakfast  he  offered  to  return 
the  money  to  the  barber,  with  whom  he  was  on  friendly  terms,  and  then  ex* 
plained  that  he  had  found  the  shop-window  open,  and,  upon  looking  in,  had 
discovered  that  the  safe  was  open,  when  he  entered  to  take  charge  of  the  money, 
only  to  prevent  its  being  stolen.  The  barber  had  missed  the  money,  and  thought 
his  safe  had  been  burglarized,  though  there  was  no  evidence  of  violence.  He 
denied  that  the  money  tendered  was  all  that  had  been  taken.  Harvick  asserted 
it  was  all  he  got,  but  readily  assented  to  the  payment  of  the  amount  claimed 
by  the  barber,  making  in  all  the  amount  above  stated. 

The  only  point  pressed  by  the  appellant  is  that  the  proof  does  not  show  that 
he  entered  the  shop  with  the  intent  to  commit  a  felony.  His  conduct,  when 
he  was  called  from  the  shop  and  afterwards,  did  not  impress  the  Jury  with  the 
truthfulness  of  the  explanation  he  gave  of  his  motive  for  entering  the  house 
and  carrying  off  the  money  and  cigars,  and  their  verdict  fixes  the  conclusion 
that  he  entered  with  intent  to  ste£.  But  one  who  commits  larceny  of  prop- 
erty of  the  value  of  $10  or  less  is,  under  our  statute,  guilty  of  a  misdemeanor 
only,  (Mansf.  Dig.  §  1627;)  and,  as  the  crime  of  burglary  is  complete  only  when 
the  breaking  is  done  or  the  entry  made  with  the  intent  to  commit  a  felony,  the 
offense  is  not  committed  by  one  who  breaks  into  or  enters  a  house  with  intent 
only  to  commit  petit  larceny.  As  every  larceny  was  a  felony  at  common  law. 
it  was  enough  then  to  show  an  intent  to  commit  larceny;  but,  when  petit  lar- 
ceny is  reduced  to  a  misdemeanor,  the  breaking  or  entry  with  intent  to  com- 
mit that  crime  wiU  not  constitute  burgls^ry.  The  precise  question  was  ruled 
in  People  v.  Murray,  8  Cal.  520.  See.  too.  1  Bish.  Crim.  Law,  8  736;  2  Bish. 
Crim.  Law,  8  110;  1  Buss.  Crimes, 823;  1  Whart.  Crim.  Law,  §  810;  Mansf. Dig. 
8§  1616, 1618.  Section  1619  of  Mansfield's  Digest  does  not  affect  the  question. 
It  cannot  be  construed  to  mean  that  one  who  enters  a  building  with  intent  to 
commit  a  larceny  less  than  a  felony  is  guilty  of  burglary.  It  was  designed 
simply  to  punish  the  burglar  for  any  felony  or  larceny  he  might  actually  com- 
mit after  entering  the  building  as  readily  as  though  no  burglary  had  been 
committed.  It  authorizes  a  conviction  of  the  larceny  committed  in  the  build- 
ing in  addition  to,  or  independently  of,  the  burglary.  For  the  offense  of  burg- 
lary it  retains  the  elements  of  the  statutory  definition;  that  is,  an  unlawful 
br^iking  or  entry  in  the  night  with  intent  to  commit  a  felony.  Section  1616, 
supra. 

It  is  argued  that  the  prisoner  could  not  have  intended  to  steal  more  than  he 
could  find,  and  that,  as  all  the  money  in  the  safe  did  not  amount  to  $10,  he 
could  not  have  intended  to  commit  a  felony.  But  the  jury  have  not  specially 
found  that  he  intended  to  steal  money  alone.  He  entered,  according  to  their 
verdict,  with  the  intent  to  steal  generally.  He  was  interrupted  in  the  act  when 
there  was  more  than  SIO  worth  of  personal  property,  such  as  cigars,  razors;^ 
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etc.,  in  his  reach.  It  was  not  necessary  in  order  to  complete  the  crime  of  bur- 
glary that  his  anterior  intent  should  have  been  consummated.  Dodd  v.  State, 
B3  Ark.  517.  Who  can  say  that  it  was  his  intent  to  confine  his  operations  to 
the  money  in  the  safe?  In  point  of  fact,  he  did  not.  He  took  cigars  as  well 
as  money.  We  may  gather  the  intent  from  the  act  done.  A  man  is  presumed 
to  intend  what  he  does,  and  the  jury  could  have  inferred  that,  but  for  the  in- 
terruption, the  prisoner  would  have  appropriated  other  property  as  well.  But 
if  there  had  been  no  other  property  except  that  taken,  the  case  would  not  be 
altered.  The  prisoner  intended  to  take  all  the  money  there  was  in  the  safe. 
He  testified  to  that  fact  upon  the  stand.  He  did  not  know  that  it  was  less 
than  1^10.  His  intent  was  to  take  more  than  that  sum,  if  he  could  find  it; 
hence  the  intent  to  commit  a  felony.  Where  an  assault  upon  a  person  with 
intent  to  steal  from  his  pocket  is  a  criminal  offense,  it  is  no  answer  to  the  in- 
dictment, as  has  been  frequently  held,  that  the  pocket  was  empty.  1  Bish. 
Grim.  Law,  §  748  et  aeq.  The  same  rule  was  applied  in  a  recent  Ohio  case, 
where  one  was  indicted  for  breaking  into  a  building  with  intent  to  steal 
money  which  he  supposed  was  in  a  safe,  though  in  fact  the  safe  contained  no 
money.  A  conviction  of  burglary  was  sustained.  State  v.  Bealt  37  Ohio  St. 
108.  In  the  case  of  this  appellant,  his  acts  and  declarations  show  that  he  in- 
tended to  appropriate  the  contents  of  the  safe,  whether  much  or  little.  The 
unforeseen  circumstance  of  the  barber's  light  till,  which  alone  prevented  him 
from  taking  more  than  $10,  tends  no  more  to  remove  the  felonious  Intent  than 
if  he  had  been  unexpectedly  driven  away  from  the  fullest  coffers  by  a  physical 
force  which  rendered  his  intent  to  help  himself  to  great  wealth  Impossible. 
Affirmed. 


State  ©.  Hall. 

{Supreme  Court  of  Arkansas.    December  8,  1887.) 

IlTDIOTMENT  AND  InFOBMATION — SPLITTINQ  OFFENSES. 

Defendant  was  indicted  by  the  grand  jury  for  carrving  a  weapon,  and  also  for 
murder,  the  latter  crime  arising  from  his  carrying  such  weapon.  XTjP^'^  motion  to 
quash  the  former  indictment,  because  the  latter  covered  the  same  offense,  held,  that 
the  indictmetkts  did  not  conflict,  and  the  motion  was  erroneously  granted. 

Appeal  from  circuit  court,  Miller  county;  C.  E.  Michell,  Judge. 
Z).  W.  Jones f  Atty.  Gen.,  for  appellant. 

Smith,  J.  Hall  was  indicted  for  carrying  a  pistol  as  a  weapon,  and  on  his 
motion  the  Indictment  was  quashed,  because,  simultaneously  with  the  prefer- 
ring of  this  charge,  the  grand  jury  had  also  indicted  him  for  murder,  it  being 
admitted  that  the  two  indictments  referred  to  the  same  transaction.  The 
court  seems  to  have  considered  that  the  wearing  of  arms  was  the  first  step  in 
the  commission  of  the  homicide,  and  that  the  misdemeanor  was  merged  in  the 
felony. 

It  was  a  rule  of  the  common  law  that,  where  the  same  criminal  act  fell 
within  the  definition  of  a  misdemeanor  and  likewise  of  a  felony,  the  Jess  cul- 
pable offense  was  extinguished  in  the  higher.  Thus,  robbery  included  an  as- 
sault. On  an  indictment  for  the  felony  there  could  be  no  conviction  for  the 
constituent  misdemeanor;  and,  conversely,  if  the  offense  charged  was  a  mis- 
demeanor, but  the  proof  showed  a  felony  had  been  committed,  the  prisoner 
must  be  acquitted,  but  could  subsequentlv  be  proceeded  against  for  the  larger 
crime.  1  Bish.  Grim.  Law,  (6th  Ed.)  §§  786,  787, 804,  etseq.;  1  Whart.  Grim. 
Law,  (9th  Ed.)  §§  27,  27e;  Rex  v.  Evans,  5  Gar.  &  P.  552,  24  E.  G.  L.  704; 
Keg,  V.  Anderson,  2  Moody  &  R.  469.  For  limitations  of  the  doctrine,  see 
Bank  Prosecutions,  Russ.  &  R.  378;  Reg.  v.  Button,  3  Gox,  Grim.  Gas.  229. 
This  rule  has  been  essentially  modified,  if  not  overturned,  by  the  following 
provisions  of  Mansfield's  Digest:    "Sec.  2288.  Upon  an  indiptment  for  an 
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offense  consisting  of  different  degrees,  tiie  defendant  may  be  found  guilty 
of  any  degree  not  liigh^r  than  that  charged  in  the  indictmeilt,  and  may  be 
found  guilty  of  any  offense  included  in  that  charged  in  the  indictment." 
"Sec.  2291.  When  the  proof  shows  the  defendant  to  be  guilty  of  a  higher 
degree  of  the  offense  than  is  charged  in  the  indictment,  the  jury  shall  lind 
him  guilty  of  the  degree  charged  in  the  indictment."  "Sec.  2177.  Where 
an  offense  consists  of  different  degrees,  a  conviction  or  acquittal  by  judg- 
ment upon  a  verdict  shall  be  a  bar  to  another  prosecution  for  the  offense 
in  any  of  its  degrees."  Compare  State  v.  NUhols,  38  Ark,  550;  Southworth 
v.  State,  42  Ark.  270;  Davis  v.  State,  45  Ark.  464.  So  that,  in  our  law,  there 
is  but  little  room  for  the  operation  of  the  doctrine  of  merger,  but  a  person 
may,  at  the  election  of  the  state,  be  prosecuted  for  any  crime  which  can  be 
carved  out  of  his  act.  Still  it  is  a  fundamental  principle,  as  observed  by 
CocKBUBN,  C.  J.,  in  Reg.  v.  Elrington,  9  Cox,  Crim.  Cas.  86,  that  out  of  the 
same  facts  a  series  of  charges  shall  not  be  preferred.  Our  bill  of  rights  de- 
clares that  no  person,  for  the  same  offense,  shall  be  twice  put  in  jeopardy  of 
life  or  liberty.  And  section  2130,  Mansf .  Dig.,  provides:  "If  there  shall  be  at 
any  time  pending  against  the  same  defendant  two  indictments  for  the  same 
offense,  or  two  indictments  for  the  same  matter,  although  charged  as  differ- 
ent offenses,  the  indictment  first  found  shall  be  deemed  to  be  suspended  by 
such  second  indictment,  and  shall  be  quashed."  But  neither  the  offense  nor 
the  matter  can  be  said  to  be  the  same  when  the  two  indictments  are  so  di- 
verse as  to  preclude  the  same  evidence  from  sustaining  both,  and  when  each 
indictment  sets  out  an  offense  differing  in  all  its  elements  from  that  in  the 
other,  though  both  relate  to  one  transaction.  1  Bish.  Crim.  Law,  §  1051.  Now, 
murder  and  the  carrying  of  weapons  have  no  necessary  relation  to  each  other. 
They  are  not  parts  or  degrees  of  the  same  offense,  nor  do  the  same  ingredi- 
ents enter  into  both.  A  person  might  at  the  same  time  commit  both  of- 
fenses, and  be  justly  punishable  for  both.  The  two  indictments  would  be  en- 
tirely dissimilar,  and  a  conviction  or  acquittal  upon  one  would  have  no  effect 
upon  the  other  prosecution. 

The  judgment  of  quashal  is  reversed,  and  cause  remanded,  with  directions 
to  require  the  defendant  to  plead  to  the  indictment. 


Wilson  and  another  o.  Halsted. 

(Cburt  qf  Appeals  of  Kentucky,    December  6,  1887.) 

-EviDBNGB— Weight  aud  GonoLUBiVENEsa. 

Defendants  showed  by  detailed  statements  that  they  were  not  indebted  to  plain- 
tiff; these  statements  were  not  denied,  except  in  a  general  way,  by  plaintiff  in  a  dep- 
osition taken  before  defendants  gave  theirs.  Heldj  that  as  the  weight  of  evidence 
was  clearly  in  favor  of  defendants,  a  judgment  in  favor  of  plaintiff  must  be  reversed. 

Appeal  from  circuit  court,  Whitley  county. 

£.  B.  Halsted,  plaintiff,  sued  Wilson  and  Adams,  defendants,  for  balance 

•due  for  lumber  sold.    Judgment  for  the  plaintiff,  and  defendants  appealed. 

B.  D.  Hill  and  Wm,  Lindsay,  for  appellants.    C  W.  Lester,  for  appellee. 

Bbnnett,  J.  The  appellee  filed  his  petition  in  the  Whitley  circuit  court 
against  the  appellants,  in  which  he  sought  to  recover  $6,544.22  from  the  ap- 
pellants, which  sum,  he  alleged,  was  due  him  for  the  price  of  lumber  fur- 
nished the  appellants.  The  appellants  controverted  the  appellee's  allegations. 
Upon  the  hearing  of  the  case  the  circuit  court  rendered  judgment  for  the  ap- 
pellee for  over  $4,000.    The  appellants  have  appealed  from  that  juflgment. 

On  the  nineteenth  of  April,  1880,  the  appellee,  by  written  agreement,  agreed 
to  enter  the  service  of  the  appellants  to  buy  lumber  for  them,  for  which  he 
was  to  receive  the  sum  of  $800  per  annum,  and  all  expenses  incurred  by  him  in 
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the  discharge  of  his  duties;  his  pay  was  to  commence  from  the  first  of  Feb- 
ruary, 1880;  he  also  transferred  to  the  appellants  all  the  lumber  then  belong- 
ing to  him.  The  appellee's  head-quarters  were  at  Wilmington,  Ohio;  he  was 
to  purchase  lumber  for  the  appellants  from  that  vicinity  and  ship  the  same 
to  New  York,  and  render  to  them  monthly  vouchers  of  the  quantity  of  lum- 
ber shipped,  and  the  cost  and  expenses  of  the  same.  The  appellants  were  to 
deposit  money  from  time  to  time,  in  the  bank  at  Wilmington,  upon  which  the 
appellee  had  authority  to  check,  for  the  purpose  of  paying  for  the  lumber  that 
he  bought  and  the  expenses  concerning  the  same.  The  appellants  becoming 
dissatisfied  with  the  arrangement,  on  the  twelfth  day  of  December,  1881,  dis- 
charged the  appellee  from  their  service. 

The  appellee  says  in  his  reply  that  on  the  twelfth  day  of  December,  1880, 
he  and  appellants  "did  make  a  settlement*'  of  their  business  matters,  which 
settlement  showed  that  the  appellants  were  indebted  to  him  in  a  balance  of 
$423.09;  that  this  was  all  the  appellants  owed  him  for  lumber  that  he  had 
shipped  to  them  at  that  time.  He  says  that  at  the  time  of  this  settlement  he 
had  on  hand  93.2^  feet  of  ash  lumber,  42,033  feet  of  oak,  174,357  feet  of 
walnut,  4,844  feet  of  cherry,  and  3,053  feet  of  gum;  that  it  was  nearly  all  his 
own  lumber,  and  had  been  purchased  by  him  after  he  had  ceased  to  work  for 
the  appellants.  He  says  in  his  deposition  that  he  purchased  no  lumber  for 
himself  during  the  time  that  he  was  in  the  service  of  the  appellants,  except 
in  one  or  two  instances,  which  was  with  the  consent  of  the  appellants.  He 
admits  in  his  reply  that  $423  was  all  that  was  due  him  for  lumber  shipped 
to  the  appellants,  down  to  the  twelfth  of  December,  1881.  He  says  that  the 
quantity  of  lumber  mentioned  above  was  on  hand  at  the  time  of  the  settle- 
ment, and  that  most  of  it  belonged  to  him,  and  had  been  purchased  by  him 
after  he  quit  the  employment  of  the  appellants.  Charles  Adams,  one  of  the 
appellants,  swears  that  he  made  the  settlement  with  the  appellee  on  the 
twelfth  of  December,  1881,  and  in  that  settlement  the  appellee  was  found 
to  be  owing  to  the  appellants  all  the  lumber  that  he  afterwards  shipped  to 
them;  that  he  executed  bond  to  the  appellants  to  the  effect  that  he  would 
ship  it  to  them;  that  the  appellants  agreed  to  pay  him  an  agreed  sum  for 
his  services  in  shipping  the  lumber  to  them.  Said  Adams  is  positive  and 
direct  that  the  lumber  thus  agreed  to  be  shipped  belonged,  according  to  the 
appellee's  own  showing,  to  them,  and  that  they  had  paid  for  it.  On  the  nine- 
teenth of  April,  1882,  the  appellee  wrote  the  appellants  a  letter  in  which  he 
stated  that  he  had  shipped  all  of  their  lumber,  and  that  there  was  a  balance 
in  his  favor  of  $430.20.  Charles  Adams  arrived  in  Wilmington  on  the 
twentieth  of  April,  1882,  and  the  appellee  told  him  the  purport  of  the  letter 
he  had  written  the  day  before.  Adams  expressed  surprise  at  this,  and  told 
appellee  that  he  knew  he  owed  them  more  lumber,  and  gave  him  a  memo- 
randum of  the  amount,  and  he  agreed  to  ship  it  as  fast  as  possible,  agreeing,, 
however,  that  mistakes,  if  any  were  found,  should  be  corrected.  After  the 
appellants'  agent  appeared  in  Wilmington,  according  to  his  statements,  the- 
books  and  vouchers  were  again  gone  carefully  over,  and  the  appellee  was 
found  to  owe  the  appellants  more  lumber,  which  he  agreed  to  ship;  but  mis- 
takes, if  any  were  found,  were  to  be  corrected.  The  detailed  statements  of 
this  witness,  which  show  clearly  that  the  appellants  are  not  indebted  to  the 
appellee  on  account  of  any  lumber,  were  not  denied  by  the  appellee,  except  in 
a  general  statement  made  in  his  deposition,  which  was  taken  before  the  ap^- 
pellants  gave  theirs,  showing  the  quantity  of  lumber  shipped,  its  cost,  and  the- 
amount  of  money  received  from  the  appellants  leaving  the  balance  claimed; 
by  him.  Owing  to  the  large  size  of  the  record,  consisting  mostly  of  evidence- 
and  exhibits,  it  would  be  almost  Impossible  to  give  an  extended  analysis  of. 
the  evidence  within  any  reasonable  space.  It  is,  therefore,  sufficient  to  say 
that  the  weight  of  the  evidence  is  clearly  to  the  effect  that  the  appellants  are- 
not  indebted  to  the  appellee  on  account  of  any  lumber ;  that  the  lumber  shipped! 
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to  them  by  the  appellee*  after  he  quit  their  employment,  was  lumber  due 
them,  and  for  which  they  had  paid. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  direction  to  dis- 
miss the  appellee's  petition. 


Black  v.  Steele. 
{Court  of  Appeals  of  Kentucky,    December  8,  1887.) 

1.  EzcconoH— Sali — Action  to  Set  Abide — Estoppel. 

Where  a  jndgment  of  a  justice's  court  rendered  by  default,  after  warrant  regularly 
served,  is  undisputed,  execution  issued,  and  returned  '*No  property  found,"  and  a 
copy  of  the  judgment  is  filed  in  the  clerk's  office  of  the  circuit  court,  and  execution  is- 
sued thereon,  and  land  sold  under  it,  the  judgment  debtor  cannot,  five  years  after 
the  sale,  maintain  an  action  to  set  it  aside  on  the  ground  that  the  debt  was  paid 
before  the  judgment  was  rendered. 

&.  Same — Iradequact  of  Pbice. 

Where  the  owner  bad  notice  of  a  sale  of  land  under  execution,  and  made  no  mo- 
tion  to  set  it  aside  or  to  redeem,  although  the  purchaser  afforded  him  an  opportu- 
nity after  the  expiration  of  the  time  for  redemption,  he  cannot  set  aside  the  sale  on 
the  ground  of  gross  inadequacy  of  price,  especially  where  the  purchaser  offers  to 
surrender  the  land  upon  the  payment  of  the  debt^ 

t.  Same— BuBPsn  of  Proof. 

Where  a  person  seeks  to  set  aside  a  sheriff's  sale,  and  cancel  the  deed  to  the  pur- 
chaser, and  recover  the  land,  upon  the  ground  that  15  years  had  elapsed  from  the 
date  of  the  judgment  to  the  date  of  the  execution,  the  burden  of  proof  is  upon  him. 

4.  Same— Fbom  JuarncB  of  the  Peace— Presumption  op  Regularity. 

The  presumption  is  in  favor  of  the  regularity  of  an  execution  issued  by  a  justice 
of  the  peace. 

Appeal  from  circuit  court,  Laurel  county. 

About  the  year  1860,  a  Judgment  was  rendered  against  the  appellant  in  this 
case,  in  a  justice^s  court,  for  $16.  Afterwards  the  appellee,  as  he  claims,  pur- 
chased said  Judgment,  and  had  the  same  transferred  to  him,  and  upon  return  of 
the  execution  *'Ko  property  found"  obtained  a  copy  of  same,  which  was  filed 
in  the  circuit  clerk's  office,  and  an  execution  on  the  same  directed  to  the  slier* 
iff,  who  levied  said  execution  on  800  acres  of  land,  the  property  of  appellant, 
and  afterwards  sold,  and  the  appellee  became  the  purchaser  at  the  price  of  ^16, 
the  amount  of  the  debt.  This  action  was  brought  to  set  aside  the  deed  of  con- 
veyance made  by  the  sheriff  to  the  appellee,  on  the  ground  that  the  appellant 
had  paid  off  the  judgment  in  the  justice's  court,  and  also  on  the  ground  of 
the  gross  inadequacy  of  the  price  paid  for  the  land. 

/.  W.  Jones,  for  appellant.    Boyd  eft  Craft,  for  appellee. 

Lewis,  J-  The  allegation  that  the  debt  was  satisfied  by  appellant  at  the 
time  appellee  caused  the  execution  to  issue  from  the  justice's  court,  and  upon 
the  truth  of  which  the  charge  of  fraud  mainly  depends,  is  not  sustained,  but 
clearly  shown  by  the  evidence  not  to  be  true.  For  long  after,  he  testifies,  his 
daughters  worked  for  appellee,  which  work,  he  admits,  did  not  fully  pay  off 
the  debt.  He  was  regularly  served  with  a  warrant  from  the  justice's  court, 
and  judgment  was  rendered  against  him  by  default,  and  it  stood  undisputed  and 
unsatisfied  until  the  execution  was  issued  and  returned  "No  property  found," 
and  the  land  was  finally  sold  under  an  execution  from  the  circuit  court  clerk's 
office,  the  deed  made  therefor  to  the  purchaser,  and  he  bad  been  in  possession 
several  years.  Having  slept  on  his  rights  so  long,  it  is  too  late  for  appellant 
to  say  the  sale  of  the  land,  which  he  knew  had  been  levied  on,  should  now  be 
get  aside  upon  the  ground  the  debt  was  paid  before  the  judgment  on  it  was 
even  rendered. 

1 A  judicial  or  qvoHJndlciaA  sale  will  not  be  set  aside  for  mere  inadequacy  of  price, 
^^if^rson  V.  Sigerson,  (Iowa,)  82  N.  W.  Rep.  462,  and  note;  Trust  Co.  v.  Sbrope,  (Iowa,) 
M  K.  W.  Bep.  8S7. 
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Nor  do  we  think  15  years  had  elapsed  from  the  date  of  the  judgment  to  the 
issual  of  the  execution.  For,  although  the  transcript  from  the  justice's  court 
is  somewhat  obscure  and  contradictory  as  to  the  date  of  the  judgment,  it  be- 
ing recited  in  one  place  as  rendered  in  December,  1867,  and  in  another  as  in 
1861,  it  is  distinctly  alleged  in  the  answer  of  appellee  that  the  true  date  is 
1867,  the  figures  1861  bein^  made  by  mistake  in  copying  the  record;  and  that 
allegation  is  not  denied.  Besides,  as  appellant  in  this  action  seeks  to  set  aside 
the  sale  by  the  sheriff,  and  to  cancel  the  deed  to  the  purchaser,  and  recover 
the  land,  upon  the  ground  that  15  years  had  elapsed  from  the  date  of  the  judg- 
ment to  the  date  of  the  execution,  the  burden  was  upon  him  to  show  it,  which 
he  has  failed  to  do. 

From  the  transcript  of  the  record  purporting  to  be  made  out  by  the  justice 
of  the  peace,  and  filed  as  an  exhibit,  it  appears  that  an  execution  was,  on  De- 
cember 12,  1867,  issued,  and  directed  to  any  constable  of  Laurel  county,  and 
there  is  an  indoi*sement  thereon  by  the  constable  in  whose  hands  it  was 
placed,  in  substance,  "No  property  found;"  but  the  execution,  according  to  the 
copy  before  us,  does  not  purpoit  to  have  been  signed  by  the  justice  of  the 
peace,  and  it  is  contended,  for  that  reason,  the  execution  subsequently  issued 
by  the  clerk  of  the  circuit  court,  and  the  sale  of  the  land  under  it,  are  void. 
On  the  other  hand,  appellee  denies  the  execution  was  not  signed  by  the  justice 
of  the  peace,  but  says  it  was  In  due  form  of  law  issued  and  returned;  and  such 
would  be  the  presumption,  in  the  absence  of  proof. 

The  sale  of  the  land,  of  which  appellant  had  notice,  was  made  more  than 
five  years  before  the  institution  of  this  action,  and  he  made  no  motion  to  set 
it  aside,  or  to  redeem  the  land  by  paying  the  debt,  although  the  purchaser  af- 
forded him  an  opportunity  to  do  so  even  after  the  expiration  of  the  time  al- 
lowed by  law.  Moreover,  appellee  in  his  answer  offered  to  still  give  up  the 
land  to  appellant  upon  the  payment  by  him  of  the  debt,  which,  beyond  ques- 
tion, has  never  been  paid  except  by  a  sale  of  the  land,  and  the  cost  of  this  ac- 
tion, which  was  refused. 

It  therefore  seems  to  us  that,  conceding  the  non-compliance  with  the  stat- 
ute by  the  justice  of  the  peace,  inasmuch  as  appellant,  after  such  long  delay, 
has  sought  relief  in  this  action,  instead  of  moving  to  quash  the  execution  and 
sale,  the  chancellor  had  the  power  to  require  him  to  pay  the  debt,  which  can- 
not now  be  made  by  execution,  as  a  condition  of  his  recovery  of  the  land;  and 
the  judgment  is  affirmed. 

PiNB  Hill  Goal  Co.  v.  Harris  and  others. 

(Qntri  of  AppecUi  of  Kentucky.    December  8,  1887.) 

BAKKBUPTOT—DiflCHAEo«—BrFiK}T— Judgment  Obtained  Pending  Pbooekdings. 

Defendants,  being  sned,  defended  on  the  merits.  Pending  the  suit,  they  were  de- 
clared bankrupts,  but  did  not  file  the  adjudication  and  ask  for  a  stay  in  the  suit. 
Judgment  was  rendered  against  them,  and  after  judgment  they  were  discharged  in 
bankruptcy.  Held^  that  the  discharge  in  bankruptcy,  being  posterior  to  the  judg- 
ment, operated  upon  it  with  the  same  force  as  on  the  original  debt.  BoynUm  v.  BaU^ 
7  Sup.  Gt.  Rep.  981,  followed. 

Appeal  from  circuit  court,  Garrard  county. 

ThePineHill  Goal  Company,  plaintiff,  paid  underan  agreement  a  judgment 
obtained  against  B.  G.  Harris  and  J.  W.  Gorley,  partners,  defendants,  and 
others,  and  sought  to  collect  the  portion  owed  by  defendants  on  the  judgment. 
Defendants  pleaded  a  discharge  in  bankruptcy.  Judgment  was  rendered  for 
defendants,  and  plaintiff  appealed. 

Bichards  dk  Mines  and  W.  0.  Bradley,  for  plaintiff.  Wm.  Lindsayf  J,  D. 
BeldeUf  and  W.  S.  Knott,  for  defendants. 

Bennett,  J.  W.  B.  Dillon,  on  the  twenty-fourth  of  March,  1875,  com- 
menced an  action  against  G.  Grooke  &  Go.  and  B.  G.  Harris  &  Go.,  the  latter 
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firm  being  composed  of  the  appellees  R.  C.  Harris  and  J.  W.  Corley,  in  which 
he  sought  to  recover  damages  for  a  breach  of  contract.  The  defendants  to 
that  action  defended  it  on  its  merits.  On  the  second  day  of  October,  1877, 
judgment  was  rendered  against  the  defendants  for  the  sum  of  ;^,500.  They 
immediately  appealed  to  this  court.  On  the  fourth  day  of  June,  1880,  this 
court  affirmed  the  judgment  of  the  lower  court.  On  September  1, 1876,  the  ap- 
pellees, alter  said  suit  was  filed  against  them,  filed  their  petitions  in  the  United 
States  district  court,  in  which  they  sought  to  be  adjudged  bankrupts.  They, 
notwithstanding  they  were  declared  bankrupts,  continued  to  defend  the  action 
in  the  state  court  upon  its  merits,  without  asking  for  a  stay  of  proceedings. 
On  March  6,  1878,  the  appellee  Corley  was  discharged  in  bankruptcy.  On 
December  20, 1878,  the  appellee  Harris  was  discharged  in  bankruptcy.  It  is 
to  be  observed  that  both  of  the  appellees  were  discharged  in  bankruptcy  after 
the  judgment  in  the  circuit  court  had  been  rendered  against  them. 

C.  Crooke  &  Co.  sold  to  the  appellants  certain  mining  property,  and  in  part 
consideration  thereof  the  appeU<tnts  agreed  to  assume  C.  Crooke  &  Co.*s  lia- 
bilities, among  which  was  the  judgment  rendered  in  the  circuit  court  in  favor 
of  W.  R.  Dillon  against  Crooke  &  Co.  and  the  appellees.  The  appellants  did 
pay  this  judgment.  They  then  instituted  suit  in  the  Garrard  circuit  court 
against  the  appellees,  for  the  purpose  of  recovering  one-half  of  the  judgment. 
To  that  action  the  appellees  pleaded  the  foregoing  facts  as  a  discharge  from  all 
liability  on  said  judgment.  Upon  a  demurrer  to  their  answer  the  circuit 
^ouTt  decided  in  their  favor,  and  the  case  is  here  on  appeal  from  that  judg- 
ment. 

The  case  of  Boynton  v.  Ball,  7  Sup.  Ct.  Rep.  981,  which  was  decided  by 
the  supreme  court  of  the  United  States,  April  24, 1887,  is  in  every  partic- 
ular similar  to  this  case.  That  case  decides  every  question  raised  by  the  ap- 
pellantB  in  this  case  against  them.  It  is  held  in  that  case  that  the  final  dis- 
cbarge of  the  bankrupt,  having  occurred  after  the  judgment  was  rendered 
against  him  in  the  state  court,  although  his  application  to  become  a  bankrupt 
was  filed  after  he  was  sued  in  the  state  court,  and  he  defended  tliat  suit  on  its 
merits,  and  failed  to  file  the  adjudication  of  bankruptcy  and  ask  a  stay  of  pro- 
ceedings, was  a  discharge  from  the  payment  of  the  judgment  in  the  state 
court,  upon  the  ground  that,  the  discharge  being  posterior  to  the  judgment,  it 
operated  with  the  same  force  upon  the  judgment  as  it  would  have  docs  upon 
the  debt  in  its  original  form.  As  the  rights  of  the  parties  are  controlled  by 
the  act  of  congress,  we  are  inclined  to  adopt  the  construction  given  the  act  by 
the  supreme  court  of  the  United  States.  Therefore  the  judgment  of  the  lower 
-court  is  affirmed. 


Brown  v.  Van  Cleave. 

{Oourl  ^  AppeaU  of  Kmhucky.    December  6,  1887.) 

1.  Appeal — Cboss-Apfral— Sepabatb  and  Distinct  Judgmkktb. 

Plainti£f  recovered  judgment  against  defendant  in  1884,  and  having  filed  an 
amended  petition,  setting  up  a  new  and  distinct  cause  of  action,  recovered  another 
judgment  against  him  in  1885,  from  which  judgment  defendant  appealed.  PlaintiflT 
was  then  allowed  to  cross-appeal  from  the  judgment  of  1884.  Meldy  that  the  cross- 
appeal  should  be  dismissed,  as  it  was  from  a  judgment  distinct  from  that  from  which 
defendant  appealed. 

%  8am»— When  Lies— Feom  Satisfied  Judgment. 

Plaintifi'recovered  judgment  against  defendant  for  a  portion  of  the  money  claimed, 
which  judgment  defendant  satisfied  by  payment  into  court,  and  the  plaintiff  with- 
drew and  appropriated  the  money  so  paid.  Held,  that  plaintiff's  right  to  appeal 
ft'om  the  judgment  was  barred. 

3.  Same— Limitation. 

In  Kentucky,  an  appeal  must  be  taken  within  two  years  from  the  rendering  of 
the  judgment  complained  of. 
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4.  Plkadiwg — Ambitdmbnt— After  Judgment  Entbbed  and  Satibfibd. 

Plaintiff  recovered  final  judjrnient  against  defendant,  which  judgment  was  satis- 
fied by  payment  into  court.  Plaintiff  then  filed  an  amended  petition,  setting  up  a 
new  cause  of  action,  to  which  defendant  obiected,  and  judgment  in  plaintiff's  favor 
was  rendered  on  the  amended  petition,  fields  that  the  amendment  should  have 
been  rejected,  and  that  the  judgment  had  under  it  was  a  nullity. 

At)peal  from  Louisville  chancery  court. 

This  was  an  action  brought  by  J.  W.  Van  Cleave  against  Andrew  H.  Brown 
for  the  amount  due  on  two  promissory  notes  made  by  Noland,  Price  &  Co.,  of 
which  firm  Brown  was  a  member.  Judgment  was  given  in  plaintiff's  favor, 
and,  on  an  amended  petition  filed  by  the  plaintiff,  he  recovered  afurther  judg* 
ment,  from  which  defendant  appeals. 

Woolley  <&  Buckner,  for  appellant.  O'NeU,  Jackson  db  Phelps  and  C\  B^ 
Seymour,  for  appellee. 

Bennett,  J.  The  appellee  brought  suit  in  the  Louisville  chancery  court 
against  the  firm  of  Noland,  Price  &  Co.,  the  appellant,  Brown,  being  a  member 
of  the  firm,  on  two  promissory  notes  for  92,000  each,  which  notes  were  signed 
by  said  firm.  The  defendants  were  proceeded  against  as  non-residents,  and 
an  attachment  was  obtained  against  them  which  was  levied  upon  30  shares  of 
stock  as  the  property  of  appellant,  Brown.  Afterwards,  appellant,  Brown,  ap- 
peared and  filed  his  answer,  in  which  he  pleaded  that  the  notes  were  given 
without  any  consideration,  for  the  liabilities  for  which  they  were  given  were 
liabilities  of  the  firm  of  Noland,  Price,  James  &  Co.,  of  which  firm  he,  Brown* 
was  not  a  member,  and  that  the  firm  name  of  Noland,  Price  &  Co.,  of  which 
firm  he,  Brown,  was  a  member,  was  signed  to  said  notes  by  Noland  without 
the  authority  of  said  firm,  or  of  him.  Brown.  On  the  trial  of  the  issue  thus 
presented,  the  chancellor  found  the  facts  alleged  by  Brown  to  be  true,  except 
that  8510.99  of  the  notes  consisted  of  indebtedness  due  to  the  appellee  by  the 
firm  of  Noland,  Price  &  Co.,  for  which  sum,  together  with  interest  thereon, 
the  court  gave  judgment  against  the  appellant,  Brown.  This  judgment  was 
rendei'ed  on  the  twenty-ninth  day  of  April,  1884.  Besides  the  formal  adjudi- 
cation of  the  amount  of  recovery,  the  judgment  contains  this  provision:  "  Un- 
less the  defendant,  Brown,  shall,  within  ten  days,  tender  the  plaintiff,  or  pay 
into  court  the  amount  of  this  judgment,  and  interest,  and  cost,  to  be  ascer* 
tained  by  taxation  of  the  clerk,  the  court  will  proceed  to  render  judgment  for 
the  sale  of  the  attached  property,  or  otherwise  dispose  of  the  same,  for  which 
purpose  the  action  is  retained.''  The  appellant,  Brown,  made  a  motion  for  a. 
new  trial,  which  motion  was  overruled  on  the  thirteenth  of  May,  1884.  On 
that  day  he  paid  into  court  $595.10,  the  full  amount  of  the  judgment,  inter- 
est, and  cost.  This  sum  he  had  previously  tendered  within  the  10  days  al- 
lowed to  the  appellant.  On  the  same  day  that  the  appellant  paid  this  sum 
into  court  in  the  discharge  of  the  judgment,  and  after  the  sum  was  so  paid 
into  court,  the  appellee  filed  an  amended  petition  in  which  he  sought  to  sub- 
ject appellant's  30  shares  of  stock  attached  to  the  payment  of  the  two  notes, 
upon  the  ground  that  Nolan  had  appellant's  authority  to  pledge  this  stock  for 
the  payment  of  said  notes,  and  that  Nolan  did  pledge  the  stock  for  the  pay- 
ment of  the  notes.  The  appellant  objected  to  the  filing  of  the  amended  pe- 
tition, but  his  objection  was  overruled.  He  thereupon  filed  an  answer  con- 
troverting the  allegations  of  the  amended  petition.  On  the  thirteenth  day  of 
February,  1885,  judgment  was  rendered  on  the  amended  petition  in  favor  of 
the  appellee,  and  subjecting  the  stock  to  the  payment  of  said  notes,  from, 
which  judgment,  the  appellant,  Brown,  has  appealed.  The  appellant's  appeal 
was  filed  in  the  superior  court  on  June  11, 1886.  The  appellee,  on  the  twenty- 
third  of  March,  1887,  prayed  a  cross-appeal  from  the  judgment  rendered  thft 
twenty-ninth  of  April,  1884.  The  superior  court,  on  May  4,  1887,  granted 
the  cross-appeal.  Thereupon  the  appeal  and  cross-appeal  were  transferred  to 
this  court. 
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The  appellant  denies  the  right  of  the  appellee  to  a  cross-appeal:  First,  be- 
cause the  judgment  rendered  on  the  twenty-ninth  of  April,  1884,  is  a  separate 
and  distinct  judgment  from  the  judgment  rendered  on  the  thirteenth  of  Feb- 
ruary, 1885,  from  which  he  appealed;  second,  because  the  judgment  rendered 
on  the  twentj-ninth  of  April,  1884,  is  a  final  judgment,  and  more  than  two 
years  having  elapsed  from  the  rendition  of  that  judgment  to  the  filing  of  the 
cross-appeal,  the  appellee^s  right  to  appeal  is  barred;  third,  the  appellee  hav- 
ing yoluntadlj  withdrawn  the  money  which  the  appellant  deposited  in  court 
in  discharge  of  the  judgment  rendered  on  the  twenty-ninth  of  April,  1884,  he 
has  deprived  himself  of  his  right  to  appeal  from  that  judgment. 

In  the  case  of  the  appellee  against  Noland^  Price  &  Co.,  the  issue  joined  be- 
tween the  appellant  and  appellee  involved  not  only  the  question  of  the  appel- 
lant's liability  on  the  two  notes  sued  on,  but  the  extent  of  that  liability.  The 
chancellor  resolved  that  Issue  in  favor  of  the  appellee,  and  fixed  the  liability 
of  the  appellant  at  $510.99,  and  interest  thereon  and  costs,  for  which  judg- 
ment was  Tendered  against  the  appellant  on  the  twenty-ninth  of  April,  1884. 
This  judgment  was  essentially  final,  from  which  either  party  had  the  right  to- 
appeal.  By  the  amended  petition  filed  after  said  judgment  was  rendered,  the 
appeUee  sought  to  subject  the  30  shares  of  stock  attached  as  the  property  of  the 
appellant  to  the  satisfaction  of  the  two  notes,  upon  the  ground  that  Noland, 
by  the  authority  of  the  appellant,  had  pledged  this  stock  to  the  appellee  as  col- 
lateral security  for  the  payment  of  these  two  notes.  The  object  of  the 
amended  petition  was  not  to  subject  the  stock  to  the  payment  of  the  notes  on 
account  of  the  appellant's  liability  thereon,  because  his  liability  thereon  had 
already  been  determined  by  the  court,  and  that  liability  had  been  discharged- 
by  the  payment  of  the  money  in  court,  under  its  order,  in  satisfaction  of  the 
judgment;  but  the  object  of  the  amendment  was  to  subject  the  stock  to  the 
satisfaction  of  the  remaining  portion  of  the  notes,  for  which  it  had  been  ad- 
judged the  appellant  was  not  liable.  The  amendment,  therefore,  alleged  a  dis- 
tinct and  new  cause  of  action,  which  was  in  no  manner  germane  to  the  issue 
joined  in  the  original  action  between  the  appellant  and  appellee.  In  the  origi' 
nal  action  a  judgment  against  the  appellant  fixing  his  liability  was  complete 
and  final.  In  the  action  by  the  amended  proceeding,  a  new,  independent,  and 
distinct  cause  of  action  was  presented,  which  was  prosecuted  to  a  final  judg- 
ment, from  which  the  appellant  has  appealed.  Where  either  party  appeals  from 
a  final  judgment,  his  adversary  may  cross-appeal  from  that  judgment  for  the 
purpose  of  correcting  any  errors  in  the  judgment  to  his  prejudice,  or  any  in- 
terlocutory judgment  or  order  to  his  prejudice  which  has  influenced  or  con- 
trolled the  final  judgment  to  his  prejudice.  But  he  certainly  cannot  cross- 
appeal  from  a  judgment,  although  rendered  in  an  action  between  him  and  the 
appellant,  which  was  rendered  in  an  action  wholly  distinct  from  the  action  Ia 
which  the  judgment  was  rendered  and  appealed  from  by  the  appellant. 

Also,  if  the  cross-appeal  might  be  regarded  as  an  original  appeal,  which  how- 
ever is  not  conceded,  it  should  be  dismissed  because  the  appeal  was  not  taken 
within  two  years  from  the  time  of  the  rendition  of  the  judgment  in  the  lower 
court. 

Also,  the  appellant  paid  in  court,  pursuant  to  the  order  of  the  court,  the 
amount  of  the  debt,  interest,  and  costs,  for  which  judgment  was  rendered  on 
the  twenty-ninth  of  April,  1884.  This  sum  was  paid  in  court  in  discharge 
of  the  judgment,  and  the  appellee  subsequently  withdrew  said  sum  and  ap- 
propriated it  to  his  use.  It  must  be  deemed  that  the  money  was  paid  in  court 
in  discharge  of  the  judgment,  and  that  the  appellee  so  received  it.  Therefore, 
as  has  been  settled  by  this  court,  such  payment  was,  in  legal  effect,  a  satis- 
faction of  the  appellee's  demand  against  the  appellant  and  barred  his  right  to 
appeal  from  the  judgment.  Appellant  also  contends  that  the  appellee  had  no 
right  to  file  the  amendments,  and  that  the  subsequent  proceedings  thereon, 
inclading  the  judgment,  were  void.    As  intimated  in  a  preceding  part  of  this 
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opinion,  the  judgment  rendered  on  the  twentj'-ninth  of  April^  1B84,  absolutely 
settled  the  rights  of  the  appellant  and  appellee.  The  judgment  was  final.  It 
left  no  controversy,  as  between  the  appellant  and  appellee,  open  to  be  here- 
after settled  by  the  judgment  of  the  court.  By  the  judgment  the  case  was  to 
remain  on  the  docket  solely  for  the  purpose  of  ordering  the  sale  of  the  attached 
property  to  satisfy  the  judgment  in  case  the  appellant  did  not,  within  10  days, 
satisfy  the  judgment  by  paying  the  money  in  court.  But  the  judgment  was 
nevertheless  final;  the  order  retaining  the  case  on  the  docket  was  solely  for 
the  purpose  of  executing  the  judgment.  This  order  provided  that  the  ap- 
pellant might  execute  it  by  paying  the  amount  of  the  judgment  into  court 
This  the  appellant  did,  and  by  so  doing  the  judgment  was  discharged.  Upon 
tlie  payment  of  the  money  in  court  it  required  no  formal  order  of  court  to  dis- 
charge the  judgment.  The  fact  that  the  money  was  paid  into  court  by  the 
court's  order,  and  the  reception  of  it  by  the  court  was,  of  itself,  a  discharge 
of  the  judgment.  So  then,  after  a  final  judgment  had  been  rendered,  and 
after  it  had  been  discharged  according  to  the  terms  prescribed  by  the  court, 
the  appellee  filed  an  amended  petition  in  which  he  set  up  a  new  and  distinct 
cause  of  action  against  the  appellant.  The  cause  of  action  thus  set  up  was 
not  designed  to  aid  in  effectuating  the  judgment  already  rendered,  for  that 
judgment  had  been  satisfied;  but  it  was  designed  to  subject  the  appellant's 
property  to  the  payment  of  the  remaining  portion  of  the  two  notes,  for  the 
payment  of  which  he,  according  to  the  judgment  of  the  court,  was  not  bound. 
It  is  thus  seen  that  the  amendment  proposed  a  new  and  distinct  cause  of  ac- 
tion, and  for  that  reason  alone  the  amendment  should  have  been  rejected. 

But  as  just  said,  the  rights  of  the  parties  had  been  litigat-ed  to  a  final  judg- 
ment. After  the  rendition  of  that  judgment,  could  the  appellee  without  first 
having  the  judgment  set  aside,  and  the  case  reopened,  have  filed  an  amended 
petition  either  setting  up  new  plaints  or  enlarging  or  perfecting  old  ones? 
We  tliink  not.  Could  he,  after  the  judgment  was  rendered,  have  filed  an 
.amended  petition  setting  up  that  the  appellant  was  indebted  to  him  an  addi- 
tional sum  of  money?  We  think  not.  By  the  rendition  of  the  final  judgment, 
the  power  of  the  court  is  spent  except  for  the  purpose  of  setting  aside  the 
judgment  or  modifying  it  at  the  same  term,  as  may  be  provided  by  the  rules 
of  pleading,  and  the  rights  of  the  parties  thus  settled  by  the  final  judgment, 
^re  at  an  end.  The  litigated  questions  raised  by  the  pleadings  are  merged 
in  the  judgment.  The  pleadings  thus  having  fulfilled  their  office,  there  is 
nothing  remaining  before  the  court  to  be  amended,  and  any  amendment  there- 
after filed  over  the  objections  of  the  adversary,  and  the  subsequent  proceed- 
ings thereon,  including  the  judgment,  are  mere  nullities. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  directions  to  dis- 
miss appellee's  petition. 


•Gibson  «.  O'Brien  and  another.    Norton  v.  Same.    Cox  «.  Same.    Jones 
«.  Same.    Robertson  v.  Same.    Richardson  v.  Same. 

iOourt  of  Appeals  of  Kentucky.    December  8,  1887.) 

i.  Municipal  Cobporationb — Public  Imfsovbmbnib— Ck)NTJLA.ci8 — Sionatubb  of  Mayob 
— Rights  op  Abutters. 

The  charter  of  the  city  of  Paducah  provides  that,  when  improvements  are  to  be 
made  in  the  streets  of  the  city,  it  shall  be  the  duty  of  the  mayor  to  enter  Into  a  con- 
tract in  that  behalf,  which  contract  shall  not  be  binding  until  ratified  by  the  coun- 
cil, and  that  the  cost  of  the  improvements  shall  be  a  lien  upon  abutting  property. 
Such  a  contract  was  entered  into,  and  reported  by  the  mayor  to  the  council,  and 
ratiiied,  and  the  work  was  performed ;  but  the  instrument  embodying  the  agree- 
ment was  not  signed  by  the  mayor.  Held,  no  defense  to  an  action  brought  against 
the  owners  to  recover  payment  for  the  work. 

2.  Same— Vabiancb  between  Report  and  Coxtract. 

The  charier  of  the  city  of  Paducah  provides  that,  when  improvements  are  to  be 
made  in  the  streets  of  the  city,  the  mayor  shall  enter  into  a  contract  for  that  pur- 
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puse,  and  shall  report  such  contract  in  writing?  to  the  conncil  for  its  acceptance  or 
rejection.  Snch  a  contract  was  made  and  ratified,  and  the  work  was  perfornted; 
bat  there  was  a  variance  between  the  mayor's  report  and  the  contract  as  to  the  time 
within  which  the  work  was  to  be  completed.  Jleld,  that  the  contract  was  not  in- 
validated»  and  that  the  discrepancy  constituted  no  defense  to  an  action  against 
abutting  owners  for  payment. 

S.  S.iME— Bixx:k8. 

The  charter  of  the  city  of  Paducah  permits  the  improvement  of  any  portion  of  a 
street  at  the  expense  of  abutting  owners,  the  portion  improved  not  being  less  than 
one  block  in  length.  The  part  of  the  street  in  question,  upon  whicli  inii)rovementa 
bad  been  made,  was  of  the  length  of  at  least  two  average  blocks,  and  was  between 
two  streets  recognized  as  such,  and  appearing  upon  a  map  of  the  city,  recorded  and 
use«l  bv  citizens  and  city  authorities.  Heldy  that  such  portion  of  the  street  might 
properly  be  improved,  under  the  charter,  at  the  expense  of  abutting  owners. 

4.  Samb— ExisntNCK  of  Former  Contract. 

An  ordinance  of  the  city  of  Paducah  had  been  passed,  under  which  a  contract 
had  been  made  to  execute  certain  improvements.  This  ordinance  was  then  re- 
pealeti,  and  another  contract  was  entered  into  with  other  parties  for  the  y)erform- 
ance  of  the  work,  ffefdj  no  defense  to  an  action,  for  payment  for  tlie  work,  brought 
against  abutting  owners  by  the  contractors  executing  the  improvements  under  the 
latter  contract. 

Appeals  from  court  of  common  pleas,  McCracken  county. 

These  actions  were  brought  by  O'Brien  &  Ott  against  H.  M.  Gibson,  6.  W. 
Norton,  Charles  Cox,  H.  L.  Jones,  G.  W.  Robertson,  and  C.  E.  Kichardson, 
abutting  owners  upon  a  certain  street  in  the  city  of  Paducah,  for  payment 
for  improvements  made  upon  such  street  under  a  contract  with  the  city  coun- 
cil. The  judgments  below  were  in  the  plaintiffs^  favor,  and  the  defendants 
appeal. 

X.  Z>.  Husbands,  T.  E.  Moss,  and  W.  D.  Greer,  for  appellants.  /.  M.  Big^ 
ger,  C,  8.  Marshall,  and  /.  W.  Bloomfleld,  for  appellees. 

Pbyob,  O.  J.  These  actions  were  consolidated  below,  and  involve  the  right 
of  the  appellees  to  enforce  a  lien  on  the  real  estate  of  the  appellants  bordering  on 
Broadway  street,  to  satisfy  the  appellees  for  the  amounts  alleged  to  be  due  by 
each  for  certain  improvements  made  on  Broadway  under  a  contract  with  the 
mayor  and  city  council.  The  claim  is  for  guttering,  grading,  curbing,  and 
paving  the  sidewalks  on  that  street.  The  lots  sought  to  be  subjected  border 
on  the  street,  and  no  question  has  been  made  as  to  the  power  of  the  city  coun- 
cil to  pass  ordinances  for  such  improvements,  as  the  power  is  expressly  given 
by  sections  76,  78,  of  the  city  charter,  approved  on  the  eleventh  of  February, 
1871.    The  two  sections  read  as  follows: 

"Sec.  76.  The  common  council  (now  council)  of  the  city  of  Paducah,  shall 
have  the  power  to  pass  ordinances  to  require  the  improvement  of  streets  and 
alleys,  •  •  •  either  by  grading  and  paving,  or  by  grading,  paving,  and 
macadamizing,  or  graveling,  guttering,  curbing,  and  paving  or  planking  of 
sidewalks,  any  portion  thereof  not  less  in  length  than  one  block,  or  the  whole 
of  any  street  or  alley  now  established,  or  which  hereafter  may  be  established, 
within  the  limits  of  the  city  of  Paducah,  at  the  cost  of  the  owner  or  owners 
of  the  ground  fronting  such  improvement,  and  the  cost  of  such  improvement 
to  be  apportioned  according  to  the  number  of  feet  front  each  may  own  in  front 
of  said  improvement,  and  a  lien  is  hereby  created  on  said  ground  for  the  cost 
thereof;  all  of  which  improvements,  when  required  to  be  uiade,  the  *  ♦  ♦ 
council  shall  order  done  by  the  passage  of  an  ordinance  for  that  purpose, 
which  ordinance  shall  fully  declare  and  prescribe  the  kind  and  extent  of  im- 
provement to  be  made.  That  said  council  may,  in  their  discretion,  ♦  *  * 
require,  by  ordinance,  the  improvement  of  any  street  or  alley,  simply  by  grad- 
ing or  graveling,  or  said  council  may  require,  in  the  first  instance,  by  ordi- 
nance, the  whole  of  any  street  to  be  improved  by  grading,  graveling,  gutter- 
ing, curbing,  and  paving  *  *  *  the  sidewalks,  the  whole  or  any  part, 
not  less  than  one  block,  of  any  street.    *    *    ♦" 
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"Sec.  78.  That,  upon  the  passage  of  any  ordinance  requiring  the  improve- 
jnent  of  streets  or  alleys,  or  parts  thereof,  *  *  *  it  shall  be  the  duty  of 
the  mayor  of  said  city  to  enter  into  a  contract  with  any  person  or  persons  of- 
fering or  agreeing  to  do  the  work  required  to  be  done  by  such  ordinance,  upon 
jthe  best  and  most  advantageous  terms  for  the  property  owners;  and,  the  bet* 
ter  to  enable  him  to  do  this,  he  shall  advertise  the  letting  of  said  work,  in  some 
newspaper  published  in  said  city,  for  at  least  ten  days,  for  sealed  proposals 
for  the  doing  of  said  work,  and  report  such  contract  in  writing  as  he  may  be 
Able  to  effect  to  the  council  of  the  city  of  Paducah  for  their  acceptance  or  re- 
jection; that  all  contracts  thus  made  with  the  mayor  and  the  person  or  per- 
sons proposing  to  do  the  work  shall  not  be  binding  until  ratified  by  the  coun- 
cil; and  said  council  shall  require  of  such  contractor  or  contractors  bond  with 
good  security,  to  be  approved  by  the  common  council,  conditioned  for  the 
faithful  pei-formance  of  said  contract.  It  is  further  provided  that  said  work 
.contracted  to  be  done  shall  be  performed  under  the  supervision  of  the  mayor 
and  city  engineer,  and  subject  to  the  acceptance  of  said  council;  and  it  shall 
.be  the  duty  of  said  city  engineer  to  make  out  and  report  to  the  common  coun- 
.cil  complete  and  accurate  estimates  and  apportionments  of  the  cost  of  said 
work  and  improvements  against  the  owners  of  the  property  liable  to  pay  same, 
designating  each  one's  respective  liability." 

By  section  79  of  the  charter,  the  liability  of  the  owners  of  the  property  be- 
comes fixed  wtien  the  contract  is  complied  with,  the  estimate  and  apportion- 
ment made,  and  the  work  received  by  resolution  or  order  of  the  council.  Sec- 
tion 80  gives  the  remedy  in  equity  to  enforce  the  lien. 

It  is  denied  by  these  lot-owners — First,  That  any  contract  was  made  by 
the  mayor  and  the  appellees.  Second.  They  say  there  was  no  block  or  city 
district  adjacent  or  bordering  on  this  property;  that  the  territory  embracing 
it  constituted  no  block  or  part  of  a  block;  and  that  the  entire  street  must  be 
Improved,  under  section  76  of  the  charter,  in  such  a  case,  in  order  to  make 
.the  property  adjacent  liable  for  the  improvement  made.  Third.  That  anotiier 
and  prior  contract  had  been  made  with  some  one  else  for  less  money,  to  per- 
form the  same  work^ 

The  charter  provides  that  it  shall  be  the  duty  of  the  mavor  to  enter  into  a 
x;on tract  with  those  agreeing  to  do  the  work  on  the  most  aotVantageous  terms 
for  the  city,  subject  to  be  ratified  by  the  council,  and  when  ratified  the  coun- 
cil shall  require  bond  with  good  security  for  the  performance  of  his  under- 
taking. The  mayor  in  this  case  reported  to  the  council  that  he  had  adver- 
tised for  bids,  and,  accepting  that  of  the  appellees,  had  awarded  them  the 
contract,  and  in  this  report  is  embodied  the  plans  and  specifications  for  the 
work,  and  accompanying  it  the  contract  made  with  the  appellees.  The  action 
of  the  mayor  was  ratified,  and  the  sureties  offered  were  approved,  the  bond 
dated  fifteenth  October,  1883.     The  report  of  the  mayor  was  made  on  the 

•same  day,  fifteenth  of  October,  1883,  and  the  contract  was  dated day 

of  October^  1883.  It  is  manifest  that  these  transactions  occurred  at  the  time 
(they  bear  date«  and  the  fact  that  the  date  of  the  contract  is  blank  affords  no 
argument  against  such  a  conclusion.  Besides,  all  this  appears  from  the  min- 
utes of  the  council^  that  body  having  possession  of  the  bond  and  contract;  it 
was  not  necessary  to  spread  the  bond  at  large  on  the  record  books  of  the 
council,  and  the  fact  that  they  approved  the  sureties  shows  that  a  bond  was 
executed;  and,  with  that  bond  in  the  possession  of  the  obligee  or  the  council,  it 
seems  to  us  there  is  no  room  to  question  the  validity  of  the  action  on  the  part 
of  the  municipal  government. 

A  contract  was  entered  into  between  the  city  of  Paducah  and  the  appellees 
to  perform  this  work,  with  specifications  and  plans  approved  by  the  legisla- 
ture of  the  municipality;  but  for  the  reason  that  the  name  of  the  mayor  is  not 
signed  to  the  contract,  it  is  insisted  the  contract  is  not  binding.  While  the 
pioper  mode  may  have  been  for  the  mayor  of  the  city,  as  such,  to  have  signed 
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hlB  name  to  the  agreement,  yet  its  validity  is  not  affected  by  the  failure  to  do 
so,  when  the  real  contracting  party,  the  city  of  Paducah,  is  tlie  party  of  the 
first  part,  and  its  mayor  says,  by  his  written  report,  that  he  awards  the  con- 
tract to  them,  and  gives  the  stipulations  embodied  in  it.  It  is  the  agent  en- 
tering into  the  contract  for  the  principal,  and  inclosing  it  to  the  principal  for 
his  approval.  The  party  to  approve  it  was  the  city  legislature, — the  body  that 
must  at  last  ratify  what  it  has,  in  effect,  directed  to  be  done.  They  did  rat- 
ify it,  and  took  a  bond  for  its  faithful  performance. 

It  is  said,  however,  that,  by  the  report  of  the  mayor,  the  work  was  to  have 
been  completed  in  45  days,  and  by  the  terms  of  the  contract  the  appellees  had 
from  the  fifteenth  of  October,  1883,  until  the  first  of  April  following,  to  com- 
plete it.  This  was  a  mere  inadvertence  on  the  part  of  the  mayor;  or  if  not, 
the  ratification  of  the  contract  as  presented,  its  acceptance  by  the  council, 
and  the  full  compliance  by  the  contractors,  make  it  binding  on  all.  The  pa- 
pers exhibited  correct  the  discrepancy;  nor  should  such  an  omission  or  con- 
flict invalidate  any  contract  where  both  parties  have  acted  under  it  as  made, 
and  the  right  of  no  one  is  affected  by  it.  It  was  read  to  the  council,  and  that 
body,  as  well  as  the  mayor,  understood  its  contents.  It  was  the  contract  en- 
tered into  between  the  parties  on  the  fifteenth  of  October,  1883.  While  this 
power  to  impose  the  burden  on  the  citizen  must  be  exercised  in  strict  con- 
formity to  the  terms  of  the  grant,  it  has  never  been  held  that  such  a  tech- 
nical objection  as  is  made  In  this  case  would  destroy  or  be  fatal  to  its  exercise, 
for  the  reason  there  has  been  no  substantial  departure  from  the  letter  or  spirit 
of  the  grant. 

As  to  the  remaining  question  necessary  to  be  considered,  if  it  be  conceded 
that  the  charter  permits  the  improvement  of  any  part  of  a  street  equal  in 
length  to  one  block,  then  it  is  apparent  from  the  testimony  that  the  distance 
on  each  side  of  Broadway  street,  from  Churchill  avenue  to  the  railroad  or  to 
Enders  avenue,  is  equal  to  two  blocks.  Some  of  the  blocks  in  the  city  are  a 
much  greater  distance  in  length  than  others;  but  looking  to  the  average,  and 
there  is  at  least  two  blocks  from  the  beginning  of  this  improvement  to  its 
terminus;  the  length  is  nearly  900  feet.  The  definition  of  a  block  is  not  gi  ven 
by  the  charter;  and  whether,  in  the  sense  used,  a  block  is  constituted  by  hav- 
ing a  street  on  each  side,  as  a  square  surrounded  by  streets,  or  that  the  im- 
provement is  not  to  be  less  in  length  than  that  of  the  average  block,  still,  in 
either  event,  the  charter  has  been  complied  with.  The  recorded  map  of  the 
city,  as  the  proof  shows,  makes  Mocquot  street  and  Enders  avenue  both  public 
streets,  and  they  have  been  recognized  by  the  public  as  streets  for  many  years. 
The  map  made  by  the  city  engineer,  which  we  assume  is  a  correct  copy  of  the 
recorded  plat,  or  at  least  of  the  streets  and  alleys  in  the  locality  of  the  im- 
provement, also  shows  that  these  streets  exist;  and,  while  no  formal  accept- 
ance by  the  dty  is  shown,  and  some  obstruction  and  non-user  of  these  streets 
appear  by  the  defense,  yet  this  subdivision  of  the  territorial  boundary  has 
been  and  is  now  recognized  by  the  city  authorities;  and,  when  looking  to  the 
question  of  taxation  for  the  purpose  alone  of  making  this  improvement,  the 
chancellor  will  not  stop  to  inquire  as  to  the  rights  of  the  original  owner  of  the 
land  composing  either  street  as  against  the  city,  or  the  lot-owners  bordering 
on  them,  but  will  look  to  this  subdivision,  recognized  as  such  by  the  city  for 
years,  in  determining  the  question  as  to  the  equality  and  uniformity  of  the 
burden;  and  in  doing  so  we  find  it  approximates  as  near  equality  in  the  bur- 
den as  can  well  exist  between  the  exercise  of  this  sovereign  power  and  the 
citizens  to  be  affected  by  it.  Lots  have  been  sold  calling  for  each  of  these 
streets,  and  Hopkins  states  that  the  map  made  by  Harrington  in  1872  has 
been  used  and  recognized  by  all  the  city  authorities  and  the  people,  and  is  an 
accurate  representation  of  tlie  streets  and  alleys  within  the  city  boundary. 
Besides  this,  witness  states  that  he  has  known  Enders  avenue  since  1867,  and 
Mooqaot  street  for  10  years,  and  they  have  been  i-ecognized  as  str^e^  alLthat 
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period;  and  not  only  so,  but  the  city  in  making  other  improvements  has  as- 
sumed control  of  them,  and  the  intersection  of  both  was  paid  for  by  the  city 
in  making  improvements  on  otiier  streets.  Such  a  subdivision,  recognized  by 
the  city,  not  only  In  making  this  improvement,  but  prior  thereto,  leaves  na 
room  to  question  the  right  as  well  as  power  of  the  council  to  order  the  im- 
provement. The  improvement  may  extend  some  distance  further — a  few 
feet — on  the  one  side  of  the  street  than  the  other,  but  this  does  not  affect  the 
appellees.  With  these  two  streets  recognized  as  such,  it  settles  the  question 
as  to  the  block  or  blocks  bordering  on  the  improvement. 

That  a  prior  ordinance  had  been  passed,  under  which  some  one  else  had  en- 
tered into  a  contract  to  do  the  work  for  less  money,  constitutes  no  defense. 
That  ordinance  had  been  repealed;  and  if  not,  the  failure  of  the  city  to  abide 
its  contract  under  it  is  with  the  party  to  the  contract  who  has  sustained  dam- 
ages by  its  breach;  and  besides,  reasons,  deemed  sufficient  by  the  city  coun- 
cil, existed  why  that  contract  should  not  be  carried  out. 

There  is  nothing  in  this  case  of  which  the  appellants  can  complain.  No 
rule  of  equality  has  been  violated,  nor  injustice  done  the  tax-payer,  and  the 
council  have  kept  within  the  boundary  of  legitimate  municipal  legislation  au- 
thorized by  its  charter.  Other  questions  have  been  made,  not  necessary  to 
be  considered.     The  judgment  in  each  case  is  affirmed. 


McCoRMicK  V.  Edwards. 

(Supreme  Court  of  Texas,    October  25,  1887.) 

1.  Taxation— Salb  fob  Taxes— Omissiov  in  List  or  Numbbb  or  GjBBnriCATB— Salb. 

Void. 

Plaintiff  claimed  title  to  certain  land  as  purchaser  at  tax  sales,  but  neither  of  the 
lists  by  virtue  of  which  the  land  was  sold  gave  the  number  of  the  certificate  under 
which  the  land  was  located,  as  is  imperatively  required  by  Rev.  St.  Tex.  art.  4710. 
Held,  that  such  an  omission  was  fatal  to  the  proceedings,  and  rendered  the  sale 
void. 

2.  Same— PuRCHASBB  at  Void  Salb  cannot  Rbcovbr  Amount  or  Taxbs. 

Plaintiff,  in  an  action  of  trespass  to  try  title  to  land  purchased  at  a  tax  sale,  prayed 
that  if  he  were  not  allowed  to  recover  the  property,  tlien  he  be  adjudged  to  have  a 
lien  for  the  taxes  so  paid,  and  that  his  lien  be  foreclosed.  The  tax  sale  was  void. 
JJeldy  that  plaintiff  could  not  recover  the  taxes  lawfully  assessed  upon  the  land  and< 
paid  by  his  purchase.^ 
8.  Same— Redemption  by  Pubchabbb  rsoM  Fobmbb  Salb. 

Plaintiff  purchased  land  at  a  void  tax  sale.  Helil,  that  he  could  not  recover 
money  paid  by  him  to  redeem  the  land  from  a  former  sale  to  the  state.  It  was  the 
voluntary  payment  of  a  stranger,  and  entitled  him  to  no  equity. 

Appeal  from  district  court,  Ellis  county;  Anson  Bainet,  Judge. 
i9.  C  McCormickt  for  appellant.    No  counsel  for  appellee. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title  brought  in  the  court 
below  by  appellant.  He  claimed  the  land  as  purchaser  at  three  tax  sales  made, 
respectively,  in  the  years  1881, 1882,  and  1883.  Neither  of  the  lists  by  virtue 
of  which  the  land  was  sold  gave  the  number  of  the  certificate  under  which 
the  land  was  located.  This  is  imperatively  required  by  the  statute,  and  in 
the  case  of  Hendei'son  v.  White^  5  S.  W.  Rep.  374,  (decided  at  this  terra,)  it 
is  held  that  such  an  omission  is  fatal  to  the  proceedings,  and  renders  the  sale 
void.  It  is  not  decided  that  there  may  not  be  a  valid  excuse  for  this  failure 
in  some  cases,  but  in  this  case  there  was  no  excuse,  because  the  evidence- 
shows  that  the  certificate  had  a  number,  and  that  this  appeared  upon  the  book 

'The  doctrine  of  cavecU  emptor  applies  to  tax  sales  in  ite  fullest  force  ;  and  in  the  ab- 
sence of  statutory  provision  a  purchaser  at  a  tax  sale,  which  proves  ineffectual  to  pass 
any  estate  in  or  legal  title  to  tlie  property  sold,  is  without  remedy.  Barber  v.  Evans, 
(Minn.)  6  N.  W.  Rep.  445 ;  State  v,  Casteel,  (Ind.)  11  N.  K.  Rep.  220 ;  Railroad  Co.  v.  Al- 
exander, (Ark.)  4  S.  W.  Rep.  763. 
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of  "Abstracts  of  Titles  and  Patented  Lands"  furnished  by  the  comptroller  to 
the  assessor  to  enable  him  correctly  to  assess  the  lands  in  his  county.  But 
appellant,  in  his  original  petition,  in  addition  to  the  ordinary  allegations  in 
an  action  of  this  character,  set  forth  his  title,  and  especially  alleged  the  sev- 
eral assessments  of  taxes  on  the  land,  their  respective  amounts,  and  his  pur- 
chase at  the  sale  and  payment  of  his  bids  by  virtue  of  which  the  taxes  were 
paid  to  the  state;  and  he  prayed  that,  in  the  event  he  be  not  allowed  to  re- 
cover the  property,  he  be  adjudged  to  have  a  lien  upon  it  for  the  taxes  so  paid, 
and  that  this  lien  be  foreclosed. 

We  have  been  cited  to  no  decisions  of  our  courts  directly  upon  the  question 
presented  by  appellant's  claim  against  the  owner  for  the  taxes  discharged  by  . 
his  purchase.  8Uwart  v.  Kemp,  54  Tex.  248,  is  the  case  most  nearly  in  point, 
and  perhaps  it  should  be  deemed  decisive  of  the  question.  In  that  case  the 
plaintiff  sued  to  set  aside  a  sale  of  bis  land  for  taxes  made  under  a  void  judg- 
ment of  the  county  court.  The  defendant  insisted  that  in  order  to  recover 
the  plaintiff  must  pay  or  tender  the  purchase  money  and  taxes  paid  by  defend- 
ant upon  the  land;  but  the  court,  holding  the  judgment  absolutely  void,  say: 
**So  here  it  would  seem  that  the  defendant  ought  to  have  known  that  the 
judgment  of  condemnation  was  a  nullity,  and  In  buying  at  a  tax  sale  did  not 
so  act  in  good  faith  as  to  give  him  an  equitable  right  to  be  recompensed  on 
leaving  the  land."  The  judge  who  delivered  the  opinion,  however,  expressly 
declines  to  say  what  the  rights  of  the  defendant  would  have  been  had  he 
bought  the  land  in  good  faith  for  taxes  without  knowing,  and  without,  by 
proper  diligence,  being  able  to  know,  that  the  sale  was  invalid.  In  one  respect, 
the  case  cited  is  stronger  for  the  purchaser  at  the  tax  sale  than  the  case  before  us. 
There  the  land-owner  sought  the  aid  of  a  court  of  equity  to  set  aside  the  sale 
and  to  cancel  the  tax  deed.  .  Here  the  purchaser  is  plaintiff,  and  the  defend- 
ant asks  no  relief,  but  is  content  to  repose  upon  his  legal  title.  As  a  general 
rule,  where  property  is  sold  for  the  purpose  of  satisfying  a  lien,  and  the  sale 
is  set  aside,  the  purchaser  becomes  subrogated  to  the  rights  of  the  lienhold^r, 
and  may  enforce,  for  his  own  benefit,  the  lien  against  the  property.  French 
V.  €hrenet,  57  Tex.  278;  Hotoard  y. North,  5  Tex.  290.  This  is  called  by  an 
eminent  text  writer  an  "equitable  assignment,"  (8  Pom.  £q.  Jur.  §  1211,  and 
note  1 ;)  but  it  seems  that  our  courts  hold  that  a  void  tax  deed  carries  with  it  no 
equities.  Rohson  v.  Ottbome,  18  Tex.  2d8;  Pitta  v.  Booth,  15  Tex.  458.  After 
a  careful  research,  we  have  found  no  case  in  which  a  purchaser  at  a  void  tax 
sale  has,  without  the  aid  of  a  statute,  been  permitted  to  recover  even  the 
taxes  lawfully  assessed  upon  the  land  and  paid  by  his  purchase. 

It  would  seem  equitable  that  he  should  at  least  recover  the  taxes  which 
the  land-owner  ought  to  have  paid,  and  which  he  failed  to  pay.  Many  states 
have  accordingly  passed  statutes  regulating  this  subject,  and  giving  the  re- 
lief indicated;  so  far  as  we  have  been  able  to  discover,  whenever  this  relief 
has  been  given  or  sanctioned  by  a  court  of  the  last  resort,  it  has  been  by  vir- 
tue of  statutory  law.  Flinn  v.  Parsons^  60  Ind.  578 ;  JBverett  v.  Beebe,  87  lo  wa, 
452;  Pettit  v.  Black,  8  Neb.  52;  Hart  v.  Henderson,  17  Mich.  218;  Hoshrook 
V.  Schooley,  74  Ind.  51;  Broum  v.  Ef>ans,  15  Kan.  88;  CoaU  v.  Hill,  41  Ark. 
149.  See,  generally,  2  Desty,  Tax'n,  p.  1010,  §  157  et  seq.  It  is  held  in  Califor- 
nia that  the  purchaser,  if  the  sale  be  void,  has  no  remedy,  (Harper  v.  Roioe, 
53  Gal.  233;)  and  also  in  Tennessee,  {Ross  v.  Mahry,  1  Lea,  226.  See,  also,  au- 
thorities there  cited.)  We  conclude,  therefore,  that  appellant  was  not  entitled 
to  recover  of  appellee  either  the  purchase  money  or  the  taxes  upon  the  land. 
Neither  was  plaintiff  entitled  to  recover  the  money  paid  to  redeem  the  land 
from  the  sale  to  the  state  for  taxes  made  previous  to  his  purchase.  Having 
no  title  to  or  lien  upon  the  land  by  virtue  of  his  tax  purchase  and  deed,  his 
payment  to  the  state  must  t>e  deemed  the  voluntary  pigment  of  a  stranger^ 
which  entitles  him  to  no  equity.    Sheld.  Subr.  §41. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 

v.6s.w.no.l— 8  Cc^c^nXo 

Digitized  by  VjOOQ  IC 


34  SOUTHWESTERN    REPORT£B.  [TeX* 


HuTCHiNGs  V.  State. 

(OourC  of  Appeals  of  Texas.    November  9,  1887.) 

1.  Bail— Forfeiture  for  Non-appearance— Scire  Facias  to  Surety. 

Jndi^nieiit  nisi  was  rendered  on  an  appearance  bond  against  the  principal  and  the 
defendant,  who  was  a  surety.  Scire  facias  was  issued  against  the  defendant  alone, 
and  it  wasobjected  that  it  should  have  been  issued  against  the  principal  also.  Hdd^ 
that  it  was  not  necessary  to  issue  the  writ  against  the  principal,  as  under  Code  Crioou 
Proc.  Tex.  art  442,  citation  may  issue  to  sureties  without  notice  to  the  principal. 

2.  Same— AiMENDMENT  of  WRrr. 

John  McCulloclc  was  arrested  for  larceny,  and  executed  an  appearance  bond,  sign- 
ing **  W.  J.  McCullock,"  and  the  defendant  signed  the  bond  as  surety.  Judgment 
having  been  rendered  against  both  parties,  scire  facias  was  issued  against  the  defend- 
ant, and  was  amended,  on  motion  of  the  county  attorney,  to  correct  a  variance  be- 
tween it  and  the  bond  as  to  the  name  of  the  principal,  by  showing  that  John  and 
W.  J.  McCullock  were  one  and  the  same  party.  HeldL,  that  the  matter  of  the  amend- 
ment was  essential  to  the  validity  of  the  writ,  and  that  the  amendment  was  prop- 
erly allowed. 

8.  Same— Notice  to  Principal. 

Judgment  was  rendered  on  an  appearance  bond,  and  <oir«/acta«  was  issued  against 
the  defendant,  a  surety,  and  ihe  wnt  was  amended  without  notice  to  the  principal. 
Held^  that  notice  to  the  principal  was  nut  necessary,  as  the  proceedings  under  the 
writ  were  not  against  him,  but  against  the  surety  alone. 

4.  Same — Final  Judgment — Jurisdiction  of  Court— Criminal  Term. 

Under  Texas  act  of  April  18,  1883,  §  2«  the  county  court  of  Titus  county  has  au- 
thority at  a  criminal  term  to  render  final  Judgment  on  forfeited  recognizaucea  in 
criminal  cases. 

Appeal  from  county  court,  Titus  county;  J.  R.  Riddle,  Judge. 
The  opinion  states  the  case.    The  amount  of  the  bond  adjudged  was  $100. 
G,  F,  Conley  and  fl^.  H>  Baldtoin,  for  appellant.    Asst.  Atty,  Gen.  David- 
son, for  the  State. 

White,  P.  J.  An  information  was  brought  by  the  county  attorney  of  Titus 
county  against  John  McCullock  and  one  Bearden,  charging  them  jointly  with 
the  theft  of  one  side  of  sole  leather,  of  the  value  of  four  doUai-s.  McCullock 
was  arrested,  and  executed  an  appearance  bond,  which  he  signed  *'  W.  J.  Mc- 
Cullock/' Instead  of  "John  McCullock."  Thomas  Hutchings,  this  appellant, 
signed  said  bond,  as  surety.  McCullock  failing  to  appear  at  court  as  he  had 
bound  himself  to  do,  the  bond  was  forfeited,  and  judgment  nisi  rendered 
against  him  and  the  surety.  Scire  facias  issued  to  the  surety.  Objection 
having  been  made  to  the  writ  for  variance  between  It  and  the  bond  as  to  the 
name  of  the  principal  obligor,  the  same  was  amended  on  motion  of  the 
county  attorney,  the  amendment  setting  up  the  fact,  in  substance,  that  John 
and  W.  J.  McCullock  were  one  and  the  same  party. 

Two  objections  are  urged  to  the  legality  of  the  scire  facias  and  its  amend- 
ment. To  the  scire  facias,  it  is  urged  that  it  did  not  issue  against  McCullock, 
the  principal,  as  well  as  the  surety,  Ilutchings.  This  objection  is  not  ten- 
able. The  scire  facias  writ  in  criminal  cases  subserves  the  purposes  both  of 
a  petition  and  citation,  and  its  object  is  to  bring  the  sureties,  and  not  the  prin- 
cipal, into  court,  to  show  cause  why  judgment  should  not  be  entered  against 
them  upon  the  bond  which  has  already  been  forfeited.  It  is  true  the  judgment 
must  be  against  the  principal  as  well  as  sureties,  (Code  Crim.  Proc.  art.  441,) 
but  it  is  expressly  provided  that,  in  issuing  the  citation  or  writ  of  sci^'e  facias, 
it  shall  not  be  necessary  to  give  notice  to  the  defendant.  Code  Crim.  Proc. 
art.  442.  The  principal  need  not  be  served  with  notice.  Branch  v.  State,  25 
Tex.  428. 

As  to  the  amendment  of  the  scire  facias,  it  is  well  settled  that  it  is  not  only 
subject  to  the  rules,  as  is  a  citation  and  petition  in  a  civil  case,  but  it  is  abso- 
lutely essential  that  it  should  show  on  its  face,  by  proper  averment,  either 
originally  or  by  amendment,  in  a  case  like  the  present,  that  there  is  in  fact  no 
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actual,  though  there  may  be  apparent,  variance  in  the  names  of  the  parties 
to  the  bond.  Cassaday  v.  State,  4  Tex.  App.  96;  Loving  v.  State,  9  Tex. 
App.  471;  Weaver  v.  State,  13  Tex.  App.  191;  Coffelt  v.  State,  19  Tex.  App. 
441.  There  was  no  error  in  permitting  the  amendment,  and  in  so  far  as  the 
proof  upon  that  issue  was  concerned,  it  fully  identified  John  and  W.  J.  MpCuI- 
lock,  who  signed  the  bond,  as  one  and  the  same  individual.  Vidauri  v.  State, 
22  Tex.  App.  676,  3  S.  W.  Rep.  347. 

But  another  objection  urged  is  that  the  amendment  of  the  writ  was  made 
without  notice  to  the  principal  in  the  bond,  and  we  are  cited  by  appellant's  ^ 
counsel,  in  support  of  the  objection,  to  Collins  v.  State,  16  Tex.  App.  274.  * 
Tliat  was  a  c?ise  in  which  the  effort  was  made  to  amend  a  judgment  nisi  after 
the  expiration  of  the  term  at  which  it  was  rendered,  and  it  was  held  that,  in- 
asmuch as  the  principal  in  the  bond  was  directly  interested  in  the  judgment, 
he  was  a  necessary  pai*ty  in  proceedings  to  amend  it,  and  that  it  could  not  be 
properly  nor  legally  amended  without  due  notice  to  him.  Madison  v.  State, 
17  Tex.  App.  479.  This  is  a  different  case.  Here,  the  object  was  to  amend, 
not  the  judgment  nm,  but  the  scire  facias,— ^  writ  in  which  the  principal 
was  in  no  way,  and  the  sureties  alone  were,  interested.  This  objection  is 
without  merit,  because  the  sureties  were  in  court  and  contesting  the  proceed- 
ings for  themselves  alone  in  a  matter  in  which  the  principal  had  really  no  in- 
terest. 

Again,  a  most  serious  objection  to  the  judgment  final  as  rendered  in  this 
case  is  that  the  same  was  rendered  at  a  criminal,  and  not  at  a  civil,  term  of 
the  county  court,  and  that,  under  the  now  well-settled  rules  of  procedure. 
Judgments  final  on  forfeited  bail-bonds  cannot  be  rendered  at  the  criminal 
terms  of  the  county  court.  Hart  v.  State,  13  Tex.  App.  555;  Jones  v.  State, 
15  Tex.  App.  82;  Reddick  v.  StaU,  21  Tex.  App.  267.  This  is  the  ordinary 
general  rule,  but  to  it  the  county  court  of  Titus  county  appears  to  have 
been  made  an  exception  under  the  law  restoring  and  defining  its  jurisdic- 
tion. In  1881,  by  act  of  the  regular  session  of  the  seventeenth  legislature, 
(Gen.  Laws,  3,^  Titus  was  one  of  a  number  of  counties  which  were  divested 
of  jurisdiction  in  their  county  courts  for  the  trial  of  civil  and  criminal  causes. 
But  by  act  approved  April  13,  1883.  (Gen.  Laws  18th  Leg.  Reg.  Sess.  91,) 
the  criminal  jurisdiction  of  said  county  court  was  again  restored,  not  only  con- 
ferring exclusive  original  jurisdiction  of  most  misdemeanors,  bat  further 
specially  providing  as  follows :  **8ec.  2.  Said  county  court  shall  have  jurisdic- 
tion in  the  forfeiture  and  judgment  of  all  bonds  and  recognizances  taken 
in  criminal  cases  of  which  said  court  has  jurisdiction,"  etc.  "Sec.  3.  The 
district  court  of  said  county  of  Titus  shall  no  longer  have  jurisdiction  of  cases 
of  which  the  county  court  of  said  county,  by  the  provisions  of  this  act,  has 
original  or  appellate  jurisdiction.'*  We  think  it  clear  from  these  provisions 
that  the  legislature  intended  to  restore,  with  the  criminal  jurisdiction  con- 
ferred, full  authority  and  jurisdiction  to  dispose  finally  of  all  forfeitures  on 
bonds  and  recognizances  in  criminal  cases.  Such  being  the  law,  the  court  did 
not  err  in  forfeiting  and  rendering  judgment  final  in  this  case. 

We  find  no  error  in  this  record  for  wiiich  a  reversal  should  be  had,  and  the 
judgment  is  therefore  affirmed. 


Masbengale  d.  State. 

{Court  of  Appeals  of  Texas,     November  9,  1887.) 

HoMiciDB — Insanity  as  a  Defense— Evidence  to  Show. 

Defendant  on  trial  nnder  an  indictment  for  murder  v)leaded  insanity.  He  lived 
on  the  premiseH  of  deceased,  and  was  employed  by  him  aa  a  laborer,  and  while  sow* 
ing  cotton  need^  deceased  told  hlni  he  was  making  too  many  skips.  In  lialf  an 
hour  he  left  his  work,  went  to  his  house,  came  back  with  a  pistol,  muttering  and 
swearing,  and  shot  the  deceased.  For  months  nrior  to  the  homicide,  the  neighbors 
bad  noticed  a  mental  change  in  defendant,  ana  it  was  rumored  that  he  was  gohig 
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crazy.  The  deceased  had  stated  he  thought  him  crazy,  and  so  said  when  he  saw 
him  with  the  pistol  before  the  Icilling.  Defendant,  after  the  homicide,  remained 
in  the  vicinity  from  10  a.  m.  during  the  day,  and  at  night  went  to  his  house  and 
went  to  bed.  JJe/d,  that  tcom  the  fact  of  want  of  motive,  no  former  threats,  no  ex- 
press malice,  and  all  the  circumstances,  the  defense  of  insanity  was  sustained,  and 
the  defendant  should  have  been  acquitted. 

2.  SAMIfr— INSTRUCTIOK— BUBDEW  OF  PrOOF. 

On  the  trial  of  an  indictment  for  murder,  the  defense  was  insanity.  The  court 
instructed  the  jury  that  every  man  was  supposed  to  be  sane  and  responsible  for  his 
acts  until  the  contrary  is  shown,  and  in  a  second  instruction,  that  the  burden  of 
proof  of  insanity  was  on  tlie  defendant.  Held,  that  the  law  was  properly  stated, 
and,  in  connection  with  other  portions  of  the  charge  in  relation  to  insanity,  did 
not  make  the  presumption  of  sanity,  and  burden  of  proof  of  insanity,  too  promi- 
nent* 

3.  Bame — Verdict. 

Code  Crim.  Proc.  Tex.  art.  722,  provides  that  where  the  defendant  is  acrjuitted 
upon  the  ground  of  insanity,  the  jury  shall  so  state  in  their  verdict.  In  a  trial 
where  the  defense  was  insanity,  the  court  did  not  instruct  the  jury  in  accordance 
with  this  article.  JJe/<2,  that  where,  by  the  fact  that  the  defendant  was  found  to 
be  sane,  it  did  not  appear  that  the  rights  of  defendant  were  probably  injured  by  the 
omission,  it  should  not  be  regarded  as  material. 

Appeal  from  district  court,  Bobertson  county;  W.  £.  Collard,  Judge. 
The  entire  case  is  disclosed  in  the  opinion. 

John  B,  CraxjEford,  for  appellant.  Asatn  Atty.  Gen,  Davidson,  for  the 
State. 

WiLLsoN,  J.  On  the  twenty-sixth  day  of  April,  1887,  the  defendant  shot 
and  wounded  John  Mitchell,  and  said  Mitchell  died  from  the  effects  of  said 
wound,  about  a  month  after  it  was  inflicted.  On  July  23,  1887.  defendant 
was  tried  for  said  homicide,  and  was  convicted  of  murder  in  the  first  degree, 
and  the  death  penally  was  assessed  against  him.  Defendant  moved  the  court 
to  grant  him  a  new  trial,  which  motion  having  been  refused,  he  has  prose- 
cuted an  appeal  to  this  court.  On  the  trial  of  the  cause,  counsel  for  the  de- 
fendant (said  counsel  having  been  appointed  by  the  court,  the  defendant  hav- 
ing employed  none  to  represent  him)  interposed  in  his  behalf  the  defense  of 
insanity — insanity  existing  at  the  time  of  the  commission  of  the  homicide. 
Upon  this  issue  evidence  was  adduced  both  by  the  state  and  in  behalf  of  the 
defendant,  and  the  court  in  its  charge  to  the  jury  explained  the  law  relating 
to  such  issue,  fairly,  fully,  and  correctly.  No  exceptions  were  taken  to  the 
charge  at  the  time  of  the  trial,  but  in  this  court  counsel  for  defendant,  while 
conceding  that  in  the  main  the  charge  is  a  good  one,  makes  two  objections  to 
it :  (1)  Because  after  the  court,  in  one  paragraph  of  the  chaige,  had  instructed 
the  jury  that  every  man  is  supposed  to  be  sane  and  responsible  for  his  acts 
until  the  contrary  is  shown  to  the  satisfaction  of  the  jury,  again  instructed 
them,  in  a  subsequent  paragraph,  that  the  burden  of  proof  was  on  the  defend- 
ant to  establish  insanity;  ^2)  because  the  court  omitted  to  instruct  the  jury 
that,  if  they  should  acquit  tne  defendant  on  the  ground  of  insanity,  they  should 
so  state  in  their  verdict. 

With  respect  to  the  first  objection  to  the  charge,  we  do  not  think  it  is  a 
valid  one.  In  this  particular,  as  in  every  other,  the  court  expounds  the  law 
correctly,  and  when  considered  in  connection  with  the  other  portions  of  the 
charge  upon  the  issue  of  insanity,  it  cannot  be  reasonably  concluded  that  the 
legal  presumption  of  sanity,  and  the  burden  of  proving  insanity,  correctly  ex- 
plained to  the  jury,  could  have  influenced  the  jury  prejudicially  to  the  defend- 
ant. It  is  not  contended,  and  could  not  be  successfully,  that  these  paragraphs 
of  the  charge  do  not  state  the  law  correctly.  Wilison,  Ann.  Crim.  Codes,  §  85. 
The  objection  is  that  said  paragraphs  make  the  presumption  of  sanity,  and 

'As  to  the  burden  of  proof  where  insanity  is  set  up  as  a  defense  to  a  criminal  prose- 
cution, see  note  to  State  v.  Mowry,  (Kan.)  15  Pac.  Rep.  2S2. 
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the  burden  of  proving  insanity,  too  prominent.  We  do  not  think  the  objection 
is  well  made.  With  respect  to  the  second  objection,  y/e  not  regard  it  as  a 
substantial  one,  while  it  is  provided  that  "  where  the  defendant  is  acquitted 
on  the  ground  of  insanity,  the  jury  shall  so  state  it  in  their  verdict."  Code 
Crim.  Proc.  art.  722.  We  thinlc  this  provision  is  directory  merely,  and  that, 
while  it  would  be  proper  and  right  for  the  court  to  instruct  the  jury  in  accord- 
ance therewith,  still,  a  failure  to  do  so,  when  it  does  not  appear  that  the  rights 
of  the  defendant  were  probably  injured  by  such  omission,  should  not  be  re- 
garded as  material  error. 

There  is  but  one  serious  question  presented  in  this  case,  and  that  is,  does 
the  evidence  sustain  the  conviction  upon  the  issue  of  the  defendant's  insan- 
ity? We  have  given  to  the  evidence  a  most  careful  and  thorough  considera- 
tion, and  we  are  clearly  of  the  opinion  that  the  defense  of  insanity  was  sus- 
tained, and  that  the  defendant  should  have  been  acquitted.  We  have  arrived 
at  this  conclusion  upon  the  following  facts  and  reason :  The  liomicide  can- 
not be  reasonably  accounted  for  upon  any  other  hypothesis  than  the  insanity 
of  the  defendant.  No  motive  whatever  for  the  act  is  disclosed  by  the  evi- 
dence. There  had  been  no  previous  difficulty  between  the  deceased  and  the 
defendant;  they  were  friendly,  and  liad  never  been  otherwise.  Defendant 
lived  upon  the  premises  of  the  deceased,  and  was  employed  as  a  farm  laborer 
by  the  deceased.  They  were  working  together  in  the  field,  planting  cotton, 
the  defendant  sowing  the  cotton  seed.  Deceased  remarked  to  defendant  that 
he  was  making  too  many  skips  in  sowing  the  seed.  Defendant  made  no  re- 
ply, but  continued  his  work  for  half  an  hour,  when  he  quit  his  work,  went 
to  his  house,  a  few  hundred  yards  distant,  armed  himself  with  a  pistol,  which 
he  carried  openly  in  his  hand,  returned  -to  the  field,  and  as  he  approached 
where  the  deceased  and  another  person  (the  brother  of  the  defendant)  were  at 
work,  he  was  muttering,  and,  as  the  witness  expresses  it,  *' rolling  out  the 
damns."  The  witness,  and  the  only  eye-witness  to  the  tragedy,  observing 
the  pistol  in  the  defendant's  hand,  and  hearing  his  mutterings,  called  the  at- 
tention of  the  deceased  to  the  defendant,  and  inquired  what  such  conduct 
meant,  and  the  deceased  replied:  "Green  [meaning  the  defendant]  must  be 
cnizy. "  Defendant  continuing  to  approach  deceased  in  the  pianner  described, 
the  deceased,  evidently  becoming  alarmed,  ran,  and  defendant  ran  after  him. 
When  deceased  had  run  about  100  yards  he  stopped,  turned  around,  and  threw 
up  his  hands,  when  defendant,  who  was  then  about  six  feet  distant,  fired  the 
pistol,  wounding  deceased  in  the  head.  Defendant  then  deliberately  walked 
away,  and  out  of  the  field. 

We  have  recited  the  facts,  substantially,  immediately  connected  with  the 
homicide,  and  as  detailed  by  the  brother  of  the  defendant,  the  only  person 
present  at  the  time  of  the  killing,  except  the  deceased  and  the  defendant. 
And  we  will  here  remark  that  this  witness,  although  the  brother  of  the  de- 
fendant, appears  to  have  stated,  fully  and  truthfully,  the  facts  of  this  deplor- 
able occurrence.  The  truth  of  his  narrative  has  not  been  questioned  in  any 
particular,  but  is  strongly  corroborated  by  the  other  evidence.  What  do  these 
facta  indicate  and  prove?  Do  they  show  express  malice?  Do  they  show  a 
sedate  and  deliberate  mind?  There  has  been  no  lying  in  wait;  no  antecedent 
menaces;  no  former  grudges;  no  concerted  schemes  to  do  bodily  injury  to  the 
deceased.  In  fact,  the  evidence  discloses  none  of  the  usual  indicia  of  malice, 
except  the  apparently  deliberate  manner  in  wliich  the  homicide  was  com- 
mitted. It  cannot  be  reasonably  concluded  that  malice  was  engendered  in 
the  mind  of  defendant  by  the  remark  made  to  him  by  the  deceased  about  the 
manner  in  which  he  was  sowing  the  cotton  seed.  Certainly  no  sane  pei-son 
would  have  taken  offense  at  such  a  remark.  If  this  remark  influenced  the 
defendant,  after  half  an  hour's  brooding  over  it,  to  quit  his  work,  walk  several 
hundred  yards  and  back,  and  in  a  strange,  wild,  unreasoning  manner  take 
the  life  of  his  friend  and  employer  with  whom  he  had  lived  and  labored  for 
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months  previous,  and  in  whose  employment  he  was  then  earning  a  livelihood, 
it  is,  to  our  minds,  cogent  evidence  that  his  mind  was  diseased, — his  reason 
dethroned.  It  indicates  insanity,  not  malice, — not  a  sedate  and  deliberate 
mind,  but  a  mind  wrecked,  shattered,  devoid  of  reason,  beclouded  by  de- 
lusions, and  the  slave  of  wild,  uncontrollable  impulses.  If  the  facts  we  have 
recited  were  the  only  facts  before  us,  our  consciences  would  force  as  to  con- 
clude that  the  act  was  the  offspring  of  an  insane  mind,  and  could  not  have 
resulted  from  a  sedate  and  deliberate  mind.  But  the  defense  of  insanity  does 
not  rest  alone  upon  the  evidence  we  have  stated.  For  six  or  seven  months 
prior  to  the  homicide  it  was  the  general  remark  and  rumor  in  the  neighbor- 
hood in  which  the  defendant  lived,  among  those  who  associated  with  him, 
and  observed  him  closely,  that  his  mental  condition  had  undergone  a  marked 
change.  He  had  become  taciturn,  morose,  unsocial,  absent-minded,  listless* 
apparently  deeply  absorbed  in  thought,  avoiding  company,  and  seeking  soli- 
tude. In  short,  it  was  rumored  in  the  neighborhood  that  he  was  "going 
crazy. '*  And  the  evidence  shows  that  the  deceased  was  not  only  aware  of 
this  rumor,  but  he  believed  the  truth  of  it,  for,  a  short  time  before  the  homi- 
cide, he  stated  to  a  friend  that  the  defendant  was  "going  crazy,''  and  to 
establish  his  assertion,  he  ordered  the  defendant  to  bring  him  a  rail.  Defend- 
ant stood  with  his  head  down,  and  paid  no  attention  to  the  order.  After  a 
while  deceased  said  to  him,  "Green,  I  told  you  to  bring  me  a  rail."  Defend- 
ant said,  "Oh!  I  forgot,*'  and  went  and  brought  the  rail.  It  is  evident  also 
from  the  language  and  conduct  of  the  deceased  at  the  time  of  the  homicide 
that  he  believed  that  the  defendant  was  insane.  It  was  generally  understood 
in  the  neighborhood,  and  had  been  so  understood  for  six  or  seven  months 
prior  to  the  homicide,  that  the  defendant  was  mentally  changed ;  and  several 
instances  of  strange  and  unusual  conduct  on  his  part,  occurring  prior  to  the 
homicide,  and  indicating  mental  derangement,  are  related  by  witnesses.  His 
conduct,  immediately  after  the  homicide,  at  the  time  of  his  arrest,  and  dur- 
ing his  trial,  likewise  strongly  support  the  defense  of  insanity.  He  made  no 
effort  to  escape  after  he  committed  the  deed.  He  evinced  no  concern  what- 
ever about  what  he  had  done.  He  remained  openly  in  the  vicinity  of  the 
tragedy  from  10  o'clock  in  the  morning  until  night,  and  then  went  to  his 
house,  within  a  sAort  distance  of  where  his  victim  was,  and  went  to  bed.  No 
one  arrested  or  attempted  to  arrest  him  during  the  day,  although  it  was  known 
to  several  what  he  had  done,  and  that  he  was  in  the  immediate  vicinity.  We 
can  only  account  for  this  strange  unconcern  on  the  part  of  the  defendant, 
and  of  the  community,  upon  the  theory  of  defendant's  insanity,  and  the  be- 
lief on  the  part  of  the  community  that  he  was  insane.  If  he  had  been  sane, 
having  every  opportunity  to  escape,  he  certainly  would  have  yielded  to  the 
i  nstinct  of  self-preservation,  and  sought  safety  in  flight  or  concealment.  Had 
the  people  of  that  community  believed  him  to  be  sane,  it  is  indeed  strange  that 
they  did  not  immediately  arrest  him,  and  secure  his  safe-keeping,  to  answer 
for  his  crime.  Sane  men,  when  they  perpetrate  such  unprovoked  and  atro- 
cious deeds  as  the  defendant  had  perpetrated,  are  not  usually  permitted  to 
wander  at  will  in  the  vicinity  of  their  crime,  and  in  the  presence  of  the  society 
which  they  have  outraged. 

While  this  court  is  slow  to  disturb  the  verdict  of  a  jury  upon  the  ground 
that  it  is  not  warranted  by  the  evidence,  it  can  never  give  its  assent  to  a 
verdict  which  forfeits  the  life  of  a  human  being,  when  the  evidence  plainly 
shows,  or  even  preponderates  in  favor  of  the  theory  that  the  act  committed 
was  conceived  and  executed  by  an  insane,  irresponsible  mind.  It  would  be 
a  foul  blot  upon  the  records  of  justice  and  of  the  law  to  visit  the  extreme 
punishment  of  death  upon  one  who  has  already  been  visited  by  a  misfortune 
greater  than  death, — one  whose  reason  has  been  dethroned,  whose  mind  has 
been  wrecked,  whose  power  to  choose  between  right  and  wrong  has  been 
destroyed.   In  the  case  before  us,  we  think  the  insanity  of  the  defendant  was 


Digitized  by 


Google 


Tex.]  MILTON   V.  8TATB,  39 

dearly  established  by  the  evidence,  and  that  the  verdict  of  the  jary  is  con- 
trary to  the  evidence,  and  the  trial  judge  erred  in  not  setting  aside  the  verdict 
upon  the  motion  of  the  defendant's  counsel;  and  because  of  this  error,  the 
judgment  is  reversed  and  the  cause  remanded. 


Milton  v.  State. 

{Omtrt  of  Appeals  of  Texas.    Novenxber  12.  1887.) 

Rape— Attbmpt  to  Commit— Indictment. 

Fen.  Ck>de  Tex.  art.  535,  provides  that  "if  it  appears  on  the  trial  of  an  indictment 
for  rape  that  the  offense,  though  not  committed,  was  attempted,  by  tlie  use  of 
means  not  such  as  to  bring  the  offense  within  the  definition  of  an  assault  with  in- 
tent to  commit  rap«,  the  jury  may  find  the  defendant  guilty  of  an  attempt  to  com- 
mit rape."  JBeid,  that  an  attempt  to  commit  rape  is  an  offense  substantial  in  itself, 
and  distinct  from  rape,  or  assault  with  intent  to  commit  rape,  and  an  indictment 
for  an  attempt  to  commit  rape  will  be  sustained. 

Appeal  from  district  court,  Navarro  county;  Sam  R.  Fbost,  Judge. 

This  conviction  was  for  an  attempt  to  rape  AUie  J.  14<^l<^^yf^>  ^^^^  ^^^  Pen- 
alty assessed  was  a  term  of  four  years  In  the  penitentiary.  Th&case  of  Milton 
V.  State,  the  conviction  being  for  an  assault  with  intent  to  rape  Allie  J. 
Mclntyre,  reversed  by  this  court  at  its  last  Galveston  term,  will  be  found  re- 
ported in  4  S.  W.  Kep.  574.  This  prosecution  was  predicated  upon  the 
same  transaction,  and  the  conviction  is  based  upon  the  same  evidence. 

Readf  Chreer  cfr  Ghreer^  for  appellant.  Asst,  Atty,  Gen,  Davidson,  for  the 
State. 

HuBT,  J.  The  indictment  in  this  case  charges  an  assault  with  intent  to 
rape  in  the  first  count,  and  an  attempt  to  rape  in  the  second.  After  the 
evidence  was  in,  the  district  attorney  elected  to  prosecute  upon  the  second 
count  alone.  Appellant  had  moved  to  quash  this  count  upon  the  grounds — 
(1)  Because  there  is  no  such  offense  known  to  the  laws  of  this  state  as  "at- 
tempt to  rape;"  (2)  because  there  can  be  no  conviction  for  an  attempt  to  rape, 
except  on  a  trial  for  the  offense  of  rape;  (3)  because  it  is  not  a  different  mode 
of  alleging  the  same  offense,  that  it  alleges  a  breach  of  a  different  statute. 
Article  536,  Pen.  Code,  provides  that,  "if  it  appears  on  the  trial  of  an  indict- 
ment for  rape  that  the  offense,  though  not  committed,  was  attempted  by  the 
use  of  any  of  the  means  spoken  of  in  articles  529-531,  but  not  such  as  to 
bring  the  offense  within  the  definition  of  an  assault  with  intent  to  commit 
rape,  the  jury  may  find  the  defendant  guilty  of  an  attempt  to  commit  the  of- 
fense, and  affix  the  punishment  prescribed  in  article  513;''  that  is,  the  same 
as  for  an  assault  with  intent  to  commit  rape. 

It  is  conceded  by  appellant  that,  if  the  accused  were  on  trial  for  the  substan- 
tive offense, — rape, — and  the  evidence  failed  to  establish  rape,  or  an  assault  to 
rape,  be  might  be  legally  convicted  of  the  attempt.  If  this  be  so,  there  is  ev- 
idently a  distinct  offense  known  as  an  **attempt  to  commit  rape,"  with  ele- 
ments different  from  rape,  or  assault  with  intent  to  commit  rape.  There  be- 
ing such  an  offense,  the  grand  jury  are  not  required  to  indict  for  rape,  thus 
presenting  a  falsehood  in  order  to  charge  the  lesser  offense,  but  may,  and, 
when  there  is  no  rape  or  assault  to  rape,  should,  indict  for  the  attempt, — the 
offense  indicated  by  the  evidence.  That  this  offense  has  elements  which  do 
not  constitute  a  technical  assault,  is  clearly  demonstrated  in  a  number  of 
cases  decided  by  this  court.  Williams  y.  State,  1  Tex.  App.  90;  JBumeyy. 
BtaU,  21  Tex.  App.  565,  1  S.  AV.  Rep.  458;  Moore  v.  iitate,  20  Tex.  App. 
276;  Milton  v.  State,  23  Tex.  App.  204, 4  S.  W.  Rep.  574;  Taylor  v.  State, 
Id.  639,  6  S.  W.  Bep.  141.  If  the  accused  can  be  legally  convicted  of.  the  of- 
fense of  an  attempt  to  commit  n^,  under  an  indictment  for  the  substantive 
offense,  we  cannot  perceive  upon  what  ground  he  can  complain  of  the  con- 
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viction  for  the  attempt,  ander  an  indictment  which  distinctly  char^ps  the  acts 
constituting  the  crime  for  the  commission  of  which  he  is  souglit  to  b^  pun- 
ished. We  are  of  opinion  that  the  court  did  not  err  in  refusing  to  quash  the 
second  count  in  the  indictment;  in  other  words,  it  is  correct  and  legitimate 
practice,  when  the  facts  warrant  it,  to  indict  directly  for  the  attempt,  just  as 
in  a  case  for  an  assault  with  intent  to  rape,  there  being  no  evidence  tend- 
ing to  establish  rape. 

As  the  facts  in  this  record  are  the  same  as  presented  on  the  former  appeal, 
and  as  this  court  held  that  they  did  not  support  the  verdict,  and  the  judgment 
was  reversed,  counsel  for  appellant  insist  that  this  judgment  should,  for  the 
same  reason,  be  reversed.  Looking  to  the  record  on  the  first  appeal,  counsel's 
conclusion  by  no  means  follows.  The  first  trial  was  had  upon  an  indictment 
charging  an  assault  with  intent  to  commit  rape  by  means  of  force  alone.  We 
held  that  this  allegation  was  not  supported  by  the  proof,  and  that  the  evidence 
presented  a  case  in  which  the  means  used  was  fraud,  and  not  force.  When 
the  mandate  went  down,  the  district  attorney  procured  another  indictment, 
the  second  count  of  which — that  upon  which  appellant  was  convicted — alleges 
an  attempt  to  commit  rape  by  threats  and  fraud,  thus  covering  the  defect  in 
the  first  indictment,  and  making  it  conform  to  the  actual  facts  of  the  case. 
It  is  expressly  stated  in  the  opinion  of  Judge  Willson  that  the  evidence  then 
before  us  was  amply  sufficient  to  sustain  a  conviction  for  the  offense  of  an  at- 
tempt to  commit  rape  by  means  of  fraud.  Milton  v.  State,  sujyra.  We  think 
so  still;  and,  finding  no  error,  the  judgment  is  affirmed. 


Smith  v.  State. 
(Court  of  Appeals  of  Texas,     November  12,  1887.) 

1.  Gbtuinal  Peactiok—Tbial— Appointment  of  Speoial  Jodok— Rboobd  on  Appsau 

Rev.  St.  Tez.  arts.  1094-1100,  aud  Code  Criiu.  Proc.  arts.  670-572,  provide  for  the 
selection  or  appointment  of  a  specdal  jadge  in  certain  cases,  and  that,  before  enter- 
ing upon  his  office,  he  shall  take  the  oath  of  office  required  by  the  constitution, 
upon  bis  selection  by  the  parties,  or  appointment  by  the  governor,  as  the  case  may 
be,  and  the  fact  that  the  oath  was  administered,  shall  be  entered  upon  the  minates 
of  the  court  as  a  part  of  the  record,  and  the  record  on  appeal  must  show  the  rea- 
sons for  his  selection,  and  the  manner  in  which  he  became  special  judge.  The  only 
record  as  to  the  appointment  of  a  special  judge  was  that  he  was  selected  by  the 
state  and  the  defendant,  and  was  sworn  to  try  the  case  of  the  state  against  the  de- 
fendant. The  clerk  certified  this  to  be  found  in  his  minates,  but  it  was  entirely  de- 
tached from  any  other  proceedings  in  the  case.  HeUL  that  the  entry  was  too  un- 
certain to  show  even  a  substantial  compliance  with  the  law. 

2.  Larceny— I NDicTMBNT— Evidence— Vabiancb. 

Defendant  was  charged  in  an  indictment  with  the  larceny  of  **  a  beef."  The  tes- 
timony on  the  trial  showed  that  it  was  **  a  cow."  Heldy  that  the  word  **  beef"  em- 
braced "a  cow,"  and  there  was  no  variance. 

3.  Same — Issues— Instructions. 

Defendant,  being  indicted  for  the  larceny  of  a  beef,  alleged,  as  a  defense,  that  he 
had  bought  it.  Held  that,  as  it  was  an  issue  in  evidence,  it  was  the  province  of  the 
jury  to  pass  on  its  truth,  and  for  the  judge  to  submit  it  with  appropriate  instrao- 
tions. 

Appeal  from  county  court,  Walker  couuty;  J.  M.  Maxey,  Judge. 

This  conviction  was  for  the  larceny  of  a  beef,  and  the  penalty  assessed  was 
a  term  of  two  years  in  the  penitentiary. 

None  of  the  rulings  in  this  case,  except  the  last  one,  involves  any  of  theeT- 
idence.  With  respect  to  that,  it  is  sufficient  to  say  that,  in  the  face  of  a  strong 
prima  facie  case  against  him,  the  accused  produced  several  witnesses  who 
testified  that  he  purchased  the  animal  from  one  Bowen. 
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Abererombie  <f  Randolph,  for  appellant.    Asat,  Atty.  Oen.  DaDidson,  for 
the  State. 

White,  P.  J.  This  case  appears  to  have  been  tried  below  by  a  special  judge. 
It  is  well  settled  that  in  such  cases  the  record  upon  appeal  must  show  the  rea- 
sons for  the  selection  of,  and  the  manner  in  which  he  became,  special  judge. 
Brinkley  v.  Harkins,  48  Tex.  225;  McMurry  v.  StaU,  9  Tex.  App.  207; 
Snofc  V.  State,  11  Tex.  App.  99;  Peiry  v.  StaU,  14  Tex.  App.  166;  Wilson 
V.  State,  Id.  205;  HarrU  v.  State,  Id.  676.  Threemodes  are  provided  by  stat- 
ute for  the  selection  and  appoi  ntment  of  special  judges :  (1)  When  the  regular 
judge  fails  to  appear  at  the  appointed  time,  etc.,  for  holding  his  court,  in  which 
event  an  election  of  special  judge  for  the  term  shail  beheld,  in  accordance  with 
the  provisions  of  articles  1094-1100  of  the  Bevised  Statutes ;  (2)  when  the  reg- . 
alar  judge  is,  from  any  cause,  disqualified  to  try  a  case,  the  parties  thereto  may 
select  a  special  judge  to  try  the  case,  by  agreement,  (Code  Grim.  Proc.  art. 
570;)  (3)  when  the  parties  fail  to  agree,  the  district  judge  certifies  the  fact 
to  the  governor,  who  appoints  a  special  judge  to  try  the  case.  Code  Crim. 
Proc.  art.  571.  If  selected  in  either  of  these  three  modes,  he  must,  before  en- 
tering upon  his  duties  as  special  judge,  take  the  oath  of  ofilce  required  by  the 
constitution  of  the  state,  "and  his  selection  by  the  parties,  or  appointment  by 
the  governor,  as  the  case  may  be,  and  the  fact  that  the  oath  of  oiHce  was  ad- 
ministered to  him  shall  be  entered  upon  the  minutes  of  the  court  as  part  of 
the  record  in  the  cause, "  etc.  Code  Crim.  Proc.  art.  572.  In  the  case  before 
us,  the  only  entry  with  regard  to  the  special  judge,  is  as  follows:  "Tuesday, 
September  20,  1887,  Hon.  J.  M.  Maxey  was  selected  by  the  state  and  the  de- 
fendant, and  was  sworn  to  try  the  case  of  The  State  of  Texas  v.  Jordan  Smith, 
No.  2,668."  This  entry  the  clerk  certifies  is  to  be  found  in  his  minutes,  but 
is  entirely  detached  from  and  disconnected  with  any  of  the  other  proceedings 
in  the  case.  Whether  it  is  a  sufficient  compliance  with  the  statute,  is  the 
question  presented.  No  reason  for  the  appointment,  that  is,  that  the  dis- 
trict judge  was  disqualified,  is  stated;  no  agreement  in  writing  to  the  selec- 
tion of  the  special  judge  is  set  forth;  no  statement  that  he  took  the  oath  of 
office  required  by  the  constitution  is  made,  except  inferentially.  In  Thomp- 
ton's  Case,  9  Tex.  App.  649,  it  was  held  that  an  agreement  of  counsel  to  ap- 
pointa  special  judge  to  trya  cause  should  be  perpetuated  in  writing,  and  such 
writing  filed  among  the  papers,  and  made  a  part  of  the  record.  In  Early's 
Case,  9  Tex.  App.  484,  it  was  said:  '^In  the  absence  of  anything  appearing 
to  the  contrary,  we  will  presume  that  the  regular  judge  was  disqualified  from 
some  one  of  the  causes  of  disqualification  enumerated,  and  that,  on  that  ac- 
count, the  special  judge  was  selected  for  the  trial,  and  that  the  proper  oath 
was  administered  to  him  as  such  judge;"  but  in  that  case  the  record  affirm- 
atively stated  that  the  parties  in  open  court  agreed  upon  the  special  judge, 
and  further,  that  he  "was  duly  sworn,  according  to  law."  We  are  of  opinion 
that  the  entry  of  the  selection  of  the  special  judge  is  too  uncertain  in  terms 
to  show  even  a  substantial  compliance  with  the  law.  See  Willson,  Crim. 
Forms,  Nos.  644,  645. 

In  disposing  of  this  case  on  appeal,  we  are  requested  by  the  assistant  attor- 
ney general,  in  view  of  another  trial,  to  pass  upon  two  other  questions  plainly 
arising  upon  the  record.  The  first  is  as  to  whether  there  is  a  variance  be- 
tween the  allegations  in  the  indictment  and  the  proof  with  regard  to  the  de- 
scnption  of  the  animal  charged  to  have  been  stolen.  In  the  indictment  the 
animal  is  described  as  "a  beef, — an  animal  of  the  cattle  kind."  In  the  evi- 
dence the  animal  is  proved  to  have  been  a  cow.  The  question  is  whether  the 
word  "beef"  embraces  "a  cow. "  We  are  of  opinion  that  it  does,  and  that  there 
is  no  variance.  In  Duval  v.  State,  8  Tex.  App.  870,  it  was  held  that  "one 
beef  cattle"  is  a  sufficient  description  of  a  stolen  bovine  in  an  indictment  for 
theft.    Mr.  Webster  says  the  word  "beef"  includes  the  bull,  cow,  and  ox  in 
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their  full  grown  state;  and  this,  we  think,  is  the  commgn  acceptation  of  the 
term. 

Upon  the  other  matter,  the  charge  of  the  court  is  radically  deficient — ^the 
only  defense  relied  upon  was  a  pardiase  of  the  alleged  stolen  animal.  Thia 
may,  in  the  estimation  of  the  learned  trial  judge,  have  been  a  pure  and  man- 
ifest fabrication;  nevertheless,  as  it  was  the  issue  made  by  the  evidence,  and 
a  question  the  truth  of  which  it  was  the  province  of  the  jury  alone  to  pass 
upon,  it  was  his  duty  to  submit  it  to  them  under  appropriate  instructions  in 
the  charge.  White  v.  State^  18  Tex.  App.  67;  Irvine  v.  State,  20  Tex.  App. 
13;  Wimherly  v.  BtaU,  22  Tex.  App.  506,  3  S.  W.  Bep.  717;  Bond  v.  8taU, 
23  Tex.  App.  180,  4  S.  W.  Bep.  580;  ShuUr  v.  StaU.  23  Tex.  App.  182,  4 
8.  W.  liep.  581. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Carroll  t?.  State. 
{Court  of  Appeals  of  Texat.    November  16,  1887.) 

1.  Homicide— Tbiai/—Vbbdict. 

On  the  trial  of  an  indictment  for  mnrder  the  verdict  of  the  jury  read  :  "  We,  the 
jnry,  find  the  defendant  guilty  as  charged  in  the  indictment  of  murder  in  the  first 
degree,  and  assess  his  punishment,  life-time  in  the  penitentiary.*'    JS^d  sufficient. 

2.  8amb— Appeal— Original  Papebs  Attached  to  Tbansoript. 

On  an  appeal  from  the  judgment  in  a  trial  of  an  indictment  for  niarder,  attached 
to  a  transcript  was  what  purported  to  be  the  original  indictment,  and  indorsed  on 
it,  in  pencil,  what  purported  to  be  a  verdict,  but  the  paper  was  in  no  manner  iden- 
tified,  nor  certified  to  by  the  clerk.  Hdd^  that  it  could  not  be  considered  as  a  part 
of  the  record. 

Appeal  from  district  court,  Caldwell  county;  Teichmueller,  Judge. 

This  conviction  was  in  the  first  degree  for  the  murder  of  M.  Cloran,  and  the 
verdict  in  this  case  reads  as  follows :  **  We,  the  jury,  find  the  defendant  guilty, 
as  charged  in  the  indictment,  of  murder  in  the  first  degree,  and  assess  his 
punishment,  lifcrtime  in  penitentiary," 

No  appearance  for  appellant.    Asst  Atty,  Gen.  Davidson,  for  the  State. 

WiLLsoN,  J.  It  seems  to  be  sought  on  this  appeal  to  present  the  question 
of  the  sufiiciency  of  the  verdict  to  support  the  judgment  of  con  victlon.  As  en- 
tered of  record,  and  as  it  appears  in  the  transcript,  the  verdict  is  in  proper 
form,  and  in  all  respects  sufficient. 

We  find  attached  to  the  transcript  what  purports  to  be  the  original  indict- 
ment in  the  case,  upon  which  is  indorsed,  in  pencil  writing,  what  purports  to 
be  a  verdict,  and,  if  authorized  to  do  so,  we  might  presume  that  said  paper  is 
the  original  indictment  and  verdict  in  this  cause,  ordered  by  the  trial  court  to 
be  sent  to  this  court.  But  said  paper  is  not  certified  to  by  the  clerk  of  the 
trial  court;  is  in  no  manner  identified  as  the  original  indictment  and  verdict 
herein.  We  are  not  anthorized  to  consider  said  paper  as  a  part  of  the  record 
before  us,  it  being  in  no  way  authenticated.  When  original  papers  are  or- 
dered to  be  sent  up  with  the  transcript,  they  should  be  forwarded  with  the 
transcript,  and  their  identity  verified  by  proper  certificate  of  the  derk,  and 
separately  from  the  transcript.    State  v.  Morris,  43  Tex.  372. 

There  is  no  statement  of  facts  or  bill  of  exception  in  the  record.  We  find 
the  indictment  and  charge  of  the  court  to  be  free  from  defect,  and  there  is  no 
error  apparent  of  record.    The  judgment  is  affirmed. 


Taylob  t>.  State. 
{Ooiai  of  AppecUt  of  Texas.    November  12,  1887.) 

RaPB — AOORAVATED  ASSAULT^— CONSKNT— INSTRUCTIONS. 

On  an  indictment  charging  tbe  defendant  with  the  rape  of  a  female  alleged  in 
one  count  to  have  been  under  10  years,  and  in  the  other  connt  above  that  age,  the 
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evidence  as  to  herage  was  conflicting,  and  a  preponderanceof  evidence  showed  con- 
sent and  non-penetration.  The  court  instructed  tlie  jury  that  if  they  believed  from 
the  evidence  tliat  there  was  no  such  penetration,  but  that  defendant  made  an  as- 
sault upon  the  prosecuting  witness,  not  to  commit  rape  upon  her,  but  with  intent 
to  have  sexual  intercourse  with  her,  with  her  consent,  then  they  should  find  de- 
fendant guilty  of  an  aggravated  assault.  Hdd  error,  in  that  the  charge  only  pre- 
sented the  question  as  to  whether  accused  intended  to  have  sexual  intercourse  with 
the  female's  consent,  and  not  that  they  should  acquit,  when  the  jury  found  that 
she  was  over  10  years  of  age  and  consented. 
2.  Same. 

Defendant  was  indicted  for  rape,  and  convicted  of  an  aggravated  assault.  On  the 
trial  the  evidence  negatived  intercourse  as  charged.  The  court  instructed  the  Jury 
that,  if  defendant  had  carnal  knowledge  of  the  prosecuting  witness,  they  should  ac- 
quit if  they  found  it  to  have  been  with  her  consent,  unless  they  believed  the  feiuale 
to  have  been  under  the.  age  of  10  years,  in  which  event  consent  would  make  no  dif- 
ference; bnt  failed  to  instruct  the  jury  to  the  effect  that  the  accused  should  be  ac- 
quitted of  assault  to  rape,  or  of  aggravated  assault,  if  the  female  was  over  10  years 
of  age  and  consented.  Hdi  error,  the  only  hypothesis  upon  which  the  court 
charged  having  been  eliminated  by  the  proof. 

Appeal  from  district  court,  Kaufman  county;  Anson  Bainbt»  Judge. 

Defendant,  Stephen  Taylor,  was  indicted  for  rape  committed  upon  the  per* 
son  of  one  Hattie  Gray,  in  November,  1886,  and  was  convicted  for  an  aggra- 
vated assault,  and  fined  $500.  Prosecutrix  at  the  trial  testified,  in  substance, 
that  the  accused,  a  full-grown  man,  met  her  in  a  potato  patch,  and  asked  her 
to  yield  her  person  to  his  carnal  passion ;  that  she  refused,  whereupon  he 
tlirew  her  down,  and  ravished  her;  that  she  resisted  and  screamed,  but  to  no 
avail.  She  admitted  that  she  saw  one  Williams,  who  detected  defendant  in 
the  act,  and  claimed  that  she  was  screaming  at  the  time  Williams  appeared. 
She  suffered  no  pain  or  other  ill  effects  from  the  treatment.  Williams  testi- 
fied that  he  detected  defendant  and  prosecutrix  in  flagrante  delicto  in  the  po- 
tato patch,  and  watched  them  for  20  minutes,  when  the  parties,  observing 
him,  got  up,  and  the  girl  walked  off,  evidently  suffering  no  pain.  During 
the  time  he  was  present  Hattie  did  not  scream,  but  said:  ''Quit;  don't  do 
that."  Hattie*s  mother  testified  that  she  heard  of  the  outrage  through  other 
parties,  and  not  through  Hattie.  If  Hattie  ever  suffered  pain  or  other  ill  ef- 
fects from  her  treatment,  the  witness  never  discovered  it.  None  of  her  gar- 
ments showed  indications  of  hemorrhage.  The  several  medical  witnesses  con- 
curred in  the  statement  that  the  defendant  could  not  have  raped  the  girl,  as 
detailed  by  her,  and  penetrated  her  privates  witliout  producing  extreme  lacer- 
ation of  the  parts,  copious  hemorrhage,  and  soreness  severe  enough  to  confine 
the  girl  to  the  house  for  many  days.  Hattie's  mother  testified  that  she  was 
under  10  years  old,  but  could  not  state  the  year  of  her  birth.  Another  wit- 
ness testified  that  Hattie  was  two  or  three  years  old  in  1878,  when  living  on 
his  place;  and  several  witnesses,  speaking  only  from  the  girl's  appearance, 
pronounced  her,  in  their  opinion,  to  be  10  or  12  years  old. 

Woods  <§  Cunningham^  for  appellant.  Aast.  Atty.  Qen,  Damdaon,  for  the 
State. 

Hurt,  J.  Under  an  indictment  for  rape,  the  appellant  was  convicted  of 
an  aggravated  assault  and  battery.  The  indictment  contained  two  counts,  the 
one  alleging  the  female  to  have  been  under  the  age  of  10  years,  the  other  that 
she  was  over  that  age.  There  was  serious  conflict  in  the  testimony  as  to  whether 
the  female  was  under  or  over  the  age  of  10  years  at  the  time  of  the  alleged 
rape.  If  under  10,  we  cannot  comprehend,  under  the  facts,  how  such  a  ver- 
dict was  returned.  How  it  was  possible  to  reduce  the  offense  below  an  as- 
sault to  rape,  we  never  expect  to  understand.  On  the  other  hand,  if  the  girl 
was  over  10  years  of  age,  the  facts  strongly  showing  that  she  yielded  her  con- 
sent, appellant  was  guilty  of  no  offense.  The  learned  judge  charged  the  jury, 
upon  the  subject  of  aggravated  assault,  as  follows:  "But  if  you  believe  from 
the  evidence  that  there  was  not  such  penetration,  but  that  defendant  made 
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an  assaull  upon  the  person  of  Hattie  Gray,  not  with  intent  to  commit  rape 
upon  her,  bat  with  intent  to  have  sexual  intercourse  with  her,  with  her  con- 
sent, then  you  will  find  defendant  guilfcy  of  an  aggravated  assault,"  etc. 
This  charge  is  abstractly  correct;  but,  when  considered  with  reference  to 
the  facts,  it  was  calculated  to  mislead  the  jury.  If  the  girl  was  over  10  years  of 
age,  and  consented,  there  was  no  assault  of  any  kind.  If  she  did  not  consent, 
and  defendant  did  not  intend  to  rape  her,  but  intended  to  have  carnal  inter- 
course with  her,  then  there  was  an  aggravated  assault.  This  last  view  of  the 
case  was  presented  by  the  above  charge;  bufc  the  first  phase  was  not,  in  any 
part  of  the  charge.  It  it  shown  by  a  large  preponderance  of  the  testimony 
that  the  girl  consented;  and,  if  over  10  years,  defendant  should  not  have  been 
convicted  of  any  grade  of  offense,  and  the  jury  should  have  been  instructed 
that  if  they  believed  the  girl  was  over  10,  and  consented  to  what  was  done  by 
defendant,  they  should  acquit. 

It  is  true  that  the  learned  judge  gave  this  charge,  which  follows  the  above: 
"If  you  believe  from  the  evidence  that  the  defendant  did,  as  charged,  have 
carnal  knowledge  of  the  said  Hattie  Gray,  but  have  a  reasonable  doubt 
whether  such  carnal  knowledge  was  obtained  with  her  consent^  the  defend- 
ant should  be  acquitted,  unless  you  believe,  beyond  a  reasonable  doubt,  that 
Hattie  Gray  was  under  the  age  of  10  years,  in  which  event  consent  makes  no 
difference."  Ju  this  charge  the  jury  can  acquit  if  they  believe  defendant  had 
carnal  knowledge  by  consent  of  the  girl,  provided  she  was  not  under  10  years 
of  age.  The  proof  clearly  negatived  carnal  knowledge;  hence  the  hypothesis 
upon  which  acquittal  could  rest  is  eleminated.  Again,  there  is  no  allusion 
whatever  to  an  assault.  The  jury  are  in  no  part  of  the  charge  told  that  de- 
fendant should  be  acquitted  of  assault  to  rape,  or  aggravated  assault,  if  the 
girl  was  not  under  10  years  of  age,  and  consented  to  the  acts  of  the  defend- 
ant. The  proof  in  the  record  cogently  tends  to  establish  these  facts,  and  it 
was  of  the  first  importance  to  the  defendant  to  have  the  proposition  submit- 
ted to  the  jury.  We  are  of  opinion  that  if  the  jury  had  been  thus  instructed, 
under  the  facts  of  this  case,  a  different  verdict  would  have  been  returned. 
For  the  omission  in  the  charge,  the  judgment  is  reversed,  and  the  cause  is  re- 
nurnded. 

McClure,  Ex*x,  v.  McClube  and  others. 
ifhipreme  OouH  of  Tennttiee.    December  10, 1»87.) 

1.  Will— TJkdue  iNFLUEiroE^BioAMOOB  Marbiaob— iNSTBucnoir. 

In  an  action  of  devisavii  vei  fxm,  where  the  principal  beneficiary  was  executrix  and 
widow  of  tbe  testator,  the  contestants,  seeking  to  avoid  the  will  on  the  ground  of 
undue  influence,  offered  evidence  that  she  lived  with  the  testator  a  number  of  years 
as  his  mistress,  and  that  a  marriage  which  was  subsequently  contracted  between 
them  was  unlawful  and  bigamous,  heldj  that  a  prayer  for  instruction  '*that  if,  at 
the  time  of  the  marriage  between  testator  and  executrix,  the  aaid  executrix  was 
lawfully  married  to  another,  and  the  bonds  of  matrimony  between  them  were  etill 
subsisting,  her  marriage  to  testator  was  a  nullity,"  should  have  been  granted. 

2.  Same — Revocation  and  Repdblication— DBarauorioN  of  Later  Will. 

The  mere  fact  that  the  first  will  of  testator  was  found  among  his  valuable  papers 
should  not  prevent  the  court  from  charging  tbe  jury  "  that  the  destruction  ofa  sub- 
sequent will,  with  the  intention  of  writing  another,  or  third  wiil,  does  not  ipso 
facto  revive  the  first  will."  * 

Appeal  from  circuit  court;  Frank  T.  Beid,  Judge. 
Whitman  t&  Gamble  and  W.  G,  Brien  <&  Son,  for  appellee.    Bast  dk  Fogg^ 
Wright  &  Bullock,  John  D,  Brien,  and  W,  K.  McAlister,  for  appellants. 

^The  mere  revocation  of  a  second  will,  containing  a  clause  expressly  revoking  former 
wills,  is  not  sufficient  to  revive  the  first  will.  Scott  v.  Fink,  (Mich.)  7  N.  W.  Rep.  799; 
Minor  v.  Guthrie,  (Ky.)  4  S.  W.  Rep.  179.  Proof  that  a  testator,  in  canceling  his  last 
will,  intended  to  revive  a  former  one  which  he  left  uncanceled,  may  come  from  a  single 
witness.    Williams  v.  Williams,  (Mass.)  8  N.  £.  Rep.  424. 
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LiTRTON,  J.  This  is  an  action  of  deviaavit  vel  non.  The  will  in  contest  is 
that  of  James  A.  McClure,  deceased.  Probate  is  resisted  upon  two  grounds, — 
undue  influence  and  revocation  by  execution  of  a  later  will.  There  was  Yei^ 
diet  and  judgment  in  favor  of  the  executrix.  The  contestants  have  assigned 
a  number  of  errors  as  ground  for  a  new  trial.  Of  these  we  shall  only  consider 
such  as  we  now  deem  material  to  be  passed  upon.  The  prlnci^Hil  beneficiary 
is  the  executrix,  Mrs.  McClure,  and  the  contestants  seek  to  avoid  the  will  upon 
the  ground  that  she  unduly  influenced  the  testator  to  make  a  wiU  in  her  favor. 
There  was  proof  tending  to  show  that  she  lived  with  the  testator  a  number  of 
years  as  his  mistress,  and  that  a  marriage,  which  was  contracted  between 
herself  and  the  testator  several  years  after  this  Illegal  relation  had  begun, 
was  in  fact  an  unlawful  and  bigamous  contract.  The  contestants  requested 
the  court  to  charge,  concerning  this  illegal  marriage,  **that  if,  at  the  time  of 
the  marriage  between  James  A.  McClure  and  Blanche  Anderson,  November  7, 
1872,  the  said  Blanche  Anderson  was  lawfully  married  to  Jas.  W.  Felts,  and 
the  bonds  of  matrimony  between  them  were  still  subsisting,  her  marriage  to 
McClure  was  a  nullity."  This  was  refused,  the  circuit  judge  indorsing  upon 
the  request,  ''This  is  true  in  fact,  but  1  see  no  occasion  to  charge  it."  Was 
this  error? 

The  question  as  to  what  is  undue  influence  sufficient  to  avoid  a  will  Is  al- 
ways one  difficult  to  define.  Obviously,  each  case  must  largely  depend  upon 
its  own  circumstances.  In  most  cases  it  arises  where  the  testator,  by  reason 
of  health,  habits,  age,  or  situation,  is  peculiarly  susceptible  to  improper  in« 
fluenoes.  The  question,  when  reduced  to  its  last  analysis,  is  but  an  inquiry 
as  to  whether  the  will  is  the  will  of  the  testator,  or  the  will  of  another;  was 
his  free  agency  controlled  to  such  an  extent  by  the  stronger  will  of  another 
that  he  has,  by  reason  of  such  domination,  made  a  will  such  as  he  would  not 
have  made  otherwise?  Whatever  influence  was  adequate  to  overcome  the 
free  agency  of  the  testator  is  uudue  influence.  The  facts  as  to  whether  the 
influence  operating  upon  the  mind  of  a  testator  was  adequate  to  overcome  the 
free  agency  of  the  testator  must  depend  much  upon  the  strength  of  mind  and 
will  power  of  such  tsstator,  and  the  attitude  toward  the  tei^tator  occupied  by 
the  person  supposed  to  have  exercised  such  undue  influence.  For  instance, 
the  relation  of  physician,  attorney,  nurse,  or  clergyman,  affords  such  oppor- 
tunities as  to  justify  much  stronger  suspicions  than  might  be  inferred  from 
other  relations;  so  the  naturalness  or  unreasonableness  of  testamenttiry 
provisions  serve  to  throw  l,ight  upon  the  inquiry,  and  is  a  proper  subject  for 
consideration.  Bequests  favorable  to  a  wife,  and  even  unduly  so,  might 
furnish  no  basis  for  suspicion  of  improper  influence,  when  the  same  prefer- 
ence in  favor  of  a  mistress  might  be  regarded  as  a  strong  circumstance.  Said 
an  eminent  judge:  **If  a  wife,  by  her  virtues,  has  gained  such  an  ascend- 
ancy over  her  husband,  so  riveted  his  affections,  that  her  good  pleasure  is  a 
law  to  him,  such  an  influence  can  never  be  a  reason  for  imptsaching  a  will 
made  in  iier  favor,  even  to  the  exclusion  of  the  residue  of  his  family;  nor 
would  it  be  safe  to  set  aside  a  will  on  the  ground  of  influence,  importunity, 
or  undue  advantage  taken  of  the  testator  by  his  wife,  though  it  should  be 
proved  she  possessed  a  powerful  influence  over  his  mind  and  conduct  in  the 
general  concerns  of  life,  unless  there  should  also  be  proof  that  such  influence 
was  especially  exerted  to  procure  a  will  of  such  kind  as  to  be  peculiarly  ac- 
ceptable to  her,  and  to  the  prejudice  and  disappointment  of  others."  Small 
v.  Small,  4  Greenl.  220. 

Clearly  it  is  an  important  fact  for  the  consideration  of  the  j^ry  as  to  what 
was  the  stand-point  from  which  it  is  alleged  the  undue  influence  was  exer- 
cised. The  just  and  honorable  influence  of  the  pure  and  lawful  relations  of 
a  wife  cannot  be  put*upon  the  same  plane  as  the  influence  of  a  mistress.  The 
influence  of  the  virtues  and  affections  of  a  wife  may  powerfully  operate  to 
move  the  mind  of  her  husband  to  a  testamentary  disposition  very  favorable 
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to  her,  and  such  inflaenees  are  to  be  distinguished  from  the  charms  and  mere- 
tricious arts  of  H  lewd  woman.  The  influence  of  a  lawful  relation  may  result 
in  testamentary  dispositions  which  ought  not  to  be  set  aside*  when,  if  they 
resulted  from  the  influence  of  an  unlawful  and  immoral  relation*  they  would 
produce  deep  suspicion ;  especially  would  the  fact  of  an  immoral  relation  be  im- 
portant where  the  bequest  in  favor  of  the  object  of  unlawful  lust  was  extrav- 
agant and  unreasonable*  and  disappointing  to  the  just  expectations  of  relations 
more  entitled  to  the  bounty  of  the  testator.  It  cannot  be  said,  however,  that 
any  presumption  of  undue  influence,  as  matter  of  law,  would  arise  from  tlie 
mere  fact  that  the  will  was  favorable  to  one  occuping  an  illegal  relation  to 
the  testator,  but  the  fact  should  be  submitted  to  the  jury  as  a  circumstance 
to  be  considered  by  them  along  with  the  other  facts  of  the  case,  and  as  shed- 
ding light  upon  the  other  evidence.  In  this  view  we  are  of  opinion  that  it 
was  error  to  refuse  the  charge  requested,  to  the  end  that  the  jury  might  give 
such  weight  to  the  true  relation  of  the  parties  in  ascertaining  the  kind, 
degree,  and  extent  of  the  influence  operating  upon  the  mind  of  the  testator. 
If  it  should  appear,  however,  that  the  marriage  was  contracted  innocently, 
and  in  the  honest  belief  that  the  previous  marriage  relation  had  been  lawf uUj 
dissolved,  then,  of  course,  the  marriage,  though  illegal,  would  not  be  immoral, 
and  the  effect  of  the  mere  illegality  of  the  relation  would  be  obviated.  How 
the  fact  was  as  to  the  ignorance  of  the  parties  as  to  the  existence  of  the  pre- 
vious marriage,  we  do  not,  of  course,  undertake  to  say.  The  principles  con- 
cerning the  distinction  between  the  influence  of  a  lawful  and  unlawful  rela- 
tion are  well  supported  in  two  able  opinions  to  which  we  have  been  referred. 
Dean  v.  Nagley,  41  Pa.  St.  312;  Kissinger  v.  Thompson^  J 2  Serg.  &  R.  44. 
One  other  question  ought,  perhaps,  to  be  considered.  There  was  proof  of 
the  execution  of  a  later  will,  expressly  revoking  all  former  wills.  The  jury 
were  properly  charged  that,  if  a  later  wiU'  had  been  duly  executed,  revoking 
all  other  wills,  or  containing  provision^  entirely  inconsistent  with  those  in 
this  will,  the  effect  would  be  to  revoke  this  will.  There  was  also  proof  tend- 
ing to  show  the  destruction  of  this  later  ^ill  by  the  testator,  and  proof  that 
this  will  was  found  after  the  death  of  the  testator  among  his  valuable  papers. 
Upon  the  questions  of  the  republication  of  this  will  by  the  destruction  of  the 
later  wDl  the  jury  were  charged  that,  "if  this  will  was  found  after  the  testa- 
tor's death,  among  his  papers,  and  it  is  shown  that  he  destroyed  a  will  made 
subsequent  to  it,  the  legal  presumption  is  that  he  destroyed  it  with  the  inten- 
tion that  this  will  should  have  force  and  effect  as  his  last  will.*'  There  was, 
however,  evidence  tending  to  show  that  the  purpose  of  the  testator,  in  destroy- 
ing the  later  will,  was  to  make  a  third  will,  and  to  meet  this  state  of  the  case 
tlie  appellants  asked  the  court  to  charge  "that  the  destruction  of  a  subsequent 
will,  with  the  intention  of  writing  another,  or  third  will,  does  not  ipso  facto 
revive  the  first  will."  This  was  refused.  Now  it  is  very  clear  that  the  de- 
struction of  a  later  will,  with  the  intent  and  purpose  of  substitutihg  it  with 
a  third  will,  would  not  have  the  effect  of  republishing  the  first  or  oldest  will. 
It  was  error  not  to  have  charged  this  request,  in  view  of  the  charge  given  as 
to  the  effect  of  the  destruction  of  the  later  will:  Indeed,  the  better  opinion 
is  that,  where  a  later  will  of  two  inconsistent  wills  is  destroyed  or  otherwise 
revoked  by  the  testator,  the  effect  of  the  destruction  of  the  later  will  must  de- 
pend upon  the  facts  and  circumstances  of  each  particular  case,  to  be  judged 
of  by  the  jury  under  proper  instructions  in  regard  to,  and  applicable  to,  the 
special  circumstances.  2  Greenl.  Ev.  §  683;  1  Kedf.  Wills,  375.  But  when 
the  older  will  «8  in  existence,  and  is  carefully  preserved  by  the  testator  after  the 
destruction  of  the  later,  and  no  other  facts  appear,  there  can  be  but  little  ques- 
tion that  it  was  the  intention  of  the  testator  to  republish  the  former  will.  I 
Redf.  Wills,  374.  The  fact,  however,  if  the  jury  should  decree  it  established, 
that  the  purpose  of  the  testator  in  destroying  the  later  will  was  to  write  an- 
other, was  an  important  fact,  and  suflicient,  without  other  evidence  of  the  in- 
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tent  of  the  testator  to  republish  his  first  will,  to  overcome  the  presumption 
arising  from  the  mere  fact  that  this  will  was  found  after  testator^s  death, 
among  his  papers,  as  charged  by  the  court.    It  was  ei  ror,  therefore,  to  have 
refused  the  request  above  set  out. 
The  case  will  be  reverse<l,  and  a  new  trial  granted. 


GfODFREY  and  another  v.  Templeton,  Adm*r,  etc. 
{Supreme  Court  of  Tennessee.    November  4,  1887.) 

1.  PaBTHBBSHIP— RiOHTB  OF  PaBTNBBS— SALARIEa>-SUBVIVING  PABTNBBS. 

A  member  of  a  partnership  died,  and  the  business  was  continued  as  aathorized 
by  the  will  of  deceased,  with  the  knowledge  and  consent  of  the  administrator  c.  t. 
a.,  until  the  appointment  of  a  receiver.  The  surviving  partners  claimed  that  it  was 
apireed  at  the  formation  of  the  f>artnerBhip  that  they  were  to  receive  monthly  aalfr* 
ries  in  addition  to  their  respective  shares  of  the  profits,  the  payment  of  which  waa 
sustained  for  a  certain  time  prior  to  decedent's  death,  by  the  Doolts  and  pay-rolls  of 
the  firni,  and  the  evidence  of  the  book-keeper,  but  it  was  not  shown  that  any  sala- 
ries were  paid  prior  to  the  time  shown  by  tlie  pay-rolls.  Beidy  that  they  should  be 
allowed  from  tlie  time  they  appeared  on  the  books  and  pay-rolls  antil  the  appoint- 
ment of  the  receiver  in  this  action,  but  not  before  that  time. 

2.  WiTHna— <>)MPETBNCT— AcTiovs  A*:  \ INST  Dbcbasbd  Pbbsoks—Sobvivinq  Pabtitbrs. 

Under  Ck)de  Tenn.  {  4565,  which  provides  that,  ''in  actions  by  or  against  an  ad- 
ministrator, neither  party  shall  be  allowed  to  testify  against  the  other  as  to  anv 
transaction  with  or  statement  by  the  decedent,  unless  called  by  the  opposite  party," 
surviving  partners  are  not  competent  witnesses  for  each  other  as  to  the  terms  of  a 
contract  that  a  deceased  partner  made  for  their  benetit. 

Appeal  from  chancery  court,  Knox  county;  H.  R.  Gibson,  Chancellor. 
Henderson  <fe  Jourolman  and  Taylor  t&  Hood,  for  complainants.      Wash- 
bum  cfe  Templeton  and  H,  H.  Ingersoll,  for  respondent. 

GAI.DWELL,  J.  Thomas  Brown,  his  son,  R.  H.  Brown,  and  nephew,  T.  S. 
Godfrey,  were  partners  in  the  ownership  and  operation  of  Concord  Marble 
Quarry.  The  copartnership  was  formed  by  parol  agreement  on  the  first 
day  of  September,  1881,  and  was  dissolved  by  the  death  of  Thomas  Brown, 
in  March.  1885.  The  original  bill  in  this  cause  was  filed  by  the  surviving 
partners  against  Jerome  Templeton,  administrator  with  the  will  annexed  of 
Tlioroas  Brown,  deceased.  In  thie  bill  they  allege,  in  substance,  that  it  was 
agreed  between  them  and  the  deceased  at  the  time  of  the  formation  of  the 
partnership  that  these  complainants  should  be  the  active  members,  and  trans- 
act the  business  of  the  firm,  and  that  in  consideration  thereof  they  were  each 
to  receive  a  salary  of  $100  per  month,  in  addition  to  their  respective  shares 
of  the  anticipated  profits;  that  the  business  had  yielded  good  profits,  which, 
by  the  contract  of  partnership,  were  to  be  shared,  one-half  by  the  deceased, 
and  one-fourth  each  by  the  surviving  partners.  The  prayer  is  for  an  allow* 
anee  of  the  salaries,  as  claimed  by  complainant,  and  for  a  partition  and  division 
of  the  partnership  property.  Templeton,  administrator,  etc.,  filed  his  answer 
as  a  cross-bill,  in  which  he  sought  a  general  account  of  the  partnership  busi- 
ness, and  denied  the  contract  or  right  of  the  surviving  partners  to  receive  sal- 
aries. Upon  a  reference  to  the  master,  he  reported  in  favor  of  an  allowance 
of  salaries,  at  the  rate  claimed,  from  the  first  of  January,  1883,  up  to  the  death 
of  Thomas  Brown.  Both  sides  excepted;  and  upon  the  exceptions  of  the  sur- 
viving partners,  the  chancellor  allowed  them  salaries  at  $100  per  month,  not 
only  for  the  period  just  mentioned,  but  for  the  sixteen  months  preceding  the 
first  of  January,  1883,  and  also  for  the  time  elapsing  between  the  death  of 
Thomas  Brown  and  the  appointment  of  a  receiver  in  this  cause,  November  1, 
1885.  Templeton.  the  administrator,  etc.,  has  appealed;  and,  upon  that  part 
of  the  decree  relating  to  salaries,  has  assigned  several  grounds  of  error. 

In  the  examination  of  the  question  of  salaries,  the  report  and  decree  thereon, 
we  divide  the  time  covered  by  the  decree  into  three  parts: 
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1.  The  allowanoe  of  salaries  from  the  first  of  January,  1883,  up  to  the  death 
of  Thomas  Brown,  was  proper.  It  is  sustained  by  the  books  and  pay-rolls  of 
the  firm,  which  show  that  for  this  period  the  salaries  claimed  were  actually 
paid  to  R.  H.  Brown  and  T.  S.  Godfrey  in  the  life-time  of  Thomas  Brown,  by 
the  evidence  of  the  witness  J.  O.  Brown,  who  kept  the  books  and  pay-rolls  at 
such  time  and  under  such  circumstances  that  he  must  have  known  of  the  pay- 
ment of  these  salaries,  and  by  the  presumption  under  the  facts  of  the  case,  in 
the  absence  of  any  proof  to  the  contrary,  that  he,  as  partner,  knew  of  the  gen- 
eral course  of  the  business  of  the  firm,  and  of  so  important  a  part  of  its  dis- 
bursements as  the  payment  of  these  salaries.  All  these,  taken  together,  au- 
thorized the  allowance  of  the  salaries  of  this  period. 

2.  As  to  salaries  for  the  16  months  between  the  formation  of  the  co- 
partnership, on  the  first  of  September,  1881.  and  January  1, 1883,  the  com- 
mencement of  the  period  just  considered.  The  books  and  pay-rolls  of  the  firm 
avail  the  surviving  partners  nothing  as  evidence  on  this  point,  but  rather  the 
contrary.  They  are  entirely  silent  with  respect  to  salaries  for  these  partners 
during  tliese  16  months;  and  that  very  silence  aflords  a  strong  presumption 
against  the  claim  now  made.  Thts  presumption  is  the  greater  because  of  the 
fact  that  these  partners  made,  or  had  made,  corrections  upon  the  books  with 
reference  to  their  salaries  more  than  once  in  the  life-time  of  their  deceased 
partner;  but  the  surviving  partners  put  themselves  upon  the  stand  as  wit- 
nesses, and  each  of  them  swore,  in  substance,  that  it  was  agreed  and  con- 
tracted between  them  and  their  deceased  partner  at  the  time  of  the  formation 
of  the  copartnership,  and  as  a  part  of  the  contract  upon  which  it  was  formed, 
that  they,  B.  H.  Brown  and  T.  S.  Godfrey,  should  have  and  receive  for  their 
services  to  the  firm  from  its  inception  ^100  each  per  month,  as  salaries,  over 
and  above  their  respective  shares  of  the  profits.  If  this  evidence  is  competent, 
it  is  sufficient  to  make  out  their  case  for  the  16  months  now  under  considera- 
tion, though  the  books  are  silent  upon  the  question  of  tlieir  salaries  for  this 
period.  The  administrator  of  the  deceased  partner  excepted  to  these  deposi- 
tions as  incompetent,  under  section  4565  of  Kew  Code,  which  is  as  follows: 
"In  actions  or  proceedings  by  or  against  executors,  administrators,  or  guard- 
ians, in  which  judgments  may  be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party."  Upon  this  conception,  the  chancellor  was  of  the  opinion 
tliat  the  deposition  of  Brown  was  competent  as  to  the  original  contract,  with 
respect  to  Godfrey's  salary,  and  that  Godfrey  was  a  competent  witness  as  to 
the  original  contract  to  pay  Brown  a  salary.  To  that  extent,  he  overruled  the 
exception  and  admitted  the  evidence,  thus  allowing  each  surviving  partner  to 
swear  for  the  other  touching  a  transaction  with  the  deceased  partner  in  a  lit- 
igation with  the  administrator  of  that  partner.  In  this  holding,  the  chancel- 
lor was  clearly  in  error.  Brown  and  Godfrey  sought  to  prove  the  same  jom^- 
flrm  contract  in  the  establishment  of  which  they  had  a  common  Interest,  and 
by  virtue  of  which  they  alike  anticipated  a  recovery  affecting  the  estate  of  the 
deceased  partner,  with  whom  they  claim  to  have  made  the  contract.  If  one 
may  have  the  salary  the  other  may  have  it,  for  tlie  same  reason,  and  under  the 
same  contract.  They  are  no  more  competent  to  testify  for  each  other,  as  to 
this  contract,  than  they  are  to  testify  each  for  himself;  and  being  confessedly 
incompetent  to  speak  for  themselves,  they  are  incompetent  alike  to  speak  for 
each  other. 

Numerous  other  witnesses  were  examined  with  reference  to  conversations 
with  the  deceased  upon  the  question  of  salary  to  his  son  and  nephew.  Sev- 
eral of  them  make  statements  tending  to  show  that  such  salaries  were  to  be 
paid,  and  were  being  paid  with  his  knowledge  and  consent;  but,  without  go- 
ing into  minute  detail,  we  are  content  to  say  that  the  whole  of  the  proof 
thus  made  fails  to  produce  that  degree  of  conviction  which  is  required  in  a 
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case  like  this.  It  is  a  case  of  partners  making  the  usnal  claim  of  a  right  to 
receive  salaries  from  the  firm,  in  addition  to  a  participation  in  its  profits,  and 
that  too  against  a  deceased  partner.  The  claim  can  be  allowed  only  upon  the 
fullest,  most  cogent,  and  satisfactory  proof.  In  the  absence  of  such  proof, 
covering  the  first  16  months  of  this  firm's  existence,  the  decree  allowing  sala- 
ries for  this  period  is  reversed. 

3.  As  to  salaries  from  the  death  of  Thomas  Brown,  in  March,  1885,  to  the 
appointment  of  the  receiver,  on  the  first  of  November,  1885.  The  surviving 
IMurtners  operated  the  qnarry  and  conducted  the  business  in  the  usual  man- 
ner, and  with  profit,  during  this  p^iod;  and  for  this  they  claim  salaries  as 
for  the  x>eriods  already  considered.  It  is  well  settled  that  surviving  partners 
will  not  generally  be  allowed  compensation  for  salaries  rendered  in  winding 
up  and  settling  the  business  of  the  firm;  but  that  is  not  this  case.  The  busi- 
ness of  the  firm  was  continued  for  the  sake  of  profit,  and  the  object  was  ac- 
complished, resulting  beneficially  alike  to  the  surviving  partners  and  the  es- 
tate of  the  deceased  partner;  the  continuance  of  the  business,  even  for  a  longer 
time,  being  expressly  authorized  by  the  will  of  the  deceased  partner,  and  with 
the  knowledge  and  consent  of  the  administrator  with  the  will  annexed.  We 
have  already  seen  that  the  deceased  partner  must  have  known  of  and  con- 
sented to  the  payment  of  salaries  entered  upon  the  books  and  pay-rolls  of  the 
firm,  from  which  it  is,  with  fairness  and  justice,  inferred  and  presumed  that 
he  intended  salaries  should  be  continued  in  the  same  manner  after  his  death, 
in  case  the  business  should  be  continued  as  directed  or  authorized  by  his  will. 
The  decree  allowing  the  salaries  for  this  time  was  correct. 

Many  other  errors  have  been  assigned  upon  other  parts  of  the  decree  on  the 
general  account.  Only  two  of  these  assignments,  the  fifth  and  sixth,  are 
sustained  by  the  record;  and  we  need  only  state,  as  to  these,  that  they  are 
well  assigned  for  the  reason  therein  set  out. 

The  decree  will  l>e  modified  as  indicated  in  this  opinion.  The  surviving 
partners  will  pay  all  the  costs  of  this  court,  and  the  costs  below  will  be  paid 
as  adjudged  by  the  chancellor. 


Parker  v.  Meadows. 

(Supreme  Court  of  Tennestee,    December  11,  1887.) 

Lardlobd  AH])  Txnakt^Brbach  of  Covkkant— Failube  to  Repair— Builoivo  Fences 
—Measure  of  Damages. 

PlAintifT  rented  a  fann  from  defendant,  who  af^reed  to  build  two  new  cross-fences, 
to  furnish  timber  for  rails  to  keep  ola  fences  in  repair,  and  to  pay  plaintiff  for 
labor  in  repairing  them.  Defendant  did  neitiier.  Held  that,  as  the  cost  to  plain- 
tiff of  furnishing  the  timber  to  repair  old  lences  was  small,  he  could  not  recover 
from  the  landlord  for  failing  to  do  so,  for  cro^is  destroyed  thereby,  and  the  meas- 
ure of  damages  for  not  builaing  the  cross-fences  woulil  be  the  difference  between 
the  rental  value  of  the  farm  without  the  cross-fences  and  its  value  as  stipulated  iti 
the  contract. 

Appeal  from  circuit  court,  Davidson  county. 

W.  L.  Parker,  plaintiff,  sued  W.  G.  Meadows,  defendant,  for  damages  for 
breach  of  covenants  on  a  lease,  before  a  magistrate,  and  recovered  $300  dam* 
ages.  Defendant  appealed  to  the  circuit  couit,  where  a  judgment  was  rendered 
for  plaintiff  for  $50,  and  he  appealed. 

A.  G.  Merrittf  for  plaintiff.     Whitman  <&  Gamble,  for  defendant. 

FoucES,  J.  The  plaintiff  leased  from  the  defendant  a  farm  of  107  acres 
for  a  period  of  Ave  years,  commencing  on  January  1,  1881.  The  rent  stipu- 
lated in  the  lease  was  $300  per  annum,  for  which  notes  were  given.  The 
lessor,  by  the  terms  of  the  lease,  was  '*to  build,  or  have  built,  two  cro3s-fences» 
and  to  cover,  or  have  covered,  the  dwelling-house,  during  the  year  1881." 
He  was  also  "to  furnish  timber  for  rails  to  keep  old  fences  in  repair,  and  to 
v.Gs.w.no.l — 4 
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pay  Parker  for  any  new  rails  made  and  put  up  necessary  for  repairs."  This 
suit  was  brought  by  the  plaintiff  to  recover  damages  for  the  failure  of  the  de- 
fendant to  build  the  new  cross-fences,  and  for  the  refusal  or  neglect  to  fur- 
nish timber  for  rails  to  keep  old  fences  in  repair.  The  cause  was  instituted 
before  a  magistrate,  resulting  in  a  Judgment  in  favor  of  plaintiff  for  $300, 
and  was,  by  the  defendant,  appealed  to  the  circuit  court,  where  it  was  tried  by 
the  judge  without  a  jury.  There  was  a  judgment  in  favor  of  plaintiff  for 
850,  and  the  plaintiff  has  appealed  in  error  to  this  court. 

At  the  trial  the  plaintiff  produced  an  itemized  bill  of  damages,  amounting, 
in  the  aggregate,  to  several  hundred  dolls^rs,  in  which  were  embraced  claims 
for  injury  by  stock,  inflicted  upon  growing  crops,  at  different  times  during 
the  lease;  for  loss  of  pasturage;  destruction  of  grasses;  cost  of  driving  out 
depredating  stock,  and  of  the  effort  to  keep  same  out.  While  the  plaintiff 
was  upon  the  stand,  and  had  testitted  to  the  failure  of  defendant  to  comply 
with  the  stipulations  above  quoted,  after  repeated  demands  upon  him  to  do 
so,  repeated  promises  to  build  and  repair,  he  was  in  the  act  of  proving  tlie 
sundry  items  in  his  account  of  damages,  when  he  was  interrupted  by  the 
court  stating  that  "the  damages  claimed  would  be  disallowed,  and  that  the 
proof  of  damages  would  be  confined  to  what  it  would  have  cost  to  build  the 
cross-fences  and  repair  the  old  fences,  and  what  said  improvements  would 
have  been  worth  to  defendant  after  plaintiff  left  the  place;  that  is»  he  would 
charge  the  defendant  with  what  it  would  have  cost  him  to  have  built  and  re- 
paired said  fences,  and  then  credit  liim  with  what  they  would  have  been 
worth  after  the  plaintiff  left  the  farm  at  the  expiration  of  the  lease."  The 
proof  was  thereafter  confined  to  that  view  of  the  case,  resulting  in  the  judg- 
ment as  stated.  Having  reserved  exceptions  to  the  action  of  the  court,  and 
his  motion  for  a  new  trial  being  overruled,  the  plaintiff  now  assigns  as  error 
the  rule  of  damages  adopted  by  the  court  as  above  stated. 

It  is  impossible  to  lay  down  any  inflexible  rule  for  the  measure  of  damages, 
whether  for  breaches  of  contract,  or  for  torts,  that  would  be  just  in  its  applica- 
tion to  all  cases.  Each  case  has  rather  to  be  decided  upon  the  peculiar  aspect 
of  the  facts  and  circumstances  attending  it,  regard  being  had  always  to  cer- 
tain fundamental  principles  that  are  well  recognized, — for  instance,  that  com- 
pensation is  the  measure  where  it  can  be  applied;  that  the  plaintiff  must  not 
aggravate  damages  by  inactivity,  where  reasonable  effort  and  expenditure 
would  prevent  or  diminish  the  extent  of  the  injury;  that  the  field  of  remote 
or  speculative  damages  must  not  be  entered  upon;  that  the  wrong-doer  must 
not  be  permitted  to  make  profit  out  of  his  wrong;  and  others  that  are  famil- 
iar to  the  law  bearing  on  the  subject.  Simple  and  familiar  as  are  the  general 
principles  adverted  to,  their  application  to  special  cases  often  presents  serious 
and  perplexing  difficulties.  Let  us  endeavor  to  determine  the  right  of  the 
parties  to  this  suit  by  some  of  these  principles.  In  the  first  place,  it  is  clear 
that  the  plaintiff  Is  not  entitled  to  recover  for  the  injury  to  his  crops  occa- 
sioned by  the  failure  of  defendant  to  furnish  timber  for  the  rails  necessary  to 
repair  the  old  fences,  for  the  reason  that  the  tenns  of  the  lease  show  tliat  the 
tenant  was  to  make  and  put  up  such  rails,  to  be  paid  therefor  by  the  landlord, 
thus  leaving  the  landlord  delinquent  only  in  the  matter  of  furnishing  timber 
necessary  for  that  purpose;  while  the  proof  shows  that  to  have  furnished 
the  timber  or  the  rails  would  have  entailed  but  a  trifling  expenditure  of  labor 
and  money  on  the  part  of  the  tenant.  He  will  not  be  permitted  to  sit  idly 
by  and  see  his  crops  trespassed  upon,  month  after  month  and  year  after  year, 
and  then  recover  their  value  from  his  landlord,  when  so  small  an  endeavor 
would  have  prevented  it,  he  being  secure  in  a  right  to  recover  of  the  landlord 
the  cost  of  labor  and  material  expended.  In  this  respect  it  is  very  like  the 
case  of  Fort  v.  Omdoff,  7  Heisk.  173,  where  the  landlord  covenanted  to  re- 
pair a  mill-dam,  and  that  if  he  failed  the  tenant  might  do  so.  The  landlord 
not  repairing,  the  tenant,  after  allowing  the  mill  to  remain  idle  for  quite  a 
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while,  sued  the  landlord  for  injury  to  the  machinery  caused  by  its  inactiv- 
ity, and  for  the  loss  of  the  profitable  trade  of  the  mill.  This  court  held  that 
it  \v:is  the  duty  of  the  tenant  to  have  repaired  the  dam,  and  that  he  might 
have  recovered  from  the  landlord  the  cost  thereof. 

It  is  maniftet,  however,  that  this  rule  should  not  be  applied  to  the  case  at 
bar,  so  far  as  it  relates  to  the  two  new  cross-fences,  which  the  defendant  con- 
tracted to  build,  for  the  reason  that  the  cost  of  the  same,  as  shown  by  the 
proof,  was  too  great,  when  compared  with  the  value  and  benefit  of  the  con- 
tract, to  justify  the  imposition  of  this  burden  upon  the  tenant.  It  is  unques- 
tionably true  that  the  tenant  might,  at  his  option,  have  built  the  new  cross- 
fences,  and  that  he  would  have  had  the  right  to  recover  the  cost  of  such  build- 
ing, either  by  way  of  recoupment  of  the  rent,  or,  by  paying  the  rent,  have  had 
his  independent  action  therefor.  But,  as  we  have  said,  he  was  not  bound  to 
take  upon  himself  such  heavy  outlay  of  labor  or  money.  This  duty  to  pre- 
vent and  lessen  the  loss  arising  from  another's  breach  of  his  contract  only  ap- 
applies  where  it  can  be  accomplished  by  reasonable  expenditure  of  labor  or 
money,  the  court  determining  in  each  case  what  is  a  reasonable  expenditure, 
V  regard  being  had  to  the  relative  cost,  and  the  extent  of  the  injury,  and  value 
of  the  contract;  and,  where  deemed  unreasonable,  the  law  will  not  cast  upon 
the  tenant  the  responsibility  and  burden  of  repairs  which  the  landlord  had 
^^  bound  himself  to  make.  Hexter  v.  Knox,  63  N.  Y.  561;  Martin  v.  Hill,  42 
\  Ala,  275;  Hinckley  v.  BeckwitK  13  Wis.  34.  If  the  landlord  prevents  the 
tenant  from  making  the  repairs,  by  repeated  promises  to  make  them  himself, — 
that  is,  if  the  tenant  in  good  faith  delays  to  make  them  himself  for  that 
reason, — he  is  not  prejudiced  in  his  claim  to  such  damages  as  he  may  suffer 
from  the  continuance  of  the  want  of  repair,  even  in  a  case  where,  under  the 
rule  already  announced,  he  would  otherwise  be  required  to  make  them  him- 
V       self.    Keyea  v.  8laU  Co..  34  Vt.  81. 

^v  Do  the  general  rules  already  referred  to — ^indeed,  does  any  rule — ^justify  the 

measure  of  damages  adopted  by  the  trial  judge  in  the  case?  We  think  not. 
(^  It  seeks  to  leave  the  defendant,  who  has  violated  his  duty,  as  near  as  may  be 
'^  where  he  would  be  had  he  performed  it;  but  ic  falls  far  short  of,  according  to 
\  the  plaintiff, — who,  so  far  as  the  new  cross-fences  are  concern e^t  is  without 
fault, — the  compensation  that  he  is  entitled  to.  The  value  of  the  cross-fences 
as  estimated  by  their  cost  was  not  the  subject  of  his  contract;  but  their  value 
to  the  farm,  as  a  farm,  for  the  purposes  for  which  it  was  to  be  used.  He 
contracted  for  the  use  and  occupation  of  the  farm,  with  two  cross-fences.  Fail- 
ing to  get  this,  he  should,  at  most,  only  be  required  to  pay  rent  for  such  farm 
as  he  did  get.  But,  having  paid  his  rent  notes,  he  should,  in  this  action  for 
a  breach  of  the  contract,  be  allowed  to  recover  the  difference  between  the 
rental  value  of  the  farm  without  the  cross-fences,  and  the  rental  value  as  stip- 
ulated in  the  contract.  3  Suth.  Dam.  166,  168,  and  cases  there  cited.  We 
do  not  wish  to  be  understood  as  intimating  that  there  are  not  cases  where  the 
failure  of  the  landlord  to  repair,  where  he  has  contracted  so  to  do,  may  not  ren- 
der him  liable  for  injury  to  crops  or  other  property  of  the  tenant,  even  to  the 
point  of  special  and  consequential  damages,  that  are  not  remote,  and  are  shown 
with  sufficient  cei-tainty;  the  well-established  general  principles  being  equal 
to  the  emergencies  of  particular  cases,  though  often  difficult  of  application. 
Plaintiff's  assignment  of  error  is  sustained,  and  judgment  reversed. 

But,  as  the  action  of  the  trial  judge  prevented  the  introduction  of  proof 
upon  the  rental  value  of  the  farm  without  the  cross-fences,  we  cannot,  upon 
the  record  as  it  is  presented,  render  such  judgment  as  the  circuit  court  should 
have  rendered,  as  is  our  practice  where  the  cause  is  tried  without  a  jury. 
The  case  will  therefore  be  remanded  for  a  new  trial  in  accordance  with  this 
opinion. 
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State  o.  StJNDHEiMEB. 
{SupremiB  Oowri  ofJUtuouri.    November  28, 1887.) 

1.  Hovioide—Maivblaughtkb  in  Fourth  DaGBttB~-lKmcrrxKMT. 

An  indictment  for  manslaughter  in  the  fourth  degree,  under  BeT.  St.  Mo.  1879, 
{  1250,  which  provides  that  "every  other  killing  of  a  human  being,  «  *  e 
which  would  be  manslaughter  at  common  law,  and  not  herein  declared  to  be 
manslaughter  in  some  other  degree,  shall  be  manslaughter  in  the  fourth  degree," 
should  conform  in  its  allegations  with  an  indictment  for  nmrder,  except  as  to  the 
allegations  regarding  malice,  deliberation,  and  premeditation. 

2.  Samb— Allbgation  of  Timb  and  Placb  of  Dbath. 

An  indictment  for  manslaughter  in  the  fourth  degree  charged  that  the  defendant, 
*'on  the  first  day  of  January,  A.  D.  1886,  did,  e  «  •  y^nix  culpable  neglii^euce 
kill  and  slay"  the  deceased,  by  then  and  there  discharging  a  loaded  gun  in  uis  face, 
whereby  the  deceased  **  received  such  injuries  as  to  cause  his  death,"  etc.  Held, 
that  the  indictment  was  defective  in  not  stating  expressly  when  and  where  the  deatli 
happened,  or  that  death  ensued  from  the  injuries  then  and  there  received. 

Appeal  from  circuit  court,  Cole  county;  E.  L.  Edwards,  Judge. 
B.  G,  Boone,  Atty.  Gen.,  for  appellant.    J,  L,  Smith  and  Edwards  <&  Davi- 
8071,  for  respondent. 

Ray,  J.  Defendant  herein  was  indicted  in  the  circuit  court  of  Cole  county 
for  manslaughter  in  the  fourth  degree.  Omitting  caption  and  signature  of 
the  prosecuting  attorney,  the  indictment  is  as  follows:  "The  grand  jurors  for 
the  state  of  Missouri,  duly  summoned,  impaneled,  sworn,  and  charged  to  in- 
quire within  and  for  the  body  of  the  county  of  Cole  and  state  of  Missouri, 
upon  their  oath,  present  and  charge  that  Steffen  Sundheimer,  at  the  county 
of  Cole  and  state  aforesaid,  on  the  first  day  of  January,  A.  D.,  1886,  did  un- 
lawfully, feloniously,  and  with  culpable  negligence  kill  and  slay  William 
Singer  by  then  and  there  unlawfully,  recklessly,  feloniously,  and  with  culpa- 
ble negligence  discharging  a  gun  loaded  with  powder  and  [mper  wads  in  and 
upon  the  face  and  head  of  him,  the  said  William  Singer,  whereby  he,  the  said 
William  Singer,  received  such  injuries  as  to  cause  his  death,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state."  A  motion  to  quash  the  same,  filed  by  defendant, 
was  sustained,  and  judgment  rendered  discharging  the  defendant,  so  that  the 
only  question  before  us  is  as  to  the  sufiiciency  of  the  indictment,  which  is 
based  upon  section  1250,  Rev.  St.  1879.  The  section  is  as  follows:  "Every 
other  killing  of  a  human  being,  by  the  act,  procurement,  or  culpable  negli- 
gence of  another,  which  would  be  nianslaughter  at  the  common  law,  and  which 
is  not  excusable  or  justifiable,  or  is  not  declared  in  this  chapter  to  be  man- 
slaughter in  some  other  degree,  shall  be  deemed  manslau£;hter  in  the  fourth 
degree." 

Under  the  common  law  precedents  and  usages,  indictments  for  man- 
slaughter are,  it  seems,  the  same  as  for  murder,  with  the  words  ** murder" 
and  "malice  aforethought"  omitted.  2  Bish.  Crim.  Proc.  §  606.  Archb. 
Crim.  PI.  726;  1  Chit.  Crim.  Law,  242.  If  you  take  from  the  indictment  for 
murder  the  words  "deliberately,  premeditatedly,  and  of  his  malice  afore- 
thought," the  indictment  is  one  for  manslaughter.  Kelly,  Crim.  Law  &  Pr.  § 
470.  We  have  not  met  with  in  our  examination,  and  counsel  have  been  un- 
able, they  say,  to  cite  us  to  any  precedent  or  Ciise  in  point,  where  the  indict- 
ment has  been  drawn  for  this  offense  upon  our  statute,  or  other  similar  stat- 
ute. We  have  been  referred  to  the  case  of  State  v.  Emery ,  78  Mo.  77,  but  in 
that  case  the  indictment  was  for  murder  in  the  second  degree,  and  a  convic- 
tion had  for  manslaughter  in  the  fourth  degree.  This  has  been,  perhaps, 
pretty  uniformly  the  practice, — ^to  indict  for  the  higher  grades  of  homicide, 
and,  where  the  evidence  requires,  to  take  a  conviction  for  the  lower  offense; 
the  indictment  for  murder  being  good  aa  an  indictment  for  the  inferior  grades 
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of  liomicide.  But  if  this  course  is  not  followed,  and  the  indictment  is  drawn, 
or  sought  to  be  drawn,  as  in  this  case,  under  this  section  of  the  statute,  then 
it  would  seem,  under  the  above  authorities,  the  indictment  should  only  differ 
in  its  allegations  from  the  indictment  for  murder  in  omitting  the  statement 
as  to  malice,  deliberation,  and  premeditation.  To  say  the  least  of  it,  this 
would,  we  think,  be  the  safer  and  better  practice,  and  would,  perhaps,  best 
subserve  the  aim  and  policy  of  the  law  in  preserving  establisheid  precedents 
so  far  as  they  have  fixed  the  form  of  material  and  necessary  averments  in 
criminal  cases.  But  we  need  not  now  say  that  all  tliese  are  now  absolutely 
indispensable  to  the  validity  of  an  indictment  for  said  offense  under  said  sec- 
tion. 

The  specific  objection,  however,  taken  by  the  motion  to  quash  herein,  is 
that  the  Indictment  nowhere  charges  that  the  death  of  said  Singer  was  caused 
by  any  wound  inflicted  by  defendant,  or  that  he  died  in  Cole  county,  or  when 
or  where  he  died.  Perhaps,  if  we  consider  the  phraseology  of  the  indictment 
solely  and  merely  in  the  popular  significance  of  the  terms  employed,  it  may 
be  deemed  to  import  and  express  that  the  death  of  said  Singer  ensued  at  the 
county  of  Cole,  and  state  aforesaid,  on  the  first  day  of  January,  A.  D.  1886, 
as  the  indictment  begins  by  charging  that  on  that  day  and  at  that  place  de- 
fendant did  kill  and  slay  him,  the  said  Singer,  and  such  words,  it  may  be  con- 
ceded, ex  vi  terminU  import  the  death.  But  that  i^  not  the  entire  charge. 
The  indictment  continues,  "by  then  and  there  *  ♦  *  discharging  a  gun 
*  *  ^  in  and  upon  the  face  and  head  of  him,  the  said  William  Singer, 
whereby  he  received  such  injuries  as  to  cause  his  death."  Does  this  allega- 
tion, taken  altogether,  charge  with  that  precision  the  law  requires  in  criminal 
cases,  when  and  where  the  death  ensued?  "Time,  as  well  as  place,  ought,  in 
general,  not  merely  to  be  mentioned  at  the  beginning  of  the  indictment,  but 
to  be  repeated  to  every  issuable  and  triable  fact.  *  *  *  But  after  the 
time  has  been  once  named  with  certainty,  it  is  afterwards  sufficient  to  refer 
to  it  by  the  words  *  then  and  there,'  which  have  the  same  effect  as  if  the  day 
and  year  were  actually  repeated."    1  Chit.  Crim.  Law,  219. 

This  charge  is  that,  at  the  county  of  Cole,  and  on  the  first  day  of  January, 
A.  D.  1886.  defendant  did  kill  and  slay  said  William  Singer,  by  then  and  there 
discharging  a  gun  in  and  upon  his  face  and  head,  whereby  he  received  such 
injuries  as  to  cause  his  death;  but  it  is  not  expressly  stated  that  the  injuries 
then  and  there  received  caused  his  death,  on  the  said  first  day  of  January,  and 
at  the  county  of  Cole,  state  aforesaid,  or  that  it  then  and  there  ensued ;  or,  in 
other  words,  the  date  first  given  is  not  repeated  m  connection  with  this  sub- 
sequent and  material  averment,  as  to  the  injuries  resulting  in  death,  nor  are 
the  words  "then and  there"  employed.  The  words  "then and  there,"  as  used 
in  said  last-mentioned  allegation  in  the  indictment,  refer  to  the  time  and  place 
of  discliarging  the  gun,  and  inflicting  the  injuries  which  caused  the  death; 
but  this  last  allegation  fails  and  omits  to  expressly  say  that  the  death  so  caused 
by  said  injuries  then  and  there  ensued ;  and  this  is  required,  as  we  understand 
it,  under  the  following  authorities:  State  v.  Lester,  9  Mo.  666;  State  v.  Sides, 
64  Mo.  385;  State  v.  Lakey,  65  Mo.  217 ;  State  v.  Reakep,  1  Mo.  App.  3 ;  Whart. 
Crim.  Law,  §537;  1  Chit.  Crim.  Law,  221,  242,  243.  Thus,  the  author  last 
eited  says:  "in  case  of  homicide,  the  day  of  the  stroke,  as  well  as  of  the  death, 
should  be  expressed,"  etc.  And  again:  "Where  the  death  arises  from  any 
wounding,  beating,  or  bruising,  it  is  said  the  word  <  struck '  is  essential,  and 
the  wound  or  bruise  must  be  alleged  to  have  been  mortal;  nor  is  the  latter 
word  supplied  by  the  allegation,  which  is  at  all  times  necessary,  that  the  de- 
ceased died  in  consequence  of  the  violence  inflicted  upon  him."    Page  243. 

Jn  the  case  of  Lester  v.  State,  9  Mo.  666,  the  allegation  in  the  indictment 
was,  in  substance,  that  said  Lester  did  strike  and  beat,  giving  him,  the  said 
Bcott,  mortal  bruises  and  contusions  in  and  upon  the  head,  of  which  said  mortal 
bruises  and  contusions  the  said  Scott  did  instantly  die.    In  the  indictments 
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in  the  cases  of  State  v.  Sides,  64  Mo.  383,  and  State  v.  Lakey,  65  Mo.  217,  the  al- 
legations were  similar  as  to  giving  certain  mortal  wounds,  of  which  the  par- 
ties named  did  instantly  die.  The  phraseology  in  those  indictments  is  some- 
what different  from  that  of  the  one  before  us;  the  words  "striking,"  "cut- 
ting," "beating,"  or  "shooting," as  the  case  maybe,  not  importing,  ex  vi  ter* 
minit  the  death,  but  the  other  said  allegations,  as  to  inflicting  said  mortal 
wounds  of  which  the  said  parties  did  instantly  die,  just  as  necessarily,  and  ex 
vl  terminU  import  and  express  that  the  death  ensued,  as  the  words,  "did  kill 
and  slay  on  the  day  named,"  employed  in  this  case. 

Upon  these  authorities,  then,  and  upon  the  grounds  stated,  and  reasons 
heretofore  given,  the  Indictment,  we  think,  fails  to  clearly  and  distinctly  state 
and  express  the  facts  constituting  the  offense  designed  and  intended  to  be 
charged  with  the  precision  and  certainty  and  deflniteness  the  law  requires  in 
such  cases,  and  we  therefore  affirm  the  judgment  of  the  trial  court  sustaining 
the  motion  to  quash  the  indictment. 

(All  concur.) 

Oaresche  tj.  Lewis,  Adm'r. 

(Supreme  Court  of  Missouri.    Noveiuber  28,  1887.) 

EXBCUTOBS  AKD  ADMIVISTieATOBS— PrBBENTMBITT  OF  DkUANOS— IjIMITATIOir—LlABILmr 

OF  Stockboldbb  or  Insolvent  Corpobation. 

Rev.  St.  Mo.  a  185,  189,  provide  that,  where  a  claim  against  an  estate  is  ex- 
hibited to  an  administrator  within  two  years  from  date  of  administration,  it  may 
be  proven  dnring  the  third  year.  Sections  205  and  20G  provide  for  the  proving  of 
claims  not  yet  due.  Defendant's  intestate  died  in  1877,  owning  unpaid  stock  in  a 
railroad  company  that  became  insolvent  in  1878,  and  that  had  guarantied  the 
bonds  of  an  insolvent  railroad  company  maturing  at  a  certain  date,  but  which 
were  not  due  at  the  death  of  intestate.  It  was  conceded  that  tlie  proper  notice  to 
creditors  of  the  intestate  had  been  published.  June,  1877.  Held,  that  intestate's  lia- 
bility to  the  creditons  of  the  company  on  his  unpaid  stock  matured  at  its  dissola- 
iion,  and  not  at  the  mafuritv  of  toe  claim  against  the  corporation,  and  a  suit  upoA 
it,  begun  in  1883,  was  barred  by  the  statute  ol  limitations.' 

Appeal  from  St.  Louis  court  of  appeals;  Bakewell,  Judge. 

E.  A.  B.  Garesche  sued  M.  D.  liiewis,  public  administrator,  on  the  stock 
liability  of  one  D.  C.  Stone,  his  Intestate.  The  court  rendered  judgment  for 
defendant  on  the  pleadings.  The  plaintiff  appealed  to  the  St.  Louis  court  of 
appeals,  which  affirmed  the  judgment,  and  rendered  the  following  opinion: 

The  allegations  of  the  petition  are  substantially  as  follows:  Stone,  a  resi- 
dent of  St.  Louis,  died  there,  intestate,  on  the  twentieth  of  May,  1877.  On 
the  second  of  January,  1883,  Lewis,  public  administrator,  took  charge  of  his 
estate.  The  Gravois  Railroad  Company  was,  on  the  twenty-second  of  De- 
cember, 1859,  incorporated  by  the  state  of  Missouri.  The  Grand  Avenue 
Railroad  Company,  which  was,  on  the  fourteenth  of  February,  1874.  a  cor- 
poration organized  under  the  laws  of  Missouri,  on  that  date  issued  certain  first 
mortgage  bonds,  each  for  the  sum  of  $1,000,  payable,  for  value  received,  to 
J.  T.  llowenstein,  or  bearer,  on  the  fourteenth  of  February,  1884,  with  inter- 
est at  10  per  cent,  per  annum,  on  presentation  of  the  coupons  attached.  To 
each  of  these  bonds  were  attached  20  coupons  of  $50  each,  payable  at  in- 
tervals of  six  months  from  the  date  of  the  bonds.  Before  the  maturity  of  any 
of  the  coupons,  plaintiff,  for  value,  acquired  17  of  these  bonds  with  the  cou- 
pons attached,  and  is  now  the  holder  and  owner  of  them.  The  bonds  in  ques- 
tion are  set  out  by  their  numbers.  On  each  of  these  17  bonds  are  due  the 
coupons  that  matured  on  the  fifteenth  of  August,  1881,  fifteenth  of  February 
and  August,  1882,  and  fifteenth  of  February,  1883,  making  63,400,  which, 
with  the  interest  from  the  maturity  of  the  coupons,  is  due  plaintiff.    On  the 

'See  Bunk  v.  Greene,  (lo.wa,)  17  N.  W.  Rep.  86,  and  20  N.  W.  Rep.  764. 
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seyenth  of  November,  1874,  by  virtue  of  an  agreement  in  writing  between 
tbem,  and  in  consideration  of  the  mutual  covenants  therein,  the  Grand  Ave- 
nue Kailroad  Company  leased  to  the  Gravols  Railroad  Company  and  its  as- 
signs, for  a  term  of  20  years  from  that  date,  that  part  of  its  road  tlien  built 
in  St.  Louis,  and  the  privilege  of  operating  the  same,  and  sold  and  delivered 
to  the  Gravois  Railroad  Company  its  cars,  and  live-stock,  and  other  property, 
in  consideration  of  which,  the  Gravois  Railroad  Company  agreed  with  the 
Grand  Avenue  Railroad  Company,  and  with  the  present  and  future  holders  of 
its  bonds,  that  it  would  guaranty  to  the  holders,  by  proper  memoranda  on 
these  bonds,  the  prompt  payment  at  maturity  of  these  bonds,  and  then  as- 
sumed the  payment  at  maturity  of  these  bonds,  and  their  coupons.  In  pur- 
suance of  this  agreement  the  Gravois  Railroad  Company  received  the  prop- 
erty aforesaid.  The  Grand  Avenue  Railroad  Company  carried  out  the  terms 
of  the  agreement;  and  the  Gravois  then  and  there,  by  proper  indorsement  on 
the  back  of  these  bonds,  guarantied  the  payment  of  them  and  their  coupons. 
On  the  first  of  January,  1875,  the  Grand  Avenue  Railroad  Company  became 
wholly  insolvent,  then  and  there  ceased  to  carry  on  business,  dislianded  its 
board  of  directors,  discharged  all  its  ofiioers  and  employes,  discontinued  its 
corporate  existence,  and  was,  and  still  continues  to  be,  without  property  of 
any  kind.  On  the  twentieth  of  August,  1878,  the  Gravois  Railroad  Com|.«ny 
also  ceased  business,  disbanded  its  directors,  discharged  its  ofilcers  and  em- 
ployes, sold  its  property,  and  then  and  there  became,  and  ever  since  has  been, 
dissolved  and  insolvent.  The  capital  stock  of  the  Gravois  Company  was  6,000 
shares,  of  the  par  value  of  $50  each,  of  which  Stone  owned,  and  held  at  the 
time  of  the  issuing  of  the  bonds  and  up  to  his  death,  4,000  shares,  on  whick 
nothing  whatever  was  paid;  on  which  account  plaintiff  charges  that  defend- 
ant, as  administrator  of  Stone,  owes  him  the  amount  due  upon  the  coupons 
aforesaid,  with  interest,  for  which  he  asks  judgment. 

Defendant  by  his  answer  admits  the  allegations  as  to  the  death  of  Stone, 
and  administration  of  defendant,  and  says  that,  if  the  Gravois  Railroad  Com- 
pany ever  existed,  it  was  dissolved  long  before  August  20,  1878.  The  an- 
swer puts  the  other  allegations  of  the  petition  in  issue,  and  further  answers, 
substantially,  as  follows:  (8)  Stone  died  on  April  7.  1877.  Lettera  were 
granted  on  May  21, 1877,  to  his  widow,  who  qualified,  and  on  the  fourth  day  of 
June,  1877,  gave  the  notice  required  by  law,  which  was  duly  published.  The 
facts  as  to  this  notice  are  fully  set  out,  so  as  to  show  a  compliance  with  the 
law.  By  reason  of  her  marriage,  Mrs.  Stone's  letters  were  revoked  on  May 
21,  1882,  and  defendant  became  administrator  de  bonis  non;  by  reason  of 
which  the  claim  of  plaintiff  is  barred,  because  not  exhibited  within  two  years 
of  the  date  of  letters,  nor  within  10  years  of  the  date  of  notice  of  letters.  (9) 
The  cause  of  action  did  not  accrue  within  Ave  years  next  before  the  com- 
mencement of  this  action.  (10)  Stone  died  intestate,  leaving  five  children, 
whose  names  are  set  out,  who,  together  with  his  widow,  Elizabeth,  since  in- 
termarried with  James  Hall,  are  alone  entitled  to  any  interest  in  his  estate. 
These  persons  are  all  living,  and  are  necessary  parties  to  this  action.  Plain- 
tiff moved  to  strike  out  the  eighth,  ninth,  and  tenth  pleas.  The  court  sus- 
tained the  motion  as  to  the  tenth  plea,  and  overruled  it  as  to  the  other  pleas. 
The  reply  of  plaintiff  denied  all  new  matter  in  the  answer,  except  the  allega- 
tions as  to  the  administration,  and  notice  by  the  administrator,  which  he  ex- 
pressly admitted.  Defendant  then  moved  for  judgment  upon  the  pleadings, 
upon  the  ground  that,  by  the  admissions,  the  action  was  not  brought  within 
the  time  required  by  law,  and  that  there  was  no  exhibition  of  plaintiff's  de- 
mands within  the  time  required  by  law.  This  motion  was  sustained,  and 
there  was  final  judgment  for  the  defendant. 

Under  the  statute  of  1865,  in  force  at  the  time  the  letters  were  granted 
upon  Stone's  estate,  where  a  claim  was  exhibited  to  the  administrator  within 
two  years,  it  might  be  presented  for  allowance  during  the  third  year.    The 
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time  for  presenting  the  claim  for  allowance  was  reduced  to  two  years  by  the 
Revision  of  1879.  This  change  did  not  affect  claims  against  estates  in  which 
letters  bad  been  granted  and  publication  of  notice  made  before  November  1» 
1879,  the  date  tliat  the  Kevision  went  into  effect.  Ambs  y.  Caspari,  13  Mo. 
App.  587.  If  the  present  claim  was  one  that  might  have  been  proved  against 
the  estate  before  June  4, 1880,  there  can  be  no  doubt  that  the  special  statute 
of  limitation  was  a  bar,  and  the  judgment  should  be  afHrmed.  The  mere  fact 
that  a  demand  is  not  due  is  not  necessarily  a  sufficient  excuse  for  ics  non- 
presentation  against  the  estate,  because  the  statute  provides  (Rev.  St.  §§  205, 
206)  that,  wlien  the  demand  is  not  due,  the  court  may  adjust  the  sam^',  and 
render  judgment  for  the  amount,  or,  at  the  option  of  the  parties,  by  rebating 
therefrom  at  the  rate  of  6  per  cent,  until  due.  If  the  parties  do  not  agree  to 
a  rebate,  then  no  execution  shall  issue  upon  the  judgment  until  the  demand 
becomes  due.  It  has  been  repe^itedly  decided  that  the  special  statute  of  lim- 
itation begins  to  run  from  the  time  that  the  substantial  right  of  recovery  ac- 
crues, {Burton  v.  Rutherford,  49  Mo.  2o8;  Oreenahaum  v.  Elliott,  60  Mo.  32; 
Chambers'  AdtnW  v.  Smiths'  AdmW,  23  Mo.  174;  Miller  v.  Woodtoard,  8  Mo. 
169;  Finney  v.  State,  9  Mo.  227;)  and  that  it  does  not  begin  to  run,  in  the 
case  of  a  dormant  warranty,  until  a  right  to  a  substantial  recovery  accrues. 
(Chambers'  AdmW  v.  Smiths'  Adm'r,  2J  Mo.  174;  Miller  v.  Woodward,  8  Mo. 
169.)  But  while  such  inchoate  and  merely  contingent  demands  need  not  be 
exhibited  until  there  is  a  substantial  right  of  recovery,  the  statute  seems  to 
contemplate  tliat  all  claims  capable  of  being  exhibited,  whether  due  or  not,  if 
running  to  certain  maturity,  shall  be  barred  if  not  exhibited  within  the  period 
limited  by  the  administration  law  for  their  exhibition  to  the  administrator. 
In  Hicks  v.  Jamison,  10  Mo.  App.  35,  the  note  was  dated  November  19, 1868, 
and  matured  on  the  nineteenth  of  November,  1878,  having  10  years  to  run. 
On  December  15,  1877,  after  the  administrator  had  published  notice  of  final 
settlement,  the  note  was  presented  against  the  estate  for  allowance,  notice  be- 
ing waived.  The  probate  court  refused  to  allow  the  claim.  This  court  held 
that  the  demand  was  properly  rejected,  because  the  demand  was  not  exhibited 
within  the  firat  10  years  of  administration.  As  the  notice  to  the  administrator 
is  sufficiently  made  by  proving  up  tlie  demand  in  legal  form,  (Spaulding  v. 
Suss,  4  Mo.  App.  541,)  it  is  evident  that  it  was  held  in  this  case  that  the  stat- 
utes began  to  run  from  the  date  at  which  the  demand  might  have  been  ex- 
hibited, and  that,  as  the  demand  was  a  note  running  to  certain  maturity,  it 
might  have  been  exhibited  at  any  time  after  the  grant  of  letters,  and  the  de- 
mand was  barred  against  the  estate  though  actually  not  due  when  offered  for 
probate. 

It  is,  however,  contended  by  appellant  that  the  case  presented  is  not  of  an 
absolute  liability  running  to  certain  maturity,  but  that  of  a  contingent  lia- 
bility which  could  not  be  exhibited  against  the  estate  until  the  liability  was 
fixed  by  the  happening  of  the  contingency.  The  petition,  however,  alleges, 
not  only  that  both  corporations  have  parted  with  all  their  property,  and  are 
wholly  insolvent,  and  that  this  condition  of  things  existed  as  to  both  of  them 
before  August  20,  1878,  but  that  they  are  both  dissolved,  and  have  ceased  to 
have  any  existence, — ^the  Grand  Avenue  since  January,  1875,  and  the  Gravois 
since  August,  1878.  As  plaintiff  is  not  a  judgment  creditor,  this  allegation 
as  to  the  Gravois  wan  necessary  in  order  to  give  him  any  standing  in  court 
under  the  statute.  The  liability  of  the  stockholder  of  the  corporation  to  its 
creditors  is  not  at  first  a  primary,  but  a  secondary,  liability:  but  when  the 
corporation  is  utterly  penniless  and  dissolved,  the  liability  of  the  stockholders 
to  the  creditors  is  fixed,  and,  by  the  terms  of  the  statute,  is  a  direct  and  pri- 
mary liability,  and  the  contingency  by  the  statute  has  happened.  The  claim  of 
the  trustees  of  a  dissolved  corporation  against  its  stockholders,  and  of  the 
creditors  of  a  dissolved  corporation  against  its  stockholders,  for  unpaid  stock, 
matures  on  the  dissolution  of  the  corporation,  and  if  not  presented  for  allow- 
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ance  against  the  estate  of  a  deceased  stockholder  within  the  time  of  the  lim- 
itationt  it  is  barred.    Larkin  v.  Willi,  12  Mo.  App.  135. 

Appellant  contends  that  the  dissolution  of  the  Gravois  Company,  which  had 
assumed  these  bonds,  could  not  operate  to  hasten  the  maturity  of  the  coupons, 
and  as  these  coupons  did  not  m«iture  until  within  10  years  before  the  begin- 
ning of  this  suit  against  the  estate  of  the  stockholders,  there  was  no  bar  by 
virtue  of  the  special  statute  of  limitation.  Either  there  was  a  liability  of  the 
corporation  at  the  time  of  its  dissolution,  or  tliere  was  none.  If  there  was  no 
such  liability,  cadit  qtuestio^ — we  have  nothing  to  talk  al)Out.  If  there  was 
such  a  liability,  it  is  this  liability  which  the  statute  permits  the  creditor  to  en- 
force directly  against  the  stockholder.  It  then  becomes  a  liability  of  the  stock- 
holder, directly  enforceable  against  him  to  the  amount  of  this  stock.  That  it 
had  not  matured  is  immaterial,  where  the  action  is  against  the  stockholder's 
estate,  because  the  proceeding  is  not  to  enforce  its  collection  before  maturity, 
but  to  exhibit  it  to  its  administrator,  and  prove  it  against  his  estate.  The  ad- 
ministration law,  for  wise  and  obvious  reasons,  requires  that  this  shall  be  done 
within  a  certain  period  after  the  date  of  letters.  The  policy  of  our  adminis- 
tration law  looks  to  the  speedy  settlement  of  the  estates,  and  the  placing  of 
the  residue  in  the  hands  of  Ihe  distributees  as  soon  as  may  be,  freed  from  all 
claims  of  which  notice  can  be  given,  and  to  the  freeing  of  the  real  estate  from 
claims  for  the  debts  of  the  deceased.  It  requires  a  distribution  at  the  end  of 
every  year,  and  that  this  should  be  made  advisedly.  The  law,  in  pursuance  of 
this  policy,  provides  for  the  discharge  of  unmatured  indebtedness  of  the  estate 
by  a  system  of  discounting,  where  the  parties  will  consent;  and  where  no  such 
consent  can  be  had  it  requires  that  the  demand,  whether  matured  or  not,  shall 
be  exhibited  against  the  estate,  where  this  can  be  done,  as  it  can  be  done  in 
the  case  of  all  demands  running,  as  in  the  case  before  us,  to  certain  maturity. 

We  are  of  opinion  that  the  circuit  court  properly  held  in  the  present  ciise 
that  the  letters  of  administration  upon  the  estate  of  Die  deceased  stockholder 
having  been  granted  on  May  21,  1877,  the  claim  of  a  creditor  of  the  corpora- 
tion, which  was  admitted  to  be  utterly  without  property,  and  actually  dissolved 
on  August  20,  1878,  was  barred,  under  the  special  statute  of  limitation,  if 
not  exhibited  before  June  5,  1883,  and  that  it  was  immaterial  that  the  de- 
mand against  the  company,  which  the  claimant  was  seeking  to  enforce  against 
the  estate  of  the  stockholder,  had  not  been  due  for  two  yeai-s  at  the  date  of 
the  exhibition  of  the  demand  against  the  estate.  The  judgment  is  therefore 
affirmed. 

(All  the  judges  concur.) 

From  this  judgment  defendant  appealed. 

C.  A,  Finkelnburg  and  C.  D,  Bantz^  for  defendant.  Smith  &  Harrison  and 
A,  R.  Taylor,  for  plaintiff. 

Brace,  J.  This  case  is  before  us  on  appeal  from  the  judgment  of  the  St. 
Louis  court  of  appeals,  affirming  the  judgment  of  the  St.  Louis  circuit  court, 
and,  after  a  careful  consideration  of  the  views  urged  by  counsel  for  appellant, 
we  are  of  opinion  that  the  doctrine  asserted  by  the  court  of  appeals  is  correct, 
and  the  judgment  of  said  court  is  affirmed,  on  the  grounds  and  for  the  rea- 
sons stated  m  the  opinion  of  said  court,  15  Mo.  App.  565,  supra. 

(All  concur,  except  Sherwood,  J.,  not  sitting.) 


State  t).  Miller. 

{Stiprtfme  Qntrt  of  Missouri.    November  28,  1887.) 

1.  Assault  with  Iwtbwt  to  Kill— Instructions. 

On  the  trial  of  an  indictiuont  fiir  an  assau-U  with  intent  to  kill,  the  instructions 
set  forth  the  facts  sufficient  to  coastitute  the  crime  as  dotined  in  Rev.  St.  Mo.  ^  1262, 
but  did  not  charge  that  the  assault  must  be  shown  to  have  t)een  made  feloniously. 
Held  no  error. 
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2.  Witness— CRKDiBiLiTY—ArcusBD  TaeriFYiKfl  in  Her  Own  Behalf— Tn8tri-ctk)n. 

The  defendant,  on  trial  for  assault  with  intent  to  kill,  was  a  witness  in  lier  <jwn 
behalf.  The  judge  instructed,  in  effect,  that  the  jury  should  give  her  evidence  such 
weight  as  they  thought  proper,  but,  in  deterniining  the  credit  due  to  her,  they  should 
take  into  account  tliat  she  was  a  witness  testifying  in  her  own  behalf,  atld,  that 
the  instruction  was  correct. 

3.  Same— Reputation  por  Morality— Instructions. 

Competent  evidence  was  given  as  to  the  general  reputation  of  a  witness  for  mo- 
rality, but,  when  instructing  as  to  the  weight  to  be  attached  to  the  testimony  of  the 
witiiens,  the  judge  directed  the  Jury  to  consider  the  '*  reputation  of  the  witness  for 
morality,*'  omitting  the  word  *' general/'  in  connection  with  reputation.  Held^ 
that  the  omission  was  no  cause  for  reversal. 

4.  Same— Examination— Discretion  of  Court. 

A  question  arose  as  to  whether  the  assault  of  which  defendant  was  charged  was 
committed  in  Missouri  or  Kansas,  the  boundary  line  at  the  particular  locality  t>e- 
ing  a  railroad  track.  Witness  was  un&miliar  with  the  English  tongue,  and  had 
stated  through  the  interpreter  that  she  could  not  distinguish  between  the  terms 
"east"  and  ''west,"  and  the  court  refused  to  compel  the  witness  to  answer  a  ques- 
tion  as  to  whether  the  assault  happened  on  the  siue  of  the  track  on  which  the  sun 
rises  or  sets.  Other  witnesses  afterwards  testified  as  to  the  locality  where  the  assault 
was  made.    Held^  that  the  refusal  was  no  abuse  of  the  discretion  of  the  court. 

Appeal  from  circuit  court,  Jackson  county;  Henry  P.  White,  Judge. 
8heiTy  &  Hughes  and  Wm.  JSurris,  for  appellant.    The  Attorney  Qeneralp 
for  respondent. 

Ray,  J.  Defendant  was  indicted  in  the  criminal  court  of  Jackson  county» 
Missouri,  at  the  May  term,  1886,  for  an  assault  with  intent  to  kill  one  Agnes 
Warz.  Ko  point  is  made  upon  the  indictment,  which  is  the  usual  and  due 
form,  and  need  not  be  further  noticed.  Upon  the  trial  of  the  cause  the  jury 
returned  a  verdict  that  they  found  defendant  guilty,  as  charged  in  the  indict- 
ment, but  that  they  could  not  agree  as  to  the  punishment;  whereupon  the  court 
fixed  the  same  at  imprisonment  in  the  penitentiary  for  the  period  of  10  years. 
An  extended  and  detailed  statement  of  the  facts  and  circumstances  as  they 
appear  in  the  record  will  not  be  required.  Defendan  t,  w^ho  is  a  colored  woman» 
and  said  Agnes  Warz,  who  is  a  Qerman  woman,  resided,  at  the  time  of  the 
difficulty,  on  adjoining  premises  on  State  Line  street,  in  Kansas  City,  Mis- 
souri, and  not  far  from  the  line  dividing  the  states  of  Missouri  and  Kansas. 
There  had  been  ill  feelings  between  them  for  some  time,  growing  out  of  causes 
unnecessary  now  to  notice,  and,  on  the  evening  of  May  28,  1886,  Agnes  Warz, 
the  prosecuting  witness,  went  over  to  a  grocery  store  across  the  line,  in  Kan- 
sas City,  Kansiis,  for  the  purpose,  as  she  testifies,  of  laying  in  supplies  for  break- 
fast next  morning,  and,  as  further  appears,  also  for  the  purpose  of  having 
the  defendant  arrested,  upon  charges  of  exposing  her  person,  and  using  vile 
and  obscene  language.  A  police  officer,  in  Kansas  City,  Kansas,  of  whom  she 
inquired  about  the  arrest  of  defendant,  told  her  to  go  back  and  get  a  Missouri 
policeman.  She  then  started  back  with  a  paper  of  eggs,  which  she  had  bought, 
and  on  her  way  home  she  met  defendant,  who  assaulted  her,  cutting  her  se- 
verely, one  or  more  times,  with  a  razor  or  knife.  There  is  perhaps  some  con- 
flict in  the  evidence  as  to  the  exact  locality  of  the  fight,  and  whether  the  same 
was  in  Missouri,  or  on  or  just  over  the  line  in  Kansas;  but,  taken  altogether, 
the  evidence  is  pretty  satisfactory  that  it  was  in  this  state.  And  further,  un- 
der the  instructions  of  the  court,  the  jniy  were  required  to  find  that  the  as- 
sault was  made  in  Jackson  county,  in  the  state  of  Missouri. 

Some  points  are  made  in  this  court  as  to  the  admission  and  exclusion  of  evi- 
dence at  the  trial.  Remarks  made  by  Agnes  Warz  at  the  grocery  store,  and 
testified  to  by  her,  and  also  by  Joseph  Meyers  and  Michael  Sullivan,  and  not 
specifically  or  otherwise  designated,  were,  it  is  claimed,  no  part  of  the  res 
gesttBt  and  incompetent.  Again,  the  witness  Kussell,  testifying  in  defend- 
ant's behalf,  was  interrogated  by  the  prosecuting  attorney  concerning  his  ar- 
rest about  soii^u  affair  with  a  girl,  and  whether  the  people  in  that  part  of  the 
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town  did  not  want  to  rock  him  out  of  it.  Again,  error  is  claimed  in  the  ex- 
amination of  witness  Todhunter,  as  to  the  reputation  of  witness  Russell  for 
morality,  truth,  and  vei^acity;  and  also  that  the  witness  George  Groves  com- 
menced to  state  what  Agnes  Wara  said  immediately  preceding  the  difficulty,  and 
that  her  declarations  then  made  were  part  of  the  res  gestce,  and  improperly 
excluded.  And  again,  it  is  said  that,  although  the  court  of  its  own  motion 
interposed  an  objection,  and  refused  to  allow  an  examination  as  to  what  kind 
of  a  house  defendant  was  keeping,  the  witness  Russell  was  afterwards,  dur- 
ing tl)e  course  of  his  examination,  interrogated  about  the  girls  stopping  at  de- 
fendant's house,  and  whether  families  in  the  neighborhood  did  not  beg  wit- 
ness not  to  permit  defendant  to  keep  that  house,  etc.  But  counsel  do  not 
clnim  in  their  brief  that  the^  interposed  any  objections  at  the  time,  in  any  of 
these  instances,  or  that  any  exceptions  were  ttiken ;  and  an  examination  of  the 
record,  which  we  have  made,  shows  that  in  none  of  these  specified  instiinces 
was  any  objection  made  or  exceptions  saved.  As  to  such  matters,  therefore, 
there  is  nothing  presented  by  the  record  calling  for  review.  State  v,  Burnett, 
81  Mo.  119;  Rev.  St.  8  1921 ;  State  v.  McDonald,  85  Mo.  539;  State  v.  B rooks ^ 
5  8.  W.  Rep.  257.  830. 

As  already  said,  there  was  some  controversy  as  to  whether  the  assault  and 
fight  occurred  in  Missouri  or  Kansas ;  and  claim  is  here  made  that  the  trial  court 
en-ed  in  not  permitting  defendant's  attorney  to  cross-examine  Agnes  Warz  as 
to  how  she  knew  it  occurred  in  Missouri. ,  Defendant  further  claims  that  this 
was  especially  erroneous  and  prejudicial  because  she  was  the  only  witness 
testifying  as  to  where  it  occurred.  As  to  the  latter  statement,  defendant's 
counsel  labors  under  misapprehension.  For  example,  the  following  occurs  in 
the  testimony  of  the  witness  Meyers.  *'Qiuistion.  Do  you  know  where  the 
state  line  is?  Answer.  Yes,  sir.  Q,  Where  is  it?  A,  In  the  center  of  the 
[railroad]  track.  Q.  The  German  woman  was  on  which  side?  A,  On  the 
Missouri  side.  Q.  Was  she  tiiere  when  this  woman  cut  her?  A,  Yes,  sir. 
♦  *  •  Q.  Did  this  cutting  take  place  in  Jackson  county,  Missouri?  A,  I 
&m^t  tell  you.  It  was  on  the  Missouri  side  of  the  track,  but  I  don't  know 
whether  it  was  in  Jackson  county  or  not."  Again,  the  evidence  of  OiHcer 
Sullivan  is  to  the  effect  that  the  figlit  occurred  on  the  railroad  track,  which 
at  that  point  he  says  is  on  the  Missouri  side  of  the  line,  and  that  he  telephoned 
for  Missouri  policemen.  There  \a  other  testimony  in  the  record  bearing 
upon  the  question,  but  this,  we  think,  will  suffice  in  this  connection.  The 
elaim  that  the  court  refused  to  permit  defendant's  attorney  to  cross-examine 
Agnes  Warz,  the  prosecuting  witness,  as  to  her  knowledge  of  the  locality  of 
the  difficulty,  is  on  the  refusal  of  the  court  to  compel  the  witness  to  answer 
the  question  whether  it  happened  on  the  side  of  the  track  on  which  the  sun 
ribps  or  sets.  The  witness,  we  may  observe,  wiis  the  first  one  put  on  the 
stand  by  the  state.  She  was  not  able  to  speak  English  intelligibly  or  satis- 
factorily, and  was  testifying  through  the  interpreter.  Previous  to  the  refusal 
of  the  court  to  require  an  answer  to  said  question,  the  witness  had  stated, 
npon  examination  by  the  court,  and  after  direction  to  the  interpreter  to  give- 
her  theGerman  word  for  "east,"  that  she  was  uuable  to  distinguish  as  to  these 
terms,  "east"  and  "west,"  and  the  court,  being  satisfied  that  furtherexaminii- 
tion  on  this  point  was  a  waste  of  time,  stopped  the  examination  as  to  that  mat- 
ter, and  we  see  no  abuse  of  its  discretion  in  that  behalf. 

It  only  remains  to  notice  exceptions  taken  to  the  court's  action  in  the  mat- 
ter of  instructions,  all  of  which  were  given  by  the  court  of  its  own  motion^ 
none  being  asked,  either  by  the  prosecuting  officer  or  by  the  counsel  for  de- 
fendant. The  first  is  criticised  as  defective,  in  that  there  was  an  omission 
to  state  that  the  cutting  must  have  been  done  feloniotisly ,  The  instruction 
defines  the  offense  as  follows:  "To  constitute  the  offense  charged,  you  must 
find  and  believe  that  the  defendant.  Intending  to  kill  witness  Agnes  Warz,  as- 
saulted her,  the  said  Agnes  Warz,  with  a  razor  or  knife,  the  same  being  a 
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deadly  weapon,  and  you  must  also  find  that  such  assault  was  made  with  the  in- 
tent on  the  part  of  the  defendant,  on  purpose,  and  of  malice  aforethought,  to  kill 
the  said  witness  Agnes  Warz."  The  instruction  further  correctly  defines  the 
technical  expressions  "on  purpose,"  "malice,"  "aforethought,"  and  "malice 
aforethought."  This,  we  think,  is  all  that  is  necessary  in  this  sort  of  a  case, 
as  it  contains  all  tlie  essentials  require  by  section  1262,  Rev.  St.  1879,  on 
which  the  indictment  is  drawn,  and  which  provides  that  "every  person  who 
shall,  on  purpose  and  with  malice  aforethought,  shoot  at  or  stab  another,  or 
assault  or  beat  another  witli  a  deadly  weapon,  or  by  any  other  means  or 
force  likely  to  produce  death  or  great  bodily  harm,' with  intent  to  kill,  maim, 
etc.,  *  ♦  *  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
exceeding  ten  years."  State  v.  PuUens,  81  Mo.  387;  State  v.  Burr,  Id.  108; 
State  V.  Anderson,  Id.  78;  State  v.  Madder,  Id.  421.  If  the  doctrine  of 
these  cases  is  correct  as  to  indictments,  it  should  be  equally  applicable  to 
instructions,  which,  perhaps,  need  not  be  so  technically  precise  and  accurate 
as  indictments  are  required  to  be.  At  all  events,  instructions  in  such  cases 
are  sufficiently  correct  which  set  forth  ail  the  facts  necessary  to  constitute 
the  offense,  as  defined  in  the  statute.  In  tlie  case  of  State  v.  PuUens,  81  Mo. 
387,  the  defendant  was  indicted  and  convicted  of  the  crime  of  forgery.  The 
trial  court  instructed  the  jury  that,  if  the  defendant  falsely  made  and  forged 
the  note  in  question,  with  intent  to  injure  and  defraud,  etc.,  they  should  con- 
vict. It  was  contended  tliat  the  jury  should  have  been  instructed  that  they 
must  find  that  the  defendant  falsely,  fraudulently,  &nd  feloniously  made  and 
forged  the  instrument,  but  this  court  there  said:  "In  a  case  like  this,  the  in- 
struction need  not  follow  the  language  of  the  indictment.  If  the  defendant 
falsely  made  and  forged  the  note,  with  intent  to  injure  and  defraud,  he  was 
guilty,  as  charged  in  the  indictment." 

The  second  instruction  contains  a  full  and  correct  exposition  of  the  doo- 
trine  of  self-defense,  and  is  not  criticised  or  complained  of. 

The  third  is  as  follows:  "(3)  You  are  sole  judges  as  to  the  credibility  of 
witnesses,  and  the  weight  of  testimony.  In  determining  the  credit  you  will 
give  a  witness,  and  the  weight  you  will  attach  to  a  witness'  testimony,  you 
will  take  into  [account]  the  conduct  and  appearance  of  the  witness  upon  the 
stand,  the  probability  of  the  narration,  the  motives  actuating  the  witness,  the 
opportunities  of  the  witness  to  observe  and  to  be  informed  as  to  the  matter 
respecting  which  testimony  is  given,  the  reputation  of  the  witness  for  moral- 
ity, and  the  inclination  of  the  witness  to  speak  truthfully  or  otherwise  as  to 
the  matter  within  his  or  her  knowledge.  AH  these  matters  being  taken  into 
account  and  carefully  considered  by  you,  it  is  your  province  to  give  to  each 
witness  such  credit,  and  to  the  testimony  of  each  witness  such  weight,  as  you 
deem  proper.  And  if  you  shall  conclude  that  any  witness  has  sworn  willfully, 
falsely,  as  to  any  material  matter  involved  in  the  trial,  you  may,  if  you  see 
fit,  reject,  or  treat  as  untrue,  the  whole  or  any  part  of  such  witness*  testi- 
mony." It  will  be  observed  that  the  word  "general"  is  omitted  from  the  ex- 
pression authorizing  the  jury  to  consider,  in  this  behalf,  "the  reputation  of 
the  witness  for  morality."  Under  the  rulings  in  this  state,  a  witness  may  be 
impeached,  not  only  by  a  general  reputation  as  to  veracity,  but  the  inquiry 
may  extend  to  the  general  moral  character  or  reputation  of  the  witness. 
State  v.  Grant,  79  Mo.  113,  and  cases  cited.  The  rule  thus  being  to  limit  the 
inquiry  to  the  general  reputation  or  character,  the  question  is,  what  effect  is 
to  be  given,  in  this  case,  to  the  omission  of  the  word  "general"  from  said  in- 
struction? At  the  trial,  impeaching  testimony,  addressed  to  the  general  rep- 
utation of  Russell,  testifying  in  defendant's  behalf,  for  morality,  was  intro- 
duced in  rebuttal  by  the  state.  In  this  behalf  three  witnesses  were  examined, 
viz.,  R.  M.  Todhunter,  Joseph  Meyers,  and  Margaret  Dobson;  and  a  brief 
consideration,  of  their  testimony  in  this  respect  seems  necessary  and  proper. 
Todhunter  is  asked  the  usual  question,  whether  he  knows  the  general  reputa- 
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tioD  of  Rassell  in  the  neighborhood  where  he  lives  for  truth  and  veracity,  and 
answers  that  he  don't  know  whether  he  does  or  not.  The  court  thereripon 
says  that  '"the  reputation  is  what  people  who  know  him  say  of  him  generally. 
Now,  if  you  know  what  the  opinions  of  his  associates  or  acquaintances  gen- 
erally are,  you  know  his  reputation.  Not  what  you  know  of  him  personally, 
but  what  you  know  of  what  others  say.  Question.  Do  you  know  his  reputa- 
tion generally,  among  those  who  are  acquainted  with  him,  for  truth  and  ve- 
racity and  morality?  Anstoer.  No,  sir;  I  am  not  acquainted  with  it.  Mr. 
Woodson,  the  Prosecuting  A  ttamey.  Do  you  know  his  general  reputation 
for  morality?  A,  I  don't  tliink  they  look  upon  it  as  being  very  good.  Q. 
Do  you  know  his  reputation?  A.  Not  to  my  own  knowledge.  Q.  Do  you 
know  what  people  think  of  him?  A,  Yes,  sir.  Q.  Is  it  good  or  bad?  A.  I 
sliould  call  it  bad."  It  is  obvious  that  much  of  the  evidence  of  this  witness, 
especially  the  first  part  of  it,  does  not  meet  the  requirement  of  the  rule  as  to 
impeaching  testimony,  and,  upon  objection  thereto,  we  must  presume  that  the 
court  would  have  excluded  the  same.  But,  as  previously  said  in  this  opinion, 
no  objection  was  made  to  the  admission  of  the  evidence,  and  no  exception  was 
saved  in  that  behalf,  and  this  evidence  is  not  properly  for  review  in  tliis  court. 
Margaret  Dobson  is  asked  if  she  knows  the  genercd  reputation  of  Russell  in 
the  community  where  he  lives,  and  answers  as  follows:  "Well,  from  what  I 
hear  they  [them]  say,  they  give  him  a  bad  reputation."  Her  testimony  was 
not  objected  to,  and  is,  we  think,  competent;  while  that  of  Meyers  fully  con- 
forms to  the  requirements  of  the  above  rule,  and  is  as  follows:  ^'Question. 
Do  you  know  the  general  reputation  of  this  man  Russell,  down  in  that  com- 
munity, among  the  people  who  know  him,  for  morality?  Anaioer,  Yes,  sir. 
Q.  Is  it  ^ood  or  bad  ?  A .  Bad. "  No  witn  esses  were  called  by  defendant  upon 
the  question  of  the  general  reputation  of  Russell  for  morality  or  truth  and 
veracity.  The  question,  then,  is  about  this:  Whether,  where  the  impeach- 
ing testimony,  as  shown  by  the  record  before  us,  and  subject  to  review  in  this 
court,  is  competent  and  addressed  to  the  general  reputation  for  morality,  we 
must  reverse  the  cause  upon  the  mere  omission  to  employ  the  word  "general" 
in  an  instruction  otherwise  correct,  and  in  a  series  of  instructions  likewise 
correct,  in  all  other  respects.  The  instruction  should  be  considered,  we  tliiuk, 
in  the  light  of  the  evidence,  which,  as  the  same  is  before  us,  was  all  directed, 
as  said,  to  the  general  reputation  of  the  witness  for  morality, — what  his  neigh- 
bors, associates,  and  acquaintances,  generally,  said  of  him  in  the  community 
where  he  lived.  The  court  had  explained  to  the  witness  Todhunter,  in  the 
presence  of  the  jury,  as  we  have  seen,  that  the  inquiry  was  as  to  the  general 
reputation  of  the  witness,  what  was  said  about  him  generally  in  the  commu- 
nity, and  ihe  term  "reputation,"  so  used  la  said  instruction,  must,  we  think, 
hiive  been  understood  by  the  jury  to  mean  general  reputation,  and  the  mere 
omission  of  the  word  "general"  from  said  instruction  ought  not  to  work,  un- 
der the  circumstances  of  this  case,  a  reversal  of  the  cause. 

Some  complaint  is  made  of  the  fourth  instruction,  but  the  instruction  is  in 
due  form,  speaks  for  itself,  and  is  as  follows:  "(4)  You  must  take  into  ac- 
count the  testimony  of  the  defendant,  and  give  it  such  weight,  in  connection 
with  all  the  other  facts  and  circumstances,  as  you  deem  proper.  But,  in  de- 
termining the  credit  you  will  give  to  the  defendant  as  a  witness,  you  may 
take  into  account  the  fact  that  she  is  the  defendant,  testifving  in  her  own  be- 
half." 

We  find  no  error  in  the  record  demanding  our  interference,  and  therefore 
affirm  the  judgment. 

(All  concur.) 
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Allen  e.  MgCabe  and  others. 
{Supreme  Qnai  of  MtMouri.    November  28, 1887.) 

1.  Taxation— Collection  by  SuiT—JuDaMBNT— Opebation  and  EPFscrr. 

Tiie  judgment  of  a  court  of  ^^eneral  jurisdiction,  under  which  land  is  sold  to  col- 
lect the  taxes  levied  against  it,  which  recites  a  description  of  the  real  estate,  the 
amount  of  tax,  the  years  for  which  the  same  is  due,  and  adjudges  the  amount  of 
tax  against  the  land,  states  who  is  the  owner  thereof,  declares  the  judgment  a  firai 
lien,  decrees  the  enforcement  of  the  lien,  and  that  the  land,  or  so  much  thereof  as 
is  necessary  to  satisfy  the  judgment,  be  sold,  and  that  a  special  iieri  facicLt  issue 
thereon,  shows  no  defect  sufficient  to  justify  its  reversal;  and,  further,  such  judg- 
ment is  presumed  to  be  valid  as  well  in  a  tax  proceeding  as  in  any  other  kind  of 
action. 

2.  Samb— Parties— Rights  of  Cbstui  que  Trust  under  Trust  Deed. 

Certain  land,  upon  which  a  deed  of  trust  had  been  given,  was  sold  for  taxes;  bat 
the  cestui  que  trust  under  such  deed  was  not  joined  as  a  party  defendant  in  the  ac- 
tion wherein  the  judgment  for  the  sale  was  rendered.  Mela,  that  the  purchaser  at 
the  tax  sale  was  entitled  to  the  possession  of  the  property  sold,  notwithstanding 
this  fact,  and  the  only  right  which  the  cestui  que  trust  had  in  the  property  was  that 
which  he  had  under  his  deed,  viz.,  the  right  to  redeem  from  the  paramount  title 
of  the  purchaser  and  foreclose  against  the  uriginal  owner,  and,  as  the  tax  deed  was 
a  paramount  title,  the  holder  thereof  was  entitled  to  the  possession  until  such  re- 
demption should  be  made. 

3.  Same — Sale — Deed. 

Under  Rev.  St.  Mo.  {  6839,  requiring  the  sheriff,  in  selling  land  for  taxes,  to  "ex- 
ecute to  the  purchaser  a  deed  for  the  property  sold  •  *  •  which  shall  oonvev 
a  title  in  fee  to  such  purchaser,"  a  deed  which  purports  to  convey  the  land  sold, 
and  not  the  interest  of  the  owner  simply,  is  in  compliance  with  the  statute,  and 
good. 

Error  to  St.  Louis  circuit  court;  Wm.  H.  Hobneb,  Judge, 
Andrew  Mackey,  Jr.,  for  plaintiff  in  error.     C,  A.  8chnake,  for  defendant 
in  error. 

Brace,  J.  This  is  an  action  of  ejectment  instituted  in  the  circuit  court  of 
the  city  of  St.  Louis,  to  recover  possession  of  lot  10,  in  city  block  688,  in  Peter 
Lindeirs  addition  to  the  city  of  St.  Louis.  Defendant  McCabe  is  the  tenant 
of  defendant  Schrader.  The  case  was  tried  by  the  court,  without  a  jury,  on  all 
agreed  statement  of  facts,  from  which  it  appears  that,  on  the  sixteenth  of  July, 
1874,  one  Josiah  G.  McClelland,  who  was  at  the  time  the  owner  in  fee-simple 
of  said  lot,  by  his  deed  of  that  date,  in  which  his  wife  Joined,  duly  executed, 
acknowledged,  and  recorded,  conveyed  said  lot  to  one  Adolph  Kehr,  in  trust, 
to  secure  the  payment  to  said  defendant  Schrader  of  certain  promissory  notes 
which  she  held  of  his.  On  the  fifth  of  October,  1880,  a  suit  was  instituted  in 
the  circuit  court  of  the  city  of  St.  Louis  by  the  state,  at  the  i elation  of  the  col- 
lector of  said  city,  for  the  recovery  of  the  taxes  due  and  unpaid  on  said  lot  for 
the  years  1876, 1877.  and  1878,  in  which  suit  the  said  McClelland  and  Schrader 
were  made  parties  defendant.  McClelland  was  served,  but  no  service  was  ob- 
tained on  Schrader,  and  the  cause  was  dismissed  as  to  her  before  judgment. 
On  the  twenty-eighth  of  March,  1881,  judgment  was  rendered  for  plaintiif  in 
said  suit  for  the  amount  of  taxes  due  on  said  lot  for  said  years,  interest  and 
costs,  a  special  fieii  facias  issued,  and  by  virtue  thereof  the  lot  Wfis  sold  by 
the  sheriff  on  the  sixteenth  of  June  thereafter  to  the  plaintiff,  who,  on  the 
twenty-ninth  of  the  same  month  received  the  sheriff*s  deed  therefor,  which 
was  duly  recorded,  and  under  which  he  claims  title.  On  the  drst  of  October, 
1881,  McClelland,  being  in  default  on  his  promissory  notes,  secured  by  the  deed 
of  trust  aforesaid,  surrendered  possession  of  the  premises  then  occupied  by 
Ills  tenant,  McCabe,  to  the  defendant  Schrader  the  ctstui  que  trust,  and  di- 
rected McCabe  thereafter  to  pay  the  rents  to  her,  which  he  did,  and  the  same 
was  cre.iited  on  said  notes  as  paid.  This  continued  until  May  8,  1882,  when 
the  property  was  sold  under  the  deed  of  trust,  and  defendant  Schrader  became 
the  purchaser,  received  a  deed  therefor  from  the  trustee,  which  was  duly 
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recorded,  and  thereafter  McCabe,  who  continued  and  still  continues  in  posses- 
sion, attorned  to  her,  and  she  claims  title  under  said  trustee's  deed.  The 
court  found  the  issue  for  the  defendants  and  rendered  judgment  in  their 
favor,  and  the  plaintiff  brings  the  case  here  by  writ  of  error.  The  validity  of 
the  judgment,  execution,  and  sheriff^s  deed,  by  virtue  of  which  plaintiff 
claims  title,  is  questioned  by  counsel  for  defendants  on  the  ground  of  the  in- 
sufficiency of  their  recitals. 

We  have  given  them  a  careful  examination,  and  find  the  objections  urged 
to  their  sufficiency  not  well  taken,  even  if  the  rule  which  is  involved, — "that 
nothing  can  be  presumed  in  favor  of  tax  proceedings,  but  every  requisite  of  the 
law  must  be  shown  to  have  been  strictly  complied  with," — ^is  applied  to  them 
in  all  its  rigidity.  It  maybe  as  well,  however,  to  remark  that  the  cases  cited, 
which  support  this  proposition  of  law,  are  cases  in  which  the  collector  was 
authorized  in  a  summary  manner,  to  sell  land  without  the  judgment  of  any 
court,  or  in  which  the  judgment  under  which  the  sale  was  m:ide  was  rendered 
by  a  court  exercising  special  and  limited  jurisdiction,  and  are  not  in  point  in 
this  case,  which  is  that  of  a  judgment  of  a  court  of  general  jurisdiction,  and 
the  same  presumptions  are  to  be  indulged  in  favor  of  its  judgment,  and  the 
proceedings  under  it  in  tax  cases,  as  would  be  indulged  in  favor  of  any  judg- 
ment of  a  court  of  general  jurisdiction  in  an  action  between  individuals. 
WclHhear  v.  Kelley,  69  Mo.  843. 

The  judgment  in  this  case  contains  all  the  recitals  required  by  section  6838, 
Rev.  St.  1879.  It  describes  the  real  estate  upon  which  taxes  are  found  to  be 
due;  states  the  amount  of  tax  found  to  be  due  thereon;  the  years  for  which 
the  sume  are  due;  adjudges  the  amount  of  tax  so  found  to  be  due  against  said 
lot;  finds  that  Josiah  G.  McClelland  is  the  owner  thereof;  declares  the  judg- 
ment a  first  lien  upon  said  real  estate;  decrees  the  enforcement  of  the  lien,  and 
that  said  lot,  or  so  much  thereof  as  may  b3  necessary  to  satisfy  said  judgment, 
intert^st,  and  costs,  be  sold,  and  that  a  special  ^/'i/oc/o^  issue  thereon.  The 
execution  was  a  special  >{^ri/ao/a«,  properly  reciting  the  judgment,  the  cause 
and  court  in  which  rendered,  its  nature,  date,  and  amount,  and  commanding 
the  sheriff  to  make  the  amount  thereof,  interest,  and  costs  out  of  the  said  lot. 
The  sherifif*s  deed  properly  recited  the  judgment  and  execution,  and  showed 
a  sale  thereunder  in  strict  compliance  with  the  requirements  of  the  law,  the 
purchase  by  the  plaintiff,  the  payment  of  the  purchase  money,  and,  by  virtue 
of  the  power  in  him  vested  thereby,  he  conveyed  said  lot  to  Nathan  D.  Allen, 
the  plaintiff.  The  only  point  made  against  either  judgment,  execution,  or 
deed,  worthy  of  special  notice,  is  that  the  deed  conveys  the  lot  in  question, 
and  not  the  interest  of  the  owner  thereof,  and  this  for  the  purpose  of  correct- 
ing a  misconception  of  the  nature  of  the  proceeding. 

The  statute,  section  6839,  supra,  prescribes  no  form  of  deed  in  such  cases, 
but  requires  the  sheriff  "to  execute  to  the  purchaser  a  deed  for  the  property 
sold  *  *  *  which  shall  convey  a  title  in  fee  to  such  purchaser."  It 
must  be  remembered  that,  although  the  statute  makes  it  necessary  that  the 
owner  of  the  property  should  be  made  a  party,  and  this  is  necessary  to  csUl 
into  activity  the  jurisdiction  of  the  court  over  the  subject-matter,  yet,  when 
this  is  done,  the  proceeding  is  in  rem  against  the  property  to  enforce  the  lien 
of  the  state  on  that  property,  subordinate  to  which  the  owner  holds  his  title. 
The  judgment  is  in  rem,  the  execution  goes  against,  and  the  sheriff  sells, 
the  property,  and  not  the  interest  of  any  particular  person  in  it.  And  his 
deed  conveys,  in  the  language  of  the  statute,  "a  title  in  fee  to  the  purchaser. " 
The  deed  in  this  case,  accompanied,  as  we  have  found,  by  a  valid  judgment 
and  execution,  shows  a  compliance  with  all  the  requirements  of  and  in  strict 
conformity  to  the  nature  of  the  proceeding  under  the  statute. 

It  only  remains  to  inquire  what  title  did  the  plaintiff  acquire  by  his  pur- 
chase at  the  execution  sale,  as  against  the  defendant  Schrader  who  was  not  a 
paity  to  the  proceeding  in  which  the  judgment  was  rendered.    At  the  time  the 
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judgment  was  rendered  there  were  two  liens  on  the  premisesi  one  in  favor  of 
the  state  for  the  amount  of  the  unpaid  taxes  thereon,  one  in  favor  of  the  de- 
fendant Schrader  the  cestui  que  trust  in  said  deed  of  trust  for  the  amount  of 
McOlelland's  indebtedness  to  her  on  the  promissory  note.  The  lien  of  the  state 
was  paramount  to  that  of  said  defendant,  and  to  any  title  of  McClelland  that 
she  could  acquire  under  it  by  foreclosure.  The  only  right  she  had  as  to  that 
paramount  lien  was  to  pay  it  off,  and  thereby  redeem  the  title  of  McClelland 
from  that  lien;  not  having  been  made  a  party  to  suit  for  the  enforcement  of 
the  state's  paramount  lien,  that  remains  to  her  unimpaired  and  unaffected  hj 
the  judgment  therein  and  the  sale  msuie  under  it.  By  the  sale  under  the  deed 
of  trust  the  equity  of  redemption  of  McClelland  was  barred,  but,  as  against 
the  purchaser  at  the  execution  sale,  she  thereby  acquired  no  right  that  she 
did  not  have  under  the  deed  of  trust.  The  legal  title  that  she  acquired  by 
such  sale  was  the  title  of  McClelland,  which  was  subject  and  subordinate 
to  the  paramount  lien  of  the  state,  which,  when  enforced,  vested  in  the  pur- 
chaser at  the  execution  sale  a  legal  title  superior  to  that  acquired  by  the  pur- 
chaser at  the  trustee's  sale;  and  it  follows  in  this  action  of  ejectment  the 
plaintiff,  on  the  agreed  facts,  having  the  superior  legrd  title,  ought  to  have 
recovered  judgment  for  the  possession  of  the  premises.  Stafford  v.  Fher, 
82  Mo.  393;  Qitchell  v.  Kreider,  84  Mo.  472;  Cowell  v.  Gray,  85  Mo.  169- 
The  court  erred  in  refusing  plaintiff's  declarations  of  law  numbered  1, 2,  and  3» 
and  in  giving  defendant's  declaration  No.  1,  which  necessitated  a  finding  for 
defendants,  unless  defendant  Schra  ler  was  a  party  to  the  tax  proceeding,  and 
judgment  therein  was  rendered  against  her.  And  in  finding  for  the  defend- 
ants, on  the  evidence,  the  judgment  of  thj  circuit  court  is  therefore  reversed^ 
and  the  cause  remanded. 
(All  concur.) 

Johnson  v,  SnoRXRiDOE  and  others. 

{Supreme  Oourt  of  Miisonri.    November  28,  1887.) 

llOBTGAGES— LiXK  —  UnBBCOBDBD  TRUffl  DkeD  — COBPOBATIOITB  — KnoWLSDOB  OF  OfFI* 
CEKd. 

In  a  suit  to  foreclose  and  enforce  an  unrecorded  deed  of  trust  as  against  subse- 
quent purchasers,  one  of  whom  was  a  mining  corporation  which  had  by  a  trust 
deed  conveyed  the  property  to  one  Malone,  as  trustee  of  a  banking  corporation,  and 
by  asecond  deed  of  trust  to  one  Guthrie,  to  secure  bonds  sold  to  defendant  banking 
corporation,  the  evidence  showed  that  Malone  was  an  oificer  of  the  mining  corpo- 
ration, had  notice  of  plaintiff's  deed  of  trust,  and,  as  cashier  and  manager  of  the 
banking  corporation,  had  knowledge  of  plaintitf  *s  deed  of  trust  when  he  took  the 
deed  to  himself  from  the  mining  corporation;  and  that  the  other  officers  of  the 
corporations  claiming  the  position  of  subsequent  purchasers  in  good  faith,  who 
managed  the  transactions,  also  had  notice  of  plaintilf 's  deed.  Hdd^  that  the  evi- 
dence was  sufiicient  to  show  that  the  subsequent  purchasers,  although  they  were 
corporations  derivini?^  their  knowledge  through  their  officers,  were  not  purchasers 
without  notice  of  plaintilf 's  deed. 

Appeal  from  circuit  court,  Macon  county;  Andrew  Ellison,  Judge. 
Guthrie  <St  Sears  &nd  Dysart  &  Mitchell,  for  appellant.    John  T.  Jones  smd 
John  F.  Williams,  for  respondent. 

Norton,  C.  J.  On  the  twenty-ninth  day  of  April,  1872,  plaintiff  owned 
200  acres  of  land,  described  in  the  petition,  situated  in  Macon  county,  and  on 
that  day  conveyed  by  deed  of  general  warranty  all  said  land  to  Eli  0.  Short- 
ridge  and  Charles  G.  Epperson,  which  deed  was  not  recorded  till  the  ninth 
day  of  August,  1878.  At  the  time  said  deed  was  made,  said  Shortridge  and 
Epperson,  to  secure  to  plaintiff  two  notes  for  the  balance  of  the  purchase 
money,  amounting  to  ^,140,  executed  a  deed  of  trust  conveying  the  same 
land.    This  deed  of  trust  was  never  recorded. 

On  the  tenth  of  January,  1873,  said  Shortridge  and  Epperson  conveyed  said 
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land  by  deed  of  general  warranty  to  the  Missouri  Coal  &  Mining  Company,  a 
ooiporation  duly  organized  under  the  laws  of  this  state.  This  deed  was  r^ 
corded  on  the  twenty-fourth  day  of  August,  1878. 

On  the  twenty-fourth  of  August,  1878,  the  said  Missouri  Coal  &  Mining 
Company  gave  a  deed  of  trust  on  said  lands  to  B.  A.  Malone,  as  trustee  for 
the  Maoon  Savings  Bank,  to  secure  a  loan  of  $10,000,  made  by  said  bank  to 
said  company.  This  deed  was  recorded  on  the  twenty-fourth  of  August,  1878. 
On  the  thirty-first  of  April,  1881,  the  said  Missouri  Coal  &  Mining  Company 
gave  a  second  deed  of  trust  to  Ben  Eli  Guthrie,  as  trustee,  to  secure  the  pay- 
ment of  $^,000  of  bonds  issued  by  the  said  company,  which  deed  was  recorded 
on  the  seventeenth  of  May,  1881.  It  is  claimed  that  the  larger  portion  of 
these  bonds  had  been  bought  by  the  Macon  Savings  Bank,  and  the  remainder 
by  the  Farmers*  &  Traders'  Bank.  On  the  sixteenth  of  February,  1882,  the 
said  Macon  Savings  Bank  and  Farmers'  &  Traders'  Bank  failed  in  business, 
and  made  an  assignment  for  the  benefit  of  creditors. 

In  May,  1882,  suit  was  commenced  to  foreclose  said  deeds  of  trust,  in 
which  final  judgment  was  rendered  at  the  May  term,  1882,  of  the  Macon 
county  circuit  court,  and  said  land  ordered  to  be  sold  by  special  commission- 
ers, who  sold  the  same,  and  reported  the  same  to  the  said  circuit  court  at  its 
August  term,  1882,  which  was  by  said  court  affirmed,  and  the  proceeds 
distributed  to  the  said  two  banks  according  to  their  respective  interests.  At 
said  sale  the  land  was  bought  by  Thomas  Wardell,  who  is  not  made  a  party 
in  this  suit. 

The  plaintiff  commenced  this  suit  to  foreclose  his  unrecorded  deed  of  trust 
on  the  twentieth  of  July,  1882,  and  on  the  eighth  of  February,  1883,  filed  an 
amended  petition  adding  other  parties  and  a  second  count  on  another  note. 
It  is  admitted  in  the  petition  filed  by  plaintiff  that  his  deed  of  trust  was  never 
recorded,  but  he  seeks  to  conclude  the  Missouri  Coal  &  Mining  Company 
and  the  two  banks,  on  the  ground  that  they  took  their  respective  conveyances 
with  knowledge  of  his  unrecorded  and  outstanding  deed  of  trust.  On  the 
trial,  the  court  gave  a  general  judgment  for  an  unpaid  balance  on  the  notes 
against  said  Shortridge  and  Epperson,  and  directed  a  sale  of  the  lands  for  the 
payment  thereof,  from  which  the  defendants  have  appealed  to  this  court. 

The  vital  question  involved  in  this  case  is,  does  the  evidence  show  that  the 
Missouri  Coal  &  Mining  Company,  the  Macon  Savings  Bunk  secured  by  the 
deed  of  trust  to  Malone  as  trustee,  the  Farmers'  &  Traders'  Bank,  and  the 
Macon  Savings  Bank,  the  beneficiaries,  under  the  evidence,  in  the  deed  of  trust 
made  to  Guthrie,  had  notice,  at  the  time  the  respective  conveyances  were  made 
to  them,  of  the  unrecorded  deed  of  trust  given  to  plaintiff  to  secure  the  notes 
sued  on  ?  If  they  had  such  notice  the  judgment  must  prevail;  if  they  did  not 
have  it,  the  judgment  is  wrongful  in  decreeing  a  sale  of  the  land  to  pay  it. 
It  is  shown  by  the  evidence  that,  on  the  tenth  of  January,  1873,  when  the  con- 
veyance was  made  to  the  Missouri  Coal  &  Mining  Company  by  Epperson  and 
Shortridge,  Epperson  was  president  and  Shortridge  secretary  of  the  company, 
both  of  whom  had  knowledge  of  plaintiff's  deed  of  trust,  because  they  were 
the  grantors.  But,  inasmuch  as  in  making  the  sale  to  the  mining  company 
they  were  acting  for  themselves  and  their  interests,  adverse  to  said  company, 
their  knowledge  of  the  unrecorded  deed  of  trust,  acquired  while  not  acting  for 
the  bank  but  for  themselves,  was  not  the  knowledge  of  the  said  company.  In- 
neraHty  v.  Bank,  139  Mass.  332, 1  N.  E.  Bep.  282;  Bank  v.  Chase,  72  Me. 
226;  Wickeraham  A  Keith  v.  Zinc  Co.,  18  Kan.  481;  Savings  Ass'n  v.  Print- 
ing  Co.,  25  Mo.  App.  643.  WhUe  the  court  refused  to  give  an  instruction 
asked  by  defendants,  enunciating  the  above  principle,  thereby  indicating  that 
the  case  was  tried  on  the  theory  that  such  knowledge  of  Epperson  and  Short- 
ridge of  plaintiff's  unrecorded  deed  was  knowledge  on  the  part  of  the  coal 
company,  still,  if  we  regard  this  as  an  equitable  proceeding,  and  there  is  other 
evidence  sufficient  to  charge  the  coal  company,  as  well  as  the  banks,  with  no- 
v.6s.w.no.l — 5 
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tice,  the  Judgment  must  be  sustained.  We  are  of  the  opinion  that  the  evi- 
dence before  the  court  was  sufficient  for  that  purpose. 

Plaintiff  testified  as  follows:  ''I  sold  Shortridge  and  Epperson  the  200  acres 
of  land  in  question,  and  made  them  a  deed  therefor,  and  took  a  deed  of  trust 
and  two  notes  from  them.  I  have  not  the  deed  of  trust.  It  is  lost.  I  left  it 
in  the  Macon  Savings  Bank  for  safe-keeping.  Did  not  record  it.  Epperson 
was  president,  James  B.  Malone,  cashier,  of  the  bank  at  the  time.  *  *  * 
Malone  was  managing  the  bank  at  the  time  the  deed  of  trust  was  executed  and 
delivered  to  me,  and  he  knew  that  I  held  it.  I  know  that  he  knew  it,  because 
I  had  talked  with  him  about  it.  He  m:ide  some  of  the  payments  on  those 
notes  himself.  *  *  *  I  am  satisfied  Malone  has  known  of  the  deed  of  trust 
ever  since  it  was  executed.  He  is  the  man  I  first  left  it  with  in  the  bank, 
and  was  the  manager  until  its  failure  in  1881."  On  cross-examination:  **I 
took  it  to  the  bank,  and  handed  it  to  Malone,  the  cashier,  for  safe-keeping.  I 
was  on  my  way  to  Howard  county  at  the  time,  and  intended  to  get  it  when  I 
came  back.  I  intended  to  get  it,  but  kept  neglecting  from  time  to  time  to 
take  it  away.  ♦  ♦  ♦  Malone  made  one  or  two  payments  on  the  note  him- 
self, and  all  of  them  were  made  in  the  bank." 

E.  0.  D.  Shortridge,  one  of  the  defendants,  testified  the  same  as  Johnston 
in  reference  to  the  purchase  of  the  land  by  himself  and  Epperson,  the  execu- 
tion of  the  deed  of  trust  and  notes,  and  said  that  ''Epperson  and  myself  sold 
and  conveyed,  January  10,  1873,  the  land  we  got  of  plaintiff  to  the  coal  com- 

rmy.  At  the  date  of  the  deed  and  of  its  record,  Epperson  was  president  and 
was  secretary  of  the  company.  J.  B.  Malone  was  treasurer,  and  each  of  us, 
together  with  A.  L.  Shortridge,  were  directors,  and  Epperson  continued  pres- 
ident from  the  time  of  the  organization  down  to  the  time  of  the  assignment 
in  1881  or  1882.  Malone  was  treasurer  for  the  same  period,  and  I  was  secre- 
tary till  1881,  with  the  exception  of  one  year.  I  was  also  general  superin- 
tendent, from  the  organization  until  about  the  year  1881.  This  deed  of  trust 
above  mentioned  was  not  recorded,  and  my  understanding  was  that  Johnston 
left  it  with  the  Macon  Savings  Bank  for  safe-keeping.  The  Macon  Savings 
Bank  and  the  Missouri  Ck)al  &  Mining  €k)mpany  knew  of  the  existence  of  this 
deed  of  trust  and  of  the  notes,  and  that  they  were  unpaid.  I  know  that  Ep- 
person, Malone,  A.  L.  Shortridge  and  myself  have  talked  together  concerning 
these  notes  and  deed  of  trust.  The  Macon  Savings  Bank  and  Missouri  Goal 
&  Mining  Company  were  conducted  and  managed  by  the  same  interest  and 
the  same  parties,  except  myself.  There  were  share-holders  in  each  that  had 
no  interest  in  the  other. " 

On  cross-examination  the  witness,  in  reply  to  the  question  why  Johnston 
did  not  record  his  deed  of  trust,  said  l)ecause  Epperson  requested  him  not  to 
have  it  recorded,  and  that  Epperson  gave  as  a  reason  for  not  wanting  it  re- 
corded that  it  would  show  an  incumbrance  in  case  they  wanted  to  dispose  of 
the  land,  and  that,  as  well  as  he  could  remember,  Johnston  agreed  not  to  re- 
cord it.  It  may  be  stated  here  that  Johnston,  on  being  recalled,  denied  that 
there  was  any  understanding  or  agreement  that  the  deed  of  trust  was  not  to 
be  recorded.  Shortridge  was  asked,  on  his  further  cross-examination,  whether, 
at  the  time  of  making  the  deed  to  the  Missouri  Coal  &  Mining  Company,  he 
speciflcaUy  informed  the  directors  of  said  company  of  the  deed  of  trust,  and 
in  reply  he  said:  ''At  the  time  of  making  and  delivering  that  deed  the  only 
resident  and  managing  directors  of  the  coal  company  were  Epperson,  Malone, 
and  myself.  James  Carr  was  a  director,  residing  in  St.  Louis,  and  there  was 
a  vacancy  in  the  fifth  director.  No  other  director  knew  anything  about  mak- 
ing the  deed,  except  Epperson,  Malone,  and  myself.  There  was  nothing  said 
about  the  Johnston  deed  of  trust  at  that  time,  to  the  best  of  my  knowledge 
and  recollection."  He  further  stated  that  "afterwards,  I  knew  there  was  a 
deed  of  trust  made  to  the  Macon  Savings  Bank.  I  was  not  present  at  the 
making  of  the  deed  of  trust,  and  do  not  know  whether  the  Johnston  deed  of 
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trust  was  made  at  that  time  or  not."  After  stating  about  payments  made 
on  the  note,  he  stated:  "I  was  present  when  the  de^  of  trust  was  made  to 
the  Macon  Savings  Bank  in  1878.  At  that  time  Epperson  and  myself  made 
the  deed  to  the  coal  company  to  increase  the  security  for  the  purpose  of  this 
loan.  I  objected  to  making  the  deed  of  trust  to  the  Macon  Savings  Bank, 
for  the  reason  that  the  land  had  not  been  paid  for,  and  on  account  of  John- 
son's interest,  but  both  Malone  and  Epperson  said  Johnston  would  be  pro- 
tected. We  had  made  the  deed  to  the  coal  company,  but  it  had  not  been  put 
on  record  on  account  of  Johnston's  deed  of  trust,  and  that  it  had  not  been 
paid  for  in  full.  We  held  the  deed  till  it  was  recorded  in  1878.  Epperson, 
Malone,  and  myself  were  the  only  officers  of  the  coal  company,  and  the  only 
persons  present  in  1878  at  the  making  of  the  deed  of  trust  to  the  Macon  Sav- 
ings Bank."  Witness  was  then  asked:  "When  you  state  in  your  examina- 
tion in  chief  that  Epperson,  Malone,  A.  L.  Shortridge,  and  yourself  knew  of 
the  existence  of  the  deed  of  trust  to  Johnston,  and  that  it  was  not  paid  in 
full,  do  you  mean  to  be  understood  that  they  knew  of  it  before  and  at  the 
time  of  the  execution  of  the  deeds  from  the  Missouri  Coal  &  Mining  Ck)mpany 
to  the  Macon  Savings  Bank  and  Ben  Eli  GuthrieV"  To  this  the  witness  an- 
swered, "I  do." 

Wilson,  assignee,  testified  that  the  Farmers'  &  Traders'  Bank  was  a  part- 
nership run  under  that  name,  and  that  the  partners  were  Epperson,  Malone, 
and  Shepherd.  The  evidence  further  tended  to  show  that  the  coal  company, 
the  Macon  Savings  Bank,  and  Farmers'  &  Traders'  Bank  were  closely  con- 
nected, that  the  chief  owners  of  these  institutions  were  the  same,  and  that 
they  were  managed  and  controlled  in  the  main  by  the  same  officers. 

The  evidence  of  plaintiff  and  Shortridge,  above  detailed,  proves  that,  at  the 
time  Epperson  and  Shortridge  conveyed  the  land  in  question  to  the  Missouri  Coal 
&  Mining  Company,  Malone,  wheat  that  time  was  both  treasurer  and  director 
of  said  coal  company,  had  notice  of  plaintiff 's  deed  of  trust;  and  the  same  evi- 
dence proves  that  Malone,  as  cashier  and  manager  of  the  Macon  Savings  Bank, 
had  knowledge  of  said  deed,  when  the  deed  of  trust  was  made  to  R.  A.  Malone 
to  secure  said  bank  in  a  loan  made  to  the  coal  company;  and  it  also  proves  that 
both  Malone  and  Epperson,  who  were  partners  with  Shepherd  in  the  Farmers' 
&  Thiders'  Bank,  had  knowledge  of  plaintiff's  deed  when  the  deed  of  trust  was 
made  to  Ben  Eli  Guthrie  to  secure  the  payment  of  $40,000  of  bonds  issued  by 
the  coal  company.  If  credence  is  to  be  given  to  plaintiff  and  Shortridge, — and 
they  stand  before  us  unimpeached, — their  evidence  was  sufficient  to  justify  the 
trial  court  in  finding  that  the  coal  company,  as  well  as  the  two  banks,  took 
with  notice  of  plaintiff's  unrecorded  deed.  It  is  also  stated  as  one  of  the 
grounds  in  the  motion  for  new  trial  that  since  the  trjal  defendants  had  dis- 
covered new  and  important  evidence;  and  the  affidavits  of  Malone  and  Epper- 
son were  filed  with  the  motion,  one  of  them  to  the  effect  that  $700  had  been 
paid  on  the  note,  which  had  not  been  credited,  and  another  to  the  effect  that 
the  deed  of  trust  to  plaintiff  had  never  been  delivered  to  him.  The  counter 
affidavit  of  Mr.  Jones  was  filed,  stating  facts  showing  a  want  of  diligence  on 
part  of  defendants  In  discovering  and  procuring  the  evidence  of  said  Malone 
and  Epperson.  The  question  as  to  whether  any  balance  was  due  on  the  notes, 
as  well  as  the  execution  and  delivery  of  the  deed,  was  put  in  issue  by  the 
pleadings,  and  the  affidavit  of  Jones  shows  that,  prior  to  the  trial,  defendants 
and  their  counsel  had  conferred  with  Jones  and  Epperson,  and  had  opportu- 
nities for  several  days  to  ascertain  what  they  knew  about  the  case. 

The  evidence  discovered  was  cumulative  in  its  character,  and  for  this  rea- 
son, as  well  as  for  the  further  reason  that  no  diligence  to  procure  it  is  satis- 
factorily shown,  it  constituted  no  ground  for  a  new  trial.  Judgment  af- 
firmed, in  which  all  concur. 
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State  w  rel.  Gabeschb  9*  Slkvin  and  otherR. 

{9uprmn$  Oowi  <(f  JfiMotdi.    November  28, 1887.) 

1.  GuABDiAV  Aim  Ward— AcnoH  oir  Bohd— Wnmr  mat  bb  MAiirrAiifXD— Pabtisb. 

In  Missouri,  a  ward  who  has  reached  majority  may  inaintain  a  suit  against  the 
sureties  on  his  guardian's  bond,  although  the  guardian  is  not  joined  as  narty  defend- 
ant, and  although  the  action  is  brought  before  he  makes  his  final  settlement ;  and 
this  rule  is  not  changed  by  Acts  Mo.  1883,  p.  23,  requiring  executors  and  adminis- 
trators to  make  a  final  settlement  aUer  the  expiration  of  two  years  from  the  publi- 
cation of  notice  of  the  grant  of  letters;  nor  is  it  changed  by  Rev.  St.  Mo.  H  2612, 
providing  that,  if  a  guardian  fail  to  pay  to  the  ward  monev  ordered  on  final  settle- 
ment, the  same  proceedings  may  be  had  against  him  and  nis  sureties  as  against  an 
executor  or  administrator  who  fails  to  pay.^ 

2.  Bake— Duties  and  Liabilities— Ikvestmbhtb—Iubtbuctioks  to  Jurt. 

The  question  whether  a  guardian  is  reckless  or  injudicious  in  loaning  his  wards 
money  is  one  of  fact  for  the  lury ;  and  an  instruction  that  if  the  guardian  acted,  in 
loaning  the  money,  with  ordinary  care  and  prudence,  and  in  good  faith,  and  if  be 
fully  believed  the  security  taken  was  ample  to  secure  the  loan,  the  guardian  and 
his  sureties  would  not  be  liable  for  loss ;  and  a  charge  to  the  efifect  that  if  the  land 
mortgaged  to  secure  the  loan  was,  at  the  time  the  mortgage  was  executed,  sufficient 
to  properly  secure  the  amount,  then,  although  it  hadsince  depredated,  the  guardian 
and  his  sureties  would  not  be  liable  for  a  loss  sustained  thereby, — are  not  erroneous. 
8.  Sakb — ^Aooouktimo — Right  to  Chabob  Ward's  Board. 

A  guardian  who  furnishes  board  to  his  wards  without  intending  to  chai^ge  there- 
for at  the  time  it  was  furnished,  cannot,  at  a  later  time,  claim  a  credit  for  such 
board  against  his  wards. 

Transferred  from  St.  Louis  court  of  appeals. 

Eugene  C,  Slwin  and  A.  J.  P.  ffaresohe,  for  i^pellant.  /•  X.  Honubp^  for 
respondents. 

Norton,  C.  J.  This  suit  was  instituted  in  the  circuit  court  of  the  city  of 
St.  Louis  to  recover  damages  occasioned  by  an  alleged  breach  of  a  guardian's 
bond.  It  is  averred  in  the  petition  that,  in  1871,  John  F.  Slevin  was  ap- 
pointed, by  the  probate  court  of  St.  Louis  county,  guardian  of  the  person  and 
estate  of  Louis  Garesche,  then  a  minor  about  15  years  old;  that  said  Slevin 
made  and  executed  his  bond,  with  defendants  Charles  Slevin  and  AJezander 
P.  Garesche  as  sureties,  with  the  condition  that,  if  said  John  F.  Slevin  should 
well,  truly,  and  faithfully  discharge  the  duties  of  his  office  as  guardian  ac- 
cording to  law,  the  bond  should  be  void ;  otherwise  to  be  in  full  force.  As  a 
breach  of  the  bond,  it  is  averred  that,  on  the  first  of  June,  1875,  said  guard- 
ian loaned  to  John  Slevin  and  T.  E.  Slevin  $4,000  of  the  estate  of  bis  ward, 
Louis  Garesche,  took  their  notes  therefor,  payable  two  years  after  date,  and 
to  secure  the  same  took  from  them  a  mortgage  on  a  tract  of  land  in  William- 
son county,  Illinois,  particularly  described  in  the  petition.  It  is  further 
averred  that,  at  the  same  time,  said  guardian  also  loaned  to  the  same  parties, 
on  the  same  security,  64,500  belonging  to  the  estate  of  Adele  Garesche,  who 
was  also  his  ward;  that  he  made  report  of  these  loans  to  the  probate  court, 
and  represented  these  lands  taken  as  security  for  said  loans  to  be  worth  $10,- 
000,  when  in  fact  the  land  was  only  worth  $2,000.  It  is  further  averred  that 
plaintilf  and  said  Adele  Garesche,  in  1882,  filed  a  bill  to  foreclose  said  mort- 
gage, that  it  was  foreclosed,  and  the  land  was  sold  for  $4,600,  and  that  said 
plaintiff's  share  of  the  proceeds  of  said  sale  was  $2,000.  It  is  also  averred 
that  said  John  and  T.  £.  Slevin  became  bankrupts  in  1876,  that  John  has  died 
leaving  no  estate,  and  said  F.  E.  Slevin  was  insolvent.  It  is  then  averred 
that  said  investment  of  plaintiff's  money  was  reckless  and  injudicious,  and 
that  by  reason  thereof  he  bad  been  damaged  $4,000. 

1  In  Ball  V.  La  Clair,  (Neb.)  22  N.  W.  Rep.  118,  it  is  held  that  a  right  of  action  on  a 
guardian's  bond  to  recover  any  balance  remaining  doe  on  the  guardianship  acconnt, 
nrst  accrues  to  the  ward  when  the  amount  due  is  ascertained  on  the  settlement  of  the 
guardian's  final  account. 
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The  answer  of  defendants  Charles  Slevln  and  Garesche  admits  the  appoint- 
ment of  John  F.  Slevin  as  guardian,  and  the  execution  of  the  bond  sued  on, 
as  alleged;  admits  that  said  Slevin  loaned  64,000  of  his  ward's  money,  and 
secured  the  same  by  mortgage,  as  stated  in  the  petition;  but  denies  tliat  the 
loan  was  made  to  John  and  Thomas  E.  Slevin,  and  avers  that  it  was  made  to  J. 
ft  J.  Slevin  &  Sons,  of  Cincinnati.  The  answer  denies  that  the  investment 
of  the  ward*s  money  was  recl^less  or  injudicious,  and  avers  tliat,  at  the  time 
of  said  loan,  the  said  guardian  truthfully  and  correctly  represented  the  value 
of  said  land  to  tlie  probate  court,  and  that  the  security  received  was  ample, 
and  sufficient  to  secure  said  investment,  and  that  in  making  the  loan  the 
guardian  acted  in  good  faith.  It  is  further  claimeil  that,  there  having  been 
no  final  settlement,  credit  should  be  given  the  guardian  for  the  ward's  board 
and  lodging  from  March,  1871,  to  the  date  of  his  majority,  and  that  it  was 
reasonably  worth  $25  per  month.  The  matters  set  up  in  the  answer  were 
denied  by  replication .  It  appeari  ng  that  defendant  John  Slevin  was  not  served 
with  process,  the  suit  was  dismissed  as  to  him,  and  the  trial  was  proceeded 
with  against  the  securities,  in  which  plaintilf  obtained  judgment,  from  which 
defendants  have  appealed,  and  seek  a  reversal  on  various  grounds,  the  first  of 
which,  stripped  of  all  redundancy,  is  that  a  ward  who  has  attained  his  ma- 
jority cannot  maintain  a  suit  against  the  securities  on  the  bond  of  the  guard- 
ian, without  making  such  guardian  a  party,  nor  until  final  settlement  has 
been  made  by  the  guardian,  and  his  liability  thereby  ascertained. 

It  is  mutually  conceded  in  the  briefs  of  counsel  that  the  above  contention 
cannot  be  sustained  under  the  rulings  of  this  court  in  the  cases  of  Devore  v. 
Pitman.  3  Mo.  180,  and  Oldham  v.  Trimble,  15  Mo.  side  page  230.  In  the 
first  of  these  cases  it  is  said  that  an  administration  bond  is  Joint  and  several, 
and  may  be  put  in  suit  by  any  person  aggrieved  against  one  or  all  of  the  ob- 
ligors, and  that  the  surety  may  be  sued  as  soon  as  the  principal  commits  a 
breach  of  the  condition  of  the  bond,  and  that  no  conviction  by  verdict  or  judg- 
ment is  necessary.  In  the  second  case  it  is  said:  *'It  has  been  long  settled  in 
this  state  that  an  action  on  an  administration  bond  may  be  instituted  against 
a  surety  before  any  indebtedness  has  been  previously  establislied,  or  any  judg- 
ment obtained  against  the  administrator.  This  rule,  though  contrary  to  tliat 
which  has  been  established  in  some  states,  has  been  too  long  established  now 
to  be  overturned.  Ko  distinction  can  be  maintained  between  an  adminis- 
trator and  curator."  It  is,  however,  insisted  that  the  act  of  1883,  (Acts 
1883,  p.  23,)  which  requires  executors  and  administrators  to  make  final  settle- 
ment after  the  expiration  of  two  years  from  the  date  of  the  publication  of 
notice  of  the  grant  of  letters,  and  provides  a  method  of  procedure  against 
them  in  the  event  of  their  failure  to  make  such  settlement,  has  modified  or 
changed  the  rule  announced  in  the  above  cases.  We  cannot  perceive  that  it 
has  any  such  effect.  In  the  said  cases  it  is  not  given  as  a  reason  for  the  rule 
that  the  law  at  that  time  made  no  provision  for  forcing  an  administrator  to 
make  final  settlement,  but  the  reason  given  is  that  an  administrator's  bond 
is  a  joint  and  several  obligation,  and  being  such,  suit  can  be  brought  against 
any  one  or  all  of  the  obligors.  Nor  is  the  question,  as  is  contendai,  affected 
by  section  2612,  Rev.  St.,  which  provides  that,  if  a  guardian  fail  to  pay  to  his 
ward  money  ordered  on  final  settlement  to  be  paid  him,  the  same  proceedings 
may  be  had  against  his  guardian  and  sureties  as  are  authorized  when  an  exec- 
utor or  administrator  fails,  when  ordered,  to  pay  demands  against  an  estate. 
When  an  executor  or  administrator  fails  to  pay  demands  against  the  estate, 
which  he  has  been  ordered  to  pay,  it  is  provided  by  section  235,  Eev.  St.,  if  he 
fall  to  pay  when  payment  is  demanded,  the  clerk  of  the  court,  on  application 
of  the  creditor,  and  being  satisfied  that  such  demand  has  been  made,  shall 
i^Hue  execution  against  the  property,  goods,  chattels,  and  real  estate  of  such 
executor  or  administrator.  And  by  section  236  it  is  provided  that,  if  any 
such  execution  be  returned  unsatisfied,  the  creditor  may  sue  out  a  scire  facias 
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against  any  one  or  more  of  the  securities  of  such  execator  or  administrator, 
referring  to  the  bond,  the  order  of  payment,  the  execution  and  return,  and 
requiring  such  security  to  show  cause  why  judgment  should  not  be  rendered 
against  him  for  the  amount  ordered  to  be  paid,  and  still  unsatisfied.  These 
sections  of  the  statute  simply  provide  a  summary  remedy  for  enforcing  the 
payment  of  a  demand  ordered  to  be  paid,  which  the  party  interested  may  or 
may  not  avail  himself  of,  but  they  in  no  way  deny  to  him  the  right  of  suit 
on  the  bond.  The  remedy  thus  provided  is  cumulative,  but  not  exclusive, 
and  by  the  terms  of  section  2612  can  only  be  resorted  to  by  the  ward  when, 
on  final  settlement,  the  guardian  has  been  ordered  to  pay.  Besides  this,  the 
fact  stated  in  plaintiff's  abstract  that  it  appeared  in  evidence  that  Slevin,  tlie 
guardian,  was  a  non-resident  of  the  state,  which  fact  was  not  disputed  in  the 
oral  argument,  nor  is  it  disputed  in  the  abstract  or  brief  of  counsel,  author- 
ized a  suit  on  the  bond  against  the  sureties,  even  in  the  states  where  the 
principal  is  ordinarily  held  to  be  a  necessary  party.  Bmndt,  Sur.  §  495; 
Com.  v.  Wenrick,  8  Watts,  159. 

The  question  as  to  whether  the  guardian  was  or  not  reckless  and  injudi- 
cious In  making  the  loan,  and  in  taking  the  mortgage  to  secure  it,  was  one  of 
fact  to  be  determined  by  the  evidence,  under  proper  instructions,  and  this 
question  we  think  was  fairly  submitted  to  the  jury  in  the  following  instruc- 
tions: '*(1)  If  John  Slevin,  guardian,  in  loaning  the  moneys  of  his  ward, 
acted  in  good  faith,  and  with  ordinary  care  and  prudence,  and  if  he  fully  be- 
lieved that  the  security  accepted  by  him  was  ample  and  sufficient  to  secure 
said  loan,  then  he  and  his  sureties  are  in  nowise  responsible  for  any  loss 
which  may  have  been  occasioned  by  such  loan.  (2)  If,  at  the  time  the  mort- 
gage read  in  evidence  was  executed,  the  land  accepted  by  the  guardian  as 
security  was  sufficient  properly  to  secure  the  same,  then,  although  the  same 
may  have  since  depreciated  in  value,  and  though,  upon  a  sale  of  the  security, 
it  did  not  realize  enough  to  pay  the  said  loan,  the  said  John  F.  Slevin  and  his 
securities  are  not  responsible  for  any  loss  that  may  have  been  occasioned  to  re- 
lator by  such  depreciation  or  sale."  As  the  answer  admits  that  the  $4,000  in 
question,  loaned  by  the  guardian,  belonged  to  the  estate  of  the  ward,  no  ques- 
tion of  the  non-liability  of  the  securities  for  a  pre-existing  debt  of  the  guard- 
ian can  arise  in  the  case. 

It  is  further  insisted  that,  under  the  evidence,  defendants  should  have  been 
allowed  for  the  board  and  lodging  of  plaintiff  by  the  guardian.  The  only  evi- 
dence upon  that  subject  was  that  of  the  guardian  himself,  who  testified  that 
his  wife,  then  deceased,  was  a  sister  of  Mrs.  Garesche,  the  mother  of  the  plain- 
tiff, and  that  before  Mrs.  Garesche  died,  she  requested  him  to  take  care  of  her 
children  after  herdeath.  He  further  testified  as  follows:  *' Accordingly,  after 
her  deiith,  they  came  to  my  house,  and  lived  there  during  their  minority.  The 
relator  herein  lived  with  me  from  March  6,  1871,  until  his  majority,  about 
five  years  and  four  months.  I  never  charged  him,  or  any  of  my  wards,  for 
their  board  or  lodging.  I  think  $25  per  month  would  be  a  very  reasonable 
charge  for  said  board  and  lodging.  I  did  not  intend  to  charge  them  for  their 
board  and  lodging,  for  I  thought  I  was  sufficiently  able  to  provide  for  them 
as  for  my  own  children,  but  I  never  told  them  1  would  not  charge  anything. 
Had  I  supposed  my  sureties  would  ever  have  to  pay  my  indebtedness  to  the 
relator,  I  would  certainly  have  charged  him  for  his  board  and  lodging.  The 
Garesche  children,  while  living  with  me,  were  treated  as  members  of  my  fam- 
ily." The  only  question  arising  on  this  evidence  is  as  to  the  correctness  of 
the  following  instruction  given  by  the  court  on  its  own  motion :  "  (3)  If  Louis 
Garesche  boarded  and  lodged  with  his  guardian,  John  F.  Slevin,  during  the 

time  of  such  guardianship,  from to ,  then,  whatever  would  be 

a  reasonable  compensation  for  the  same,  the  securities  of  said  John  F.  Slevia< 
on  said  guardian's  bond  are  entitled  to,  as  a  credit  in  this  cause:  provided 
said  guardian  furnished  said  board,  intending  at  the  time  to  charge  therefor 
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and,  if  he  did  not  so  intend,  he  cannot,  at  this  time,  claim  such  credit,  nor  can 
bis  sureties  make  such  claim."  Tliis  instruction,  under  the  evidence,  was 
fully  warranted  by  the  case  of  Folger  v.  Heideh  60  Mo.  288,  in  wbicb  it  is 
said:  ''It  is  not  believed  that  a  case  can  be  found  where  a  parent,  or  any  one 
standing  in  looo  parentis,  has  been  allowed  to  charge  an  infant,  where  he  took 
it  and  raised  it  as  a  member  of  his  family  without  any  intention  or  design  of 
charging  for  its  support." 

Finding  nothing  in  the  record  justifying  an  interference  with  the  Judgment, 
it  is  hereby  affirmed. 

(All  concur,  except  Judge  Sherwood,  who  did  not  sit,  nor  participate  in 
the  decision  of  the  case.) 

Stats  «r  nL  Gabssohb  v.  BLEvnr  and  others. 

{Supreme  Court  of  Miuottru    November  28, 1887.) 

Tnmafened  from  &L  Louis  court  of  appeals. 

Euffene  C,  SUevin  and  A»  J.  P.  Qareachef  for  appellant.    J.  JL  Bomsby,  for  resi>ODdenti. 

NoiRoir,  C.  J.  This  is  a  suit  on  a  guardian's  bond  against  defendants  as  sareties, 
to  recover  damages  for  an  alleged  breach  of  the  bond,  in  which  the  plaintiff  had  judg- 
ment, and  from  which  defendants  have  appealed.  The  questions  involved  in  this  case 
are  identical  with  those  involved  in  the  case  of  State  v.  Sievin,  ante,  68,  (decided  at  this 
term;)  and  op  the  authority  of  that  case  the  judgment  Is  hereby  affirmed,  in  which  all 
eoncur,  except  Judge  Smuwoon,  who  did  not  sit,  and  did  not  paradpate  in  the  decision 
of  the  < 


Tatlob  and  others  t).  Nationaii  Tempsbance  Belief  Union, 

iSupreme  Oowt  of  MUtouru    November  28, 1887.) 

1.  IxsusAHcs— Mutual  BsNxrir  Ihsubakcs— AonoN  ov  Polict^Plbaduto. 

In  an  action  upon  a  certificate  of  a  mutoal  benefit  association,  by  which  oertifl- 
cate  it  app«ured  that  the  association  agreed  to  make  an  assessment  of  all  its  mem- 
ben,  and  pay  the  amount  collected  for  mortuary  purposes  to  the  beneficiary,  not 
to  exceed  $1,000,  ?ieldt  that  a  petition  which  does  not  aver  that  defendant  failed  or 
zeAised  to  lay  any  such  assessment,  or  that,  having  laid  one  and  collected  it,  fidled 
and  refused  to  pay  the  same  to  plaintifi,  is  demurrable. 

ISaxs.  ^ 

By  the  terms  of  an  insurance  certificate  of  a  mutual  benefit  association,  the  asso- 
ciation was  not  bound  to  levy  an  assessment  to  meet  a  death  loss  until  60  days  after 
due  proof  of  the  death  had  been  made;  and  a  petition  which  fails  to  state  that  such 
proof  bad  been  made  is  defective. 

Error  to  circuit  court,  Ray  county;  Gbobge  W.  Dunn,  Judge. 
Doniphan  <fr  Reed,  for  plaintiffs  in  error.    J.  W.  ShorteU,  C.  T.  Gamer 
d  Bon.  and  J.  B.  Balh  for  defendants  in  error. 

KoBTON,  G.  J.  The  propriety  of  the  action  of  the  circuit  court  in  overrul- 
ing a  demurrer  to  plaintiff's  petition  is  the  only  question  we  are  called  upon 
to  decide.  The  petition  contains  three  counts.  So  much  of  the  first  count  as 
is  necessary  to  a  decision  of  the  point  raised  is  as  follows: 

"  Plaintiffs  state  that  defendant  is  a  corporation  duly  organized  and  operating 
under  the  laws  of  this  state.  Plaintiffs  state  that  on  the  twenty-second  day  of 
June,  1884,  George  B.  Taylor  departed  this  life,  and  his  wife,  Mary  £.  Tay- 
lor, departed  this  life  about  six  months  previous  to  the  death  of  her  said  hus- 
band. Plaintiffs  state  that  the  said  Charles  W.  Taylor,  Georgie  May  Taylor, 
and  Fonist  B.  Taylor,  are  the  minor  heirs  of  the  said  George  B.  Taylor  and 
llaiy  £.  Taylor,  now  deceased;  that  John  W.  Shot  well,  on  the  twenty-second 
day  of  July,  1884,  was  duly  appointed  by  the  probate  court  within  and  for  Ray 
county  as  guardian  of  the  person,  and  curator  of  the  estate,  of  the  said  Charles 
W.  Taylor,  Georgie  May  Taylor,  and  Fopist  B.  Taylor,  and  here  files  letters  of 
guardian  and  curatorship.    Plaintiffs  further  state  that  on  the  twelfth  day  of 
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June,  1882,  the  defendant  issued  to  the  said  George  R.  Taylor,  now  deceased, 
for  the  benefit  of  Mary  E.  Taylor,  his  wife,  for  the  sum  of  one  thousand  dol- 
lars, an  indemnity  certificate;  which  said  indemnity  certificate  was  duly  signed 
by  James  Milan,  president  of  said  company,  and  countersigned  by  F.  H. 
Lewis,  secretary,  said  certificate  being  in  words  and  figures  as  follows,  to- 
wit: 

"'No.  2,870.  Indemnity  Certificate  of  the  National  Tempebanoe 
Belief  Union.  $1,000. 
"'In  consideration  of  the  representation  and  agreements  contained  in  the 
petition  for  membership,  certificate  of  membership,  and  application  for  in- 
demnity made  by  George  B.  Taylor,  of  Bichmond,  county  of  Bay,  state  of  Mis- 
souri, (to  be  hereinafter  called  a  member,)  together  with  the  sum  of  eight  dol- 
lars, in  hand  paid,  and  the  further  sum  to  be  paid  on  assessments  as  they 
become  due  according  to  the  by-laws,  rules,  and  regulations  of  the  National 
Temperance  Belief  Union,  (which  shall  be  called  hereinafter  in  this  certificate 
"The Union,")  the  said  union  issues  this  indemnity  certificate,  with  the  fol- 
lowing agreements :  Sixty  days  after  due  proofs  of  the  death  of  the  said  mem- 
ber, G^eorge  B.  Taylor,  he  having  complied  with  all  the  conditions  of  member- 
ship, together  with  the  rules,  regulations,  and  by-laws  of  this  union,  the  said 
union  promises  and  agrees  to  make  an  assessment  on  all  qf  its  members  who 
bold  indemnity  certificates  subject  to  assessments,  and  pay  the  amount  col- 
lected tor  mortuary  purposes,  not  exceeding  one  thousand  dollars,  less  the  cost 
of  making  the  assessment,  to  Mary  E.  Taylor,  his  wife,  the  beneficiary  of  said 
member.  Should  the  said  member  live  until  the  fifteenth  day  of  September, 
in  the  year  1915,  he  will  then  have  attained  his  expectancy  according  to  the 
American  experience  table  of  mortality,  based  on  his  age  at  the  date  of  this 
certificate.  The  said  union  promises  and  agrees  that  in  this  event  it  wUl  make 
an  assessment,  as  before  provided  in  case  of  death,  and  pay  the  result  col* 
lected  for  mortuary  purposes,  not  exceeding  one  thousand  dollars,  less  the 
costs  of  making  the  assessment,  to  the  said  member  while  living.  The  assess- 
ments shall  be  paid  to  the  secretary  within  thirty  days  after  date  of  notice. 
Notices  of  assessments,  directed  to  the  address  of  the  holder  of  this  certificate 
as  it  appears  on  the  books  of  the  union,  and  deposited  in  the  post-office  at  the 
principal  office  oi  the  union,  shall  be  deemed  legal  notice.  The  petition  for 
membership,  certificate  of  membership,  application  for  indemnity,  certificate  of 
examining  physician,  by-laws,  rules,  and  regulations  of  this  union,  upon  which 
this  certificate  is  based,  are  hereby  referred  to  and  made  a  part  hereof,  the  same 
as  hereinafter  written.' " 

— So  much  of  the  certificate  recited  in  the  petition  as  relates  to  certain  "pro- 
hibitions, *'  "debts  and  liens."  and  power  of  agents  being  omitted,  because  they 
shed  no  light  on  the  question  involved.  The  petition  proceeds  to  aver  that  the 
said  George  B.  Taylor  fully  complied  with  the  terms  of  said  indemnity  certifi- 
cate in  every  particular  on  his  part,  but  that  the  defendants,  through  its  agents 
and  officers,  wholly  disregarding  its  contract  made  and  entered  into  with  said 
George  B.  Taylor,  deceased,  has  wholly  failed,  neglected,  and  refused  to  pay 
said  sum  of  $1,000  mentioned  in  said  certificate,  or  any  part  thereof,  although 
duly  notified  on  the  thirtieth  day  of  July,  1884,  of  the  death  of  said  Taylor. 
Wherefore  plaintiffs,  by  their  guardian  and  curator,  say  they  are  damaged  in 
the  sum  of  S1>000,  with  lawful  interest  thereon  from  the  death  of  the  said 
George  B.  Taylor  until  the  rendition  of  judgment;  for  which  they  ask  judg- 
ment, and  for  all  proper  relief  in  the  premises. 

It  will  be  observed  that,  by  the  certificate  set  forth  in  the  petition,  defend- 
lint  did  not  obligate  itself  absolutely  to  pay  to  the  beneficiary  the  sum  of 
$1,000,  less  cost  of  collecting  the  assessments.  The  agreement  was  to  make 
an  assessment  on  all  its  members  subject  to  assessment,  and  pay  the  amount 
collected  for  mortuary  purposes  to  the  beneficiary,  not  to  exceed  $1,000.   That 
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snm  was  to  be  the  utmost  limit  of  the  liability.  If,  after  assessing  all  its  mem- 
bers to  the  extent  of  its  power  to  assess,  a  less  amount  than  81,000  should 
be  realized,  such  amount  would  be  the  measure  of  its  liability.  It  wiD  also  be 
observed  that  the  petition  neither  avers  that  defendant  failed  and  refused  to  lay 
any  such  assessment,  nor  that,  having  laid  one,  and  collected  it,  it  failed  and  re- 
fused to  pay  the  same  to  plaintiff.  For  lack  of  these  averments  the  petition  is 
defective.  Curtis  v.  Life  Co,,  48  Conn.  98.  It  is  true  the  petition  avers  that 
defendant  refused  to  pay  the  said  sum,  but  it  wholly  fails  to  aver  that  it  had 
assessed  and  collected  the  sum, — ^the  two  facts  upon  which  its  obligation  to  pay 
rested.  The  petition,  to  have  made  a  case  for  the  recovery  of  the  •1,(K)0, 
should  have  averred  that  defendant  had  made  an  assessment,  and  had  collected 
a  sufficient  amount  to  pay,  but  refused  to  pay.  Smith  v.  Benefit  Ass'n,  24  Fed. 
Bep.  685.  In  the  case  of  Neu>man  v.  Benefit  Ass'n,  33  N.  W.  Bep.  662,  it  is 
held  that  an  action  against  mutual  benefit  associations  for  damages  for  refus- 
ing to  make  an  assessment  stipulated  for  by  its  certificate  of  membership  is 
properly  brought  at  law,  and  equity  has  no  jurisdiction;  but  that  on  such  an 
assessment  alone,  the  recovery  would  be  only  for  nominal  damages.  On  the 
other  hand,  in  the  case  of  Ben^t  Asa^n  v.  Sears,  114  HL 108,  it  is  held  tliat 
when  such  association  refuses  to  make  an  assessment  which  it  has  agreed  to 
make,  resort  may  be  had  to  a  court  of  equity  for  the  purpose  of  enforcing  spe- 
cific performance  of  the  contract. 

We  are  of  opinion  that,  as  against  any  such  solvent  corporation,  the  rem- 
edy on  such  an  agreement  as  the  one  in  suit  is  at  law;  and  while  it  may  be» 
as  held  in  the  case  of  Netoman  v.  Benefit  Ass^n,  supra,  that  the  single  aver- 
ment, without  more,  that  defendant  had  failed  and  refused  to  make  the  assess- 
ment, might  limit  the  recovery  to  nominal  damages,  we  are  satisfied  that,  had 
the  petition  in  this  case  averred  that  defendant  had  refused  to  make  the  assess- 
ment which  it  had  agreed  to  make,  and  that  if  such  assessment  had  been  made 
defendant  could  or  would  have  realized  the  sum  of  $1,000,  a  good  cause  of 
action  would  have  been  stated  for  the  recovery  of  the  whole  of  said  sum» 
and  such  a  cause  of  action  would  also  have  been  well  stated  if  the  petition 
had  averred  that  defendant  made  the  assessment  and  collected  therefrom  an 
amount  sufScient  to  pay  the  sum  stipulated  for,  but  refused  to  pay  it. 

When  an  incorporated  association  of  this  character  is  insolvent,  and  refuses 
to  make  an  assessment  which,  if  made,  would  produce  an  amount  sufficient 
to  pay  the  beneficiary,  and  it  refuses  to  make  such  assessment,  we  are  not  pre- 
pared to  deny  but  that,  in  such  case,  the  remedy  at  law  being  inadequate,  a 
court  of  equity  might  be  resorted  to  for  such  relief  as  its  elastic  powers  are  so 
well  adapted  to  afford.  The  defendant  was  not  bound  by  the  certificate  to 
make  any  assessments  till  60  days  had  expired  after  due  proof  had  been  made 
of  the  death  of  Taylor.  The  petition  is  defective  in  not  alleging  that  such 
proof  had  been  made.  It  is  averred  in  the  first  count  that  defendant  was  duly 
notified  of  the  death  of  said  Taylor,  but  even  this  averment,  general  as  it  is,  is 
whoUy  lacking  in  the  second  and  third  counts  of  the  petition. 

It  is  further  insisted  on  behalf  of  the  defendant  that  the  interest  of  the 
beneficiary,  Mary  Taylor,  was  only  an  expectant  interest,  and  that,  she  hav- 
ing died  before  her  husband,  George  R.  Taylor,  and  he  having  died  without 
having  appointed  any  other  beneficiary,  nothing  descended  to  the  heirs  of 
said  Mary  or  George,  and  that  plaintiffs  therefore  have  no  right  of  action. 
In  support  of  this  contention  we  have  been  cited  to  a  number  of  authorities, 
of  which  the  cases  of  Gentry  v.  Supreme  Lodge  K,  of  fT.,  20  Cent.  Law.  J. 
393,  and  RichvMmd  v.  Johnson,  28  Minn.  447,  10  N.  W.  Bep.  596,  are  rep- 
resentatives, in  which  it  is  held  that  the  wife,  who  was  named  in  the  certif- 
ieate  as  before,  and  who  died  before  the  husband,  had  only  an  expectancy. 
ThesA  decisions  are  put  upon  the  distinct  ground  that  it  appeared  that  the 
member  having  the  certificate  had  the  right  *'to  hold,  dispose  of,  and  fully 
control  said  benefit  at  all  times;"  and  because  he  had  this  right  the  appoint- 
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ment  of  his  wife  as  the  beneficiary  was  revocable»  and  until  revoked  she  only 
had  an  expectancy,  dependent  on  his  will  and  pleasure*  which  terminated 
when  she  died  before  he  did.  As  it  does  not  appear  from  the  petition  that 
the  husband  had  the  right  to  designate  any  other  beneficiary,  or  to  dispose 
of  and  control  the  benefit  at  all  times,  which  was  the  case  in  the  citations  re- 
ferred to,  the  authorities  have  no  application. 

For  the  reasons  given,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

(All  concur.) 

Oterholt  and  Wife  v.  Vieths. 
{Stgftreme  Court  of  MistouH,    Noyexnber  28,  1887.) 

1.  DSATH  BY  WbONGFDI.  AcT— TbB9PA88BB— INADBQUACT  OF  DaMAOBB. 

Where  in  an  action  for  damages  caused  by  the  death  of  plalntlfiTs  son  by  drown- 
ing in  a  pond  formed  in  an  excavation  on  defendant's  lot,  it  appeared  that  deceased 
approached  the  pond  across  a  private  lot  and  fell  into  it  from  a  side  not  on  a  pub- 
lic street  or  public  grounds,  and  the  jury  rendered  a  verdict  of  $10  damages  for 
plaintiff,  hdd,  upon  plaintiff's  appeal  on  the  ground  of  inadequacy  of  dama^^, 
that,  as  plaintiff  nad  no  ground  of  recovery  at  all,  the  verdict  would  not  be  set  aside. 
S.  Same— EviDBKCB. 

In  an  action  for  damages  caused  by  the  drowning  of  plaintiff's  eight-years-old 
son,  in  an  excavation  upon  a  lot  from  which  stone  had  been  taken,  and  in  which 
water  bad  collected,  the  testimony  showed  that  the  excavation  had  existed  about 
12  years;  that  defendant  had  owned  the  lot  only  about  four  months;  that  de- 
ceased approached  from  the  eastern  side  of  the  excavation,  across  an  adjoining  lot. 
Seld  that  conceding  that  it  was  defendant's  duty  to  fence  in  the  pond,  it  was  not 
error  to  allow  defendant  to  show  that  the  nature  of  the  soil  on  the  eastern  side  was 
so  rocky  that  it  was  almost  impossible  to  set  posts  therein  for  a  fence. 
Sk  Samb— Action  bt  Pabbxtt— Bvidbnoe  of  Pibabcial  OiBOUHBTAifCBS. 

In  an  action  by  a  mother  for  damages  for  the  death  of  a  child  it  was  shown  that 
she  was  a  widow,  having  one  daughter  besides  the  child  who  bad  been  killed;  that 
she  and  her  daughter  did  the  housework;  that  she  had  no  servant,  and  at  the  time 
of  the  accident  was  engaged  in  the  housework.  Hdd^  that  this  evidence  showed 
her  financial  circumstances  as  Ailly  as  was  proper,  and  that  a  direct  question  as  ta 
what  was  her  financial  condition  was  properly  excluded. 

4.  SaMB— BXOLUSIOB  OF  EVIDBMOB— TbANSOBITT  ON  APPBAIr— PSBBUMPTION. 

In  an  action  for  negligence  for  leaving  an  excavation  exposed  in  a  private  lot, 
certain  dty  ordinances  were  excluded  as  evidence,  one  of  the  objections  thereto- 
being  that  other  sections  of  the  ordinance  modified  and  changed  the  effect  of  the 
sections  sought  to  be  introduced.  As  the  transcript  upon  appeal  did  not  show  what 
those  other  sections  were,  heUL^  it  would  be  presumed  that  tne  decision  of  the  trial 
court  was  proper. 

Appeal  from  St.  Louis  circuit  court;  George  B.  Lubke,  Judge. 
Jew,  P.  Datcaon  and  9.  M.  StewarU  for  appellants.    Hitchcock,  MadUl  dh 
Ftnkelnburg  and  David  Goldsmith,  for  respondent. 

Norton,  G.  J.  This  suit  is  to  recover  damages  for  the  death  of  plaintiffs' 
eight-year-old  son,  who  was  drowned,  as  alleged,  in  a  pond  of  water  which 
h^  been  formed  in  consequence  of  rock  having  been  quarried  on  a  lot,  in  the 
city  of  St.  Louis,  owned  by  the  defendant.  The  jury  returned  a  verdict  for 
plaintiffs,  and  assessed  the  damages  at  $10,  and  from  the  judgment  rendered 
thereon  they  have  appealed,  and  among  other  erroi-s  argued  is  the  action  of 
the  court  in  refusing  to  admit  in  evidence  the  following  section  of  an  ordin- 
ance of  the  city  of  St.  Louis:  **Sec.  16.  All  holes,  depressions,  excavations, 
or  other  dangerous  places,  within  the  city  of  St.  Louis,  that  are  below  the  nat* 
ural  or  artificial  grades  of  the  surrounding  or  adjacent  street,  shall  be  prop- 
erly  inclosed  with  fences  or  walls,  or  be  filled  up  so  as  to  prevent  persons  and 
animals  from  falling  into  them. "  This  ordinance  was  objected  to  on  the 
ground  that  it  had  not  been  pleaded,  and  on  the  further  ground  that  the  other 
sections  of  the  ordinance  showed  that  said  section  related  to  highways.  In* 
asmuch  as  one  of  the  grounds  of  objection  is  based  upon  the  fiM^t  that  other 
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bections  of  the  ordinance  showed  that  the  section  in  question  related  to  pub- 
lic highways,  aud  inasmuch  as  those  other  sections  are  not  preserved  in  the 
record,  we  must  indulge  in  the  presumption  that  the  ruling  of  the  court  was 
proper.     City  o/Kanaaa  v.  Clark,  68  Mo.  588. 

During  the  examination  of  Mrs.  Overholt,  and  after  she  had  stated  that 
she  was  the  mother  of  the  chUd,  and  a  widow  at  the  time  of  the  accident;  that 
she  had  one  other  child,  a  daughter,  about  15  years  old;  that  she  and  her 
daughter  did  the  housework;  that  she  had  no  servant,  and  at  the  time  of  the 
accident  she  was  engaged  in  housework, — she  was  asked  what  her  financial 
condition  was,  and,  this  being  objected  to  by  defendant  as  being  immaterial, 
the  objection  was  sustained,  and  plaintiffs  excepted.  In  view  of  what  she  had 
been  allowed  to  state  as  to  her  condition  in  life,  we  are  of  the  opinion  that  the 
objection  was  properly  sustained.  The  court,  in  receiving  her  statements  as 
to  her  circumstances  and  surroundings  at  the  time  the  child  was  drowned, 
went  as  far  as  this  court  has  gone  in  tlie  case  of  Winters  v.  Railroad,  39  Mo. 
468-475,  and  others  to  which  we  have  been  cited. 

The  court  allowed  a  witness  to  state,  over  the  objection  of  plaintiffs,  that 
along  the  eastern  line  of  defendant's  lot  a  fence  could  not  be  built  witMut 
drilling  post-holes  in  the  rock.  It  appears  from  the  evidence,  that  the  exca- 
vation in  the  lot  had  been  made  by  quarrying,  12  or  15  years  before  the  acci- 
dent; that  defendant  had  acquired  the  lot  about  four  months  only  before  it 
occurred ;  that  the  said  excavation  extended  up  to  and  across  the  eastern  line 
between  defendant's  lot  and  a  lot  owned  by  one  Hardy;  that  the  eastern  bank 
of  tlie  pond,  which  was  precipitous  and  steep,  in  some  places  15  or  20  feet 
high  above  the  water,  was  wholly  upon  the  lot  of  said  Hardy,  excepting  the 
projection  of  an  occasional  rock  extending  over  the  eastern  line  of  defendant's 
line.  It  also  appears  that  the  son  of  plaintiff  approached  and  fell  into  the 
pond  from  the  east  side,  and  that  he  could  not  approach  it  from  that  side  with- 
out passing  over  Hardy's  lot. 

It  is  clear  from  the  petition  that  this  is  not  an  action  to  recover  damages 
occasioned  by  the  negligence  of  defendant  in  failing  to  fence  his  lot  along  a 
strei't  or  highway  to  guard  against  accidents  to  travelers  thereon,  but  it  is 
I>ased  on  the  alleged  negligence  of  defendant  in  not  fencing  on  a  line  of  his 
lot  which  did  not  abut  on  a  street  or  highway,  but  on  the  private  property  of 
another;  and  the  statement  of  the  witness  as  to  the  impracticability  of  making 
such  fence,  supposing  any  obligation  whatever  rested  upon  him  to  build  a 
fence  there,  certainly  had  a  bearing  on  the  question  of  negligence,  especially 
so  in  view  of  the  short  length  of  time  he  had  owned  the  property.  It  is  next 
insisted  that  the  amount  of  damages  awarded  by  the  jury  is  grossly  inade- 
quate, and  that  the  trial  court  erred  in  not  granting  a  new  trial  for  that  rea- 
son. 

The  question  of  difficulty  in  this  case  is  whether  the  plaintiffs  had,  under 
the  undisputed  facts,  any  cause  of  action  against  defendant.  It  is  neither 
claimed  in  the  petition,  nor  is  it  shown  by  the  evidence,  that  the  son  of  plain- 
tiff fell  into  this  pond  while  passing  along  or  over  a  street  or  highway,  by 
reason  of  the  failure  of  the  defendant  to  put  a  fence  along  such  street  to  guard 
against  such  accident;  but  the  petition  avers  that  plaintiff's  son  fell  into  this 
pond  on  the  east  side  thereof,  and  the  evidence  shows  that  the  east  bank  of 
the  pond  was  whoUy  on  the  lot  of  one  Hardy,  with  the  exception  of  an  occa- 
sional rock  jutting  from  said  bank,  one  of  which  extended  about  18  inches 
over  the  line  onto  defendant's  lot,  and  that  plaintiff's  approach  to  the  pond 
was  on  Hardy's  lot.  Whether  he  fell  from  the  bank  or  jutting  rock  does  not 
satisfactoiily  appear.  The  rule  of  liability  of  an  owner  of  property  under  such 
drcumstanoes  is  stated  in  Shear.  &  R.  Neg.  p.  598,  g  505:  '*  The  occupant  of 
land  is  under  no  obligations  to  strangers  to  place  guards  around  excavations 
made  by  him,  unless  such  excavations  are  so  near  a  public  highway  as  to  be 
dangeroiis  under  ordinary  circumstances  to  persons  passing  upon  the  waj»  and 
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using  ordinary  care  to  keep  upon  the  proper  path,  in  which  case  he  must  take 
reasonable  precaution  to  prevent  injuries  happening  therefrom  to  such  per- 
sons." The  same  rule  is  announced  in  1  Thomp.  Neg.  p.  803,  8  3;  Klix  v. 
Nienan,  32  N.  W.  Rep.  223;  Gillespie  v.  McQotmn,  100  Pa.  St.  144 ;  BdUagan 
▼.  Manufacturing  Co.,  10  N.  E.  Rep.  171 ;  Strauh  v.  Soderer,  53  Mo.  38.  While 
the  authorities  above  cited  recognize  the  liability  of  the  owner  if  a  child  is  in- 
jured by  dangerous  machinery,  so  situated  and  exposed  as  that  it  will  nat- 
urally attract  children  who  cannot  be  expected  to  comprehend  the  danger  of 
its  use,  where  the  owner  takes  no  precaution  to  prevent  access  to  it,  and 
thereby  impliedly  invites  children  to  it,  they  distinctly  deny  the  liability  of  a 
lot-owner  under  the  facts  disclosed  in  this  case. 

The  case  of  Klix  v.  Ifienan,  supra,  decided  by  the  supreme  court  of  Mich- 
igan in  March.  1887,  is  analogous  in  its  facts  to  the  case  before  us.  In  that 
case  the  complaint  alleged  that  defendant  was  the  owner  of  a  lot  in  the  city 
of  Milwaukee,  situated  on  the  north-east  comer  of  two  streets.  The  lot  was 
in  a  thickly  settled  and  populous  part  of  the  city,  and  was  not  fenced,  but 
wy  vacant,  so  that  the  public  had  free  and  unobstructed  access  thereto  from 
boln  streets;  that  a  long  time  prior  to  the  accident  there  had  been  a  deep  and 
dangerous  hole  or  excavation,  partially  filled  with  water,  making  a  pond  cov- 
ering about  the  entire  surface;  that  the  water  of  the  pond  was  soily,  so  that 
its  depth  could  not  be  ascertained  except  by  measurement,  but  that  in  places 
it  was  of  the  depth  of  nine  feet,  so  that  the  pond  was  dangerous  to  the  lives 
of  children  who  might  be  attracted  thereto  for  amusement  or  otherwise;  that 
defendant,  well  knowing  that  the  said  pond  was  dangerous  to  the  lives  of 
children  residing  in  the  vicinity  of  the  same,  wrongfully,  negligently,  and 
carelessly  permitted  it  to  remain  unguarded  by  fence  or  barricade,  and  that 
plaintiff's  son,  a  lad  about  nine  years  old,  while  playing  around  said  pond  of 
water,  being  induced  thereto  by  reason  of  the  unguarded  and  unprotected 
condition  of  said  hole,  as  aforesaid,  fell  and  was  precipitated  into  the  same, 
and  was  drowned.  In  disposing  of  the  question  whether  these  facts,  which 
were  admitted  by  demurrer,  authorized  a  recovery,  it  is  said:  "It  will  be  ob- 
served that  it  is  not  alleged  that  the  pond  was  so  near  a  highway  as  to  make 
it  unsafe  for  passengers  going  along  the  street  or  sidewalk,  and  no  averment 
that  the  boy,  when  he  fell  into  the  pond,  was  passing  along  the  street  or  side- 
walk. On  the  contrary,  it  is  stated  that  the  boy  was  playing  upon  and  around 
the  pond  when  he  was  precipitated  into  the  water  and  was  drowned.  So  the 
single  question  presented  is,  was  it  the  duty  of  defendant  to  fence  or  guard 
this  hole  or  excavation  on  his  lot,  which  it  does  not  appear  he  made,  or  caused 
to  be  made,  when  surface  water  was  collected  therein,  in  order  to  secure  the 
safety  of  strangers,  young  or  old,  who  might  go  upon  or  about  the  pond  for 
play  or  curiosity?  If  the  defendant  was  bound  to  so  fence  or  guard  the  pond, 
upon  what  principle  or  ground  does  this  obligation  rest?  There  can  be  no 
liability  unless  it  was  his  duty  to  fence  the  pond.  It  surely  is  not  the  duty 
of  an  owner  to  guard  or  fence  every  dangerous  hole  or  pond  or  stream  of 
water  on  his  premises  for  the  protection  of  persons  going  upon  his  land  who 
had  no  right  to  go  there.  No  such  law  is  laid  down  in  the  books,  and  it  would 
be  most  unreasonable  to  so  hold. "  The  j  udgment  of  the  circuit  court  sustain- 
ing  the  demurrer  was  affirmed. 

So  in  case  of  Gillespie  v.  Mc&owan,  supra,  defendants  were  the  owners  of 
a  lot  in  the  suburbs  of  Philadelphia,  upon  which  there  was,  and  had  been  for 
«ome  time,  a  deep  well  which  was  uncovered  and  open  to  view.  Neither  the 
well  nor  the  lot  on  which  it  was  situated  was  fenced  round.  The  lot  was  a 
<common  place  of  resort  for  children  and  adults.  A  boy,  a  little  less  than 
eight  years  of  age,  was  found  drowned  in  the  well,  his  hat  being  found  on  the 
side,  together  with  a  few  small  fishes.  In  a  suit  by  the  father,  it  was  held 
that  the  boy  was  a  trespasser,  and  that  defendants  had  not  been  guilty  of 
4iny  such  negligence  as  would  render  them  liable;  it  being  observed,  after  crit- 
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icisiiig  and  in  part  overruling  the  case  of  HydnwUc  Worh$  Co.  y.  Orr^  83 
Pk.  St.  882,  that  ''there  are  streams  and  pools  of  water  where  children  may 
be  drowned:  there  are  inequalities  of  surface  where  they  may  be  injured.  To 
compel  the  owner  of  such  property,  either  to  inclose  It  or  fill  up  their  ponds 
and  level  the  surface  so  that  trespassers  may  not  be  injured,  would  be  an  op* 
pressive  rule.  The  law  does  not  enforce  any  such  principle,  even  where  the 
trespassers  are  children.  We  all  know  that  boys  of  eight  years  of  age  indulge 
in  athletic  sports.  They  fish,  shoot,  swim,  and  climb  trees.  All  of  these 
amusements  are  attended  with  danger,  and  accidents  frequently  occur.  It 
is  part  of  a  boy's  nature  to  trespass,  especially  where  there  is  tempting 
fruit,  yet  I  have  never  heard  that  it  was  the  duty  of  the  owner  of  a  fruit-tree 
to  cut  it  down  because  a  boy  trespasser  may  possibly  fall  from  its  branches. 
Yet  the  principle  contended  for  by  the  plaintiff  would  bring  us  to  this  absurd- 
ity if  carried  to  its  logical  conclusion.  Moreover,  it  would  charge  the  duty 
of  the  protection  of  children  upon  every  member  of  the  community,  except 
their  parents." 

Under  this  view  of  the  case,  plaintiffs  cannot  be  heard  to  complain  that 
they  only  obtained  a  verdict  for  $10  damages,  inasmuch  as  the  facts  in  evi- 
dence would  have  justified  the  court  in  directing  a  verdict  for  the  defendant. 
But,  as  defendant  has  not  appealed,  the  judgment  will  be  affirmed*  with  the 
concurrence  of  the  other  judges. 


Statb  o.  Johnson. 

(Afpr«ffM  Cbwrt  of  MiuourL    Noyember  28, 1887.) 

1.  Attxmpt  to  Brbak  Pbibok— lNDioTMBHT-~8nrno»FOT— Dkbobiftiov  or  Offsrbx. 
An  indictment  for  an  attempt  to  break  prison  is  sufficient  if  it  employs  the  phrase- 
ology of  the  statute  creating  the  offense.' 
S.  BAm— Descbiftiok  of  Pxbson— Usx  of  Ikitials— OsjiKTrxoN  aftkb  Plba  of  Guilty. 
Under  Bev.  St.  Mo.  { 1821,  which  provides  that  an  indictment  shall  not  be  deemed 
invalid  **for  any  defect  or  imperfection  which  does  not  tend  to  the  prejudice  of  the 
sobstantial  rights  of  the  defendant,  upon  the  merits,"  the  substitution  of  initials  for 
the  christian  name  of  the  defendant  will  not  vitiate  the  indictment,  especially  after 
a  verdict  has  been  rendered  on  a  plea  of  guilty. 

Appeal  from  circuit  court,  Cole  county;  E.  L.  Edwards,  Judge. 

9.  T.  White,  for  plaintiff  in  error.    B.  9,  Boone,  Atty.  Gen.,  for  the  State. 

Sherwood,  J.  The  indictment,  omitting  the  formal  part,  is  as  follows: 
''That  heretofore,  to-wit:  On  the  twenty-third  day  of  February,  1883,  at  the 
county  afoi^said,  J.  B.  Johnson,  Robert  Jennings,  John  Williams,  David 
Taylor,  Ferry  Martin,  and  Lloyd  Anderson,  were  each  and  all  of  them  convicts, 
and  as  such  lawfully  imprisoned  in  the  penitentiary  of  the  state  of  Missouri 
there  and  then  situate,  according  to  the  statute  in  such  cases  made  and  provided, 
for  a  term  less  than  life;  and  that  the  said  J.  B.  Johnson,  Robert  Jennings, 
John  Williams,  David  Taylor,  Perry  Martin,  and  Lloyd  Anderson,  and  each  of 
them,  did  then  and  there  feloniously,  willfully,  and  maliciously  attempt,  by 
force  and  violence  to  certain  persons,  to-wit:  W.  B.  Yanhorn,  Walton  Flatt, 

'An  indictment  is  sufficient  if  it  chaives  the  offense  in  the  langusKe  of  the  statute  ere- 
atinx  or  defining  it,  Stote  v.  Ah  Sam.  (Or.)  13  Pac.  Rep.  303,  and  note;  Hodges  v.  State, 
(TexOS  S.  W.  Rep.  738;  State  v.  Tisdale,  (La.)  2  South.  Rep.  406;  Cundiff  v.  Com.,  (Ky.) 
6  8.  W.  Rep.  486;  State  v.  Manufacturing  Co.,  (N.  J.)  11  Atl.  Rep.  127:  or  in  words  of 
an  equivalent  meaning,  State  v.  McGaffln,  (Kan.)  13  Pac.  Rep.  560 ;  U.  S.  v.  Wilson. 
29  Fed.  Rep.  286 ;  Franklin  v.  State,  (Ind.)  8  N.  Ifi.  Rep.  605 :  Graeter  v.  State,  (Ind.)  4 
N.  £.  Rep.  461 ;  People  v.  Edson.  (Cal.)  10  Pac  Rep.  192.  The  language  of  the  statute 
must  be  sufficient  to  apprise  the  accused  with  reasonable  certainty  or  the  accusation 
against  him.  U.  S.  v.  Britton,  2  Sup.  C;t.  Rep.  512 ;  U.  S.  v.  Wilson,  29  Fed.  Rep.  286; 
Cohen  v.  People;  (Oolo.)  8  Pac.  Rep.  885 ;  Harland  v.  Territory,  (Wash.  T.)  13  Pac.  Rep. 
453;  Finch  v.  State,  (Miss.)  1  South.  Rep.  630 ;  Scoles  v.  State,  (Ark.)  1  S.  W.  Kep.  769 ; 
People  V.  West.  (N.  Y.)  12  N.  E.  Rep.  610, 
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and  R.  S.  Tarleton,  the  said  W.  B.  Vanhorn,  Walton  Piatt,  and  R.  8.  Tarle- 
ton  being  then  and  there  the  lawful  guards  and  keepers  of  the  aforesaid  con- 
Yicts,  to  effect  their  escape  from  such  imprisonment,  against, "  etc. 

Tlie  statute  upon  which  it  is  drawn  reads  as  follows:  "Section  1456,  Rev. 
fit.  Attempt  to  Escape  from  Penitentiary  by  Force.  Every  person  lawfully 
imprisoned  in  the  penitentiary,  or  held  in  custody  going  to  the  penitentiary, 
under  Sentence  of  imprisonment  for  a  term  less  than  life,  who  shall  attempt, 
by  force  or  violence  to  any  person,  to  effect  his  escape  from  such  imprison- 
ment or  custody,  whether  such  escape  be  effected  or  not,  shall,  upon  convics- 
tion,  be  punished  by  imprisonment  in  the  penitentiary  not  exceeding  five  years, 
to  commence  at  the  expiration  of  the  original  term  of  imprisonment." 

After  conviction  upon  a  plea  of  guilty,  the  defendant  moved  in  arrest,  and 
his  motion  questions  the  sufficiency  of  the  indictment. 

1.  As  a  general  rule  it  suffices  if  an  indictment,  based  upon  a  statute,  em- 
ploys the  phraseology  of  the  statute  in  charging  the  offense.  Section  1445,  a 
cognate  section  to  the  one  being  discussed,  makes  it  a  felony  to  furnish 
prisoners  with  implements  to  escape.  In  Btate  v.  Addcock,  65  Mo.  590,  it  was 
ruled  to  be  unnecessary  to  set  out  the  particular  felony  with  which  the  pris- 
oner was  charged  whose  escape  was  sought  to  be  facilitated ;  and  the  indict- 
ment was  held  good.  For  a  like  reason,  a  like  rule  should  prevail  in  the  case 
at  bar.  Similar  rulings  have  been  made  elsewhere.  State  v.  Murray,  15  Me. 
100;  Gunyon  v.  State,  68  Ind.  79;  demons  v.  State,  4  Lea,  23. 

2.  It  is  insisted  that  the  indictment  is  also  bad,  because  initials  are  substi- 
tuted for  the  christian  or  baptismal  name  of  the  defendant,  and  no  excuse 
given  for  failure  in  this  particular.  Whatever  may  have  been  the  rule  at 
common  law,  the  objection  should  not  prevail  under  the  broad  provisions  of 
section  1821,  Rev.  St.  1879.  And,  apart  from  those  provisions,  the  objection 
Is  of  no  force  in  the  circumstances  of  the  case  presented  by  this  record.  The 
defendant,  by  pleading  guilty  to  the  charge,  of  necessity  admitted  the  correct- 
ness of  the  initials  and  of  the  surname.  If  incorrectly  designated,  he  could 
have  pleaded  in  abatement;  but  after  verdict,  or  plea  of  guilty,  its  legal  equiv- 
alent, it  is  too  late  to  raise  the  point.  Again,  the  doctrine  is  fast  gaining 
ground  that  such  a  method  of  designating  the  defendant  in  a  criminal  case, 
where  he  is  accustomed  so  to  be  designated,  and  the  use  of  liis  initials  and 
surname  plainly  indicates  who  is  meant,  that  such  initials  are  adequate  in  an 
indictment.     1  Bish.  Crim.  Proc.  §  685,  and  cases  cited. 

These  views  result  in  an  affirmation  of  the  judgment. 
(All  concur.) 

Neuhoff  v.  O'Reilly. 

(Supreme  OovH  of  Mieaouri,    November  28. 1887.) 
NsooTTABLB  Ihstbumkhtb^Indoiisembht  and  TsAirerKB— Bona  Fiob  Pubchasvb— Ez- 

BCUTOB8  AND  AdMINISTBATOBS. 

Delendant  was  the  bona  fide  purchaser  for  value,  from  the  administrator  of  the 
estate  of  a  deceased  person,  of  an  overdue  promissory  note  indorsed  in  blank  by 
the  deceased,  and  belonging  to  lier  estate.  The  defendant  had  no  knowledge  of 
the  note  other  than  that  presented  on  its  face,  and  the  administrator,  having  ap- 
plied the  proceeds  of  the  note  to  his  own  use,  was  removed,  and  his  suooessor 
brought  an  action  to  recover  from  defendant,  who  had  received  payment  from  the 
makers.    Held^  that  defendant  bad  acquired  a  valid  title  to  the  note.^ 

Appeal  from  St.  Louis  circuit  court;  Ahos  M.  Thaykb,  Judge. 
Hector  Neuhoff,  the  plaintiff  in  this  action,  was  administrator  de  bonis  wm 
of  Margaret  Dwyer,  deceased,  and  brought  this  action  against  Michael  B. 

^A  boTUJL  fide  purchaser  of  a  negotiable  instrument^  after  maturity,  from  one  wboM 
title  is  not  perfect,  but  who  has  been  clothed  by  the  real  owner  with  the  usual  indicia 
of  title,  will  be  protected  as  against  the  owner,  although  the  instrument  was  obtained 
from  the  latter  by  fraud.    Moore  v.  Moore,  (lud.J  13  N.  K.  Rep.  673.    See  note  to  Id. 
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<yBeiI)7,  the  defendant  herein,  to  recover  the  proceeds  of  a  promissory  note 
tranaferred  to  him  by  John  Dwyer,  a  former  administrator  of  the  estate,  who 
had  misappropriated  the  proceeds.  The  judgment  of  the  court  below  was  in 
favor  of  the  defendant,  and  the  plaintiff  appealed. 

JSrum  <fr  Jonas  and  S.  If.  ffoUiday,  for  appellants.  Leo  Rassieur  and  2)esD- 
ter  Tiffany^  for  respondent. 

Norton,  G.  J.  This  case  was  tried  in  the  circuit  court  of  the  city  of  St. 
Louis,  on  the  following  agreed  statement  of  facts: 

Margaret  Bwyer  died  intestate,  December  20, 1874,  owning  a  note  of  which 
the  following  is  a  copy,  to-wit:  **St.  Louis,  Mo.,  December  15,  1871. 

"One  year  after  date  we  promise  to  pay,  to  the  order  of  James  Clements, 
two  thousand  dollars,  for  value  received,  negotiable  and  payable,  without  de- 
falcation or  discount,  at  the  office  of  M.  B.  O'Eeilly  and  Bernard  J.  Eeilly, 
St.  LouiSt  Mo.»  with  interest  at  the  rate  of  ten  per  cent,  per  annum  after  ma- 
turity. Frank  X.  McCabb.  Elizabeth  T.  MgGabs, 
''Eebecga  McCabe.  Edward  W.  McGabb. 
"Lewis  L.  McCabe." 
Which  said  note  was  indorsed  as  follows: 
"Witness:    Martin  T.  Sweeney. 
her 
^Margaret    X    Dwyer. 

mark. 
"John  Dwter." 

The  said  note  was  secured  by  deed  of  trust  of  even  date,  given  by  the  makers 
of  said  note  on  real  estate  in  the  city  of  St.  Louis,  which  deed  of  trust  is  re- 
corded in  book  447,  p.  2,  and  following,  of  the  Records,  in  the  recorder's  office 
of  the  city  of  St.  Louis.  John  Dwyer  was  appointed  administrator  of  his 
wife,  Margaret  Dwyer,  by  the  probate  court  of  the  county  (now  city)  of  St. 
Louis,  December  29, 1874,  and  gave  bond  as  such  administrator,  of  same  date, 
for  S4,000,  with  Thomas  Coffey  and  William  Laing  sureties  thereon .  The  note 
aforesaid  for  $2,000  came  into  the  hands  of  John  Dwyer,  as  administrator  of 
Margaret  Dwyer,  on  thirtieth  of  December,  1874.  He  failed  to  inventory  said 
note,  and  was  ordered  by  the  said  probate  court,  on  July  17, 1876,  to  inventory 
said  note.  He  never  did  inventory  tbe  same.  On  May  1, 1878,  letters  of  ad- 
ministration to  John  Dwyer,  on  Margaret  Dwyer's  estate,  were  revoked  by 
said  probate  court,  and  Hector  Keuhoif  was  appointed  administrator  de  bonis 

non  of  said  Margaret  Dwyer's  estate  May  26, 1882.    On  the day  of 

December,  1874,  John  Dwyer,  for  a  full  consideration,  sold  and  transfeiTcd 
said  note  to  defendant,  M.  B.  O'Reilly,  who  had  no  knowledge  of  the  note 
other  than  was  imparted  by  the  note  and  its  indorsements.  The  makers  of 
aaid  note  paid  said  O'Reilly  the  following  sums,  at  the  respective  dates  men- 
tioned, on  said  note:  July  15,  1875,  8100 ;  December  22,  1875.  $100;  June 
22,  1876,  $100;  December  11,  1876,  $100;  June  21, 1877,  $100;  December  20, 
1877.  $100;  June  21,  1878,  $100;  June  21,  1878,  $500;  January  24,  1879, 
$1,389;  June  23,  1879,  $10;  November  3, 1879,  $210.  And  on  November  8, 
1879,  defendant  entered  satisfaction  on  the  margin  of  the  record  of  said  deed 
of  trust,  in  words  and  figures  following,  to-wit: 

**!,  the  undersigned,  assignee  of  the  cestui  que  trtist  in  the  deed  of  trust  re- 
corded in  part  on  this  page  and  executed  by  Elizabeth  T.  McCabe,  acknowl- 
edged foil  satisfaction  of  said  deed  of  trust,  and  forever  release  the  property 
therein  conveyed  from  the  incumbrance  created  thersby.  Witness  my  hand 
and  seal  this  eighth  day  of  November,  1879.  M.  B.  O'Reilly. 

"Attest:    Jambs  P.  Wilson,  D'y  Recorder." 

On  September  28,  1882,  Hector  Neuhoff,  as  administrator  of  Margaret 
Dwyer, demanded  the  proceeds  of  the  above  note  from  M  B.  O'Reilly,  and  he 
lefnsed  to  pay  the  same.    M.  B.  O'Reilly  was. neither  a  creditor  nor  distrib- 
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utee  of  Margaret  Dwyer's  estate.  The  only  heirs  of  Margaret  Dwyer,  de** 
ceased,  were  Mary  Doyle,  wife  of  Patrick  Doyle,  and  Patrick  McGuan ;  the 
said  Margaret  Dwyer  at  the  time  of  her  death  left  no  debts,  nor  did  any  de- 
mands of  any  kind  exist  against  her  estate,  nor  have  any  claims  been  allowed 
against  her  estate,  nor  hs^  any  order  of  distribution  ever  been  made  in  her 
estate.  On  January  10, 1877,  Mary  and  Patrick  Doyle  and  Patrick  McGuan 
sued  Coffey  and  Laing  on  the  administrator's  bond  of  Dwyer,  alleging  that 
they  were  the  only  heirs  at  law  and  distributees  of  Margaret  Dwyer;  that 
Dwyer  had  committed  a  breach  of  said  administrator's  bond  in  failing  to  in- 
ventory the  aforesaid  $2,000  note  after  being  ordered  so  to  do  by  the  probate 
court  of  the  county  (now  city)  of  St.  Louis;  that  said  Dwyer  had  failed  to 
obey  the  said  order  of  said  court,  and  had  wrongfully  and  unlawfully  con- 
verted and  appropriated  said  note  to  his  own  use.  On  June  18,  1877,  judg- 
ment was  recovered  against  Coffey  and  Laing  for  $2,580.79  in  said  suit. 
Coffey  became  insane  and  insolvent,  and  never  paid  any  part  of  said  judg- 
ment. Laing  died,  and,  on  December  9,  1880,  the  said  Judgment  was  classi- 
fied and  allowed  against  said  Laing's  estate  for  $3,161.30,  by  the  heirs  of 
Margaret  Dwyer  aforesaid,  who  assigned  the  same  for  the  amount  called  for 
therein  to  Alex  Largue.  On  December  10,  1881,  Margaret  Laing,  as  admin- 
istratrix of  William  Laing's  estate,  paid  said  judgment.  This  suit  is  being 
conducted  at  the  instance  and  request  of  said  Margaret  Laing,  at  whose  re- 
quest also  plaintiff  took  out  letters.  The  trial  court,  on  the  agreed  statement 
of  facts,  held  that  the  plaintiff  was  not  entitled  to  recover,  and,  after  an  un- 
successful motion  for  a  new  trial,  plaintiff  appe^ed  to  this  court. 

It  is  shown  by  the  agreed  statement  that  defendant  was  a  bona  fids  pur- 
chaser of  the  note  in  question,  having  paid  a  full  consideration  therefor,  and 
that  he  had  no  other  knowledge  of  the  note  than  was  impaited  to  him  by  the 
face  thereof  and  the  indorsements  thereon ;  and  that,  at  the  time  he  purchased 
from  John  Dwyer,  it  had  upon  it  the  indorsement  of  Mrs.  Dwyer  in  blank. 
There  is  nothing  to  show  that  at  the  time  plaintiff  bought  he  either  had 
knowledge  of  the  death  of  Mrs.  Dwyer  or  that  it  came  to  the  hands  of  John 
Dwyer  after  her  death,  or  that  he  held  it  as  her  administrator,  or  that  he  did 
not  hold  it  as  his  own.  On  the  contrary,  John  Dwyer  was  the  apparent 
owner,  and  clothed  with  the  power  of  disposition  in  virtue  of  Mrs.  Dwyer^s 
indorsement;  and  in  such  cases  it  is  said,  in  Bank  v.  Bankf  71  Mo.  195* 
''that  a  bona  fide  purchaser  for  value  of  a  non-negotiable  chose  in  action  from 
one  upon  whom  the  owner  has  by  assignment  conferred  the  apparent  owner- 
ship, where  the  purchase  is  made  upon  the  faith  of  such  apparent  ownership^ 
obtains  a  valid  title  against  the  re^  owner,  who  is  estopped  from  claiming 
title  thereto."  The  rule  thus  announced  is  emphasized  in  the  case  of  Lee  y» 
Turner^  15  Mo.  App.  205,  where  it  is  said,  "if  the  true  owner  of  a  negotiable 
note  over  due,  or  non-negotiable  note,  clothes  another  with  the  usual  evidences 
of  ownership  or  with  full  power  of  disposition,  and  third  persons  are  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected  in  their  dealings. 
Their  rights  in  such  cases  do  not  depend  upon  the  actual  title  or  authority  of 
the  party  with  whom  thejr  deal  directly,  but  are  derived  from  the  act  of  the 
real  owner,  which  precludes  him  from  disputing,  as  against  them,  the  exist- 
ence of  the  title  or  power,  which,  through  negligence  or  mistaken  confidence* 
he  caused  or  allowed  to  be  vested  in  the  party  making  the  conveyance."  The 
principle  underlying  and  giving  oriffin  to  the  above  rule  is  that,  when  one  of 
two  innocent  paities  must  suffer  for  the  wrongful  act  of  another^  the  one 
who  puts  the  party  in  a  position  to  do  it  must  be  the  sufferer. 

Judgment  afltoned,  in  which  all  concur. 
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MoGarbt  f>.  Lewis  Coal  CJo. 

{Bttpreme  Ontrt  of  Missouri,    November  28,  1887.) 

OABinsBMnrr — ^Jdpgmeut  against  Garnishee — Effect — Bona  Fide  PuRdTASEB. 

Plaintiffwas  the  assignee  of  a  judgment  against  a  garnishee,  who  was  found  by 
the  referee  in  the  garnishment  proceedings  to  liave  in  his  posseission  a  certain 
steamer  subject  to  the  garnishment  proceedings.  Defendant  obtained  possession  of 
the  steamer  from  the  garnishee,  without  notice  or  knowledge,  so  far  as  sliown  by 
the  complaint,  of  the  garnishment.  Plaintiff's  action  was  for  the  conversion  of 
thest^anier.  Heid^  that  the  judgment  was  not  a  lien  upon  the  specific  article  ia 
the  garnishee's  possession,  and  a  demurrer  to  the  complaint  sliould  be  sustained. 

Appeal  from  St.  Louis  city  circuit  court;  Geokge  W.  Lubke,  Judge. 
Martin,  Laughlin  &  Kern,  for  appellant.     Qivan  Campbell,  for  respond- 
ent. 

ItAY,  J.  This  is  an  action  by  plaintiflP  against  defendant  for  damages  in 
the  sum  of  W.OOO  for  the  conversion  of  a  steam -tug  called  "The  Alice  Parker." 
A  general  demurrer  was  sustained  to  the  petition,  and  final  judgment  entered 
thereon  in  favor  of  the  defendant,  from  which  plaintiff  has  appealed.  The 
petition  charges,  substantially,  that  on  the  seventh  of  March,  1877,  judgment 
against  Thomas  Parker  was  rendered  in  the  St.  Louis  circuit  court  in  favor 
of  Henry  D.  Laughlin,  in  the  sum  of  $2,250,  and  interest  and  costs;  that  on 
the  nine'teeentli  of  September,  1878,  said  judgment  was  assigned  to  the  plain- 
tiff for  value;  that  on  the  eighteenth  of  January,  1879,  an  alias  execution  was 
sued  out  in  due  form  of  law,  returnable  to  the  February  term,  1879,  and  de- 
livered to  the  sheriff  of  the  city  of  St.  Louis;  that  under  direction  of  plaintififT 
the  sheriff,  in  due  form  of  law,  summoned  one  Thomas  Parker,  Jr.,  as  gar- 
nishee of  Thomas  Parker,  defendant  in  the  execution;  that  in  obedience  to  tiie 
summons,  said  garnishee  appeared  at  the  return-term  of  the  writ  to  answer 
interrogatories  relating  to  his  indebtedness  to  the  defendant  in  the  execution; 
that  the  sheriff  at  the  same  time  did  declare,  in  writing,  to  said  garnishee,  of 
which  he  made  full  return,  that  he  attached  in  his  hands,  and  summoned  him 
as  garnishee  concerning,  any  goods,  chattels,  moneys,  or  evidences  of  debt 
which  he  might  have  belonging  to  said  judgment  debtor;  that  interrogatories 
were  exhibited,  and  that  said  garnishee  in  his  answer  did  not  truly  answer  as  to 
property  and  effects  in  his  hands ;  that  plaintiff  i  n  his  reply  to  said  answer  alleged 
that  said  garnishee  had  in  his  possession,  and  under  his  control,  the  steam-tug 
called  "The  Alice  Parker,"  and  that  said  tug  was  the  property  of  the  defend- 
ant in  said  execution,  and  that  it  was  of  the  value  of  $3,500;  that  the  issues 
raised  in  said  garnishment  proceedings  were  referred  to  John  A..  Harrison, 
Esq.,  as  referee,  to  try  the  issues,  and  report  to  the  court  his  findings  and  de- 
cision; that,  upon  the  pleadings  and  proof  submitted  by  both  sides,  the  said 
referee  made  his  report,  and  filed  the  same  on  the  first  of  November,  1883; 
that  in  his  said  report  said  referee  found  in  favor  of  plaintiff  and  against  said 
garnishee,  to  the  effect  that  at  the  service  of  said  garnishment  said  garnishee 
had  in  his  possession  said  tug,  and  that  it  was  the  property  of  Thomas  Parker, 
defendant  to  tiiis  execution ;  that  said  report  was  confirmed  by  the  court,  and 
that  the  court,  on  the  eighteenth  day  of  January,  1884,  made  and  entered  an 
order  on  said  garnishee,  requiring  him  to  deliver  said  steam-tug  to  the  sheriff 
on  or  before  the  first  Monday  in  February,  1884;  that  on  the  twenty-ninth  of 
January,  1884,  said  order  was  duly  exhibited  to  said  gjirnishee,  and  that  he 
failed  to  comply  with  the  same,  or  to  deliver  to  the  sheriff  as  commanded;  that 
liy  reason  of  the  premises  plaintiff  acquired  a  lien  upon  said  steam-tug  in  the 
hands  of  said  garnishee;  that  before  his  said  lien  was  established  by  the  judg- 
ment of  the  court,  to-wit,  on  the  eighth  day  of  January,  1880,  the  defendant 
received  said  steam-tug  into  its  possession,  and  converted  the  same  to  its  own 
use,  to  plaintiff's  damage  in  the  sum  of  $5,000,  for  which  judgment  is  prayed. 
v.6s.w.no.2— 6  ^  . 
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It  will  be  observed  that  no  notice  or  knowledge  of  said  garnishment  by  this 
defendant  is  charged,  nor  is  any  collusion  alleged.  Briefly,  then,  the  question 
thus  presented  by  the  record  is  whether  plaintiff,  as  assignee,  for  value  of 
said  judgment  in  favor  of  Laughlin  against  Thomas  Parker,  had,  by  his  said 
process  of  garnishment  against  said  Tiiomas  Parker,  Jr.,  upon  alias  execution 
under  said  judgment,  acquired  a  valid  lien  upon  the  said  steam-tug,  Alice 
Parker.  A  lien  of  this  sort  is  unknown  to  the  common  law,  and  the  question, 
then,  is  whether  our  statute  creates  a  specific  lien  upon  the  property,  under 
and  by  virtue  of  the  service  of  the  process  of  garnishment.  In  sustaining 
the  demurrer,  the  trial  court  must  have  held  that  no  such  lien  existed,  and  in 
this  view  of  the  law  we  concur.  None  of  the  various  provisions  in  our  sUitute 
give  in  terms  any  such  lien,  and  it  is,  we  think,  obvious  that  the  responsibility 
of  the  garnishee,  at  least  until  an  order  of  court  is  made  in  the  cause,  to  turn 
over  the  property,  is  given  and  substituted  in  lieu  of  such  lien.  No  provision 
has  been  pointed  out  prohibiting  the  garnishee  upon  the  mere  service  of  the 
garnishment  process  from  disposing  of  the  property,  but,  on  the  other  hand, 
various  sections  on  the  subject  look  to  rendering  the  garnishee  personally 
liable  for  misappropriation,  or  failure  to  produce  the  property  to  satisfy  the 
judgment  which  may  be  rendered  in  the  cause. 

In  general,  it  may  be  said  that  garnishment  is  a  proceeding  especially  de^ 
signed  for  the  attachment  of  credits  or  debts  due  the  defendant,  and,  while 
it  may  be  employed  with  respect  to  tangible  and  specific  property  in  the  pos- 
session of  a  person  other  than  the  debtor,  it  is  in  these  respects  resorted  to  in 
order  to  avoid  the  responsibilities  incident  to  the  actual  seizure  and  custody  of 
the  property.  Often  it  is  uncertain  whether  the  third  person  has  in  his  pos- 
session any  property  belonging  to  the  defendant,  or  it  may  belong  to  the  de- 
fendant with  the  right  of  possession  in  such  third  party.  Garnishment  is,  as 
the  term  implies,  a  warning  to  the  garnishee  not  to  dispose  of  the  propei*ty 
of  the  defendant  in  his  hands,  and  that,  if  he  does  so  dispose  of  the  same,  he 
will  subject  himself  to  personal  liability  for  the  value,  to  the  extent,  at  letist. 
of  the  plaintiff *s  debt  or  claim.  Ordinarily  property  is  not  deemed  to  be  in 
the  custody  of  the  law  until  actually  seized  and  reduced  into  possession  by  the 
officer.  Under  the  law  applicable  to  attachments,  it  is  the  levy  by  tlie  officer 
that  creates  the  lien.  If  the  plaintiff  is  not  satisfled  to  look  to  the  responsi- 
bility of  the  garnishee,  he  may  apply  to  the  court,  or  to  the  judge  in  vacation, 
and  obtain  an  order  upon  the  garnishee  to  deliver  the  property  to  the  sher- 
iff, or  into  court,  or  the  court  may  permit  the  garnishee  to  retain  the  property 
upon  the  execution  of  a  bond  to  plaintiff  with  security;  Rev.  St.  1879,  § 
2524;  Bank  v.  Bredow,  31  Mo.  523.  These  provisions  seemed  to  have  been 
regarded  as  affording  ample  protection. 

In  considering  the  subject  of  garnishment,  Mr.  Wade,  in  his  work  on  At- 
tachments, observes  that  "it  dilTers  from  attachments  by  seizure  iu  two  im- 
portant particulars:  (1)  Its  validity  does  not  depend  on  the  officers  taking 
possession.  (2)  It  creates  no  specific  lien  upon  the  defendant's  property  in 
favor  of  the  plaintiff.''  And  again  he  says:  ** It  may  also  be  less  satisfactory 
to  the  plaintiff,  for  the  reason  that,  instead  of  the  specific  lien,  the  responsi- 
bility of  the  garnishee  is  substituted."  Drake  on  Attachment,  announces  a  sim- 
ilar view  in  language  as  follows:  "Garnishment  is  an  effectual  attachment  of 
tlie  effects  of  the  defendant  in  the  garnishee's  hands,  differing  in  no  essential 
respect  from  attachment  by  levy,  except  as  is  said  that  the  plaintiff  doas  not 
acquire  a  clear  and  full  lien  upon  the  specific  property  in  the  garnishee's 
possession,  but  only  such  a  lien  as  gives  him  the  right  to  hold  the  garnishee 
personally  liable  for  it,  or  its  value."    Drake,  Attachm.  (4th  Ed.)  §  453. 

In  Bigelow  v.  Andress,  31  111.  322,  the  court  say  that,  "by  the  service  of  the 
garnishee  process,  there  can  be  no  pretense  that  the  property  is  in  any  sense 
transferred  to  the  officer,  or  that  he  thereby  acquires  any  right  to  control  it. 
The  garnishee  still  has  the  right  to  retain  it,  and  by  the  service  only  becomes 
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liable  to  account  for  it  or  its  proceeds  if  judgment  shall  be  rendered  against 
him  on  the  trial.  The  statute  does  not  prohibit  hira  from  disposing  of  it»  but 
only  renders  him  liable  on  failing  to  produce  it  to  satisfy  the  j udgment. "  See, 
also,  to  same  effect,  Walcott  v.  Keith,  2  Fost.  196.  The  authorities  cited  by 
appellant  take  the  opposite  view  of  the  question,  but  some  of  them  are  based 
on  local  statutes  essentially  different  from  that  of  ours.  The  weight  of  author- 
ity, however,  is,  we  think,  decidedly  in  favor  of  the  views  herein  expressed. 

For  these  reasons,  and  upon  these  authorities,  the  demurrer  to  the  petition 
was,  we  think,  properly  sustained.  This  leads  to  an  affirmance  of  the  judg- 
xaent»  in  which  all  concur. 


Hammond  and  others  v.  Johnston  and  others. 
{Supreine  Qmrt  of  MUsouri,    November  28,  1887.) 

1.  EzKCDTioif — Sale— What  Sobjkct  to — Public  Lauds— Intebbst  Pbiob  to  Rstubv 

OF  Plat. 

A  sherifiTs  deed  conveyed  alt  the  Judgment  debtor's  interest  in  certain  land. 
Plaintiffs  in  ejectment,  heirs  of  the  judgment  de!)tor,  claimed  the  purchaser  ac- 
quired no  interest  in  the  land,  on  the  ground  that  at  the  time  of  the  sale  the  sur- 
veyor general  had  not  made  a  return  of  the  plat  of  the  survey  of  the  land  to  the  re- 
corder of  land  titles,  and  the  title  was  yet  in  the  United  States.  The  evidence 
showed  that  the  initiatory  steps  to  acquire  a  patent  by  the  Judgment  debtor's 
grantors  were  commenced'in  1810,  but  tliat  the  snrveyor  did  not  make  a  return  of 
the  plat  until  1833.  Jlcld  that,  as  between  the  judi^ment  debtor  and  any  party  but 
the  United  States,  he  had  such  a  valuable  interest  in  the  land  prior  to  1833  as  could 
be  seized  and  sold  on  execution. 

2.  Samk— Holdbb  of  a  Boitd  fob  Dbbd. 

Plaintififs  objected  to  the  sutBciency  of  a  sherilTs  deed  on  the  ground  that  the 
jndgment  debtor  had  no  interest  in  the  land  suject  to  execution.  The  evidence 
showed  that  for  some  time  before  the  judgment  the  judgment  debtor  held  a  bond 
for  a  deed  to  the  land,  and  that  before  the  execution  sale  a  deed  was  made  to  him, 
but  was  not  acknowledged  until  after  the  sale.  JUld,  that  the  judgment  debtor 
had  an  equitable  interest  in  the  land  which  could  be  sold  on  execution. 

8.  Samr — Shebiff's  Deed— SuFFiciEifCY  of  Description. 

Piaintirfs  claimed  a  sherifTs  deed  to  be  void  for  uncertainty.  The  deed  did  not 
give  accurately  but  one  boundary  line  of  the  land,  but  it  further  described  it  by 
name  and  by  features  familiar  in  that  neighborhood.  It  was  clearly  shown  that 
the  land  was  well  known  by  name,  and  had  once  been  conveyed  by  name,  and  a 
surveyor,  who  surveyed  the  land  many  years  before,  with  the  sheriffs  deeds  before 
him,  easily  found  it.    Held,  that  the  description  in  the  deed  was  sufficient. 

4.  8a ICE— Certified  Copy  of  Deed  as  Evidence. 

A  certified  copy  from  the  recorder  of  a  sherifTs  deed  was  admitted  as  evidence  in 
an  ejectment  suit.  Plaintiffs  objected  on  the  ground  that  the  original  was  in  the 
power  of  defendants.  Rev.  St.  Mo.  J  2395,  relating  to  deeds  made  byotticers,  upon 
sales  under  executions,  provides :  '*  Every  deed  executed  and  acknowledged  *  •  • 
or  proved  shall  be  recorded  as  other  conversances  of  land ;  and  thereafter  such  deed, 
or  a  copy  thereof,  or  of  the  record,  certified  bv  the  recorder,  shall  be  received  in 
evidence  in  any  court  in  this  state  without  further  proof  of  the  execution  thereof." 
Meid,  that  the  certified  cop^r  was  primary  evidence,  and  it  was  not  necessary  to  pro- 
duce the  original  or  prove  its  loss. 

6u  Samb— IifOTBCcrioir. 

A  certified  copy  of  a  sheriff's  deed  was  in  evidence.  The  court  gave  an  instruc- 
tion that  the  deed  would  be  presumed  from  the  record  entry  of  the  shcriirs  ac- 
knowledgment, lleid,  that  the  copy  was  prima  facie  eoual  to  the  orii^inal,  and  the 
instruction  was  erroneous,  but,  in  view  of^the  force  ana  effect  of  the  deed,  was  im- 
material. 

6w  Public  La wds— Issue  of  Patekt— When  Title  Vests. 

A  patent  from  the  government  to  certain  land  was  signed,  sealed,  and  recorded 
August  30,  1859;  but,  as  there  was  a  question  as  to  who  was  legally  entitled  to  a 
patent  for  the  land,  it  was  not  delivered  until  November  12,  1860.  Held^  that  the 
patent  took  effect,  so  as  to  vest  the  legal  title  in  the  grantee,  on  August  30, 1859. 

7.  LuriTATioN  OF  Actions— RoNNiNG  of  the  Statute— State  of  War. 

Missoari  statute  of  limitations  provides  tliat  actions  to  recover  lands  shall  be 
commenced  within  10  years  from  tne  accruing  of  the  cause  of  action.  The  statute 
•f  limitations  b^an  to  run  against  plaintiffs,  August  30,  1859,  and  suit  was  b^un 
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14  years  9  months  and  15  days  there  ifter.  The  plaiiitlfl^  to  overcome  the  bur, 
showed  that  they  resided  In  the  Confederate  States  during  the  war.  fields  that  as  it 
wa.««  conceded  the  war  did  not  begin  in  Tennessee  until  August  10,  L861,  and  ended 
April  2.  18(>6,  the  plaintiff  residing  in  Tennessee  was  barred ;  but  as  it  began  in  the 
other  states  April  19,  1861,  the  plaintiffs  residing  in  those  states  were  not  barred.' 

8.  Same— Bbtwern  Rival  Claimants  of  Public  Lands. 

The  statute  of  limitations  does  not  run  as  between  rival  claimants  of  govern ment 
land  until  the  legal  title  by  patent  is  acquired  by  one  of  them. 

Appeal  from  St.  Louis  circuit  court;  William  H.  Horner,  Judge. 
/.  B,  Henderson  and  Jas.  M.  Lewis,  for  appellants.   Z>.  T.  Jewitt  and  Henry 
H.  Dennison,  for  respondents. 

Black,  J.  This  is  an  action  of  ejectment  for  lot  50,  in  Peter  Llndeir* 
Second  addition  to  the  city  of  St.  Louis.  This  suit  was  begun  on  the  fifteenth 
day  of  June,  1874.  There  was  a  judgment,  on  a  trial  by  the  court  without  a 
jury,  for  defendants;  and  the  plaintiffs  prosecute  this  appeal. 

The  title  of  the  plaintiffs  is  as  follows: 

Joseph  Ilunot  claimed  a  head-right  of  800  arpents  of  land  in  New  Madrid 
county,  under  a  Spanish  permission  to  settle,  dated  in  1802.  The  claim,  based 
on  possession  and  cultivation,  was  presented  to  the  old  board  of  commissioners, 
and  was  rejected  in  1811.  Subsequently,  and  it  would  seem  on  November  1, 
1815,  Hecorder  Bates  recommended  the  claim  for  640  acres.  The  report  was 
confirmed  by  the  act  of  congress  of  April  29,  1816,  (3  U.  S.  St.  328.)  Before 
this  and  on  the  twelfth  May,  1810,  Hiinot,  by  a  warranty  deed,  conveyed  the 
land  to  Joseph  Vandenbenden,  who  by  a  like  deed  conveyed  the  same  to  liufus 
Easton,  on  the  fourth  November,  1815.  The  land  having  been  injured  by 
earthquakes,  Recorder  Bates,  on  the  twelfth  August,  1816,  issued  to  Joseph 
Hunot,  or  his  legtU  representatives,  what  is  known  as  "New  Madrid  Certificate 
No.  161,"  for  480  acres  of  land,  a  certificate  for  160  acres  having  been  pre- 
viously issued.  On  the  sixteenth  June,  1818,  liufus  Easton  made  application 
to  the  surveyor  general  to  have  certificate  No.  161  located  on  certain  lands, 
being  the  same  upon  which  it  was  subsequently  located.  A  survey  appears 
to  have  been  made  as  early  as  June  23. 1819,  which  is  known  as  "Survey  No. 
2,500,"  describing  the  480  acres  of  land.  This  survey  was  not  returned  by 
surveyor  general  to  the  recorder  of  land  titles  until  the  eighth  January,  1833. 
On  the  tenth  July,  1819,  Rufus  Easton  conveyed  to  William  Stokes  234  acres, 
the  same  being  tho  southern  portion  of  tho  survey;  and  by  liis  deed,  dated  the 
twenty-ninth  September,  1823,  acknowledged  ninth  October,  1823,  and  re- 
corded ninth  February,  1824,  Easton  conveyed  the  remaining  240  acres,  be- 
ing the  northern  portion  of  the  survey,  to  Samuel  Hammond.  The  lot  in  ques- 
tion is  a  part  of  the  240  acres. 

Samuel  Hammond  left  St.  Louis  largely  indebted  to  the  government,  and  to 
individuals,  and  returned  to  South  Carolina  in  1824,  where  he  died  in  1842, 
leaving  five  children,  one  of  whom  is  Jiving.  This  child,  Mary  Washington, 
and  the  children  and  heirs  of  her  dece:ised  brothers  and  sisters,  are  plaintiffs 
in  this  suit.  The  other  plaintiff,  Morrison,  in  1873-74,  procured  seven  or 
eight  deeds  from  some  of  the  other  plaintiffs,  conveying  to  him  a  two-thirds 
interest  in  the  survey. 

The  defendants  put  in  evidence  a  certified  copy  of  a  sheriff's  deed  to  Rich- 
ard Relf  and  Beverly  Chew,  conveying  to  them  the  240  acres,  it  is  claimed. 
Relf,  Chew,  and  Mary  Clark  commenced  a  suit  in  the  St.  Louis  circuit  court 
in  1819,  against  Samuel  Hammond,  which  resulted  in  a  judgment  in  favor  of 

1  The  existence  of  war  saspendi)  the  statute  of  limitations  as  between  citi^'ons  of  the 
adverse  belligerent  powers,  but  not  uh  between  citi/oiiM  of  the  smae  power.  Cro«.  r. 
Babln,  13  Fed.  Rep.  308.    Bee  Opie  v.  Cattleman,  32  B'ed.  Rep.  511. 
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plaintiffs.  This  judgment  was  affirmed  in  the  then  supreme  court  for  the 
Northern  district,  on  May  22, 1823.  On  the  next  day  an  execution  was  issued 
against  i^amuel  Hammond  for  i$6,877,  by  virtue  of  which  the  sheriff  levied 
upon  the  property,  and  on  the  eighth  of  October,  1823,  sold  the  same  to  Relf 
and  Chew.  The  deed  is  dated  the  fourth  November,  1823;  was  acknowledged 
in  the  circuit  court  on  the  same  day ;  and  recorded  on  the  twenty-seventh  Jan- 
uary, 1824.  It  is  a  copy  of  this  deed  which  was  read  in  evidence.  lielf  and 
Chew  conveyed  the  land  to  Peter  Lindell  in  1840.  Before  that,  and  in  1834, 
Joseph  Hunot  made  to  Lindell  a  quitclaim  deed  for  the  whole  survey.  On 
the  trial  it  was  stipulated  that  Lindell  took  possession  of  the  survey  in  1831, 
and  that  he,  his  heirs  and  tlieir  grantee,  Johnston,  have  had  and  held  con- 
tinuous adverse  possession  down  to  the  trial  of  this  cBse. 

D»*fendant  put  in  evidence  a  patent  from  the  United  States,  dated  August 
80,  i659,  to  Joseph  Hunot,  or  his  legal  representatives.  A  plat  of  the  survey 
is  made  a  part  of  the  patent,  which  shows  that  the  survey  conflicts  with  cer- 
tain surveyed  common  field  lots,  and  these  are  excepted  from  the  operation  of 
ll»e  patent".  It  appears  that  in  March,  1833,  Peter  Lindell  transmitted  the 
patent  certificate  to  the  general  land-office  at  Washington,  and  requested  a 
patent.  The  matter  was  not  attended  to  for  a  long  time  and  then  only  upon 
the  agreement  of  Lindell  that  the  exceptions  before  mentioned  should  be  stated 
in  the  patent. 

Plaintiffs  then  put  in  evidence  the  act  of  congress  of  June  30,  1864,  (IS  U. 
8.  St.  Priv.  Laws,  7,)  whereby  the  United  States  relinquished  all  their  title 
to  the  land  described  in  survey  No.  2,500  to  Joseph  Hunot,  or  his  legal  rep- 
resentatives. 

Various  objections  are  made  to  the  defendant's  title,  and  especially  to  the 
sheriff's  deed  to  Relf  and  Chew.  The  first  point  is  that  the  court  erred  in 
admitting  in  evidence  the  certified  copy  from  the  recorder.  When  this  deed 
was  offered,  counsel  for  the  plaintiff  objected  to  the  use  of  a  copy,  stating 
that  the  original  was  in  the  power  of  the  defendants,  but  no  proof  was  then 
made  of  the  alleged  fact,  and  the  court  received  the  copy.  After  the  close  of 
the  defendants'  case,  the  plaintiffs  called  the  clerk  of  the  court,  who  productnl 
the  original  deed  from  the  papers  in  another  of  thes«*  Hammond  suits,  which 
had  been  previously  tried.  The  deed  was  shown  to  the  judge,  but  neither 
party  offered  it  in  evidence.  The  court  at  the  time  made  no  ruling  as  to 
whether  the  original  should  be  put  in  evidence  by  defendants,  but  by  an  in- 
struction declared  the  copy  of  the  deed  to  be  lawful  evidence  in  connection 
with  the  other  evidence. 

Our  statute  makes  various  provisions  with  respect  to  the  use  of  certified 
eopies  of  deeds  as  evidence.  Under  section  697,  Rev.  St.,  the  record  or  a  tran- 
script thereof  is  made  evidence,  when  it  is  shown  to  the  court,  by  oath  or  affi- 
davit, that  the  instrument  is  lost  or  not  within  the  power  of  the  pei-son  de- 
siring to  use  iU  Under  this  section,  the  deed  must  be  acknowledged  and  cer- 
tified according  to  the  previous  sections,  which  relate  to  deeds  between  in- 
dividuals, and  do  not  apply  to  the  acknowledgment  of  a  sheriff's  d(;ed. 
Other  provisions  of  a  general  character  are  found  under  the  head  of  "Evi- 
dence,'* from  sections  2299  to  2302,  inclusive,  making  any  deed  or  conveyance, 
acknowledged  and  certified  according  to  the  law  in  force  at  the  date  of  the 
deed,  evidence;  and  allowing  a  certified  copy  to  be  used  when  it  shall  be 
shown  that  the  original  has  been  lost,  destroyed,  or  not  in  the  power  of  the 
party  desiring  to  use  it.  Plaintiffs  insist  that  the  copy  of  the  sherifl^'s  deed 
could  only  be  used  by  complying  with  the  sections  of  the  statute  before  noticed, 
or  some  of  them.  Under  the  head  of  "Executions,"  it  is  provided  that  every 
officer  executing  a  deed  shall  acknowledge  the  same  before  the  circuit  court 
•f  the  county  where  the  land  is  situated,  and  the  clerk  must  indorse  thereon 
a  certificate  of  the  acknowledgment.  Then  follows  section  2395,  which  pro- 
vides:   **  Every  deed  executed  and  acknowleiiged,  as  provided  in  the  three 
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preceding  sections*  or  proved,  shall  be  recorded  as  other  conveyances  of  land; 
and  thereafter  such  deed,  or  a  copy  thereof,  or  of  the  record,  certified  by  the 
recorder,  shall  be  received  as  evidence  in  any  court  in  this  state,  without  fur- 
ther proof  of  the  execution  thereof."  This  section,  it  will  be  seen,  is  specific, 
and  hjis  reference  to  deeds  made  by  officers  upon  sales  under  executions.  It 
makes  the  deed  or  a  copy  of  the  record,  certifieil  by  the  recorder,  evidence 
without  further  proof  of  the  execution.  Proof  of  loss  or  inability  to  produce 
the  original  is  not  made  a  condition  to  the  use  of  the  copy  from  the  recorder. 
Ill  this  respect  the  statute  is  unlike  those  of  a  more  general  character  before 
noticed.  This  section  has  been  a  part  of  the  statute  law  of  this  state  ever 
since  the  Revision  of  1825,  where  it  appears  under  th  >  h  ad  of  "Executions," 
as  section  21.  The  statutes  with  respect  to  conveyances  and  evidence  have 
undergone  many  changes,  but  this  section  remains  substantially  the  same  as 
when  iirst  adopted.  It  has  been  again  and  again  held  in  other  states  that  a 
certified  copy  of  a  deed  recorded  and  required  to  be  recorded  by  a  sworn  pub- 
lic officer  is  not  secondary  evidence,  but  stands  on  an  equal  footing  with  the 
original.  Curry  v.  Raymond,  28  Pa.  St.  144;  Dick  v.  Balch,  8  Pet.  30; 
Wells  v.  Williams,  3  Bibb.  264.  The  point  actually  ruled  in  Smith  v.  Fhillijys, 
25  Mo.  557,  was  that  the  copy  of  the  record  of  the  sheriff's  acknowledgment 
could  not  be  read  to  prove  that  a  deed  had  been  made  by  the  sheriff,  until 
proof  was  first  made  of  the  previous  existence  and  loss  of  the  deed.  Aubuchon 
V.  Murphy,  22  Mo.  123,  and  Miller  v.  Wells,. b  Mo.  6,  have  no  relation  what- 
ever to  a  deed  executed  by  a  sheriff. 

It  results  from  what  luis  been  said  that  the  statute  before  quoted  was  de- 
signed to  and  does  make  a  copy  of  the  sheriff's  deed,  from  the  recorder's  office, 
as  well  as  the  original,  primary  evidence.  The  proceedings  upon  which  the 
deed  is  based, — that  is  to  say,  the  judgment  and  execution, — are  matters  of 
record,  and  it  may  be  this  is  the  reason  for  the  distinction  in  favor  of  deeds 
executed  by  officers.  But,  however  that  may  be,  the  distinction  exists;  and 
a  copy  of  the  deed,  duly  certified  by  the  recorder,  is  primary  evidence,  and  it 
should  be  received  in  evidence  as  such. 

The  next  objection  to  the  sheriff's  deed  is  that  Hammond,  the  debtor,  had 
no  interest  in  the  land,  at  the  date  of  the  judgment,  subject  to  sale  under 
an  execution.  The  deed  from  Easton  to  Hammond  bears  date  twenty-ninth 
September,  1823,  and  was  acknowledged  on  the  ninth  October,  1823.  The 
judgment  is  treated  by  counsel  on  both  sides  as  of  date  twenty-second  May, 
1823,  and  the  sheriff *s  sale  was  made  on  the  eighth  October  following;  so  that 
the  sale  was  made  after  the  date  of  the  deed,  but  on  the  day  before  it  was  ac- 
knowledged. But  this  is  not  all.  Buf  us  Easton  owned  the  whole  survey, 
and  on  the  tenth  July,  1819,  conveyed  the  south  234  acres  to  Stokes.  Thia 
deed,  in  the  description,  calls  for  a  '* stone  at  the  south-west  corner  of  CoL 
Samuel  Hammond  survey;  thence  east  4,766  links,  to  the  south-east  corner 
of  said  Hammond  survey;"  and  this  is  the  dividing  line  between  the  twa 
portions  of  the  survey.  Again  the  deed  from  Easton  to  Hammond,  dated 
twenty-ninth  September,  1823,  on  its  face  purports  to  be  made  "in  considera- 
tion of  the  sum  of  $1,583,  to  him  in  hand  paid  by  the  said  Samuel  Hammond, 
and  pursuant  to  the  conditions  of  a  certain  bond  executed  by  said  liufua 
Easton  to  the  said  Samuel  Hammond  and  James  I.  Wilkinson,  dated  thiixl 
September,  1818."  This  recital  it  will  be  seen  is  in  a  deed  under  which  all 
the  parties  to  this  suit  claim,  and  they  are  alike  affected  by  it.  This  recital 
stands  without  any  f  urtlier  explanation.  It  shows  clearly  enough  that  Ham- 
mond had  an  interest  in  the  property  as  early  as  September,  1818;  tor,  if  tlie 
deed  was  made  in  pursuance  of  a  bond,  what  could  the  bond  have  been  but 
one  calling  for  a  deed?  It  must  have  been  a  bond  not  only  calling  for  a  deed, 
but  for  a  conveyance  of  this  identical  land.  Hammond  then  had  an  equitable 
interest  in  the  property,  and  that,  too,  long  before  the  date  of  the  judgment 
or  sheriff's  sale.    That  an  equitable  interest  in  real  estate  could  be  seized 
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and  sold  on  execution  cannot  be  doubted.  Terr.  Laws,  120,  8  45 ;  Brant  r. 
Rohert9on,  16  Mo.  149. 

But  upon  this  branch  of  the  case  it  is  further  contended  that  Easton  had  no 
interest  in  the  property,  because  the  surveyor  general  had  not  at  that  time, 
and  did  not  until  1833,  return  a  plat  of  survey  No.  2,500  to  the  recorder  of 
land  titles;  that  the  United  States,  as  yet,  had  parted  with  nothing,  and  hence 
the  purchasers  at  the  sheriff's  sale  got  nothing.  This  position,  if  the  correct 
one,  would  be  equally  fatal  to  the  plaintiffs,  but  for  the  fact  that  Hammond 
held  by  warranty  deed  from  Easton.  But  it  becomes  important  to  see  what, 
if  any,  interest  Easton,  and  under  him  Hammond,  had. 

In  Mackay  v.  Bcuftan,  19  Wall.  680,  it  was  held  that  there  could  be  no  ef- 
fectual appropriation  of  the  land  located  under  a  New  Madrid  certificate  until 
the  survey  made  by  an  otficer  of  the  government  was  returned  to  the  recorder 
of  land  titles;  that  what  is  known  as  the  New  Madrid  act  contemplates  that 
the  title  of  the  owner  to  the  injured  lands  should  pass  to  the  United  States  at 
tlie  same  time  that  a  right  to  the  new  location  piissed  to  the  claimant;  that  the 
two  things  are  concurrent;  and  this  exchange  takes  place  when  the  claimant 
obtains  the  patent  certificate  for  the  new  location.  This  certificate  cannot 
be  issued  until  the  surveyor  makes  a  return  of  the  survey  to  the  recorder. 
It  is  this  date,  then,  that  fixes  the  rights  of  the  claimant ,  though  the  patent 
may  not  be  issued  until  long  thereafter.  And  so  it  was  held  in  the  Hot 
Springs  Cases,  92  U.  S.  698.  In  those  cases  no  return  of  the  survey  had  been 
made  until  after  the  passage  of  the  act  of  April  20,  1832,  by  which  the  land 
was  reserved  to  the  United  States,  and  for  this  reason  it  was  held  that  the 
land  never  became  so  appropriated  as  to  give  the  claimant  a  vested  right. 
The  act  reserving  the  property,  therefore,  had  full  force  and  effect.  The  rule 
of  these  cases  is  relied  upon  by  the  plaintiffs  to  show  that  Hammond  had  no 
interest  in  the  property  subject  to  sale  on  execution.  But  there  are  other  rules 
of  law  deserving  a  consideration  in  this  connection. 

In  Landes  v.  Brant,  10  How.  372,  it  is  said,  quoting  from  Cruise:  ** There 
is  no  rule  better  founded  in  law,  reason,  and  convenience,  than  this:  that 
all  the  several  parts  and  ceremonies  necessary  to  complete  a  conveyance  shall 
be  taken  tokether  as  one  act,  and  operate  from  the  substantial  part  by  rela- 
tion." In  that  case  the  old  board  of  commissioners  granted  a  certificate  for 
40  arpents  of  land  to  Glamorgan,  under  Dodier,  in  1811.  The  confirmation 
was  based  upon  previous  possession  of  the  claimant,  and  was  allowed  by  rea- 
son of  the  second  section  of  the  act  of  1807.  Before  this  confirmation,  and  in 
1808,  Spray  recovered  a  judgment  against  Glamorgan,  under  which  the  prop- 
erty was  sold  to  McNair.  Applying  the  rule  of  relation,  it  was  held  that  the 
patent,  issued  in  1845,  related  back  to  the  first  substantial  act,  namely,  that 
of  filing  the  claim,  which  was  in  1805;  and  hence  the  sheriff's  deed  was  held 
to  control  the  legal  title  when  the  patent  issued. 

In  Sliepley  v  Cowan,  91  U.  S.  330,  the  plaintiff  claimed  title  under  a  pat- 
ent issued  by  this  state,  dated  in  1850,  for  lands  selected  by  the  state  under 
the  act  of  1841.  The  defendants  claimed  title  under  a  patent  from  the  United 
States*  dated  in  1866,  issued  upon  a  pre-emption  right.  It  is  there  said:  "  The 
party  who  takes  the  initiatory  steps  in  such  cases,  if  followed  up  to  a  patent, 
is  deemed  to  have  acquired  the  better  right  as  against  others  to  the  premises. 
The  patent  which  is  afterwards  issued  relates  back  to  the  date  of  the  initia- 
tory act,  and  cuts  off  all  intervening  claimants.  Thus,  the  patent  upon  a 
state's  selection  takes  effect  as  of  the  time  when  the  selection  is  made  and  re- 
ported to  the  land-ofilce;  and  the  patent  upon  the  pre-emption  settlement  takes 
effect  from  the  time  of  the  settlement,  as  disclosed  in  the  declaratory  stiite- 
ment  or  proofs  of  the  settler  to  the  register  of  the  local  office. "  The  court 
then  proceeds  to  show  that  there  is  nothing  in  all  this  in  conflict  with  certain 
other  cases,  where  it  is  held  that  a  party,  by  settlement  only  upon  public  lands, 
with  intention  to  obtain  title  under  the  pre-emption  laws,  did  not  thereby 


Digitized  by 


Google 


88  BOUl'lIWESTBRK    KEPORTKB.  [Mo. 

acquire  a  vested  right  so  as  to  deprive  congress  of  the  power  to  reserre  or 
otherwise  dispose  of  the  land. 

WhUe  the  doctrine  of  relation  is  a  fiction  of  the  law,  yet  it  will  be  resorted 
to  when  the  ends  of  justice  require  it.  It  will  be  applied  as  between  the  per- 
son acquiring  the  title  to  land  by  successive  acts,  and  those  who  acquire  an 
intere^st  from  or  under  him.  Callahan  v.  Davis,  90  Mo.  82,  2  S.  W.  Rep. 
216.  Now,  the  act  of  February  17,  1815.  for  the  relief  of  the  inhabitants  of 
New  Madrid  county,  because  of  earthquakes,  was  designed  to  be  for  the  bene- 
fit of  those  who  owned  the  injured  lands  at  the  date  of  that  act,  or  thereafter 
became  the  owners.  McCamat  v.  Patterson,  39  Mo.  102.  Yandenbenden 
was  not  then  the  absolute  owner,  for  the  title  had  not  been  confirmed  to 
Hunot;  but  Yandenbenden  had  a  deed  from  Hunot  dated  in  1816,  so  that  the 
plaintiffs  must  and  do  claim,  and  properly  too,  that  Yandenbenden  acquired 
the  legal  title  to  the  injured  lands  by  force  of  the  doctrine  of  relation.  Easton 
became  the  owner  of  the  land  in  November,  1815,  and  at  his  instance  the  New 
Madrid  certificate  was  issued.  As  legal  representative  of  Uunot,  he  then  ap- 
plied to  the  surveyor,  in  1818,  to  have  the  certificate  located  on  the  land  de- 
scribed in  the  patent,  giving  to  the  surveyor  a  description  of  it;  and  on  June 
23,  1819,  the  surveyor  surveyed  and  made  a  plat  of  the  land.  In  November. 
1816,  Easton  executed  and  acknowledged  a  deed  conveying  the  New  Madrid 
land  to  the  United  States.  It  was  not  necessary  that  he  should  have  made 
this  deed,  for  when  the  exchange  took  place  the  law  vested  the  title  to  the 
injured  lands  in  the  United  States.  But  the  act  of  applying  to  the  surveyor 
to  locate  the  land  in  question  in  satisfaction  of  the  certificate,  and  the  act  of 
the  surveyor  in  making  the  plat,  were  all  necessary  acts  to  procurmg  the  pat- 
ent; and,  as  between  Easton  and  those  claiming  under  him,  there  is  no  rea- 
son why  the  patent  should  not  relate  back  to  the  date  of  these  acts.  It  is 
true,  beyond  all  doubt,  that  as  between  Easton  and  those  claiming  under 
him  on  the  one  hand,  and  the  United  States  on  the  other,  that  there  was 
no  vested  right  in  Easton  and  those  claiming  under  him,  as  against  the 
United  States,  until  the  surveyor  returned  the  plat  to  the  recorder  of  land 
titles,  which  was  not  done  until  1833.  But  as  between  Easton  and  third 
persons  he  did  acquire  a  priority  and  a  riglit  which  the  courts  respect  and 
uphold  and  enforce.  Ttiis  is  clearly  enough  shown  by  the  case  of  Shepley 
V.  Cowan,  supra.  The  fact  that  this  right  was  not  such  as  to  deprive  con- 
gress of  the  power  of  otherwise  disposing  of  the  land,  makes  it  none  the  less 
a  valuable  right,  and  an  interest  in  and  to  the  land.  It  was  a  right  subject 
to  sale  under  execution;  for  the  law  then  said  that  the  sheriff's  deed  should 
be  effectual  for  passing  to  the  purchaser  all  the  estate  and  interest  which 
the  debtor  had  at  the  time  of  the  judgment.     1  Terr.  Laws,  p.  120,  §  45. 

Again,  the  further  point  is  made  that  the  sheriff's  deed  is  void  for  un- 
certainty in  the  description  of  the  premises.  It  describes  the  property  sold  as 
follows:  "All  the  right,  title,  interest,  estate,  and  property  of  the  said  Samuel 
Hammond  in  and  to  *  *  *  a  tract  of  land  containing  two  hundred  and 
forty  arpents,  more  or  less,  bounded  on  the  south  by  land  of  Gratiot  and 
Philipson,  on  the  west  by  land  of  John  P.  Cabanne,  and  on  the  east  by  land 
of  Wm.  Stokes  and  others,  and  includes  the  big  spring  known  by  the  name  of 
the  *  Hammond  Spring. * "  It  has  been  again  and  again  ruled  by  this  cou rt  that, 
however  vague  the  description  of  the  land  in  a  sheriff's  deed  may  be,  parol 
evidence  is  admissible  to  identify  the  premises,  and  to  show  that  in  the  com- 
munity where  the  sale  took  place  the  land  was  known  by  the  description 
given.  Hart  v.  Rector,  7  Mo.  532;  Landes  v.  Perkins,  12  Mo.  239;  Bates 
V.  Bank,  15  Mo.  309;  Bank  v  Bates,  17  Mo.  583. 

The  description  in  the  sheriff's  deed  in  Webster  v.  Blount,  39  Mo.  500,  Wiis 
110  acres,  part  of  the  N.  W.  \  of  section  No.  26,  in  township  59,  of  range  34. 
The  proof  was  that  the  defendant  in  the  execution  in  the  attachment  suit  re- 
sided on  the  land  for  a  number  of  years,  and  that  the  exact  location  of  tb« 
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110  acres  in  that  section  wa»  of  public  notoriety.  It  was  there  said  that  the 
description  was  amply  good,  within  the  principles  of  the  authorities  before 
cited. 

In  MePike  v.  Allman,  53  Mo.  551,  the  property  was  sold  on  an  execution 
against  John  R.  Crow,  and  the  sheriff's  deed  described  the  property  as  "80 
acres,  part  of  the  west  half  of  section  31,  township  53,  range  6."  The  proof 
showed  that  Crow  had  previously  soli  120  acres  off  the  north  end  of  the  west 
half  of  said  section,  all. I  that  he  continued  to  own  tlie  balance  of  the  half  seo- 
tion,  being  83.12  acres.  The  proof  showed  that  the  land  was  prairie  land, 
unoccupied,  and  so  was  all  the  land  around  and  adjoining  it.  It  was  known 
in  the  community  that  Crow  owned  the  land.  But  in  neither  of  the  two  cases 
last  cited  did  it  appear  that  the  land  was  known  by  the  particular  designation 
given  to  it  by  the  sheriff.  In  the  case  last  cited  the  court  said:  "It  would 
evidently  be  more  satisfactory,  where  the  description  is  so  vague  as  it  is  in 
the  case  now  being  considered,  that  the  parol  evidence  should  prove  some 
physical  facts  which  are  accessible  to  all,  by  which  the  land  can  be  identified 
when  taken  in  connection  with  the  description  given,  or  that  the  land  has  ao* 
quired  an  appellation  or  name  by  which  it  is  generally  known,  as  in  the  case 
of  Hart  V.  Rector;  but  it  seems  from  the  cases  that  no  rule  has  been  adopted 
on  the  subject."  It  is  then  held  that  the  case  was  not  distinguishable  from 
that  of  Webster  v.  Blount. 

Again,  mAdkinsv.  Moran,  67  Mo.  100,  the  defendant  relied  upon  a  sheriff's 
deed  which  described  the  land  as  "seventy  acres  P.  N.  of  N.  E.  of  sec.  1,  T. 
59,  R.  35."  It  was  proved  that  Hoffaker,  against  whom  the  execution  was  is- 
sued, owned  and  occupied  the  land  in  dispute;  that  there  were  about  70  acres 
of  it;  that  the  land  was  known  in  the  neighborhood  as  "Hoffaker's  Land;" 
that  he  owned  no  other  land  nearer  than  one  mile;  and  that  it  was  in  the  N. 
E.  part  of  the  N.  E.  J  of  said  section  1.  The  trial  court  excluded  the  deed, 
but  this  court  reversed  the  judp;ment;  saying  that  the  case  was  not  distin- 
guishable from  that  of  McPike  v.  Allman. 

In  the  case  before  us  the  evidence  shows  that  the  entire  Hunot  survey,  con- 
taining 480  acres,  is  of  an  irregular  shape.  The  northern  and  western  lines 
are  continuous;  the  southern  is  substantially  so:  the  west  line  runs  north 
from  the  south  line  some  36  chains;  thence  west  some 40  chains;  thence  north 
some  60  chains,  to  the  north  line.  Thus  it  will  be  seen  the  southern  portion 
of  the  survey  extends  east  much  further  than  the  northern  portion.  It  is  this 
southern  284  acres  which  was  sold  to  Stokes  by  Easton  before  Hammond  got 
his  deed  to  the  north  240  acres.  At  the  date  of  the  sheriff's  deed,  Gratiot  and 
Philipson  owned  land  adjoining  the  entire  south  line  of  the  survey;  but  the 
234  acres,  sold  to  Stokes,  lies  between  them  and  the  Hammond  240  acres.  At 
the  same  tim^  Stokes  owned  the  land  to  the  east  of  the  south  234  acres.  Ca- 
bann^  owned  the  land  on  west  line  of  the  Hunot  survey.  While,  perhaps, 
the  description  might  be  good  for  the  whole  Hunot  survey,  it  gives  accurately 
but  one  line  of  the  240  acres,  and  that  is  the  western  one. 

But  besides  this  evidence,  it  is  clearly  shown  that  the  240-acre  tract  wjis 
well  known  as  the  "Hammond  Land."  There  was  a  log  house  close  to  the 
western  line  of  the  240  acres,  well  known  as  the  "Hammond  House,"  and  a 
noted  spring  near  to  it  known  in  the  community  as  the  "Hammond  Spring." 
There  is  some  evidence  tending  to  show  that  Hammond's  negroes  lived  in  this 
boQse,  and  that  Hammond,  who  lived  in  town,  went  out  there  to  live  during 
the  sammer.  But  the  other  facts,  namely,  that  the  240  acres,  the  house,  and 
the  spring,  were  well  known  as  before  stated,  are  not  disputed.  Indeed,  we 
have  seen  that  the  deed  from  Easton  to  Stokes  called  for  the  Hammond  sur- 
vey, which  could  have  been  none  other  than  this  240-acre  tract.  Had  the 
sheriff  omitted  the  references  to  Gratiot  and  Philipson  on  the  south,  and 
0tokes  on  the  east,  his  description  in  the  light  of  the  surrounding  facts  as  they 
existed  at  that  day,  would  have  been  infinitely  better  than  that  in  several  of 
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the  cases  before  cited;  for  what  could  it  then  mean  but  the  240  acres  owned 
by  Hammond,  containing  the  big  spring  known  as  the  ** Hammond  Spring?" 
The  call  for  the  spring  would  fix  and  locate  the  tract  with  certainty.  "Block 
52,  in  De  Kalb  Co.,  Mo./'  was  held  to  be  a  good  description  of  a  parcel  of 
land,  in  the  light  of  the  proof  thut  it  was  known  as  block  52  by  the  parties  to  the 
deed,  and  those  in  the  neighborhood  who  were  acquainted  with  it.  TetheroiM 
V.  Anderson,  63  Mo.  97. 

In  Shewdlter  v.  Pimer,  55  Mo.  218,  the  description  was:  "A  house  and  lot 
situated  on  a  strip  of  ground  between  the  first  addition  and  Anderson's  aldi- 
tion  to  Lexington,  fronting  Pine  street,  and  north  of  Turner  hall,  in  the  city 
of,"  etc.  There  was  but  one  lot  on  this  strip  north  of  "Turner  Hall,"  but 
that  fronted  on  Cedar  street,  and  not  on  Pine  street.  The  court  there,  con- 
ceding the  rule  to  be  that  known  monuments  would  control  courses  and  dis- 
tances, proceeds  to  say  that  it  was  equally  true  that  where  there  is  a  false  call 
or  description  in  a  dee^l,  and  the  false  description  can  be  rejected,  and  leave  & 
sufficient  description  to  identify  the  land,  the  false  description  will  be  rejected, 
and  the  remaining  description  being  sufficiently  certain,  will  pass  the  title  to 
the  land. 

So,  in  this  case,  we  may  reject  the  calls  for  Gratiot  and  Philipson,  and  for 
Stokes,  and  still  have  a  good  and  sufficient  description, — one  which  is  in  every 
respect  sufficient  to  psiss  the  240  acres,  and  which  is  in  perfect  accord  with  all 
the  circumstances  existing  at  the  date  of  the  deed.  This  deed  was  made  50 
years  ago,  and  the  property  has  been  in  the  actual  possession  of  the  defend- 
ant, and  those  under  whom  he  claims,  for  more  than  40  years;  and  no  court 
would  under  the  evidence  be  justified  in  pronouncing  the  deed  void  for  un- 
certainty in  the  description  of  the  premises.  Surveyor  Cozins,  who  surveyed 
the  property  for  Lindell  many  years  ago,  with  the  sheriff's  deed  before  him, 
had  no  difficulty  in  finding  the  land. 

We  have  not  overlooked  the  fact  that  during  the  progress  of  this  trial  Mr. 
Cozins,  an  old  surveyor,  familiar  with  these  lands  and  surveys  from  anearlj 
day,  went  to  this  property,  found  the  spring,  and  the  exact  location  of  the  old 
house,  and  reported  that  the  old  house  was  some  400  feet  east,  and  the  spring 
some  200  feet  still  further  east,  of  the  east  line  of  the  240  acres,  and  therefore 
not  on  the  Hunot  survey,  but  on  what  is  called  the  "  Con  way  Survey. "  But  he 
also  says  the  line  was  not  designated  on  the  jcround  in  1823.  If  the  land  was 
known  as  the  "Hammond  Land, "  and  was  identified  by  the  Hammond  spring, 
it  can  make  no  difference  that  subsequent  accurate  surveyors  throw  the  spring 
over  the  line,  and  on  the  Conway  location.  The  inquiry  is,  how  was  the  land 
known  and  designated  at  the  date  of  the  sheriff's  deed?  Our  ooncluBion  ia 
that  the  description  in  the  deed  is  good,  and  that  it  ought  to  be  so  held  on  th» 
undisputed  facts  in  evidence,  and  we  do  so  bold. 

Fourteen  years  nine  months  and  fifteen  days  elapsed  from  the  date  of  the^ 
patent  to  the  commencement  of  this  suit,  while  the  period  of  our  statute  of 
limitations  is  ten  years.  The  plaintiffs,  to  overcome  the  bar  of  the  statute, 
show  that  before,  during,  and  after  the  late  war  they  resided  in  the  Confeder- 
ate states,  and  to  that  they  couple  the  claim  that  the  patent  did  not,  in  point 
of  fact,  become  an  operative  grant  until  the  twelfth  November,  1860.  The 
facts  relative  to  the  last  question  are  these:  As  before  stated,  Peter  Lindell, 
in  March,  1833,  transmitted  the  patent  certificate  No.  404  to  the  general  land- 
office,  requesting  a  patent  for  the  survey  No.  2,500.  Objections  were  made 
because  the  survey  conflicted  with  certain  Spanish  and  confirmed  claims  in 
the  Grand  Prairie  Common  Field.  There  the  matter  stood  until  1858,  when 
the  surveyor  general  called  the  attention  of  the  commissioner  of  the  land-office 
to  this  survey.  The  commissioner  in  a  letter  to  the  surveyor  dated  August  25, 
1858,  states  that  Lindell  had  agreed  to  accept  a  patent  which  would  except  the 
adverse  claims  as  shown  on  a  diagram  furnished  by  the  surveyor.  The  sur- 
veyor was  directed  to  notify  the  interested  parties,  and  to  give  public  notioe 
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that,  unless  valid  cause  was  shown  to  the  contrary  within  three  months  from 
date  of  notice,  the  plat  would  be  approved.  The  surveyor  returned  this  new 
plat,  showing  tlie  seven  or  eight  adverse  claims,  to  the  recorder  of  land  titles, 
who  on  the  eighteenth  February,  1859,  issued  a  new  patent  certificate  in  lieu 
of  the  old  one.  The  plat  was  approved,  and  the  patent  issued  thereon  bears 
date  thirtieth  August,  1859.  The  evidence  shows  that  the  patent  was  signed, 
sealed,  and  recorded  on  the  last-mentioned  date.  The  patent  excepts  the 
adverse  claims.  On  the  sixth  April,  1860,  the  commissioner,  in  a  letter  to 
the  recorder  of  land  titles  at  St.  Louis,  directs  him  to  notify  the  "parties  op- 
posed to  the  preparation  of  said  patent"  that  if  no  appeal  was  filed  in  his  oflice 
by  the  seventh  May  following  the  patent  would  be  sent  to  him  for  deliveryr 
Wliittelsey,  for  the  Pacific  Railroad,  in  April,  1860,  applied  for  an  appeal,  and 
on  the  twelfth  November,  1860,  the  secretary  of  the  interior  rendered  a  de-^ 
cision  "in  favor  of  issuing  the  patent;''  whereupon  it  was  upon  the  same  day 
sent  to  the  recorder  at  St.  Louis  for  delivery. 

In  the  case  of  U.  8.  v.  8churz,  102  U.  S.  379,  It  is  clearly  and  distinctly 
held  that  a  patent  to  land  from  the  United  Stiites  is  in  many  respects  unlike 
an  ordinary  deed  between  persons;  that  in  case  of  the  patent  the  title  to  the 
land  conveyed  passes  by  matter  of  record  to  the  grantee;  that  the  patent  needs 
no  delivery  to  give  it  full  effect;  and  that  when  it  is  made  out,  signed  by  the 
president,  sealed  with  the  seal  of  the  general  land-office,  countersigned  and 
recorded  in  the  record  books  kept  for  that  purpose,  it  needs  no  further  au- 
thentication or  delivery.  In  that  case  the  patent  had  been  sent  to  the  local 
officer  for  delivery,  but  in  a  few  days,  and  before  delivered,  it  was  recalled 
and  deposited  with  the  secretary  of  the  interior,  before  whom  an  appeal  wa» 
pending  involving  the  question  as  to  who  was  entitled  to  the  land  by  patent 
from  the  government.  Although  the  appeal  was  pending  before  the  secr&-^ 
lary,  he  was  required  by  mandami^  to  deliver  the  patent  to  the  person  therein' 
designated  as  grantee.  Although  the  commissioner  of  the  general  land-office, 
in  his  letter  to  the  recorder  of  St.  Louis,  speaks  of  the  patent  as  one  in  prep- 
aration, still  the  facts  are  that  after  much  deliberation  and  notice  to  all  inter- 
ested parties  the  plat  had  been  approved,  the  patent  prepared,  signed,  sealed, 
and  recorded.  Ail  this  was  done  on  or  before  the  thirtieth  August,  1859.  It 
was  then  as  perfect  and  complete  a  document  as  it  was  at  any  time  there- 
after. So  far  as  we  can  see,  it  was  then  complete,  and  every  act  required  to 
be  done  to  make  it  a  grant  had  been  done,  unless  it  be  held  that  delivery  was 
essential.  There  is  no  claim  that  any  of  these  acts  had  been  done  without 
authority.  Besides  all  this,  if  the  title  passed  by  matter  of  record,  it  would 
seem  to  foUow  that  the  decision  of  the  secretary  of  the  interior  was  but  a  d^ 
cision  in  affirmance  of  what  had  been  done;  and  we  hold  that  the  patent  took. 
effect  as  a  grant  on  the  thirtieth  August,  1859.  So  far  as  acceptance  is  con- 
cerned, it  is  sufficient  to  say  that  the  patent  was  issued  at  the  direct  solicita- 
tion of  Lindell. 

If  we  are  correct  in  this  conclusion,  the  plaintiff  who  resided  in  Tennesee 
is  barred,  for  as  to  that  state  the  war,  it  is  conceded,  did  not  begin  until  six-* 
teenth  August,  1861,  and  that  it  ended  as  to  that  and  other  st^ttes  heretofore 
named  on  the  second  April,  1866.  As  to  the  states  of  South  Carolina,  (I'or- 
gia,  and  Alabama,  it  was  held  in  the  case  of  The  Protector,  12  Wall.  700,  that 
the  war  began  on  the  nineteenth  April,  1861,  the  date  of  the  blockade  procla- 
mation, and  ended  on  the  second  April,  1866.  The  same  dates  were  taken  as 
fixing  the  time  for  suspension  of  statutes  of  limitation  in  Brovm  v.  Hiatts,  15 
Wall.  177;  Adger  v.  AUton,  Id.  555;  and  Ross  v.  Jones,  22  Wall.  576. 

It  is  earnestly  and  with  much  force  argued  that  August  16,  1861,  the  date 
of  President  Lincoln's  proclamation,  declaring  that  the  states  before  named 
were  in  a  state  of  insurrection,  and  prohibiting  commercial  intercourse,  should 
be  taken  as  the  date  of  the  commencement  of  the  war,  and  not  the  nineteenth 
April,  1861,  the  date  of  the  blockade  proclamation.    But  we  cannot  see  that 
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the  rale  of  those  cases  is  modified  in  the  latter  cases,  (Railroad  Co,  y.  King, 
91  U.  8.  3;  Bond  v.  Moore,  93  U.  S.  593;  Clark  v.  U.  8.,  99  V.  S.  493.)  at 
loast,  80  far  as  fixing  the  period  during  which  the  statute  of  limitations  was 
suspended.  Until  modified,  we  accept  them  as  fixing  the  dates  by  which  the 
cuinputation  is  to  be  made  in  cases  like  the  present  one. 

From  instructions  given  and  refused,  it  appears  the  circuit  court  held  that 
the  statute  of  limitations  began  to  run  against  the  plaintiffs  before  the  date 
of  the  patent, — before  the  legal  title  emanated  from  the  United  States.  This 
is  in  accord  with  the  ruling  of  the  court  of  appeals  in  Hammond  v.  Cole- 
man, 4  Mo.  App.  307,  where  it  is  in  substance  held  that  when  the  grant  from 
the  government  is  to  one,  or  his  legal  representatives,  we  maj  have  recourse 
to  the  statute  of  limitations  in  determining  who  that  representative  is.  This 
court  has  horetofore  given  and  still  gives,  to  the  case  of  Gibson  v.  Chouteau, 
13  Wall.  92,  a  much  broader  scope.  Mcllhinney  v.  Fieke,  61  Mo.  329;  Miller 
V.  Dunn,  62  Mo.  216.  As  to  the  government,  there  is  no  statute  of  limita- 
tions, and  in  the  Qihson  Case  it  is  held  that  the  statute  leaves  the  right  of 
entry  upon  the  legal  title,  substantially  acquired  by  the  patent,  wholly  unaf- 
fected by  the  adverse  possession;  that  such  possession,  either  by  the  plaintiffs 
or  defendants,  will  not  control  the  legal  title.  This  being  so,  we  do  not  see 
how  the  statute  can  operate  as  a  transfer  of  the  equitable  right. 

We  disapprove  instruction  No.  21,  given  at  the  request  of  the  defendants. 
The  sheriff's  deed  to  Kolf  and  Chew,  and  a  certified  copy  of  it,  were  in  court. 
The  copy  was  in  evidence,  and  it  cannot  be  contended  that  any  other  deed 
was  ever  made  or  intended  to  be  made.  There  was  no  ground  for  presum- 
ing a  deed,  for  the  deed  itself — the  copy  being  prima  facie  equal  to  the 
original — was  before  the  court.  Why  indulge  in  presumptions  as  to  a  thing 
when  the  thing  itself  is  in  proof?  The  copy,  as  far  as  it  went,  spoke  for  it- 
self.  Reaum^  v.  Chambers,  22  Mo.  36.  Where  deeds  were  lost,  and  the  rec- 
ords of  them  defaced,  so  that  some  portions  of  the  acknowledgment  could 
not  be  made  out,  we  allow  the  presumption  that  the  residue  of  the  acknowl- 
edgments were  formal.  Addis  v.  Graham,  88  Mo.  200.  But  that  is  a  dif- 
ferent thing  from  presuming  an  entire  deed  from  the  record  entry  of  the 
sheriff's  acknowledgment,  when  a  copy  of  the  deed  is  before  the  court;  and 
this  is  what  the  instruction  says  may  be  done. 

Notwithstanding  tliese  erroneous  instructions,  under  the  view  we  have 
taken  of  the  sheriff's  deed,  and  the  force  and  effect  we  have  given  to  it,  the 
title  is  in  the  defendants,  and  the  judgment  will  be  affirmed.  This  result  as 
to  the  effect  of  the  sheriff's  deed  rendered  it  unnecessary  to  pass  upon  the 
other  questions  presented  by  the  record,  but  we  have  ruled  upon  them  in  or- 
der that  there  may  be  no  embarrassment  to  either  party  in  a  review  of  this 
judgment  in  the  supreme  court  of  the  United  States. 

Much  has  been  said  with  reference  to  common  field  lots.  No  claim  is  made 
that  the  property  here  in  suit  is  a  part  of  any  such  lot  confirmed  to  any  in- 
dividual under  the  act  of  .Tune  13,  1812,  nor  is  it  found  as  a  fact  that  it  is  a 
part  of  any  such  lot  not  claimed  by  an  individual.  Some  of  the  evidence  of 
Mr.  Cozins  tends  to  show  that  the  property  is  west  of  Taylor  avenue,  and 
that  the  true  west  line  of  the  old  common  fields  is  on,  if  not  east  of,  Taylor 
avenue.  This  being  true,  the  property  is  not  within  the  Grand  Prairie  Com- 
mon Field.  It  is,  therefore,  conceived  that  the  question  whether  the  patent 
is  void,  or  even  voidable,  by  reason  of  the  reservation  in  the  second  section  of 
the  act  of  1812,  is  not  presented  by  the  record,  ^e  judgment  is  therefore 
affirmed. 

(All  concur.) 
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Hammond  o.  Gordon  and  others. 

(Supreme  Qnart  of  MissourL    November  28,  18870 

L  ExKcirnoK — ^What  Subject  to— Ikterest  ih  Public  Lawd. 

Hammond  v.  Johnston,  anfe,  83,  followed. 
1  Same — Shebitf's  Deed— Fkesumption  or  Regularity  fuom  Lapse  or  Time. 

A  sherifiPs  deed  was  offered  in  evidence,  bat  was  excluded  on  tlie  ground  that  it 
showed  no  impression  of  a  seal.  The  certificate  of  acknowledgement  concluded  as 
follows :  **  Given  under  my  hand  and  seal  of  office  at  St.  Louis,  this  twenty-seventh 
day  of  January,  1824,"  and  was  signed  by  the  clerk.  A  certified  copy,  made  10 
vears  before  the  suit  was  begun,  indicated  that  the  record  showed  a  seal.  By  the 
law  in  force  when  the  deed  was  made,  it  was  the  duty  of  the  clerk  to  indorse  u]>')ii 
the  deed  the  acknowledgment  under  the  seal  of  the  court.  He/d,  where  the  pan  -s 
had  been  in  possession,  under  the  deed,  for  40  years,  it  would  be  presumed  that  the 
seal  was  attached. 
8.  Same— Certified  Copt  as  Evidence. 

A  certified  copy  of  a  sherifi'*8  deed,  offered  as  evidence,  was  excluded  on  the 
ground  that  the  original  had  not  been  accounted  for.    Held,  that  the  copy  was  pri- 
mary evidence,  and  it  was  error  to  exclude  it;  following  Hammond  v.  JohnUon, 
aide,  83.1 
4.  Samb— SuFPiciEifCY  or  Descbiption. 

/fammond  v.  Jokrutoiif  ante,  83,  followed. 

Appeal  from  court  of  appeals  of  St.  Louis. 

y.  B.  Henderson,  Jos.  M.  Lewis,  and  Frank  J.  Donovan,  for  appellants. 
2>.  T.  Jewitt,  for  respondent. 

Black,  J.  The  titles  of  the  respective  parties  to  this  suit  in  ejectment  are 
the  same  as  in  the  cause  of  Hammond  v.  Johnston,  ante,  83,  just  decided. 
The  judgment  of  the  circuit  court  was,  however,  in  this  case  for  the  phiin- 
tiffs,  and  defendants  appealed.  In  this  case  the  defendants  offered  in  evidence 
a  certifled  copy  of  the  sheriff's  deed  to  Ralf  &  Chew,  dated  fourth  November, 
1823,  based  on  a  sale  made  on  the  eighth  October,  1823,  under  an  execution 
ag;iinst  Samuel  Hammond.  The  copy  was  objected  to,  on  the  ground  that 
the  original  had  not  been  accounted  for.  The  court  sustained  the  objection, 
and  the  copy  was  excluded.  The  copy,  like  the  original,  was  primary  evi- 
dence, and  the  court  erred  in  excluding  it.  This  question  was  sufficiently 
considered  in  the  case  just  mentioned.  The  defendants  then  offered  in  evi- 
dence the  original  deed,  to  which  plaintiff  objected:  First,  because  the  clerk 
of  the  St.  Louis  circuit  court  had  not  attached  the  seal  of  the  court  to  his  cer- 
tificate of  acknowledgment  Indorsed  on  the  deed ;  second,  because  the  deed  was 
void  for  uncertainty  in  the  description  of  the  premises.  These  objections 
were  sustained,  and  the  deed  excluded.  The  second  of  these  objections  was 
considered  in  the  case  before  cited,  and  it  only  remains  to  consider  the  first. 

The  certidcate  of  acknowledgment,  as  it  appears  from  the  certified  copy,  is 
formal,  and  concludes  as  follows: 

"Given  under  my  hand  and  seal  of  office  at  St.  Louis,  this  twenty-seventh 
day  of  January,  1824.  [Seal.]  Archibald  Gamble,  Clerk." 

The  certificate  of  acknowledgment  indorsed  on  the  original  is  the  same, 
except  tliat  it  dot^s  not  show  a  seal  of  the  court.  We  have  held  on  several 
occcisions  that  the  recorder  is  not  required  to  copy  the  seal  made  by  the  officer 
taking  the  acknowledgment,  and  that  a  statement  in  the  body  of  the  certifi- 
cate, as  shown  by  the  copy,  that  the  officer  who  made  it  affixed  the  seal  of  the 
court  or  of  his  office,  authorizes  the  presumption  that  the  seal  was  affixed. 
Qeary  v.  City  of  Kansas,^!  Mo.  879;  Norfleet  v.  Russell,  64  Mo.  177;  AddiM 

*In  Montana,  certified  copies  of  papers  filed  with  the  recorder  are  admissible  in  evi- 
dence without  accounting  for  the  original.  Mining  Co.  v.  Hammer,  8  Pac.  Rep.  15IJ. 
Ill  Iowa,  the  record  of  papers  filed,  or  a  certified  copy  of  the  record,  is  not  adniij»sible 
as  primary  evidence^    State  v.  Penny,  SO  N.  W.  Rep.  561. 
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V.  Graham,  88  Mo.  199;  Parkinson  v.  Coplinger,  65  Mo.  290.  Presump- 
tions are  constantly  made  in  support  of  official  acts  of  public  officers,  Stepli- 
ens,  in  his  Digest  of  the  Law  of  Evidence,  (article  101,)  states  the  rule  broadly 
as  follows:  "When  any  judicial  or  official  act  is  shown  to  have  been  done  in 
a  n^anuer  substantially  regular,  it  is  presumed  that  formal  requisites  for  its 
validity  were  complied  with."  The  same  author,  at  article  87,  gives  this  ad- 
ditional rule:  **  When  any  document,  purporting  to  be  and  stamped  as  a  deed, 
appears  or  is  proved  to  be  or  to  have  been  signed  and  duly  attested,  it  is  pre- 
sumed to  have  been  sealed  and  delivered,  although  no  impression  of  a  seal 
appears  thereon." 

Where  authority  is  given  to  officers  to  make  sale  of  lands,  and  they  are  re- 
quired to  observe  certain  formalities  in  their  proceedings,  the  lapse  of  time 
(sometimes  said  to  be  30  years)  raises  a  presumption  that  the  legal  formalities 
were  observed.  Freeman  v.  Thayer,  33  Mo.  76;  1  Greenl.  Ev.  (14th  Ed.) 
§  20.  Especially  is  this  true  when  possession  accompanied  and  followed  the 
deed.  Osborne  v.  Tunis,  25  N.  J.  Law,  646.  Where  it  appears  fronj  the 
records  and  evidence  that  a  public  administrator  had  made  a  deed  and  received 
the  purchase  money,  it  was  held  that  a  presumption  arose  that  he  had  done 
his  duty,  namely,  delivered  the  deed  to  the  purchaser.  Long  v.  Mining  <ft 
Smelting  Co,,  68  Mo.  431. 

By  the  law  in  force  when  this  deed  was  made,  it  was  the  duty  of  the  clerk 
to  indorse  upon  the  deed  the  acknowledgment  under  the  seal  of  the  court,  and 
to  make  an  entry  upon  the  minutes  showing  and  giving  a  description  of  the 
lands  sold,  the  purchase  money,  and  the  names  of  the  parties  to  the  suit.  He 
did  make  the  entry;  and  while  this  entry  does  not,  under  our  rulings,  supply 
the  place  of  a  certificate  on  the  deed,  still  it  shows  regularity  in  the  proceed- 
ings. The  certificate  was  indorsed  on  the  deed.  The  deed  was  made  50  years 
ago;  and  the  defendants,  and  those  under  whom  they  claim,  have  been  in  pos- 
session of  the  property  for  at  least  40  years.  The  certified  copy  offered  in  ev- 
idence was  made  some  10  years  before  the  commencement  of  this  suit,  June 
20, 1863,  and  that  indicates  that  the  record  shows  a  seal,  and  there  is  no  in- 
timation that  it  is  not  a  correct  copy  of  the  record.  Under  these  circum- 
stances we  hold  that  the  court  should  have  presumed  that  the  clerk  did  at- 
tach the  seal  to  the  certificate,  as  he  says  in  it  he  did;  and  this,  too,  though 
the  seal  used  by  the  clerk  was  a  metallic  one,  and  though  a  couple  of  experts 
give  it  as  their  opinion  that  tiie  seal  Wiis  not  attached.  The  impression, 
though  made  by  a  metallic  seal,  was  liable  to  become  obliterated  from  the  long 
lapse  of  time  and  use  of  the  document.  If  a  case  can  be  conceived  where  a 
presumption  of  this  character  should  be  made  in  order  to  uphold  rather  than 
strike  down  acts  of  public  officers,  this  is  one.  There  is  certainly  a  general 
disposition  on  the  part  of  the  court  to  uphold  such  official  acts;  and  here  the 
circumstances  are  strong  in  favor  of  the  fact  that  the  seal  was  attached. 

What  we  said  on  other  questions  in  the  other  case  need  not  be  repeated 
liere.     The  judgment  is  reversed  and  the  cause  remanded. 

(All  concur.) 

HAMMoiro  and  others  v.  Hortor  and  otbere. 
(Supreme  Ootirt  of  Miseotari    November  28,  1887.) 
Transferred  from  St.  Louis  court  of  appeals. 
CoUiiu  A  Jamison,  for  appellant.    D,  71  JewiU,  for  respondent. 

Feb  Curiam.    Tliis  case  is  in  all  material  respects  like  that  of  Hammond  y.  Cfwd&n, 
ante,  03.    The  judgment  is  therefore  reversed  and  the  cause  remanded. 
(All  concur.) 
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SOLTAN  V.  SOLTAN. 

{Supreme  Cburt  of  Misioun.    November  28,  1887.) 

1.  CnBTEjrr — Lakd  Conveyed  by  Hibband  in  Trust  fob  Wifb. 

In  Missouri  a  husband  is  entitled  to  curtesy  in  the  lands  conveyed  by  him  to  a 
trustee  for  the  sole  and  separate  use  of  his  wile,  her  heirs  and  assigns. 
1.  Bamb — Devise  by  Wife  no  Bab. 

Rev.  St.  Mo.  §  3961,  enacts  that  a  married  woman  may  devise  her  real  estate  sub- 
ject to  the  husband's  curtesy  therein.  Setd^  that  a  wife  cannot  by  her  will  deprive 
her  husband  of  his  curtesy  in  land  conveyed  by  him  to  a  trustee  for  the  sole  and 
separate  use  of  the  wife,  her  heirs  and  assigns. 

Appeal  from  St.  Louis  circuit  court;  Daniel  Dillon,  Judge. 

This  is  an  action  of  ejectment  brought  by  Frederick  Soltan,  Sr.,  against 
Frederick  Soltan,  Jr.,  Henry  Soltan,  and  Wilhelmina  Hilmer,  his  cbiJdren,to 
recover  the  possession  of  lands  conveyed  by  him  to  a  trustee  by  voluntary 
deed  for  the  sole  and  separate  use  of  his  wife,  her  heirs  and  assigns,  and  by  her 
devitol  to  her  children.  The  judgment  below  was  in  the  plaintiff's  favor,  and 
the  defendants  appeal. 

B.  Schmurmacher,  for  appellants.    LouU  OottscTialk,  for  respondent. 

Norton,  C.  J.  This  is  an  action  of  ejectment  in  which  plaintiff  obtained 
judgment,  and  from  which  defendants  have  appealed. 

It  appears  from  the  record  that  plaintiff,  who  in  1874  was  the  owner  of  the 
lot  in  controversy,  conveyed  the  same  by  deed  to  one  Ililker  as  trustee  for  the 
sole  and  separate  use  of  his  wife.  So  much  of  said  deed  as  has  a  material 
bearing  in  this  suit  is  as  follows:  '*In  trust,  however,  to  and  for  the  sole  and 
separate  use,  benefit,  enjoyment,  and  behoof  of  the  said  Charlotte  Soltan,  wife 
of  Frederick  Soltan,  and  her  heirs  and  assigns,  the  said  Henry  Ililker,  party 
of  the  second  part  hereby  covenanting  and  agreeing  that  he  will  suffer  and 
permit  her,  the  said  Charlotte  Soltan,  without  let  or  molestation,  to  have, 
hold,  use,  occupy,  and  enjoy  the  aforesaid  premises,  with  all  tiie  rents,  is3u<  s, 
profits,  and  proceeds  arising  therefrom,  whether  from  sale  or  lease,  for  her 
own  use  and  benefit,  separate  and  apart  from  her-  said  husband,  and  wholly 
free  from  his  control  or  interference,  and  from  his  debts,  in  such  manner  as 
she  may  think  proper;  and,  that  he  will,  at  any  and  all  times  hereafter,  at  the 
request  and  direction  of  the  said  Charlotte  Soltan  expressed  in  writing,  signed 
by  her  or  by  her  authority,  bargain,  sell,  mortgage,  convey,  lease,  rent  or 
otherwise  dispose  of  said  premises,  or  any  part  thereof,  and  will  pay  over  to  hor 
the  rents,  issues,  profits,  and  proceeds  thereof,  in  such  manner  as  she  shall,  in 
writing,  direct  or  request.  And  that  the  said  Henry  Hilker,  will,  at  the  deatti 
of  the  said  Charlotte  Soltan,  convey  or  dispose  of  the  said  premises,  or  such 
part  thereof  as  may  then  be  held  by  him  under  this  deed,  and  all  profits  and 
proceeds  thereof,  in  such  manner,  to  such  person  or  persons,  and  at  such 
time  or  times,  as  the  said  Charlotte  Soltan  shall,  by  her  last  will  and  testament, 
or  any  other  writing  signed  by  her,  or  by  her  authority,  direct  or  appoint;  and 
in  default  of  such  appointment,  then  that  he  will  convey  the  same  to  her 
heirs  or  legal  representatives." 

Plaintiff  testified  that  the  said  conveyance  was  voluntary,  and  made  to  pro* 
tect  his  family;  that  the  lot,  at  the  time  it  was  conveyed,  was  worth  $1,800 
to  $2,000,  and  had  an  incumbrance  upon  it  amounting  to  $500,  which  other 
evidence  showed  was  subsequently  paid  by  his  wife.  Some  time  after  the 
deed  was  made,  plaintiff  and  his  wife  quarreled,  after  which  they  lived  sep- 
arate. Charlotte,  his  wife,  died  leaving  a  will  dated  twenty-third  February, 
1885,  in  which  she  devised  all  her  real  and  personal  estate  in  equal  parts  to 
her  three  children,  who  are  the  issue  of  the  marriage  between  plaintiff  and 
said  Charlotte,  and  who  are  the  defendants  in  this  suit,  and  claim  the  lot  in 
ccmtroTeny  under  said  will. 
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Two  questions  arise  on  the  above  state  of  facts,  the  first  of  which  is,, 
was  plaintiff  entitled  to  curtesy  in  the  real  estate  conveyed  to  Hilker,  in 
trust,  for  the  sole  and  separate  use  of  his  wife,  her  heirs  and  assigns?  The 
second  is,  did  the  will  of  his  wife  deprive  him  of  such  right? 

The  first  question  is  answered  in  the  affirmative  by  the  case  of  Tremmel  v. 
Kltiboldt,  75  Mo.  255,  affirming  the  judgment  of  the  St.  Louis  court  of  appeal, 
Tremmel  v.  Kleiboldt,  6  Mo.  App.  549.  In  tliat  case  the  husband  conveyed 
to  a  trustee  certain  land  for  the  sole  and  separate  use  of  the  wife  free  from 
the  control  of  the  husband,  the  trustee  covenanting  that  on  the  death  of  the 
wife  he  would  convey  or  dispose  of  the  premises  to  such  person  or  persons  as 
the  wife  might,  by  her  last  svill  and  testament,  or  any  other  writing  signed 
by  her,  direct  or  appoint,  and  that  in  default  of  such  appointment  he  would 
then  convey  the  premises  to  her  legal  heirs.  The  wife  died  without  leaving 
a  will  or  any  writing  making  an  appointment,  and  the  trustee  in  pursuance 
of  the  covenant  contained  in  the  deed,  conveyed  the  premises  to  her  heirs. 
It  was  held  that  the  husband  was  entitled  to  his  curtesy  therein. 

The  second  question,  viz.,  was  plaintiff  deprived  of  this  right  by  the  will' 
of  his  wife  devising  the  land  to  their  chidlren,  is  answered  in  the  negative  by^ 
section  3961,  Uev.  St.,  which  is  as  follows:  "Any  married  or  unmarried  wo- 
man of  eighteen  years  of  age  and  upwards,  of  sound  mind,  may  devise  her 
land,  tenements,  or  any  descendible  interests  therein,  or  bequeath  herpersomil 
property  held  in  her  own  right  in  possession  or  expectancy,  by  her  last  wlU 
and  testament,  subject  to  the  rights  of  her  husband,  if  any,  to  his  curtesy 
therein."  As  the  husband  cannot  by  will  deprive  his  wife  of  her  right  to 
dower  in  his  lands,  neither  can  the  wife,  under  the  above  statute,  deprive  her 
husband  of  his  estate  by  the  curtesy  in  her  lands.  Judgment  affirmed*  in 
which  all  concur. 


State  v.  Horn. 

(Supreme  Qmrt  of  Missouri.    November  28,  1887.) 

Obtaining  Goods  undkb  Fai^k  Pretensks— Ikdictmei»t — Variance. 

Under  Rev.  St.  Mo.  §  1561,  relating  to  cheat:},  frauds,  bo^^us  checks,  etc.,  whfch 
provides  tliat  an  indictment  under  this  section  must  set  forth  the  name  of  the  per- 
son defrauded,  an  indictment  wliicli  charges  that  Samuel  H.  Horn  did  unlawful]/ 
and  felonioasly,  with  intent  to  cheat  and  defraud,  obtain  from  one  John  F.  Adams 
money  and  property  of  said  Jofin  F.  Adums,  and  the  evidence  showed  that  the 
Christian  name  of  the  defendant  was  Sidney  and  that  of  Adams  was  Joseph,  is  in- 
valid.     Meyer* s  Case,  82  Mo.  658,  overruled. 

Appeal  from  St.  Louis  criminal  court;  G.  8.  Van  Wagoner,  Judge. 
Jos  Q.  Dodge,  for  appellant.    The  Attorney  General,  for  the  State. 

Sherwood,  J.  This  prosecution  was  instituted  under  the  provisions  of 
section  1561,  Rev.  St.  1879.  Here  is  the  indictment:  "The  grand  jurors  of 
the  state  of  Missouri,  within  and  for  the  body  of  the  city  of  St.  Louis,  now 
here  in  court,  duly  impaneled,  sworn,  and  charged,  upon  their  oath  present 
that  Samuel  H.  Horn,  late  of  the  city  of  St.  Louis,  aforesaid,  and  state  afore- 
said, on  the  twenty-seventh  day  of  March,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-four,  at  the  city  of  St.  Louis,  aforesaid,  did 
unlawfully  and  feloniously,  with  intent  to  cheat  and  defraud,  obtain  from 
one  John  F.  Adams  one  hundred  and  fifty  dollars,  lawful  money  of  the 
United  States  of  America,  of  the  value  of  one  hundred  and  fifty  dollars,  the 
money  and  property  of  said  John  F.  Adams,  by  means  and  by  use  of  a  false 
and  fraudulent  repi^esentation,  pretense,  and  statement,  contrary  to  the  form 
of  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  slate.  **  1  have  italicized  the  names  alleged  in  the  indictment  as  those 
of  the  defendant,  and  of  his  alleged  victim,  because  on  the  trial  the  evideno» 
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showed  that  the  Ohristian  name  of  the  defendant  was  Sidney,  and  that  of 
Adams,  Joseph. 

At  the  close  of  the  evidence  for  the  prosecution,  the  defendant  demurred  to 
it  because  of  the  variances  aforesaid;  but  the  trial  court  overruled  the  de- 
morrer,  and  instructed  the  jory  that  such  variances  were  immaterial.  Tliis 
rnling  brings  into  prominence  the  sufficiency  of  the  indictment,  considered 
with  reference  to  the  section  of  the  statute  upon  which  it  is  drawn.  The  rule 
is  a  familiar  one  that  indictments  based  upon  statutes  must  conform  to  the 
statutes  on  which  they  are  based;  and  in  attempting  to  charge  the  offense  of 
obtaining  goods  under  false  pretenses,  if  such  charge  is  based  on  section  1335. 
Bev.  St.»  it  would  be  wholly  insufficient  to  charge  simply  that  the  thing  was 
obtained  by  "false pretenses;"  the  pleader  would  have  to  go  further  and  state 
what  the  particular  false  pretenses  were,  so  as  to  notify  the  defendant  of  what 
he  is  to  answer,  and  to  enable  tlie  court  to  determine  their  indictable  quality. 
2  Bish.  Grim.  Proc.  §  165.  In  Fancher'8  Case,  71  Mo.  461,  we  held  that  sec- 
tion 1561  was  constitutional,  though  the  indictment,  the  form  of  wiiich  the 
statute  authorized,  did  not  descend  into  particulars.  But  this  was  done  on 
the  sole  ground  that  the  form  prescribed  by  the  statute  was  followed,  and  the 
name  of  the  victim  defrauded  was  set  forth  in  the  indictment,  as  by  that  sec* 
tion  required;  holding  that  the  indictment  by  so  doing,  i.  6.,  by  giving  the 
name  of  the  victim,  sufficiently  identified  the  accusation,  and  prevented  a 
second  prosecution  for  the  same  offense.  As  the  constitutional  validity  of  the 
statute,  and  of  any  indictment  bottomed  thereon,  necessarily  depend  on  that 
particular,  it  must  needs  follow  that  if  the  true  name  of  the  victim  defrauded 
be  omitted  that  such  omission  will  invalidate  the  indictment.  And  it  will 
further  follow  that  such  omission  cannot  be  supplied  or  cured  by  other  sec- 
tions of  the  statute,  sufficient  for  such  purpose,  in  a  general  way,  where  no 
such  constitutional  obstacle  intervenes.  To  hold  otherwise,  would  be  to  hold 
that  the  legislature,  by  a  simple  legislative  enactment,  can  render  that  which 
is  unconstitutional  constitutional.  On  this  theory,  section  1820,  and  its  as- 
sociate sections,  cannot  aid  the  indictment  in  question.  Ou  this  theory  it  was 
that  MeChesney's  Case,  90  Mo.  120, 1  S.  W.  Bep.  841,  was  decided,  where 
it  was  ruled  that  if  the  name  of  the  party  is  unknown,  then  the  statutory 
form  of  indictment  as  prescribed  by  section  1561  cannot  be  resorted  to,  but 
the  indictment  must  be  framed  in  accordance  with  these  principles,  which  dio^ 
tate  the  rules  of  good  pleading  in  such  cases.  Holding  these  views,  it  must 
be  ruled  that  Meyer* s  Case,  82  Mo.  558,  was,  on  this  particular  point,  incor^ 
rectly  decided.    Therefore,  judgment  reversed,  and  the  defendant  discharged^ 

(AU  concur.) 

State  v.  Shipman. 
(Stgpreme  Oourt  of  MUsouH.    October  Term,  1887.) 
1.  CaiMnrAL  pBAonoB— Ghakob  of  Ysnub— Apflioatiok. 

Rev.  St.  Mo.  i  1877,  provides  that,  when  defendant  in  a  criminal  prosecution  shall 
make  and  file  an  application,  supported  by  the  affidavit  of  at  least  two  reputable 
persons,  etc,  that  the  judge  will  not  aflTord  him  a  fair  trial,  or  will  not  impartially 
decide  his  application  for  a  change  of  venue  on  account  of  the  prejudice  of  the  in- 
habitants of  the  county  or  drcait,  the  judge  shall  be  incompetent  to  bear  and  try 
such  cause.  Under  Rev.  St.  Mo.  J  1878,  St  shall  be  lawful  for  him  to  hear  such  ap- 
plication, and  he  shall  immediately  thereafter,  by  an  order  of  record,  empower  the 
members  of  the  bar  present  to  proceed  to  the  election  of  a  special  judge.  On  a  trial 
for  murder  defendant  made  application  for  a  change  of  venue,  Bupported  by  two 
affidavits,  on  the  ground  that  the  present  judge,  who  was  a  special  judge,  duly 
elected  and  qualined,  on  account  of  the  illness  of  the  regular  judge,  would  not 
afford  him  a  uAr  trial,  ffeld,  that  the  application  was  a  substantial  compliance 
with  the  law,  and  the  judge  was  incompetent  to  hear  and  try  said  cause. 
S.  Samx—Judgk— Special  Judok. 

At  the  February  term,  1883,  of  the  Newton,  Missouri,  circuit  court,  a  special 
judge  had  been  elected  under  Rev.  St.  Mo.  1879,  U  1106, 1107,  on  account  of  the 
v.6s.w.no.2 — 7 
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illness  of  the  regular  Judge,  to  hold  said  term  of  the  court,  and.  the  lalAer's  illnen 
continuing,  the  special  judge  continued  to  act  at  an  adjournea  term  of  the  court. 
On  the  trial  of  an  indictment  which  by  consent  of  counsel  had  been  continued  from 
the  former  to  this  term  of  court,  defendant  made  application,  under  Rev.  St.  Mo. 
i  1877,  for  a  change  of  venue,  on  the  ground  of  the  prejudice  of  the  Judge,  which 
application  was  denied.  i/«/<2,  that  a  special  judge,  duly  elected  and  qualified,  is 
a  judge  within  the  meaning  of  Rev.  St.  Mo.  2  1878,  and  equally  incompetent  as  the 
regular  judge  in  like  circumstances. 

Appeal  from  circuit  court,  Newton  county;  Lewis  M.  Lloyd,  Special 
Judge. 

Defendant,  G.  0.  Shipman,  was  indicted  for  murder  in  the  first  degree  for 
shooting  and  killing  one  James  H.  Tiffee.  The  punishment,  upon  a  plea 
of  guilty  of  murder  in  the  second  degree,  the  former  plea  of  not  guilty  having 
beetf  withdrawn,  was  assessed  at  99  years'  imprisonment  in  the  penitentiary. 
Defendant  appeals.    The  facts  are  fully  stated  in  the  opinion. 

Benton  dh  Hubbard,  for  appellant.    B.  G,  Boone,  Atty.  Qen.,  for  the  State. 

Bat,  J.  This  case  has  an  unusual  and  somewhat  peculiar  history.  There 
is  no  brief  on  file  for  the  defendant,  and  we  learn  from  that  of  the  attorney 
general,  on  behalf  of  the  state,  that  the  defendant  is  now  in  the  penitentiary. 
It  appears  from  the  record  that,  on  the  first  day  of  the  February  teim  of  the 
Newton  circuit  court  for  the  year  1883,  there  were  present  at  the  place  of 
holding  said  court  some  12  members  of  the  bar  of  said  court,  besides  the  pros- 
ecuting attorney  of  said  county,  as  well  as  the  clerk  of  said  court  and  the 
sheriff  of  said  county.  It  also  appears  that  the  regular  judge  of  said  court, 
on  account  of  ill  health,  was  unable  to  appear  and  hold  said  term  of  court, 
and  had  not  procured  any  other  circuit  Judge  to  hold  the  same;  where- 
upon, it  also  appears,  Lewis  M.  Lloyd,  duly' qualified  attorney  of  said  court, 
was  by  the  other  attorneys  of  said  court,  then  present,  duly  elected  special 
judge  to  hold  said  term  of  said  court  then  to  begin;  whereupon  said  Lloyd 
duly  qualified  as  such  judge,  took  the  bench,  and  proceeded  with  the  busi- 
ness of  said  term.  Sections  1106,  1107,  Bev.  St.  1879.  At  this  term  of 
said  court,  so  organized  and  held,  the  defendant,  G.  0.  Shipman,  was  in- 
dicted for  murder  in  the  first  degree,  for  shooting  and  killing  one  James  H. 
Tiffee.  To  this  indictment,  the  defendant,  on  being  arraigned,  pleaded  not 
guilty.  He  then  filed  a  motion  and  supplemental  motion  for  a  continuance, 
which  were  overruled  by  the  court.  He  then  filed  an  application  and  affi- 
davit for  a  change  of  venue  in  said  cause,  on  the  ground  ''that  the  minds  of 
the  inhabitants  of  Newton  county  were  so  prejudiced  against  him  that  he 
could  not  have  a  fair  and  impartial  trial  in  said  county."  Pending  the  hear- 
ing of  this  latter  application,  the  prosecuting  attorney  and  defendant's  coun- 
sel, believing  that  the  trial  of  said  cause  could  not  be  completed  before  the  ap- 
proaching end  of  said  term  of  oaid  court,  '* agreed  that  the  case  be  adjourned 
to  the  seventh  day  of  May,  1883,  to  which  time,  it  was  then  understood,  the 
February  term  of  said  court  would  be  adjourned,  and  that  defendant  would 
withdraw  said  application  for  change  of  venue.  Whereupon  defendant's  at- 
torney withdrew  said  application  for  change  of  venue,  and  also  said  applica- 
tion for  a  continuance;  after  which  it  was  accordingly  ordered  by  the  court 
that  the  court  adjourn  until  Monday,  the  seventh  day  of  May  next.  At  the  meet- 
ing of  said  court  on  the  seventh  of  May,  1883,  according  to  said  adjournment, 
the  record  further  shows  that  said  L.  M.  Lloyd,  on  account  of  the  continued 
illness  and  inability  of  said  circuit  judge  to  hold  said  adjourned  term  of  said 
court,  was  again  in  like  manner  duly  elected  and  qualified,  as  special  judge, 
to  hold  said  adjourned  term  of  said  court,  and  thereupon  took  the  bench,  and 
proceeded  with  the  business  of  said  term.  At  the  request  of  the  defendant 
the  court  appointed  George  Hubbert  and  M.  E.  Benton  as  his  counsel  in  this 
«ise.  Afterwards,  on  the  ninth  of  May,  when  the  case  was  called  for  trial, 
I  he  defendant  answered  that  he  was  not  ready  for  trial.    The  court  then 
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asked  defendant  and  bis  counsel  if  defendant  desired  to  make  application  for 
a  continuance.  In  answer  to  which,  defendant's  counsel  said:  *'  We  have  no 
further  or  written  application  for  continuance  to  make«  The  facts  In  this 
case  are  well  known  to  prosecuting  attorney  and  to  court.''  Whereupon  the 
court  ordered  the  clerk  to  issue  a  venire  for  a  jury  of  40  men.  Afterwards, 
on  the  same  day,  and  while  said  venire  was  in  the  hands  of  the  sheriff,  and 
while  the  sheriff  and  his  bailifls  were  summoning  said  jury,  defendant  filed 
an  objection  and  affidavit  for  change  of  venue  as  follows: 

**  State  of  Missouri  vs.  C.  C,  Shipman. 

''Gomes  now  the  defendant,  by  his  attorneys,  who  make  application  under 
their  oaths,  and  supported  by  the  affidavits  herewith  filed,  for  a  change  of 
venue  of  the  cause  from  this  to  some  other  court  of  competent  jurisdiction, 
for  the  reasons  following,  viz. :  The  present  judge  of  this  court,  L.  M.  Lloyd, 
will  not  afford  defendant  a  fair  trial 

[Signed]  ''C.  0.  Shipman,  Defendant. 

••By  Bbnton  &  Hubbard,  Attorneys." 

"State  of  Missouri,  County  cf  Newton — ss,:  G.  G.  Shipman,  being  duly 
swory,  on  his  oath  says  that  the  special  judge  of  circuit  court  of  Newton 
county,  now  in  session,  and  iu  which  there  is  now  pending  an  indictment 
against  affiant  for  murder  of  one  Tiffee,  will  not  afford  affiant  a  fair  trial  of 
the  said  cause.  [Signed]  G.  G.  Shipman. 

••Sworn  to  and  subscribed  before  me  this  ninth  day  of  May,  A.  D.  1883. 
••James  E.  Hinton,  Gik. 

••By  Barton  J.  Morrow,  Dept. 

••H.  Q.  Gollins  and  W.  M.  White,  being  duly  sworn,  on  their  oaths  say  they 
are  not  of  kin  to  or  counsel  for  defendant,  G.  G.  Shipman,  and  that  the  affida- 
vit of  the  said  defendant,  above  written,  is  true,  to  the  best  of  affiant's  knowl- 
edge and  belief.  [Signed]  H.  Q.  Gollins. 

••W.  M.  White. 

••Sworn  to  and  subscribed  before  me  this  ninth  day  of  May,  1883* 
[Signed]    ••James  £.  Hinton,  Glerk. 

••By  Barton  J.  Morrow,  Dep,** 

And  afterwards,  on  same  day,  and  while  said  venire  was  in  the  hands  of  the 
sheriff,  and  while  said  sheriff  and  his  bailiffs  were  summoning  said  jury,  the 
defendant  filed  his  affidavit  against  the  sheriff,  to  the  effect:  praying  the 
court  to  issue  no  venire  in  the  cause,  nor  permit  the  same  to  be  execute  by 
said  sheriff  or  any  of  his  bailiffs,  on  the  ground  that  said  sheriff  and  deputies 
were  all  prejudiced  against  him,  and  would  not  fairly  or  impartially  summon 
a  jury  for  the  trial  of  defendant.  And  afterwards,  on  the  tenth  day  of  May, 
the  defendant,  without  waiving  or  withdrawing  his  objections  to  the  present 
presiding  special  judge  of  this  court  trying  an  issue  or  hearing  any  matter 
touching  this  case,  challenges  the  array,  and  moves  the  court  to  quash  the 
venire  heretofore  issued,  and  the  return  thereon,  for  the  reason  that,  imme- 
diately upon  the  intimation  of  the  court  that  the  cause  would  proceed  to  trial, 
and  that  a  venire  would  issue,  he  prepared  and  filed  his  affidavit  that  the  judge 
of  said  court  would  not  afford  him  a  fair  trial,  and  also  an  affidavit  that  the 
sheriff  and  deputies  were  prejudiced  against  defendant,  and  would  not  fairly 
or  impartially  summon  said  venire  for  the  trial  of  defendant.  Afterwards, 
on  the  twelfth  of  May,  the  prosecuting  attorney  files  a  counter-affidavit  of 
H.  Q.  Gollins,  as  to  prejudice  of  the  judge,  to  the  effect  that  he  did  not  intend 
by  his  former  affidavit,  and  does  not  now  intend  thereby,  to  say  that  he  be- 
lieves that  said  special  judge  would  not  afford  said  defendant  a  fair  trial;  and 
that  he  thereby  wanted  to  say  that  he  believed  said  Shipman  had  such  au  opin- 
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ion  of  the  Jadge.  And  thereupon,  on  same  da^,  defendant  filed  the  following 
affidavit  of  William  A.  Sitter: 

''William  A.  Sitter,  being  duly  sworn,  on  his  oath  says  that  he  is  not  of 
kin  or  coansel  to  defendant,  O.  G.  Shipman,  and  that  he  has  read  the  affidavit 
of  0.  0.  Shipman  made  against  the  special  judge  in  this  cause,  and  that  he 
verilj  believes  the  facts  stated  in  said  affidavit  are  true,  to  the  best  of  his 
knowledge  and  belief.  [Signed]  William  A.  Sitter." 

Duly  sworn  to. 

And  afterwards,  on  the  same  day,  the  court  overruled  defendant's  applica- 
tion for  change  of  venue,  to  which  ruling  of  the  court  the  defendant  tlien  and 
■there  excepted;  and  afterwards,  on  same  day,  the  court  called  the  defendant's 
challenge  to  the  array  and  motion  to  quash  panel;  whereupon  defendant  an- 
nounced to  the  court  that  "we  do  not  propose  to  argue  the  motion  to  quash 
the  array  of  jurors  before  this  court  as  now  organized.  The  defendant  objects 
to  this  court  taking  any  further  action  in  the  case  with  the  present  judge  on 
the  bench.  We  stand  upon  our  affidavits."  Whereupon  the  court  overruled 
defendant's  challenge  to  the  array  and  motion  to  quash  venire  and  panel,  to 
which  ruling  of  the  court  the  defendant  then  and  there  excepted.  After- 
wards, on  the  same  day,  the  sheriff  returned  into  court  the  venire  for  a  jury 
of  40  men,  also  talesmen,  until  a  jury  of  40  men  thus  summoned  were,*by  the 
court,  on  their  voir  dire,  duly  examined  and  adjudged  by  the  court  as  com- 
petent and  qualified  jurors.  Afterwards,  on  fourteenth  of  May,  defendant 
filed  challenge  to  the  array,  and  motion  to  quash  panel,  as  fully  made  up,  which 
motion  was  swoi-n  to  by  defendant,  and  Is  to  the  effect  following:  "Still  pro- 
testing that  L.  M.  Lloyd,  Esq.,  should  not  act  as  judge  in  this  cause,  defend- 
ant comes  and  challenges  the  array,  and  moves  the  court  to  quash  the  panel 
in  this  cause  for  the  following  reasons :  (1)  Because  said  panel,  so  summoned 
and  returned,  was  upon  a  void  order  of  said  presiding  judge;  (2)  that  said 
presiding  judge  had  no  power  or  authority  to  impanel  same;  (3)  because  de- 
fendants protest  against  the  court  as  now  organized  proceeding  with  the  trial, 
for  the  reason  before  stated."  This  cliallenge  to  the  array,  and  motion  to 
quash,  was  thereupon  overruled  by  the  court,  and  exceptions  thereto  duly 
saved.  Afterwards  defendant  files  motion  to  quash  indictment  as  folIo\;s: 
''Still  protesting  that  L.  M.  Uoyd,  £sq.,  is  not  competent  to  act  as  judge  as 
to  any  issue  or  question  in  this  case,  comes  the  defendant  and  moves  the  court 
to  quash  the  indictment  against  defendant  herein  upon  the  grounds  folio winof: 
(1)  The  same  does  not  state  any  facts  constituting  an  offense  against  defend- 
ant, who  is  charged  therein  with  assaulting  one  Tiffee,  and  with  murdering 
him,  but  without  setting  out  any  act  of  defendant  by  which  the  same  was  ac- 
complished. (2)  The  same  does  not  charge  that  defendant  gave  any  stroke 
or  shot,  or  inflicted  any  wounds,  by  which  the  death  of  Tiffee  was  caused. 
(8)  The  wound  of  which  Tiffee  died  was  inflicted  by  himself,  and  not  by  de- 
fendant." This  motion  was  by  the  court,  on  the  same  day,  overruled,  to 
which  ruling  of  the  court  the  defendant,  at  the  time,  excepted.  Afterwards, 
on  same  day,  the  defendant,  in  his  own  proper  person,  as  well  as  by  his  attor- 
ney, M.  E.  Benton,  announced  to  the  court  that  defendant  desired  to  withdraw 
his  plea  of  not  guilty,  heretofore  entered  in  this  cause,  to  which  desire  and  re- 
quest of  defendant  the  court  assented,  and  permitted  defendant  to  withdraw 
his  plea  of  not  guilty.  Afterwards,  on  same  day.  defendant,  in  his  own  proper 
person,  as  well  as  by  said  attorney,  M.  E.  Benton,  announced  to  the  court 
that  defendant  desired  that  he  might  be  permitted  to  enter  a  plea  of  guilty  to 
murder  in  the  second  degree,  to  which  desire  and  request  of  defendant  and 
his  said  attorney  the  court  assented,  and  permitted  defendant  to  enter  his  plea 
of  guilty  to  murder  in  the  second  degree.  Thereupon  the  court  assessed  his 
punishment  to  imprisonment  in  the  penitentiary  for  a  period  of  99  years,  and 
there  was  judgment  accordingly.  The  panel  of  40  jurors,  who  had  been  im- 
paneled and  qualified  in  the  cause,  were  all  discharged.    Afterwards,  on  the 
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same  day,  defendant,  by  bis  attorney,  George  Hubbert,  filed  a  motion  to  with- 
draw defendant's  plea  of  guilty,  and  to  enter  a  plea  of  not  guilty,  for  the  rea- 
sons therein  stated;  which  motion  was  supported  by  the  accompanying  affida- 
vits of  said  defendant  and  said  attorney. 

The  substance  of  defendant's  motion  and  affidavit  was  to  the  effect  that,  in 
withdrawing  his  original  plea  of  not  guilty,  and  substituting  that  of  guilty 
of  murder  in  the  second  degree,  he  was  coerced  and  constrained  by  an  over- 
whelming apprehension  that  he  was  to  be  sacrificed,  whatever  the  evidence 
might  be,  if  tried  before  the  court  as  then  organized,  and  by  a  jury  sum- 
moned as  this  had  been;  and  not  from  any  sense  of  guilt  or  the  weight  of  ev- 
idence against  him;  that  he  is  not  guilty  of  the  offense  charged;  that  said 
plea  of  guilty  was  extorted  and  forced  from  him  by  duress  and  terror,  and  the 
threatening  circumstances  surrounding  him  at  the  time;  that  he  was  advised 
by  his  counsel  that  the  trial  then  coming  on,  under  the  circumstances,  was 
certain  to  result  in  conviction,  and,  probably,  in  the  first  degree;  and  with 
the  sole  object  of  saving  himself  from  unjust  and  extreme  punishment  he  filed 
said  plea  of  guilty;  and  that  he  would  not  have  done  so  if  he  could  have  had 
any  reasonable  assurance  of  having  a  fair  trial  before  an  unprejudiced  court 
and  jury.  The  substance  of  the  affidavit  of  defendant's  said  counsel  was  to 
the  effect  that  it  is  true  that,  on  the  coming  of  the  jury  in  said  cause,  he  did 
advise  defendant  that  he  was  satisfied  that,  under  the  circumstances,  a  trial 
now,  in  said  court,  before  the  jury  impaneled,  would  be  certain  conviction, 
and,  probably,  in  the  first  degree;  but  it  was  affiant's  opinion  that  the  supreme 
court  ought  not  to  sustain  a  con viction  under  such  circumstances;  that  he  was 
not  present  in  court  when  said  plea  of  guilty  was  filed,  and  knew  nothing 
about  it  until  it  was  over;  that  upon  his  return  to  court  he  inquired  of  de- 
fendant why  he  had  done  so,  and  he  gave,  in  substance,  what  was  embodied 
in  his  affidavit  and  motion  to  set  aside  plea  of  guilty,  above  set  out.  Affiant 
then  stated  to  defendant  his  views  of  the  legal  aspects  of  his  case,  and  the  ille- 
gality of  said  proceedings,  and  that  he  prepared  said  motion  at  defendant's 
request.  Afterwards,  on  same  day,  the  court  overruled  defendant's  motion 
to  withdraw  his  plea  of  guilty;  to  which  action  of  the  court  defendant  at  the 
time  excepted.  '* The  defendant  thereupon  filed  his  motion  in  arrest  of  the 
judgment  for  the  following  reasons:  (1)  This  court,  as  constituted  with  the 
present  presiding  judge,  has  no  jurisdiction  to  proceed  and  enter  judgment, 
because  of  the  affidavits  of  defendant  and  sustaining  witnesses,  heretofore 
filed  herein,  showing  that  defendant  could  not  have  a  fair  trial  herein;  (2) 
the  court,  as  organized  as  aforesaid,  had  no  jurisdiction  to  proceed  in  the  cause, 
or  find  defendant  guilty  upon  plea  or  verdict,  after  the  date  of  filing  of  said 
affidavits;  (3)  the  court  has  no  authority  to  enter  judgment  against  defendant 
over  the  motion  for  new  trial  and  supporting  affidavits;  (4)  the  indictment 
herein  is  insufficient  in  law,  and  wiU  not  sustain  such  judgment,  and,  upon 
examination  of  the  record  in  this  cause,  judgment  thereon  should  be  for  the 
defendant."  The  motion  in  arrest  was  then  overruled  by  the  court,  to  which 
ruling  of  the  court  the  defendant  at  the  time  excepted.  From  this  judgment 
the  defendant  duly  appealed  to  this  court,  and  the  case  is  now  before  us,  on 
the  foregoing  record,  for  review. 

The  disposition  of  the  case  depends,  we  think,  upon  the  proper  construc- 
tion of  sections  1877,  1878,  Bev.  St.  1879,  as  applied  to  the  facts  of  the  rec- 
ord now  before  us.  Section  1877  provides  that  "when  any  indictment  or 
criminal  prosecution  shall  be  pending  in  any  circuit  or  criminal  court,  the 
judge  of  said  court  shall  be  deemed  incompetent  to  hear  and  try  said  cause 
in  either  of  tite  following  cases, " — four  in  number,  the  last  of  which  is  as  fol- 
lows: "Or,  fourths  when  the  defendant  shall  make  and  file  an  affidavit,  sup- 
ported by  the  affidavit  of  at  least  two  reputable  persons,  not  of  kin  to  or  coun- 
sel for  the  defendant,  that  the  judge  of  the  court  in  which  said  cause  is  pend- 
ing will  not  afford  him  a  fair  trial,  or  will  not  impartially  decide  his  applica- 
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tion  for  a  charge  of  venne  on  aooount  of  the  prejudice  of  the  inhabitants  of 
the  county  or  circuit."  Section  1878  provides:  "Whenever  in  any  cause  the 
defendant  shall  make  application  by  petition  under  the  oath,  and  supported 
by  the  affidavit  of  two  or  more  reputable  persons  not  of  kin  or  counsel  for 
defendant,  for  a  change  of  venue  for  any  of  the  reasons  stated  in  the  next 
preceding  section,  it  shall  be  lawful  for  the  judge  to  hear  such  application, 
and  immediately  thereafter,  by  an  order  of  record,  to  empower  the  members 
of  the  bar  present,  to  the  number  of  three  or  more,  duly  enrolled  in  said  court, 
and  licensed  attorneys  of  this  state,  and  not  of  counsel  in  the  case,  to  proceed 
to  the  election  of  a  special  judge  for  the  trial  of  the  particular  cause  pending, 
or  to  decide  defendant's  application  for  a  change  of  venue,"  etc. ;  the  remain- 
der of  the  section  not  being  material  to  the  question  before  us.  These  pro- 
visions of  the  statute,  when  applied  to  the  facts  of  the  record  now  before  us, 
show  very  clearly,  we  think,  that  the  presiding  judge  in  question,  upon  the 
making  and  filing  by  defendant  of  the  affidavits  and  application  mentioned 
and  required  by  said  sections  1877  and  1878,  became  and  was  thereafter  in- 
competent to  hear  and  try  said  cause  in  question.  When  the  affidavits  and 
application  made  and  filed  by  the  defendant  conform  to  the  requirements  of 
said  sections  of  the  statute,  it  becomes  the  duty  of  the  presiding  judge  to  hear 
such  application,  and  immediately  thereafter,  by  an  order  of  record,  to  em- 
power the  members  of  the  bar  present,  to  the  number  of  three  or  more,  duly 
enrolled  in  said  court,  and  licensed  attorneys  of  the  state,  and  not  of  counsel 
in  the  case,  to  proceed  to  the  election  of  a  special  judge  for  the  trial  of  the 
particular  cause  pending,  or  to  decide  defendant's  application  for  a  change  of 
venue,  etc,  as  provided  by  said  section  1878,  etc. 

We  are  further  of  opinion  that  the  affidavits  and  application  made  and  filed 
by  this  defendant,  as  shown  by  this  record,  are  in  substantial  conformity  to 
the  requirements  of  said  sections  of  the  statute.  We  also  hold  that  a  presid- 
ing judge,  duly  elected  and  qualified,  as  the  record  shows  this  one  to  have 
been,  is  a  judge  within  the  meaning  of  said  section  1878,  and  equally  incom- 
petent as  the  regular  judge  of  said  court  in  like  circumstanct*s.  Upon  the 
making  and  filing  said  affidavits  and  application,  the  presiding  judge  has  no 
power  or  authority  to  act  in  the  cause,  except  to  make  the  order  contemplated 
in  section  1878.  After  that,  his  subsequent  acts  in  the  case  were  unauthor- 
ized, invalid,  and  without  any  binding  force  as  against  this  defendant. 

For  these  reasons  the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  further  trial. 

(All  concur.) 

Norton,  G.  J.  I  place  my  concurrence  in  the  conclusion  arrived  at  in 
the  opinion  upon  the  distinct  ground  that  under  the  circumstances  of  the 
case  disclosed  by  the  record,  the  trial  court  ought  to  have  sustained  defend- 
ant's motion  to  withdraw  his  plea  of  guilty  and  enter  a  plea  of  not  guilty. 


State  tj.  Bryant. 

{Suprems  Oourt  of  Missouri.    November  28,  1887.) 

CONTIWUAWOB— AbsENCB  OF  WITNE88E8— AFFIDAVIT. 

Rev.  St.  Mo.  {  1884,  provides  for  the  filing  of  an  affidavit  in  support  of  a  motion  for 
a  continuance  in  a  criminal  cause,  on  account  of  the  absence  or  witnesses.  The  af- 
fidavit for  snch  purpose  nowhere  alleged  that  the  testimony  of  the  absent  witnesses 
would  be  material,  nor  that  the  affiants  believed  it  would  be  true,  nor  that  the  wit- 
nesses were  not  absent  by  the  consent  of  the  defendant,  nor  that  subpoenas  oonld 
not  have  been  issued  in  time  to  procure  the  attendance  of  some  of  the  witnessea. 
Beldf  the  motion  was  properly  denied. 
MuRDiB— Trial— Jury— Opinions  Formed  on  Newspaper  Report  of  Former  Triau 

At  the  impaneling  of  a  jury  in  a  trial  of  an  indictment  for  murder,  on  the  exam- 
ination as  to  their  qualifications,  two  of  them  stated  that  they  bad  formed  an  opin- 
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ion  from  rumor,  and  newspaper  accounts  of  the  evidence  on  a  former  trial,  that  it 
would  takei.evideDce  to  remove  it,  but  that  they  could  decide  the  case  according  to 
the  law  and  the  evidence,  and  try  as  impartially  as  if  they  had  never  heard  of  it. 
Heid^  that  the  action  of  the  court  in  refusing  to  sustain  defendant's  peremptory 
challenge  and  accepting  them  as  jurors  was  not  error. '  Bhsbwooo,  J.,  dissenting. 
8.  Samb— Eyiubncb— -AmnAViT  fob  Goktinuancb  Admittxd  ab  Tbub  ov  Fobxeb 
Tbial. 

Rev.  St.  Mo.  1879,  {  1888,  provides  that  npon  the  presenting  of  an  affidavit  for  a 
continuance  at  a  criminal  trial,  containino;  a  statement  uf  what  the  witness  would 
testify  if  present,  the  opposing  party  may  admit  the  affidavit  as  evidence  and  the 
trial  shall  not  be  postponed.  Defendant  at  a  second  trial  offered  an  affidavit  for 
continuance,  which  had  been  used  at  a  former  trial,  as  evidence.  Held,  that  the 
law  was  unconstitutional,  and  even  while  in  existence,  it  was  only  an  admission 
during  the  term  at  which  it  was  made,  and  the  affidavit  was  properly  excluded. 

4.  Same— Insanity  as  a  Dbfbnse— Rebuttal  Gviobnob. 

The  defense  on  the  trial  of  an  indictment  for  murder  was  insanity.  Testimony 
was  introduced  showing  the  wild  action  and  demeanor  of  defendant,  and  that  it 
had  been  aggravated  by  the  ^lief  that  deceased  had  debauched  defendant's  wife. 
The  state  introduced  tesUniony  that  prior  to  his  marriage,  he  wanted  to  rent  a  room 
in  which  he  proposed  to  keep  the  woman  he  afterwards  married,  for  the  purpose 
of  general  prostitution  for  his  pecuniary  benefit.  SMt  that  it  was  properly  ad- 
mitted. 

5.  Same— Opinion— Pebsons  not  Expbbts. 

In  the  trial  of  an  indictment  for  murder,  where  the  defense  was  insanity,  evidence 
of  persons  not  experts,  having  favorable  opportunities  of  observation,  was  ad- 
mitted as  to  their  opinion  respecting  the  sanity  of  defendant.  HM,  this  was  not 
error.' 

6.  Same— Instbuctions. 

In  the  trial  of  an  indictment  for  murder  it  was  in  evidence  that  on  the  dav  of  the 
homicide  defendant  had  exhibited  his  pistol  and  said  he  was  going  to  kill  deceased 
that  day ;  that  he  asked  him  to  walk  with  him  to  his  house,  and  while  deceased 
was  sitting  on  the  fence,  had  shot  him  from  behind  the  door  of  the  house.  The  de- 
fense was  insanity.  Heid,  that  an  instruction  that  defendant  was  either  guiltless, 
by  reason  uf  his  insanity*  or  guilty  of  murder  in  the  first  degree,  was  proper. 

Appeal  from  circuit  court,  Clark  county. 

This  was  the  trial  of  an  indictment  against  John  E.  Bryant  for  murder  in 
the  first  degree.    He  was  convicted,  and  appealed. 

B.  Q.  Boone^  Atty.  Gen.,  and  T,  L,  Montgomery,  for  the  State.  N.  T. 
Chtrry^  G.  JT.  Bates,  W,  F.  GivenSf  and  McKee  &  Jayne,  for  defendant. 

Sherwood,  J.'  Tried  on  a  charge  of  murder  in  first  degree,  the  defend- 
ant interposeld  the  plea  of  insanity,  resulting  in  a  hung  jury  on  the  first  trial, 
and  on  the  second  trial  in  a  verdict  of  guilty  in  manner  and  form  as  charged. 
Judgment  and  sentence  accordingly.  Appealing  from  this  judgment,  the  de- 
fendant assigns  as  error  the  following:  (1 )  The  refusal  to  grant  the  defendant 
a  continuance.  (2)  The  accepting  of  certain  persons  as  jurors,  and  the  re- 
taining of  them  on  the  panel  of  40  from  which  the  trial  jury  was  selected. 
13)  The  exclusion  of  certain  evidence.  (4)  The  admission  of  certain  evidence. 
5)  The  giving  of  certain  Instructions  on  behalf  of  the  state,  and  the  refusal 
to  give  certain  instructions  on  behalf  of  the  defendant.  Of  these  assignments 
of  error  in  their  order. 

iAb  to  when  a  juryman  is  rendered  incompetent  to  serve  by  reason  of  opinions 
ibrmed  concerning  the  guilt  or  innocence  of  the  accused,  see  People  v.  Brown,  (Cal.)  U 
Pac.  Rep.  90;  People  v.  Crowley,  (N.  Y.)  6  N.  £.  Rep.  386,  and  note;  Stoots  v.  State, 
(Ind.)  9  N.  E.  Rep.  380;  State  v.  Vatter,  (Iowa,)  32  N.  W.  Rep.  506;  SUte  v.  Sopher, 
(Iowa,)  30  N.  W.  Rep.  917 ;  SUte  v.  Saunders,  (Or.)  12  Pac.  Rep.  441 ;  Steagald  v.  State, 
(Tex.)  8  S.  W.  Bep.  771 ;  State  v.  Smith,  (Iowa,)  34  N.  W.  Rep.  507. 

'  Ab  to  the  adniiasibility  of  the  opinions  of  non-expert  witnesses,  upon  the  trial  of 
iasuea  involving  the  sanity  of  a  person,  see  State  v.  Wmter,  (Iowa,)  84  N.  W.  Rep.  475, 
and  note. 

'VHiat  is  said  by  Shbbwood,  J.,  on  the  second  assignment  of  error,  **The  accepting 
of  certain  persons  as  jurors,"  is  a  minority  opinion.  For  opinion  of  the  couii,  sets 
MOBOH,  C.  J.,  ig^ra. 
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1.  TheappUcation  for  a  continuance  will  now  be  discussed.  The  homicide 
occurred  February  8,  1886;  at  the  ensuing  April  term,  the  mistrial  occurred, 
and  then  tlie  cause  went  over  to  October  term  next  thereafter,  when  the  trial 
now  in  question  took  place,  beginning  on  the  eighth  of  October.  Section  1884 
of  our  statute,  in  relation  to  such  applications  in  criminal  causes,  is  as  follows: 
'  Sec.  1884.  A  motion  to  continue  a  cause  on  the  part  of  the  defendant  on 
account  of  the  absence  of  evidence  must  be  supported  by  the  oath  or  affidavit 
of  the  defendant  or  some  reputable  person  in  his  behalf,  showing  the  material- 
ity of  the  evidence  expected  to  be  obtained,  and  that  due  diligence  has  been 
used  to  obtain  it,  and  where  the  evidence  may  be;  and  if  it  is  for  an  absent  wit- 
ness, the  affidavit  must  give  his  name,  and  show  where  he  resides  or  may  be, 
and  the  probability  of  procuring  his  testimony,  and  within  what  time,  and 
what  facts  he  believes  tlie  witness  will  prove,  and  that  he  believes  them  to  be 
true,  and  that  he  is  unable  to  prove  such  facts  by  any  other  witness  whose  tes- 
timony can  be  as  readily  procured,  and  that  the  witness  is  not  absent  by  the 
connivance,  procurement,  or  consent  of  the  defendant,  and  what  diligence,  if 
any,  has  been  used  in  the  premises  by  the  defendant,  and  that  the  application  is 
not  made  for  vexation  or  delay,  merely,  but  to  obtain  substantial  justice  on  the 
trial  of  the  cause. "  It  will  be  f ou nd,  on  an  examination  of  the  affidavits  offered 
in  support  of  the  motion  for  a  continuance,  that  they  do  not  come  up  to  the 
statutory  standard.  FiraU  They  do  not  show  "the  true  materiality  of  theevi- 
dence  expected  to  be  obtained,*'  because  it  is  nowhere  alleged  in  the  affidavits 
that  the  defenseof  insanity  would  be  interposed,  and  unless  this  were  intended 
to  be  done,  the  evidence  offered  would  be  wholly  immaterial.  State  v.  Pagels, 
4  S.  W.  Eep.  931,  (decided  at  last  term.)  Second.  It  is  not  alleged  therein 
that  the  affiants  believe  the  testimony  desired  will  be  true.  Third.  There  is  no 
allegation  that  the  witnesses  are  not  absent  by  the  connivance,  procurement, 
or  consent  of  the  defendant.  Fourth.  It  does  not  appear  that  subpoenas  could 
not  have  been  issued  even  on  the  twentieth  of  August,  1886,  the  date  of  the 
reception  of  the  postal-card,  in  time  to  have  secured  the  attendance  of  wit- 
nesses living  in  Boone  and  Saline  counties.  For  these  reasons  the  exercise  of 
the  proper  diligence  has  not  been  shown,  and  the  application  was  properly 
overruled,  even  should  the  element  of  judicial  discretion  in  these  matters  be 
ignored.    State  v.  WilsoUf  85  Mo.  134,  and  cases  cited. 

2.  The  next  point  for  determination  is  whether  any  error  occurred  in  select- 
ing those  persons  who  were  to  compose  the  panel  of  40  from  which  the  trial 
jurors  were  afterwards  selected.  After  the  first  one  of  those  summoned  as 
jurors  had  been  examined  touching  his  qualifications,  the  defendant's  counsel 
gave  in  evidence  the  account  of  the  trial  and  evidence  as  given  by  the  wit- 
nesses and  published  in  the  Herald,  Gazette,  and  another  paper,  the  week 
following  the  first  trial,  these  being  the  papers  referred  to  by  the  jurors,  and 
these  papers  contained  substantially  the  same  testimony  as  that  adduced  at 
the  second  trial.  Our  statute  touching  the  matter  in  hand  is  contained  in 
section  1897.  "Sec.  1897.  It  shall  be  a  good  cause  of  challenge  to  a  juror 
that  he  has  formed  or  delivered  an  opinion  on  the  issue,  or  any  material 
fact  to  be  tried;  but  if  it  appear  that  such  opinion  is  founded  only  on  rumor 
and  newspaper  repoi-ts,  and  not  such  as  to  prejudice  or  bias  the  mind  of  the 
juror,  he  may  be  sworn."  By  this  statute  are  the  rights  of  this  defendant, 
and  the  qualifications  of  those  who  composed  the  panel,  to  be  determined.  As 
was  observed  in  State  v.  Culler,  82  Mo.  623,  "the  ruZe  of  the  statute  there 
is  the  absolute  disqualification  of  every  one  offeredfor  a  juror  whohas  formed 
or  delivered  an  opinion  on  the  issue,  etc. ;  the  exception  is  where  such  opinion 
is  founded  only  on  a  rumor  or  newspaper  reports,  and  even  then  the  exception 
has  no  operative  effect  if  they  have  been  such  as  to  prejudice  or  bias  bis 
mind."  As  the  defendant  was  entitled  to  a  full  panel  of  qualified  jurors  before 
he  was  required  to  make  his  peremptory  challenges,  {State  v.  McCarront  51 
Mo.  27;  State  v.  Waters,  62  Mo.  196;  State  v.  Davis.  66  Mo.  684,)  it  there- 


Digitized  by 


Google 


Mo.]  8TATB  V.  BRYANT.  105 

fore  becomes  important  to  learn  whether  there  was  a  foil  general  panel  from 
which  to  make  selection.  Hypothetical  opinions  entertained  or  expressed  bj 
a  juror  do  not,  as  a  rule»  disqualify.  2  Grab.  &  W.  (N.  T.)  437,  and  cases 
cited.  The  leading  case  on  this  subject  is  that  of  Burr,  indicted  for  treason. 
€hi6f  Justice  Marshall  there  said:  "light  impressions  which  may  be  sup- 
posed to  Yield  to  the  testimony  that  may  be  offered,  which  may  leave  the  mind 
open  to  a  fair  consideration  of  that  testimony »  constitute  no  objection  to  a 
juror;  but  those  strong  and  deep  impressions  which  will  close  the  mind  against 
the  testimony  that  may  be  offered  in  opposition  to  them,  which  will  combat 
that  testimony  and  resist  ite  force,  do  constitute  a  sufficient  objection  to  him. " 
1  Burr's,  Tr.  416.  The  result  of  many  authorities  is  thus  succinctly  stated  by 
the  text  writers  already  referred  to.  "  The  true  doctrine  is  that  if  the  juror's 
conceptions  are  not  fixed  and  settled,  nor  warped  by  prejudice,  but  are  only 
such  as  would  naturally  spring  from  public  rumor,  or  newspaper  report,  and 
his  mind  is  open  to  the  impressions  it  may  receive  on  the  trial,  so  as  to  be 
convinced  according  to  the  law  and  testimony,  he  is  not  incompetent.*'  2 
Grab.  &  W.  (N.  T.)  378.  And  this  doctrine  is  evidently  but  the  embodiment 
of  our  statutory  rule.  To  ascertain  the  condition  of  the  minds  of  those  who 
were  offered  to  compose  the  general  panel  in  the  case  at  bar,  it  was  therefore 
proper  to  interrogate  them  and  thus  ascertain  what,  if  any,  opinions  they  had 
formed,  and  the  nature  and  bases  of  such  opinions. 

In  the  course  of  that  investigation  one  of  those  examined,  Peter  Hancock, 
declared  on  his  voir  dire  as  foSows:  "I  formed  and  expressed  an  opinion  on 
rumor,  and  from  reading  the  newspaper  accounts  of  the  other  trial,  which  I 
read  in  the  £ahoka  Herald  and  Gazette,  and  Keokuk  Gate  City.  From  what 
I  read,  I  have  an  opinion  now  which  it  would  take  evidence  to  remove,  but 
it  is  founded  solely  on  these  newspaper  reports  and  what  rumors  I  have  heard. 
I  have  never  talked  to  any  witnesses  in  the  case  about  it.  I  have  nP  bias  or 
prejudice  against  the  defendent,  and  I  live  25  miles  from  Alexandria.  I  could 
give  him  a  fair  and  impartial  trial,  and  would  be  governed  by  the  evidence 
only.  I  am  not  kin  to  Lee  or  defendant,  and  don't  know  them.  I  was  not 
on  the  grand  jury  last  April,  and  have  no  such  opinions  as  would  preclude 
me  from  returning  a  verdict  of  guilty,  in  a  case  where  the  punishment  is  death, 
if  the  evidence  should  warrant  it."  This  was  all  the  evidence  touching  the 
competency  of  said  Hancock  as  a  juror.  Whereupon  the  defendant  excepted 
to  said  Hancock  as  a  competent  juror  to  try  the  case,  which  objection  the 
court  overruled,  and  accepted  him  as  a  competent  juror  to  try  the  case,  and 
impaneled  him  as  one  of  the  40,  out  of  which  the  jury  was  selected  to  try  the 
case.  To  the  overruling  of  the  defendant's  objection,  and  the  accepting  of 
said  Hancock  as  a  competent  juror,  defendant  at  the  time  objected  and  ex- 
cepted. 

Joseph  Yandolah,  when  examined,  said:  ''I  have  formed  but  don't  think  I 
ever  expressed  any  opinion  as  to  the  guilt  or  innocence  of  the  defendant.  I 
read  an  account  of  the  trial  in  the  Clark  Ck>.  Gazette,  and  may  be  in  the  Her- 
ald. In  this  account  of  the  trial  they  gave  what  purported  to  be  the  evidence. 
On  this  I  formed  an  opinion,  and  have  an  opinion  still.  I  live  17  or  18  miles 
from  Alexandria.  I  know  I  read  whatever  appeared  in  the  Gazette.  It 
claimed  to  give  the  evidence  at  the  trial.  It  would  take  different  evidence  to 
remove  my  opinion.  I  believed  what  I  read  had  been  sworn  to,  but  I  did  not 
pay  attention  to  it  as  I  would  if  I  had  been  a  juror.  I  have  a  brother  living 
in  Kahoka.  Don't  know  that  I  ever  talked  to  him  about  it.  Have  heard  the 
case  talked  of  some  around  in  the  stores  in  Kahoka.  I  have  never  talked  to 
any  witness  in  the  case.  The  only  opinion  I  have  formed  is  from  rumor,  and 
what  I  read  in  the  paper.  I  have  no  bias  or  prejudice  against  the  defendant. 
Don't  know  him.  I  could  hear  the  case,  I  think,  impaitially,  and  decide  it 
according  to  the  evidence  and  the  instructions  of  the  court.  I  think  I  could 
try  the  case  as  impartially  as  if  I  had  never  heard  of  it.    I  am  nut  of  kin  to 
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Lee  or  defendant.  Was  not  on  the  grand  jury  nt  last  April  term,  and  have 
no  such  opinion  as  would  preclude  m<)  from  returning  a  verdict  in  a  capital 
case  if  the  evidence  should  prove  guilt."  This  was  all  the  evidence  touctiing 
his  competency  to  sit  as  a  juror  in  the  case.  Whereupon  defendant  objected  to 
the  said  Vandolah  as  a  competent  juror  to  try  the  case,  which  objection  the 
court  overruled,  and  accepted  him  as  a  competent  juror,  and  he  was  impan* 
eled  as  one  of  the  panel  of  40  out  of  which  the  defendant  and  the  state  were  re- 
quired to  make  their  challenges.  To  the  overruling  of  the  defendant's  objec- 
tion, and  to  the  accepting  of  him  as  a  competent  juror,  defendant  at  the  time 
objected  and  excepted. 

The  above  quotations  I  have  given  in  the  language  of  those  examined  in 
order  that  there  might  be  no  room  for  misapprehension.  The  question  then 
arises,  were  those  answering  as  aforesaid  competent  to  be  placed  on  the  gen* 
eral  or  on  the  special  panel?  And  this  question  gives  birth  to  anotherone, — 
what  is  meant  by  the  statute  when  it  says  ''newspaper  reports?"  Looking 
back  to  the  statute  as  it  was  originally,  it  will  be  found  that  the  phrase  just 
quoted  does  not  occur  therein.  Kev.  St.  1845,  p.  880,  §  12;  2  Be  v.  St  1855» 
p.  191,  §  14;  Qen.  St.  1865,  p.  849,  §  13.  But  the  statute  was,  it  is  now» 
minus  those  words. 

In  1845,  section  12,  suprat  was  first  passed  upon  judicially,  in  Baldinn'^ 
Case,  12  Mo.  228.  The  circumstances  were  these:  Baldwin  was  on  trial  for 
murder;  one  offered  as  a  juror,  being  sworn  on  his  voir  dire,  disclosed  in  his 
answers  that  his  opinion  had  been  formed  from  statements  he  had  seen  in  the 
New  Orleans  newspapers,  but  that  he  had  no  bias  or  prejudice,  etc. ;  and  Judge 
MoBride,  in  passing  upon  his  competency,  after  quoting  the  statute,  said: 
"The  information  upon  which  the  juror  predicated  his  opinion  was  derived 
from  newspaper  statements,  which,  of  all  other  sources  of  intelligence,  are 
the  most* uncertain  and  unreliable;  gleaned,  as  such  matters  are,  from  the 
streets  and  alleys,  beer*houses  and  oyster  cellars,  of  a  large  commercial  city, 
and  without  any  special  pains  being  taken  to  ascertain  the  particulars  of  the 
affair."  And  the  juror  was  held  comp.'tent.  It  is  manifest  from  this  ruling 
that  "rumor"  and  "newspaper  reports,"  were  regarded  as  legal  equivalents, 
so  far  as  affecting  the  competency  of  a  juror  is  concerned.  And  when  the 
legislature,  by  the  Revision  of  1879,  added  the  words  "newspaper  reports"  to 
the  existing  statute,  thus  coupling  that  phrase  with  the  word  "rumor,"  it 
will  be  intended  that  they  did  so  as  manifesting  the  design  of  accepting  that 
phrase  with  tlie  judicial  meaning  thereto  attached;  and  by  coupling  the  words 
mentioned  together,  in  the  same  sentence,  they  meant  in  this  instance  to  give 
legislative  sanction  and  application  to  two  familiar  maxims,  "novcitur  a 
sociis,"  and  ''copulatio  verborum  indicat  ctoceptationem  ineodem  seruni,*' 
McNichol  V.  United  States  Rep,  Ag,,  74  Mo.  457.  If  this  view  is  to  prevail, 
the  publications  in  question  cannot  be  treated  as  "newsps^r  reports,"  but 
must  needs  occupy  a  higher  plane  of  authenticity,  since  the  newspaper  pub- 
lications referred  to  were  a  substantial  report  of  the  testimony,  as  given  at 
the  first  trial,  and  as  embodied  in  the  present  record. 

Having  eliminated  from  this  discussion  all  question  as  to  the  nature  of  the 
publications  on  whicli  the  opinions  of  the  jurors  were  founded,  and  having 
determined  that  they  were  not  "newspaper  reports"  in  either  the  judicial  or 
legislative  sense  of  the  term,  it  is  in  order  now  to  inquire  if  those  who  were 
declared  by  the  court  competent  as  jurors  were  indeed  competent.  In  enter* 
ing  on  this  inquiry,  it  must  be  confessed  that  there  is  often  a  real,  but  more 
frequently  an  apparent,  conflict  of  authority  to  be  met  with  in  the  adjudicated 
cases.  Often,  some  statutory  regulation  causes  the  apparent  conflict,  and  in 
most  states  such  regulations  are  now  adopted.  Anterior,  however,  to  the 
adoption  of  such  regulations,  it  was  well  settled  that  the  forming  and  expres* 
sing  of  an  opinion  as  to  the  guilt  of  an  accused  disqualified  a  juror.  As  was 
said  by  Marcy,  J.,  in  People  v.  Mather,  4  Wend.  282 :  "The  law  attaches  the 
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disqualification  to  the  fact  of  forming  and  expressing  an  opinion*  and  does  not 
look  beyond  to  examine  the  occasion  or  weigh  the  evidence  on  which  the  opin- 
ion is  founded."  And  at  that  period,  as  well  as  now,  it  was  well  settled  that 
an  opinion,  from  whatever  source  formed,  if  of  such  character  as  to  require  e vi- 
dence  to  remove  it,  was  a  disqualifying  opinion.  Afosea  v.  State,  10  Humph. 
455;  Cancemi  v.  People,  16  N.  Y.  501.  In  the  case  at  bar,  as  already  seen,  not 
only  were  the  opinions  of  Hancock  and  Yandolah  of  such  a  fixed  character  as 
to  reqnire  evidence  to  remove  them,  but  they  were  formed  on  a  reliable  basis, 
to-wity  the  report  of  the  testimony  of  the  former  trial  as  published  in  the  news* 
papers  mentioned,  and  substantially  as  contained  in  the  present  record.  In 
treating  on  disqualifying  opinions  in  these  cases,  it  is  said  in  a  recent  text-book : 
"  When  it  is  conceded  or  proved  that  the  juror  holds  such  an  opinion  as  dlsquali* 
fies  him  from  sitting  in  the  case,  the  inquiry  as  to  the  juror^s  competency  is 
ended,  and  the  juror  roust  be  rejected.  The  rule  settled  by  all  the  authorities 
is  that  no  inquiry  can  be  tolerated  whether  the  firmness  of  the  man  may  not 
enable  him  to  give  a  true  verdict  upon  his  oath,  notwithstanding  an  existing 
opinion  of  a  disqu  alify  ing  character.  As  observed  by  Chief  Justice  Marshall, 
upon  the  trial  of  Aaron  Burr,  *he  may  declare  that  notwithstanding  these  prej- 
udices he  is  determined  to  listen  to  the  evidence  and  be  governed  by  it;  but  the 
law  wUl  not  trust  him.  *  *  *  He  will  listen  with  more  favor  to  that  tes- 
timony which  confirms,  than  to  that  which  would  change,  his  opinion.  It  is 
not  to  be  expected  that  he  will  weigh  evidence  or  argument  as  fairly  as  a  man 
whose  judgment  is  not  made  up  in  the  case.'  In  an  early  Tennessee  case  the 
bill  of  exceptions  showed  that  the  jurors,  after  admitting  the  existence  of  dis- 
qualifying opinions,  were,  against  the  objection  of  the  prisoner,  asked  the  ques- 
tion, *  Do  you  think,  notwithstanding  your  opinion,  you  are  in  a  condition  to  try 
this  caose  impartially? '  Peck,  J.,  observed  upon  this  record:  *What  is  the 
condition  of  a  juror  when  such  a  question  is  propounded?  He  will  tw\  it  as 
an  appeal  made  to  his  pride  and  magnanimity.  He  will  naturally  imagine  lie 
can.  Nay,  he  will  suppose  he  has  already  divested  himself  of  his  preposses- 
sions, and  he  will  answer  in  the  affirmative.  But  who  that  has  taken  the 
slightest  view  of  human  nature  can  help  seeing  that  immediately  on  hearing 
a  repetition  of  the  same  evidence  which  first  raised  his  prepossessions,  they 
will  return  upon  him;  or,  placing  himself  upon  his  resolution,  he  will  err  on 
the  other  side,  and  reject  the  evidence,  which,  but  for  the  appeal  to  his  pride, 
would  have  had  its  due  weight.' "  Thomp.  &  M.  Jur.  §  220,  and  cases  cited. 
In  Michigan,  where  legislation  followed  in  the  wake  of  that  of  Kew  York, 
the  following  statute  was  enacted  in  1873 :  ''Section  1 .  That  the  previous  for- 
mation or  expression  of  opinion  or  impression  not  positive  in  its  character, 
in  reference  to  the  circumstances  upon  which  any  criminal  prosecution  is  based, 
or  in  reference  to  the  guilt  or  innocence  of  the  prisoner,  or  a  present  opinion 
or  impression  in  reference  thereto,  such  opinion  or  impression  not  being  pos- 
itive in  Its  character,  or  not  being  based  on  personal  knowledge  of  the  facts 
in  the  case,  shall  not  be  sufficient  ground  of  challenge  for  principal  cause,  to 
any  person  who  is  otherwise  legally  qualified  to  serve  as  a  juror  upon  the  trial 
of  such  action ;  provided,  the  person  proposed  as  a  juror,  who  may  have  formed 
or  expressed  or  has  such  opinion  or  impression  as  aforesaid,  shall  declare  on 
oath  that  he  verily  believes  that  he  can  render  an  impartial  verdict  according 
to  the  evidence  submitted  to  the  jury  on  such  trial;  provided  further,  the 
court  shall  be  satisfied  that  the  person  so  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict  as  a  juror. "  After 
this  act  went  into  force,  the  case  of  Stephens  v.  People,  38  Mich.  739,  was 
tried,  thecharge  being  the  keeping  of  a  disreputable  house.  Six  of  the  persons 
summoned  as  jurors,  on  being  challenged,  stated  on  oath  that  they  had  formed 
an  opinion  from  what  they  had  heard,  or  from  reputation,  that  the  house  kept 
by  defendant  was  of  the  character  charged,  and  some  of  them  stated  that 
their  opinions  were  of  that  character  that  it  would  take  evidence  to  remove 
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them;  but  the  jurors  were  accepted  as  competent,  and  this  was  assigned  as 
error.  In  passing  on  this  point,  Gooley  J.,  observed:  "The  constitution  of 
tliis  state  provides  that  <  in  every  criminal  prosecution,  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury.'  Article  6,  §  28. 
Of  course  no  legislation  can  take  this  right  away.  In  Holt  v.  People,  13 
Mich.  224,  decided  long  before  the  act  of  1873  was  passed,  it  was  decided  by 
tills  court  that  the  law  did  not  require  that  a  juror  should  be  entirely  unim- 
pressed with  any  views  as  to  the  guilt  or  innocence  of  the  person  on  trial,  but 
only  that  he  should  not  liave  an  opinion  of  such  fixed  and  definite  character 
as  to  leave  a  bias  on  his  mind,  which  would  preclude  his  giving  due  weight 
to  the  presumption  of  innocence.  In  that  decision  we  followed  what  we  be- 
lieved to  be  the  settled  law  of  the  country,  citing  in  support  of  it,  among  others, 
the  opinion  of  Chief  Justice  Marshall,  in  Burr's  Case,  It  was  believed 
that  the  decisions  in  New  York,  which  has  led  to  the  legislation  on  the  subject 
in  that  state,  followed  in  that  now  under  consideration, were  departures  from 
the  common-law  rule,  and  that  they  required  a  state  of  mind  in  jurors  which 
often,  and  especially  in  case  of  crimes  likely  to  attract  much  public  attention, 
is  unattainable  among  an  intelligent  and  reading  public.  And  we  may  add 
to  the  authorities  then  cited,  as  supporting  the  same  views,  Scranton  v.  8tetih 
art,  52  Ind.  68;  Curley  v.  Com.,  84  Pa.  8t.  151;  Robinson  v.  Randall,  82 
111.  521.  The  rule  laid  down  in  that  case  was  one  sufOciently  liberal  to  protect 
the  public,  and  at  the  same  time  it  is  not  unjust  to  the  accused.  It  is  more 
reasonable  to  suppose  that  the  act  of  1873  was  intended  to  be  in  affirmance 
of  this  rule,  and  to  put  it  beyond  being  modified  and  overruled,  than  that  it  was 
meant  to  take  from  the  accused  the  most  important  security  of  fair  trial. 
Tlie  question  on  this  record  is  whether  that  jury  can  be  an  impartial  one 
whose  members  are  already  so  impressed  with  the  guilt  of  the  accused  that 
evidence  would  be  required  to  overcome  such  impressions.  It  seems  to  us 
that  this  question  need  only  to  be  stated;  it  calls  for  no  discussion.  This 
woman,  instead  of  entering  upon  her  trial  supported  by  a  presumption  of  in- 
nocence, was,  in  the  minds  of  the  jury  when  they  were  impaneled,  condemned 
already;  and  by  their  own  statements  under  oath  it  is  manifest  that  this  con- 
demnation would  stand  against  her  until  removed  by  evidence.  Under  such 
circumstances  it  is  idle  to  inquire  of  jurors  whether  or  not  they  can  return 
just  and  impartial  verdicts;  the  more  clear  and  positive  were  their  previous 
impressions  of  guilt,  the  more  certain  may  they  be  that  they  can  act  impar- 
tially in  condemning  the  guilty  party.  They  go  into  the  jury-box  in  a  state 
of  mind  that  is  well  calculated  to  give  a  color  of  guilt  to  all  the  evidence;  and 
if  the  accused  escapes  conviction,  it  will  not  be  because  the  evidence  has  es- 
tablished guilt  beyond  a  reasonable  doubt,  but  because  an  accused  party, 
condemned  in  advance,  and  called  upon  to  exculpate  himself  before  a  preju- 
diced tribunal,  has  succeeded  in  doing  so.*' 

The  statute  just  copied  was  a  transcript  of  that  of  New  York.  This  stat- 
ute, enacted  in  1872,  was  held  constitutional  in  Stokes  y.  People,  53  N.  Y. 
164.  Yet,  notwithstanding  the  broad  provisions  of  this  statute,  it  was  held 
that  the  jurors  were  incompetent  who  had  read  in  a  newspaper  the  evldenoe 
for  the  prosecution  on  a  former  trial  of  the  prisoner,  and  from  that  had  formed 
an  opinion  which  it  would  require  evidence  to  remove,  although  the  jurors 
had  fully  answered  all  the  questions  required  by  the  act  in  question,  and  had 
been  received  as  competent  jurors;  the  court  remarking:  ''It  is  more  than 
highly  probable,  it  is  as  certain  as  any  such  human  event  not  yet  transpired* 
that  the  same  testimony  will  be  produced  again.  It  has  already  been  consid- 
ered by  the  juror,  and  has  satisfied  his  reason  and  produced  belief,  and  can 
scarcely  fail  of  doing  so  again.  Each  of  the  jurors,  in  the  case  before  ua, 
formed  his  impression  from  reading  a  report  of  the  testimony  given  for  the . 
people.  Entering  the  jury  box  with  that  impression  upon  his  mind,  and 
having  the  same  testimony  again  produced  to  him,  before  any  in  opposition  is 
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presented*  that  impression  is  too  certainly  to  be  deepened  and  fixed  to  be  re- 
moved without  difficalty.  We  are  of  the  mind  that  one  who  has  formed  an 
opinion  or  impression  from  the  reading  or  report,  partial  or  complete,  of  tlie 
criminatory  testimony  against  a  prisoner  on  a  former  trial,  however  strong 
his  belief  and  purpose  that  he  will  decide  the  case  on  the  evidence  to  be  ad- 
duced before  him  as  a  juror,  and  will  give  an  impartial  verdict  thereon,  un- 
biased and  uninfluenced  by  that  impression,  cannot  be  readily  received  as  a. 
juror  indifferent  towards  the  prisoner,  and  whoUy  uncommitted.  We  have 
already  given  the  views  of  judges  upon  this  matter.  How  can  it  be  deter- 
mined or  assumed  that  the  mind,  which  has  already  yielded  to  the  force  of 
facts  presented  to  it  through  the  medium  of  sworn  witnesses,  and  has  formed 
an  opinion  thereon,  will,  on  a  second  hearing  of  the  same  facts  through  alike 
medium,  come  to  a  different  conclusion,  or  even  so  far  command  itself  as  to 
calmly  and  judicially  weigh  them  again  in  the  btdance  of  a  fresh  and  unbi- 
ased judgment?  Can  that  mind  be  unbiased  in  the  second  pondering  of  the 
same  testimony,  which  has  already  caused  it  to  preponderate  and  settle  to  or 
towards  a  conclusion?  We  think  not.  Therefore,  we  are  of  the  opinion  that 
the  challenge  to  the  favor  should  have  been  sustained."  Greenfield  v.  Peo- 
ple, 74  N.  Y.  277. 

In  a  later  case,  that  of  Balbo  v.  People,  80  N.  Y  484,  QreenfttMs  Case 
was  attempted  to  be  distinguished,  but  the  distinction  is  by  no  means  satis- 
factory ;  for  in  BalWe  Case  the  juror  had  read  and  formed  his  opinion  from 
a  newspaper  report  of  the  testilnony,  taken  at  the  coroner's  inquest;  the  opin- 
ion was  clearly  marked  and  positive,  and  would  require  strong  evidence  to 
remove  it,  and  yet  the  juror  was  held  competent.  In  the  latter  case,  it  was  held 
that  it  was  Tiarmonious  and  eonaiatent  with  the  former  one.  But  in  Balbo's 
Case  the  ruling  was  based  eaooltbaively  upon  the  statute,  the  court  remarking: 
''The  act  of  1872  was  a  clear  departure  from  the  law  governing  challenges 
for  cause  as  it  had  been  previously  declared  by  the  courts.  It  abrogates  the 
rule  that  the  formation  or  expression  by  a  proposed  juror  of  an  opinion  of  the 
guilt  or  innocence  of  the  accused  inper  se  a  disqualification,  and  sufficient  in 
law  to  sustain  a  challenge  for  principal  cause.  *  *  *  The  language  of 
Lord  Coke,  often  quoted,  '  that  the  juror  must  stand  indifferent  as  he  stands 
unsworn,'  expresses  a  rule  of  justice  as  well  as  a  rule  of  law.  But  the  act 
of  1872  assumes  that  a  man  may  be  a  fair  and  impartial  juror,  although  he 
has  an  opinion  of  the  guilt  or  innocence  of  the  accused,  and  that  it  is  possi- 
ble that  he  may  notwithstanding  be  able  to  set  aside  and  disregard  such  opin- 
ion, and  weigh  the  evidence,  and  determine  the  question  of  guilt  or  innocence 
independently  thereof,  and  uninfiuenced  thereby.  It  is  not  for  the  court  to 
pass  upon  the  eorreetneas  of  this  assumption. " 

It  is  quite  impossible  to  reconcile  the  decisions  in  80  N.  Y.  and  38  Mich., 
supra,  though  made  under  identical  statutes.  If  the  statutes  of  a  state  are 
to  control  in  such  matters,  then  our  oum  statute,  and  not  that  of  New  York, 
and  judicial  decisions  based  thereon,  should  be  our  guide.  In  any  event, 
however,  €hreefifleld''s  Case  in  despite  of  the  statute,  and  Stephen^s  Case  on 
general  princii^es,  are  authority  for  holding  the  jurors  in  the  case  at  bar  in- 
eompetent.  In  Pennsylvania,  which  has  no  statutory  regulation  on  the  sub- 
ject being  discussed,  this  case  arose:  Staup  was  tried  for  murder.  Fending 
the  impaneling  of  a  jury,  a  proposed  juror  was  put  upon  his  voir  dire,  and 
answering  said:  ''Have  formed  and  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner;  read  evidence  of  former  trial;  still  entertain  that 
opinion,  which  it  would  take  some  evidence  to  i-emove;  this  opinion  would 
not  bias  or  infiuence  my  judgment,  if  I  were  sworn  as  a  juror;  this  opinion 
was  formed  from  reading  evidence  of  former  trial."  He  further  said:  '*If 
sworn  as  a  juror,  I  could  and  would  make  up  my  verdict  exclusively  upon 
the  evidence  given  here,  uninfluenced  and  unbiased  by  my  present  opin- 
ion."   Challenged  for  cause.    Challenge  overruled,  and  juror  sworn.    When 
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the  caase  reached  the  sopfreme  coart,  Agnbw,  J.,  in  delivering  the  opinion  of 
the  conrt»  said:  ** Whenever,  therefore,  the  opinion  of  the  juror  has  been 
formed  upon  the  evidence  given  in  the  trial  at  a  former  time,  or  has  been  so 
deliberately  entertained  that  it  has  become  a  fixed  belief  of  the  prisoner's 
guilt,  it  would  be  wrong  to  receive  him.  In  snch  a  case  the  bias  must  be  too 
strong  to  be  easily  shaken  off,  and  the  prisoner  ought  not  to  be  subjected  to 
the  cliance  of  conviction  it  necessarUy  begets.  *  *  ♦  These  principles 
would  have  excluded  all  those  Jurors  who  had  formed  opinions  still  resting 
on  their  minds  from  hearing  or  reading  the  testimony  given  on  the  former 
trial."     And  the  judgment  was  reversed.    8taup  v.  Com,  74  Pa.  St.  458. 

In  the  subsequent  cases  of  Orttoein  v.  Com.  76  Pa.  St.  414,  the  same  learned 
judge,  then  chief  justice,  delivered  the  opinion  of  the  court  in  which  he  ad- 
hered to  his  ruling  in  fiftoifp'«Catf6,«upra,  making  a  distinction  between  that 
case  and  the  one  he  was  then  considering,  on  the  grounds  that  the  opinions 
of  the  proposed  jurors,  though  of  such  nature  as  to  require  evidence  to  remove 
them,  yet  not  being  "formed  upon  the  same  evidence  substantially  as  would 
be  given  at  the  trial, "  bnt  being  founded  in  part  on  rumor,  and  in  part  on  tes- 
timony as  taken  before  the  coroner,  and  as  read  in  the  newspapers*  that  such 
opinions  were  not  of  such  a  fixed  nature,  nor  had  such  a  solid  basis  on  which 
to  rest  as  in  the  former  case,  especially  since  a  change  in  the  law  permitting 
inquests  to  be  held  by  a  j  ustice  of  the  peace,  in  lieu  of  the  coroner,  with  all  the 
looseness  incident  to  such  investigations,  so  conducted.  The  opinion  in 
O' Mara' a  Case,  75  Pa.  St.  424,  was  also  delivered  by  Aonbw,  C.  J.,  in  which 
he  approvingly  referred  to  the  ruling  in  Staup'a  Case,  but  distinguished'  the 
ease  being  decided  from  the  former  one  on  the  ground  that  the  opinion  was 
not  a  positive  one,  and  was  only  formed  on  newspaper  accounts*  and  from 
hearing  the  matter  talked  about. 

Chief  Justice  Agnew  also  delivered  the  opinion  in  CurUy'e  Case,  84  Pa.  St. 
151,  in  which  he  again  alluded,  with  approval,  to  Staiip's  Case,  but  called 
attention  to  the  fact  that  the  opinion  of  Yahn,  offered  as  a  juror,  was  not  fixed, 
and  it  did  not  appear  on  what  his  opinion  was  founded. 

The  case  of  Thomas  v.  State,  36  Tex.  315,  was  one  where  the  opinion  of 
one  offered  as  a  juror  was  of  such  a  nature  as  would  require  evidence  to  re- 
move, but  being  formed  altogether  on  hearsay,  he  was  held  competent,  be- 
cause the  rule  of  the  statute  in  such  cases  having  been  complied  with,  noth- 
ing further  could  be  demanded.  In  Black  v.  State,  42  Tex.  377,  the  statute 
of  that  state  in  relation  to  certain  specified  grounds  of  challenge  for  cause, 
passed  under  review ;  it  is  as  follows:  ''That  from  hearsay  or  otherwise  there 
is  established  in  the  mind  of  the  juror  euch  a  conclusion  as  to  the  guilt  or  in- 
nocence of  the  defendant  as  will  infiuence  him  in  his  action  in  finding  the 
verdict.  For  the  purpose  of  ascertaining  whether  the  last  cause  of  challenge 
exists,  the  juror  shall  be  first  asked  whether,  in  his  opinion,  the  conclusion 
so  established  will  influence  bis  verdict.  If  he  shall  answer  in  theafiirmative, 
he  shall  be  discharged.  If  he  shall  answer  in  the  negative,  he  shall  be  further 
examined  by  the  court,  or  under  its  directions,  as  to  how  his  conclusion  was 
formed,  and  the  extent  to  which  it  will  affect  his  action;  and  if  the  court  is 
not  satisfied  from  such  examination  that  he  is  impartial,  the  juror  shall  be 
discharged."  And  the  statute  further  provides  that  "the  court  is  the  judge, 
after  proper  examination,  of  the  qualification  of  the  juror."  Walker  and  Blwck 
were  jointly  indicted  for  murder.  Mclilhenney  being  offered  as  a  juror,  and 
having  answered  the  above  question  in  the  negative,  and  being  further  exam- 
ined, he  said  *'that  he  had  read  the  report  of  the  evidence  in  the  case  of  Walker 
V.  State;  that  he  had  formed  an  opinion  there  as  to  the  guilt  or  innocence 
of  the  accused ;  that  it  would  require  other  and  different  evidence  to  change 
that  opinion;  that  the  opinion  so  formed  would  not  influence  his  verdict  in 
the  slightest  degree;  and  that  he  would  go  into  the  jury-box  and  give  the  ac- 
cused a  fair  and  impartial  trial,  according  to  the  law  and  the  evidence  appear- 
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ing  on  this  trial. "  Thereupon,  a  challenge  for  cause  was  made  and  oyerruled» 
and  Mclllhenney  was  placed  in  the  jury-box.  In  passing  upon  the  question 
of  the  juror's  competency,  Bobebts,  0.  J.,  said:  "The  report  referred  to  may 
be  presumed  to  be  the  detail  of  the  evidence  at  a  former  trial,  as  given  in  the 
newspapers  of  the  city,  which  is  usually  published  in  cases  exciting  any  gen- 
eral interest.  He  must  have  placed  reliance  in  the  report  of  the  evidence 
which  he  read,  in  order  to  have  enabled  him  to  have  formed  a  conclusion  at 
all,  and  the  fact  that,  as  he  says  himself,  it  would  require  other  and  different 
evidence  to  change  that  opinion,  shows,  or  at  least  renders  it  probable,  that 
it  was  with  some  considerable  attention  to  and  consideration  of  the  facts  re- 
ported, that  he  had  formed  his  conclusion.  Under  such  circumstances  we  are 
of  opinion  that  the  court  below,  in  judging  of  the  qualification  of  the  juror, 
should  not  have  been  satisfied  that  he  was  an  impartial  juror.  The  juror  tidok 
his  seat  in  the  jury-box  with  a  conclusion  formed,  when  the  defendant  had 
not  been  heard,  and  without  the  benefit  of  the  inlitniction  of  the  court  as  to 
the  law  applicable  to  the  case.  If  his  conclusion  was  in  favor  of  the  prison- 
er's guilt,  it  was  a  weight  put  in  the  scale  of  justice  before  the  trial  commenced. 
Whatever  of  obstinacy  of  character  and  pride  of'opinion  he  possessed,  had  to 
be  overcome  by  other  evidence.  There  are  perhaps  but  few  men  who  do  not 
lean  in  favor  of  a  preconceived  opinion,  founded  on  what  they  deem  to  be  an 
Authentic  source.  They  look  favorably  upon  whatever  will  support  it,  and 
examine  with  increased  caution  whatever  will  oppose  it.  The  love  of  consis- 
tency in  the  formation  of  their  judgments  requires  this  of  them. " 

Section  4771,  subsec.  8,  Iowa  Revision,  allows  a  challenge  for  implied  bias 
where  the  juror  has  "formed  an  unqutdifled  opinion  or  belief  that  the  prisoner 
is  guilty  or  not  guilty  of  the  offense  char^^. "  And,  by  section  4775:  "In  all 
ch&enges  the  court  shall  determine  the  law  and  the  fact,''  etc.  In  State  v. 
Lawrence,  *d8  Iowa,  51,  the  proposed  juror  had  heard  of  the  killing,  and  read 
a  newspaper  account  of  it,  and  though  he  said  it  would  take  some  evidence  or 
explanation  to  remove  his  opinion,  yet  the  opinion  not  being  regarded  as  an 
**unquaZified  opinion  of  belief,"  under  the  terms  of  the  Code,  he  was  held 
competent;  Day,  J.,  saying:  "The  law  does  not  require  that  a  juror  shall 
be  without  opinion  in  the  case.*'  The  ruling  in  that  case  is  bottomed  wholly 
on  the  statute.  The  ruling  made  in  People  v.  Welsh,  49  Cal.  174,  was  based 
exclusively  on  Code  provisions,  with  which  the  defendant,  in  making  his  chal- 
lenges, had  failed  to  comply.  Of  the  two  jurors  mentioned  in  the  case  of 
0'C(ynnerY,  State,  9  Fla.  215,  one  of  them  had  formed  and  expressed  no  opin- 
ion, and  the  opinion  of  the  other  was  only  based  on  rumor.  In  Ogle^s  Case, 
Z^  Miss.  883,  the  juror  who  had  neither  formed  nor  expressed  an  opinion,  but 
only  had  an  "  impression**  on  his  mind,  formed  from  rumor,  in  relation  to  the 
homicide,  which  might  require  evidence  to  remove,  was  held  competent.  The 
case  of  Carson  v.  State,  50  Ala.  184,  was  ruled  entirely  upon  the  statute,  un- 
der the  terms  of  which  the  existence  or  non-existence  of  the  cause  of  challenge 
••is  shown  alone  by  the  evidence  of  the  juror."  In  Wilson  v.  People,  94 
HI.  299,  the  competency  of  the  juror  was  settled  by  the  statute  of  1874,  as 
follows:  •'Provided  further  that  it  shall  not  be  a  cause  of  challenge  that  a 
juror  has  read  in  the  newspapers  an  account  of  the  commission  of  the  crime 
with  which  the  prisoner  is  charged,  if  such  juror  shall  state,  on  oath,  that  he 
believes  that  he  can  render  an  impartial  verdict  according  to  the  law  and  the 
evidence;  and  provided  further  that  in  the  trial  of  any  criminal  cause  the 
fact  that  a  person  called  as  a  juror  has  formed  an  opinion  or  Impression  based 
upon  rumor  or  upon  newspaper  statements,  about  the  truth  of  which  he  has 
expressed  no  opinion,  shall  not  disqualify  him  to  serve  as  a  juror  in  such  case, 
if  he  shall,  upon  oath,  state  that  he  believes  he  can  fairly  and  impartially  ren- 
der a  verdict  therein  in  accordance  with  the  law  and  the  evidence,  and  the 
court  shall  be  satisfied  of  the  truth  of  such  statement. "  And  the  statements 
of  the  Juror  fully  met  the  statutory  requirements.    The  case  of  Gueetig  v. 
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State,  66  Ind.  94,  was  based  upon  the  Code  practice  and  the  rule  of  stare  de- 
cisis. But  it  is  the  only  case  I  have  found,  whether  with  or  without  Code, 
where  a  juror  who  had  formed  an  opinion  from  reading  in  a  newspaper  the 
testimony  of  witnesses  as  given  at  a  former  trial,  which  opinion  it  would 
require  some  evidence  to  remove,  was  held  competent.  In  Reynolds  v.  U.  S., 
98  U.  S.  145,  the  opinion  of  the  juror  was  evidently  not  a  fixed  one,  because  in 
the  opinion  of  the  court  it  is  expressly  ruled  that  "if  a  positive  and  decided 
opinion  had  been  formed,  he  would  have  been  incompetent." 

I  have  reviewed  these  authorities  thus  at  length,  not  as  doubting  the  in- 
competency of  the  jurors  mentioned,  for  touching  that  I  have  no  doubt,  but 
because  this  court  has  not  always  been  a  unit  on  the  point  in  hand,  and  the 
features  of  this  case  &re  so  pronounced  as  to  call  for  an  authoritative  decision 
on  the  subject.  I  do  not  think  that  our  statute  should  receive  any  forced  or 
strained,  but  only  a  reasonable,  construction.  I  do  not  think  that  mere  eva^ 
nescent  opinions,  or  moreproperly  impressions,  "not  such  as  to  bias  or  preju- 
dice the  mind  of  the  juror," — opinions,  or  more  properly  impressions  having  no 
better  basis  than  rumor,  or  its  congener,  newspaper  reports,  as  already  defined, 
—should  disqualify  him.  But  I  do  think  that  our  own  statute  is  to  be  our 
guide, — its  limitations  our  limitations  in  passing  on  questions  of  this  sort; 
and  that  in  determining  the  competency  of  a  juror  we  cannot  resort  to  in- 
terrogatories and  tests  perfectly  legitimate,  perhaps,  in  localities  where  totally 
different  statutory  regulations  prevail.  This  view  as  to  our  own  statute,  be- 
ing the  boundary  of  our  authority,  obtained  in  Cvllefs  Case,  supra,  and  is 
supported  by  that  of  Frazier  v.  State,  23  Ohio  St.  551.  The  Ohio  statute 
provided  that  it  should  be  a  good  cause  of  challenge  to  any  person  called  as  a 
juror  "that  he  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,*'  but  it  further  provided  "that  if  a  juror  shall  state  that  he 
has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, the  court  shall  thereupon  proceed  to  examine,  on  oath,  such  juror  as  to 
tlie  ground  of  such  opinion;  and  if  it  shall  appear  to  have  been  founded  upon 
reading  newspaper  statements,  communications,  comments,  or  reports,  or 
upon  rumor  or  hearsay,  and  not  upon  conversations  with  witnesses  of  the 
transactions,  or  reading  reports  of  their  testimony,  or  hearing  them  testify, 
and  the  juror  shall  say,  on  oath,  that  he  feels  able,  notwithstanding  such  opin- 
ion, to  render  an  impartial  verdict  upon  the  law  and  the  evidence,  the  court, 
if  satisfied  that  said  juror  is  impartial  and  will  render  such  verdict,  may,  in 
its  discretion,  admit  such  juror  as  competent  to  serve  in  such  case."  In  a 
case  that  arose  under  that  statute,  one  called  as  a  juror  had  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  and  the  opinion 
was  formed  upon  reading  what  purported  to  be  a  report  of  the  testimony 
taken  before  a  coroner's  jury  as  published  in  the  newspapers,  and  being  chal- 
lenged for  cause  was  held  competent;  but  on  appeal  the  judgment  was  re- 
versed. In  passing  on  the  question.  Day,  J.,  observed:  "This  proviso  mod- 
ified the  enactment  which  unconditionally  disqualified  a  person  from  sitting 
as  a  juror  in  a  criminal  case,  when  he  Is  challenged  on  the  ground  that  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused. 
But  the  modification  extends  only  to  cases  where  the  opinion  <  ahaU  appear  to 
hfive  been  formed  upon  reading  nefvspaper  statements,  communications,  com- 
ments, or  reports,  or  upon  rumor  or  hearsay,"*  In  such  cases,  if  the  juror 
swears  that  he  feels  able  to  render  an  impartial  verdict,  it  is  left  to  the  discre- 
tion of  the  court  to  admit  him  as  a  competent  juror,  on  being  satisfied  that  he 
is  impartial  and  will  render  an  impartial  verdict  in  the  case.  This  is  the  ex- 
tent of  the  authority  conferred  by  the  proviso.  The  court  is  not  authorized  to 
exercise  such  discretion,  where  the  opinion  of  the  juror  is  formed  upon  '  conr 
versations  with  witnesses  of  the  transaction,  or  reading  reports  of  their  testis 
mony,  or  hearing  them  testify.^  On  the  contrary,  when  a  juror  is  challenged 
on  the  ground  that  he  has  formed  his  opinion,  and  it  appears  that  it  was  fofmed 
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upon  either  of  tbese  grounds,  the  idea  of  a  discretionary  power  in  the  conrt  to 
admit  him  •  as  competent  to  serve  *  in  the  case,  is  negatived  by  the  proviso.'* 
So  in  tliis  case,  the  opinions  of  those  called  as  Jurors,  not  having  been 
formed  on  '*  rumor  and  newspaper  reports, "  they  did  not  fail  within  the  terms 
of  the  proviso,  and  were  not  competent.  I  have  thought  it  unnecessary  to  go 
into  any  discussion  of  the  constitutional  rights  of  the  defendant  in  the  prem- 
ises, for  the  reason  that  being  entitled,  as  already  seen,  to  a  full  panel  of  40 
qualified  men  from  which  to  make  his  peremptory  challenges,  it  was  error  to 
deny  him  such  a  panel.  Since  writing  the  above,  I  have  read  the  opinion  of 
this  court  in  State  v.  Rose^  32  Mo.  ^6,  which  f  ally  sustains  the  positions 
heretofore  taken  by  the  majority  of  this  court,  in  State  v.  CtUler,  82  Mo.  623, 
and  also  by  myself  in  the  foregoing  remarks  as  to  the  proper  construction  to 
be  given  to  our  statute  concerning  the  selection  of  jurors,  the  rule  which  it 
establishes  and  the  exceptions  which  it  contains.  If  those  offered  as  jurors 
were  competent  as  such,  then  I  can  see  no  reason  why  jurors  would  not  be 
equally  competent  who  had  heard  tlie  testimony  given  at  the  trial  f>iwi  voce, 
provided  they  should  be  willing  to  swear  that  they  had  no  bias,  etc.,  and  could 
give  the  prisoner  a  fair  and  impartial  trial,  etc.  Whenever  the  logic  of  this 
case  is  pushed  to  its  extreme,  it  will  result  in  such  jurors  being  held  com- 
petent. I  confess  my  entire  inability  to  see  any  sound  distinction  between 
(pinions  fovmed,  which  it  would  require  evidence  to  remove,  whether  such 
opinions  were  formed  upon  information  received  through  the  Jiearing  ear  or 
the  seeing  eye.  My  associates  do  not  concur  with  me  in  these  views  on  this 
point,  on  which  KoBXON,  C.  J.,  will  express  the  views  of  the  majority. 

3.  I  psiss  now  to  consider  whether  any  error  occurred  in  excluding  evidence. 
At  the  former  trial,  under  the  provisions  of  section  1886,  Bev.  St.  1879,  the 
prosecuting  attorney  had  admitted  that  Barbour,  a  non-resident,  would,  if  pres- 
ent, swear  as  stated  in  the  affidavit  for  a  continuance;  and  this  affidavit  was 
used  in  the  former  trial.  At  the  second  trial  this  affidavit  was  again  offered 
in  evidence,  and  was  rejected  by  the  court.  Was  there  error  in  this?  In 
/State' V.  Berkley^  4  S.  W.  Bep.  24,  this  section  was  held  unconstitutional,  but 
while  it  was  in  vc^ue  it  was  only  regarded  as  a  temporary  admission  pro  hoc 
vieCf  and  not  intended  to  extend  beyond  the  term  at  which  it  was  made.  The 
language  of  the  section  bears  out  this  idea:  "  The  trial  shall  not  be  postponed,  *' 
i,  e.  that  particular  trials  and  not  all  trials  that  might  occur  during  the  pend- 
ency of  the  cause.  For  this  reason  the  principle  announced  in  Carroll  v. 
Pali/.  19  Mo.  102,  does  not  apply  here. 

4.  There  was  no  error  in  admitting  persons,  though  not  experts,  having 
favorable  opportunities  of  ascertaining  by  observation  the  facts,  to  testify  as 
to  their  opinion  respecting  the  sanity  of  the  defendant.  This  point  is  settled 
in  this  state  by  abundant  authority. 

5.  Was  error  committed  in  admitting  the  testimony  of  William  Ck>oey? 
The  plea  was  insanity,  and  it  was  claimed  for  the  defense  that  this  insanity, 
though  in  existence  and  exhibiting  itself  more  or  less  for  years  before  the  fatal 
occurrence,  was  exacerbated  by  the  fact  or  the  belief  that  Lee,  the  deceased, 
had  debauched  the  defendant's  wife.  The  defendant  married  a  girl  named 
Jennie  Guinn,  in  May,  1885,  and  lived  with  her  some  five  or  six  weeks,  when 
a  separation  occurred.  She  lived,  prior  to  her  marriage,  in  Alexandria,  and 
William  Cooey  knew  her.  Over  the  defendant's  objection  he  was  allowed  to 
testify:  *"!  know  the  defendant.  Some  time  in  the  winter  of  1885.  the  de- 
fendant came  to  me  at  Wayland,  wanted  to  rent  a  room.  It  was  while  there 
was  a  washout  of  the  railroad,  and  there  was  a  good  many  railroad  men  in 
Wayland.  He  said  he  wanted  to  fetch  a  woman  there  and  keep  her  in  the 
room.  He  said  he  could  make  a  good  deal  of  money  out  of  her  off  of  the  rail- 
road fellows.  I  asked  him  who  the  woman  was,  and  he  said,  < You  know  her;  it 
is  Jennie  Guinn. '  I  had  known  her  from  a  child.  She  is  in  Keokuk .  I  after- 
wards heard  he  married  Jennie  Guinn.    I  did  not  let  him  have  the  room,  and 
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he  did  not  bring  lier."  Was  this  testimony  competent?  The  point  is  not 
free  from  difficulty.  After  some  hesitation  I  am  inclined  to  regard  the  testi- 
mony admissible.  It  is  true  that  evidence  of  other  crimes  or  attempt  at  crime 
is  not  ordinarily  admissible.  In  this  instance,  however,  the  defense  had  been 
allowed  to  introduce  testimony  showing  the  mental  condition  of  the  defend- 
ant, his  exclamations  and  actions,  his  wild  demeanor,  brought  about,  as  it 
was  said,  as  the  immediate  effect  upon  a  naturally  weak  mental  and  physical 
organization  of  discovering  or  believing  tliat  improper  relations  existed  be- 
tween Lee  and  his  wife;  and  when  objection  was  made  to  such  testimony  the 
defendant's  counsel  said:  "I  propose  to  introduce  this  to  show  the  condition 
of  defendant's  mind,  and  the  cause  of  such  condition. "  But  if  what  Cooey 
testified  to  was  true,  it  went  very  strongly  to  show  that  one  who  for  gain 
would  deliberately  attempt  to  make  commerce  of  the  body  of  a  girl  whom  he 
sboi-tly  afterwards  married,  would  not  be  likely  to  be  very  sensitive  or 
easily  excited  about  his  wife's  being  subjected  to  that  which,  of  his  own  head, 
he  had  proposed  to  subject  her  but  a  few  months  before.  In  this  view,  though 
not  without  doubt,  I  incline  to  the  opinion  that  the  evidence  was  admissible 

6.  In  order  to  a  proper  understanding  of  the  instructions  given  and  those 
refused,  it  will  be  proper  to  give  a  short  account  of  the  testimony.  On  the 
morning  the  homicide  occured,  the  defendant  was  seen  in  Warsaw,  Illinois,  op- 
posite Alexandria,  Missouri,  where  the  homicide  took  place.  He  had  a  new  re- 
volver; said  he  just  bought  it,  gave  $10  for  it,  and  he  would  make  three  or  four 
fellows  in  Alexandria  bite  the  dust  before  the  sun  went  down.  In  the  after- 
noon of  the  same  day,  he  went  into  Bridgman*s  barber-shop  in  Alexandria; 
wanted  to  be  shaved  in  a  hurry;  lie  said  this  uxis  the  day  of  t?ie  killing; 
said  he  was  waiting  on  Lige  Lee,  the  deceased;  that  he  wiis  going  to  take 
him  out  to  the  old  lady's;  that  he  had  been  lying  on  him,  and  if  he  did  not 
take  it  back,  he  would  shoot  the  d —  s — n  of  a  b — h.  Said  he  was  a  'Mittle 
full;"  had  a  half  pint  bottle  of  liquor  about  half  emptied  in  his  pocket,  and 
staggered  a  little  as  he  went  out;  but  before  going  showed  Bridgman  a  new 
pistol,  which  he  said  he  had  bought.  Shortly  after  this  on  the  same  da^,  the 
defendant  also  told  another  witness  that  he  had  it  in  for  Lige  Lee;  that  Lee 
had  been  telling  lies  on  him,  and  he  was  going  to  make  him  take  it  back,  or 
''plug"  him  before  night.  Later  in  the  day,  Bryant  went  to  a  warehouse 
where  I^e,  the  deceased,  was  helping  Amos  Payne  load  hay,  and  said  he  wanted 
Lee  to  go  out  with  him  to  his  mother-in-law's  and  settle  that  difference.  Lee 
agreed  to  go  with  him  as  soon  as  he  finished  his  work,  and  Bryant  sat  around 
for  an  hour  and  a  half,  and  waited  until  he  got  through,  after  which  Lee 
and  Bryant  locked  arms,  and  walked  away  towards  Mrs.  Guinn's,  the  mother- 
in-law. 

They  were  seen  walking  along  conversing  in  a  friendly  manner  as  they 
neared  the  house  of  Mrs.  Guinn,  where  Bryant's  wife  resided  with  her  mother. 
They  went  up  to  the  house.  Bryant  went,  but  when  Lee  got  to  the  door  he 
retraced  his  steps,  and  sat  down  on  the  yard  fence  with  his  back  towards  the 
house.  He  had  been  sitting  there  but  a  few  moments  when  a  man's  arm  was 
seen  to  project  out  beyond  the  door  facing,  with  a  pistol  in  the  hand.  The  pistol 
was  fired,  and  Lee  threw  up  his  arm  and  turned  partly  around  as  if  to  see  from 
whence  the  shot  came.  Almost  immediately  another  shot  was  fired  from  the 
same  source,  and  Lee  fell  off  of  the  fence,  with  a  shot  through  the  head,  dead. 
Bryant  then  stepped  out  of  the  house,  and  walked  down  to  where  the  eye  wit- 
nesses, a  Mrs.  Shufert  and  her  son,  were  standing,  and  coolly  said  that  he  had 
shot  Lige  Lee,  but  didn't  know  whether  he  had  killed  him  or  not,  but  hoped  to 
God  that  he  had,  and  that  there  were  several  other  men  he  intended  to  kill. 
Bryant  then  asked  for  a  drink  of  water.  It  was  given  to  him,  and  he  went 
away. 

There  was  much  evidence,  also,  tending  to  show  the  defendant  to  have  been 
insane*  consisting  of  queer  actions,  frequent  and  purposeless  wanderings, 
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and  long-oontlnued  abaenees  from  home,  and  inability  to  tell  on  hisretam 
where  he  had  been.  It  was  also  shown  that  in  his  bojhood  and  early  youth 
he  had  fits,  and  on  attaining  his  majority  had  twice  attempted  suicide.  It 
was  also  testified  that  his  great  grandmoUier  on  his  mother's  side  was  in- 
aane,  and  died  in  an  insane  asylum  in  North  Carolina;  that  his  aunt  on  his 
mother's  side  was  insane,  and  is  now  in  the  insane  asylum  at  Fulton,  Mis- 
souri, and  that  his  grandfather  on  the  same  side,  now  living  in  Boone  county* 
Missouri,  is  not  right  in  his  mind  at  times.  And  there  was  testimony  of  those 
who  had  known  defendant  since  boyhood  that  he  was  of  average  capacity,  and 
was  sane. 

7.  Now,  as  to  the  instructions;  they  will  appear  with  this  opinion.  I  find 
no  fault  with  those  given  by  the  court  of  its  own  motion,  and  they  covered 
the  whole  range  of  controversy.  There  was  no  error  in  the  first  instruc- 
tion. In  the  circumstances  detailed  in  evidence,  the  defendant  was  either 
guiltless,  by  reason  of  insanity,  or  else  guilty  of  murder  in  the  first  degree, 
and  the  jury  were  so  instructed  in  that  instruction.  The  other  instructions 
in  relation  to  the  crime  of  murder  were  such  as  have  frequently  received  the 
approval  of  this  court.  As  to  those  on  the  question  of  insanity  they  also 
were  such  as  this  court  has  frequently  sanctioned,  and  recently  in  PageU^ 
Case,  4  S.  W.  Rep.  981. 

For  the  error  i^oresaid,  I  think  the  judgment  should  be  reversed. 

My  associates  concur  on  all  points,  except  paragraph  2, — ^that  in  relation 
to  the  selection  of  jurors.  On  this  point  they  consider  that  no  error  occurred. 
This  review  results  in  affirmance  of  the  judgment,  and  it  is  so  ordered. 

Norton,  C.  J.  In  impaneling  a  jury  in  this  case,  the  trial  court  refused  to 
sustain  defendant's  peremptory  challenge  to  Peter  Handcock  and  Joseph  Van- 
delah,  each  of  whom,  on  the  voir  dire  examination  as  to  their  qualifications  as 
jurors,  stated  that  he  had  formed  an  opinion  from  rumor  and  newspaper  ac- 
counts purporting  to  give  the  evidence  on  a  former  trial ;  that  it  would  take  evi- 
dence to  remove  the  opinion,  but  that,  notwitlistanding  such  opinion,  they 
could  hear  the  case  impartially,  and  decide  it  according  to  the  evidence  and  in- 
structions of  the  court,  and  that  they  could  try  the  case  as  impartially  as  if  they 
had  never  heard  of  it  The  action  of  the  court  in  refusing  to  sustain  defend- 
ant's peremptory  challenge  to  these  jurors,  and  accepting  than  on  the  panel 
of  40  qualified  jurors  is  assigned  for  error.  The  ruling  of  the  trial  court  upon 
the  question  is  fully  justified  by  an  unbroken  line  of  decisions  from  tlie  case  of 
State  V.  Baldwin,  12  Mo.  228,  decided  in  1848,  down  to  the  case  of  Btate  v. 
Brooks,  6  8.  W.  Bep.  257,  decided  in  1887.  In  case  ot  State  v.  Davis,  29  Mo. 
392,  the  question  before  the  court  was  whether  the  trial  court  erred  in  refusing 
tosustainaperemptory  challenge  to  jurors  Bhackleford,  Miller,  and  others,  who 
stated  that  their  opinion  in  regard  to  the  issues  were  so  fixed  that  it  would  re- 
quire evidence  to  remove  it;  and  in  the  disposition  of  this  question  it  is  said  by 
Judge  SooTT,  who  delivered  the  opinion:  "The  objection  to  the  competency 
of  the  jurors  cannot  be  sustained.  The  jurors  were  examined  on  their  voir 
dire,  and  stated  that  they  had  formed  an  opinion  but  it  was  upon  rumor,  and 
was  not  such  as  to  bias  or  prejudice  their  minds.  This  has  long  been  the  law 
in  this  state,  and  such  jurors  have  invariably  been  held  competent;  and  the 
course  of  decision  will  not  be  varied  because  complaisant  men,  in  a  long  course 
of  cross-examination  by  counsel,  may  g^ve  an  answer  somewhat  favorable  to 
those  who  may  wish  to  exclude  them.  Such  is  the  growmg  aversion  to  serv- 
ing on  juries  that  unless  this  rule  is  adhered  to,  it  will  be  impossible  to  ob- 
tain competent  jurors."  In  case  of  State  v.  Rose,  82  Mo.  846,  where  two  jur- 
ors stated  that  they  had  formed  and  expressed  opinions  as  to  the  guilt  or  inno- 
cence of  the  defendant ;  that  they  had  heard  a  great  deal  about  the  matter,  and 
if  the  evidence  turned  out  as  they  had  heard  it  was,  their  minds  were  made  up 
and  fixed,  but  that  they  could  hear  the  evidence  and  try  the  case  impartially; 
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that  the  opinion  was  not  such  as  to  bias  their  minds»  it  was  held  that  no  error 
was  committed  in  refusing  to  sustain  a  peremptory  challenge  to  said  jurors. 
In  the  case  of  State  y.  Core,  70  Mo.  491, 20  jurors  stated  that  they  had  formed 
(pinions  from  rumor*  which  it  would  take  evidence  to  remove,  but  that  such 
opinions  would  not  influence  them  in  the  trial  of  the  cause.  The  action  of  the 
trial  court  in  accepting  them  as  qualified  jurors  was  approved.  In  the  case 
of  State  v.  Broum,  71  Mo.  454,  where  defendant  was  convicted  of  murder  in  the* 
first  degree,  it  is  held  that  a  juror  was  competent  who  stated  that  he  had  formed 
an  opinion  as  to  the  guilt  of  defendant  from  having  read  the  reports  of  a  for- 
mer trial  in  the  newspapers;  that  the  opinion  was  such  as  would  require  evi* 
denee  to  remove  it,  but  that  he  could  ti^  the  case  fairly  and  impartially  with- 
out regard  to  the  opinion  so  formed.  The  case  of  State  v.  Barton,  71  Mo.  288^ 
also  a  case  in  which  defendant  was  convicted  of  murder  in  the  first  degree,  ia 
to  the  same  effect,  the  opinion  in  each  ease  being  delivered  by  Nafton,  J.  In 
the  case  of  State  v.  WeUton,  74  Mo.  270.  the  rule  as  settled  by  the  above-cited 
cases  is  stated  as  follows:  That  a  juror,  who,  upon  his  examination  touch* 
ing  his  qualifications  as  such,  answers  that  he  had  formed  an  impression  or 
opinion  as  to  the  guilt  or  innocence  of  the  accused;  that  such  opinion  has  been 
formed,  either  from  rumor  or  newspaper  reports,  or  from  both,  which  it  would 
require  evidence  to  remove,  is  not  an  incompetent  juror,  provided  it  further 
appears  to  the  satisfaction  of  the  court  that  such  opinion  will  readily  yield  to 
the  evidence  in  the  case,  and  that  such  juror,  notwithstanding  such  opinion^ 
will  determine  the  issue  upon  the  evidence  adduced  upon  the  trial  free  from 
bias  or  projudice.  In  that  case  we  were  asked  to  reconsider  the  rulings  of  this 
court  upon  which  the  above  rule  is  based,  and  after  an  investigation  of  the  ques* 
tion,  as  viewed  in  cases  cited  in  the  opinion  by  the  supreme  court  of  the  United 
States,  and  the  courts  of  last  resort  in  Pennsylvania,  New  York,  Indiana,  Iowa, 
Illinois,  Florida,  California,  Mississippi,  Alabama,  and  Texas,  the  conclusion 
was  reached  that  the  position  unifonnly  taken  by  this  court  on  the  question  waa 
sustained  by  decided  weight  of  authority  elsewhere.  It  is  said  in  the  case  ot 
State  V.  Walton,  supra,  that  where  a  juror  has  formed  an  opinion  only  from 
rumor  and  newspaper  reports  he  is  subject  to  be  challenged  for  cause,  unless  it 
further  appears  that  the  opinion  is  not  such  as  to  prejudice  or  bias  his  mind, 
and  if  this  does  appear  he  is  a  competent  juror.  Whether  an  opinion  formed 
from  rumor  or  newspaper  reports  is  such  an  opinion  as  to  prejudice  or  bias  the 
mind  of  the  juror,  is  a  question  of  fact  to  be  determined  under  our  practice  by 
the  trial  judge  as  any  other  fact.  The  finding  of  the  trial  court  on  that  issue 
ought  not  to  be  set  aside  by  a  reviewing  court,  unless  the  error  is  manifest. 
No  less  stringent  rules  should  be  applied  by  the  reviewing  court  than  those 
which  govern  in  the  consideration  of  motions  for  new  trials,  because  the  ver- 
dict is  against  the  evidence.  In  such  cases  the  manner  of  the  juror,  while  testi- 
fying, is  often  more  indicative  of  the  real  character  of  the  opinion  than  his 
words.  That  is  seen  below,  but  cannot  always  be  spread  on  the  record.  Care 
should,  therefore,  be  taken  in  the  reviewing  court  not  to  reverse  the  ruling  be* 
low  upon  such  a  question  offset  except  in  a  clear  case.  The  same  rule  is  an- 
nounced in  the  case  of  State  v.  Stein,  79  Mo.  330,  and  State  v.  Hopkirk,  84  Mo» 
283.  In  this  last  case  Judge  Sherwood,  speaking  for  the  court,  said:  "In 
relation  to  admitting  certain  persons  to  form  the  panel  of  40  from  which  the 
petit  jury  was  chosen,  it  is  enough  to  say  that  of  that  number,  those  who  were 
objected  to  at  the  time  the  panel  was  being  formed,  and  exceptions  as  to  their 
being  accepted  saved,  none  of  them  had  formed  their  opinions  except  from 
minor  talk  in  the  neighborhood  and  newspaper  reports,  they,  therefore,  do  not 
f  come  within  the  rule  laid  down  in  Cvller^e  Case,  82  Mo.  623,  and  were  compe- 
tent  to  form  the  panel  from  which  the  jury  was  afterwards  chosen.  *'  The  fact 
cannot  be  ignored  that  in  the  march  of  civilization  there  are  one  or  more  news- 
papers in  every  town  and  county  of  the  state,  and  that,  as  a  rule,  they  are  read 
with  avidity  by  all  the  citizens  who  can  read,  and,  when  a  homicide  olr  other 
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crime  Is  committed,  the  enterprising  Journalist  publishes  the  fact  with  all  the 
jittending  circumstances.  Such  accounts  are  usually  sought  after  and  read 
with  eagerness,  and  it  is  just  as  impossible  for  the  reader  not  to  be  impressed 
by  it»  and  not  have  some  opinion  concerning  it,  as  it  is  to  throw  black  ink  on 
«  white  wall  without  coloring  it.  One  of  these  results  is  produced  by  a  law  of 
the  m ind ,  and  the  other  by  a  law  of  matter.  The  legislatu re  giving  recognition 
to  this  law  of  the  mind,  expressly  provided  that  opinions  formed  from  news- 
paper reports  and  runiors  should  not  disqualify  a  person  from  being  a  juror, 
unless  it  should  further  appear  that  such  opinion  would  bias  his  judgment  and 
prevent  him  from  trying  the  case  impartially,  and  according  to  the  evidence 
Adduced  on  the  trial.  If  all  such  persons  and  readers  of  newspapers  are  to  be 
•exduded  as  inocnaipetent  jurors,  the  result  would  be  that  the  citizen  charged 
with  a  crime  would,  of  necessity,  either  be  compelled  to  have  his  cause  sub- 
mitted and  tried  by  a  jury  of  the  most  ignorant  class  in  the  community,  if  the 
state  sboold  exercise  its  right  of  peremptory  challenge,  or  to  a  jury  composed 
of  that  class  of  persons  who  seek  to  be  professional  jurors.  Believing  the  rule 
«o  uniformly  followed  in  this  state  to  be  in  aocord  with  sound  principle  and  the 
weight  of  authority,  and  productive  of  the  best  results,  both  for  the  accused 
and  the  state,  no  reason  is  perceived  for  departing  from,  and  we  adhere  to  it  in 
«U  its  integrity. 

What  is  said  by  Judge  Sherwood  in  the  opinion  filed  on  this  branch  of  the 
-case,  does  not  express  the  views  of  the  court;  but  in  what  I  have  written. 
Judges  Rat,  Black,  and  Braob  concur,  and  Judge  Sherwood  dissents.  We 
4X>ncurin  what  is  said  in  the  opinion  filed  as  to  other  questions  involved  in  the 
ease,  and  the  judgment  is  tlierefore  affirmed,  with  the  concurreiice  of  all  the 
Judges,  except  Judge  Sherwood. 


State  v.  Rosgob  and  another. 
{Supreme  Qhui  of  Mi$touri.    November  28,  1887.) 
A ITXAL — pRAcnc*— Rkoohd. 

Where  the  record  shows  that  no  order  granting  an  appeal  was  made,  and  that  the 
affidavit  for  an  appeal  was  not  made  until  alter  the  aajournnient  of  the  term  of 
court  at  which  the  final  judgment  was  entered,  the  appeal  will  be  dismissed. 

Appeal  from  criminal  court,  Jackson  county;  Henrt  P.  White,  Judge. 

At  the  November  term,  1885,  of  the  criminal  court  of  Jackson  county,  Mis- 
souri, the  appellants,  George  Roscoe  and  William  Slattery,  were  indicted  for 
robbery  in  the  first  degree,  in  having,  by  force  and  violence,  assaulted  one 
Oharles  fi.  Cummins,  and  taken  from  his  person  the  sum  of  five  dollars.  In 
Becember,  1885,  appellants  were  arraigned,  entered  a  plea  of  not  guilty,  were 
tried,  found  guilty,  and  each  sentenced  to  10  years'  imprisonment  in  the  peni- 
tentiary. After  the  overruling  of  their  motions  for  a  new  trial  and  in  arrest, 
they  appealed  to  this  court. 

Sherry  &  HughM  and  Wm.  Burriit,  for  appellants.  T?m  Attorney  Q&nercU, 
for  the  State. 

SH£RWOODf  J.  The  merits  of  this  cause  cannot  be  considered,  for  the  reason 
that  the  record  shows  that  no  order  granting  an  appeal  was  ever  made,  and 
that  the  affidavit  for  an  appeal  was  not  made  until  in  vacation,  after  the  ad- 
journment of  the  term  of  court  at  which  final  judgment  was  entered.  State 
V.  KewcMer,  83  Mo.  198;  8taU  v.  Rhodes,  86  Mo.  635;  Broim  v.  RaUroad, 
^  Mo.  478;  CUsel  v.  Cissel,  77  Mo.  371;  Stavely  v.  Kunkel,  27  Mo.  422; 
LeingU  v.  Smith,  48  Mo.  276;  Clelland  v.  Shaw,  51  Mo.  440;  State  v.  Leiois, 
71  Mo.  170;  Randolph  v.  Mauek,  78  Mo.  468;  Rev.  St.  1879,  §  1978. 

For  these  reasons,  we  have  no  jurisdiction  of  this  cause,  and  therefore 
order  the  same  stricken  from  the  docket. 

(All  eoneur*) 
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State  9.  KuBHuniR. 

(Supreme  Qmri  tf  MusourL    November  28,  1887.) 

MuBDXR—EviDSNOB— Instruction  to  Disbboasd  Evidinos  Impropkrlt  Admitted. 

Where  the  defendant  was  chaired  with  the  lourder  of  his  wife,  hdd  that  it  wa» 
improper  to  admit  in  evidence  a  petition  for  div<Mrce  filed  bj  deoeased  against  de- 
fendant, containing  charges  against  him  of  the  moat  damaging  and  prejudicial 
character,  and  the  error  was  not  cared  by  an  instruction  to  disregard  the  evidence. 

Appeal  from  St.  Louis  criminal  conrt;  Garret  S.  Van  Wagoner,  Judge. 
Simon  8.  Bass,  for  appellant.    T?ie  A  ttomey  General,  for  the  State. 

Norton,  C.  J.  The  defendant  was  Indicted  at  the  October  term,  1885,  of 
the  St.  Louis  criminal  court,  for  murder  in  the  first  degree,  for  shooting  and 
killing  his  wife,  Helena  Kuehner.  At  the  March  term,  1886,  of  said  court, 
he  was  tried  and  convicted  of  murder  in  the  first  degree,  and,  after  making 
unsuccessful  motions  for  new  trial,  and  in  arrest,  brings  the  case  to  this  court 
by  appeal;  and  among  other  errors  assigned  is  the  action  of  the  court  in  allow- 
ing, over  defendant's,  objection,  a  petition  for  divorce,  filed  by  the  deceased 
against  defendant,  to  be  read  as  evidence  to  the  jury.  The  petition  contained 
charges  against  defendant,  not  necessary  here  to  repeat,  of  the  moat  damaging 
and  prejudicial  character,  and,  if  true,  showed  him  to  be  more  of  a  beast  than 
a  man,  and  we  are  at  a  loss  to  perceive  on  what  ground  it  was  admitted  as 
evidence,  unless  it  is  to  be  found  in  the  following  instruction  given  by  the 
court:  "The  court  instructs  the  jury  that  the  petition  in  a  suit  for  divorce^ 
brought  by  Helena  Kuehner,  plaintiff,  against  Adam  Kuehner,  defendant,  im 
the  circuit  court  of  the  city  of  St.  Louis,  was  permitted  by  the  court  to  be  read 
in  evidence  in  this  trial  for  the  sole  purpose  of  showing  the  whole  of  the  con- 
versation  alleged  by  Thomas  J.  Walsh,  in  his  evidence  in  this  trial,  to  havo 
taken  place  between  the  said  Thomas  J.  Walsh  and  the  defendant,  Adam 
Kuehner.  And  the  court  further  instructs  the  jury  that  the  allegations  and 
statements  set  forth  and  contained  in  said  petition  are  not  evidenoe  of  their 
truth,  and  must  not  be  considered  by  the  jury  as  evidenoe  proving,  or  tend- 
ing to  prove,  the  trutli  of  the  allegations  and  statements  set  forth  and  con- 
tained in  said  petition.'' 

By  reference  to  the  evidence  as  it  is  on  the  record,  it  appears  that  he  testi- 
fied he  was  deputy-sheriff,  and  saw  defendant  on  the  morning  of  the  thirtieth 
of  May,  1885,  at  Padberg's  saloon,  and  served  a  copy  of  the  petition  for  divorce 
brought  against  him  by  his  wife.  He  statesrthat  he  read  the  petition  to  him». 
and  gave  Him  a  copy;  and  on  being  asked  to  go  on  and  tell  what  occurred,  he 
answered  and  said:  **  After  reading  him  the  original,  and  handing  him  a  copy,, 
he  told  me,  in  the  presence  of  Padberg,  that  the  matter  would  be  settled  that 
day  without  any  lawyers,  and  asked  me  to  bave  a  drink  with  him,  and  I  took 
a  drink,  and  walked  out. "  He  was  then  asked  if  that  was  the  entire  conver- 
sation; to  which  he  answered:  **  Yes."  As  Walsh  had  testified  to  the  entire 
conversation  had  with  defendant,  the  reasons  given  by  the  court  in  its  instruc- 
tion for  admitting  the  evidence  had  no  foundation,  nor  was  any  such  reason 
given  when  the  evidence  was  received,  but  it  was  permitted  to  go  to  the  jury 
with  the  full  sanction  of  the  court  without  restriction. 

While  counsel  for  the  state  admits  in  his  brief  that  the  evidence  was  irrel- 
evant, it  is,  nevertheless,  insisted  that  the  restriction  put  upon  its  considera- 
tion by  the  jury  in  the  instruction  cured  the  error  in  receiving  it,  and  that  de- 
fendant was  not  prejudiced.  When  the  charges  in  the  petition  of  the  char- 
acter, hereinbefore  stated  are  considered,  the  introduction  of  the  petition  as  evi- 
dence was  certainly  prejudicial  to  defendant;  and  as  was  affirmed  in  the  case  of 
State  V.  Hopper,  71  Mo.  425,  and  reaifirmed  in  the  case  of  State  v.  Fredericks,. 
85  Mo.  145,  an  instruction  to  disregard  evidence  improperly  admitted  would  not 
cure  the  error  of  admitting  it,  if  it  was  of  a  character  prejudicial  to  defendant. 

Digitized  by  VjjOOQIC 


Ky.]  m'gimkis  v.  pbtbbs.  119 

The  case  In  other  respects  seem  to  have  been  well  enough  tried,  but  for  the 
error  committed  in  the  respect  noted  the  judgment  is  reversed,  and  cause  re- 
manded, in  which  ali  concur. 


McGiNNis  and  others  v.  Pbtebs,  Trustee,  and  others. 

{OntH  of  AppeaU  of  Kmhidty.    December  13, 1887.) 

Tbobib— Salb  or  Tbtot  Pbopebty— Ooin'iyQBirT  iKTSsniB— Pabtib. 

Civil  Code  Ky.  3  491,  provides  that  the  tenant  of  a  freehold  estate  may  bring  an 
action  and  have  the  property  sold  for  reinvestment,  making  the  person  in  whom 
the  remainder,  if  contingent,  would  have  vested,  if  the  contingency  had  happened 
before  sait  brought,  defendant.  A  testator  had  directed  a  portion  of  his  estate  to 
be  invested  by  a  trustee,  the  income  to  be  paid  to  his  daughters  during  life ;  the  re- 
mainder to  their  children,  or  to  the  survivors  and  their  children.  An  investment 
in  real  property  proving  unprofitable,  the  trustee  and  the  daughters  filed  a  bill, 
making  the  children  of  one  of  the  daughters  defendants,  asking  leave  to  sell  and  re- 
invest.   Bieldf  that  the  proceeding  was  authorized  by  the  statute. 

Appeal  from  circuit  court,  Henry  county. 

Juliet  White  and  her  husband,  Mrs.  Owens,  and  Mrs.  Bell,  and  B.  J.  Peters, 
trustee,  complainants,  filed  a  bill  against  the  children  of  Mrs.  White,  defend- 
ants, for  leave  to  sell  a  piece  of  real  property  held  in  trust,  which  the  court 
allowed.  T.  J.  McGinnis  and  others,  purchasers  at  the  sale,  excepted  to  the 
finding  of  the  court,  and  appealed. 

Wm,  CorroUf  for  appellants.    B.  J.  Peters,  for  appellees. 

Prtob,  C.  J.  Nathan  Devinedied  leaving  a  last  will,  by  which  he  devised 
certain  property  to  his  daughters,  to  be  held  for  life,  and  at  their  death  to  pass 
to  their  children,  and,  if  no  children,  to  the  surviving  devisees  or  their  chil- 
dren. After  the  devise  of  certain  legacies,  etc.,  the  devisor  directed  his  exe- 
cutor to  sell  his  land,  etc.,  to  pay  them  as  directed  by  the  will,  and  the  bal- 
ance of  the  proceeds  to  be  held  in  trust  for  the  benefit  of  his  daughters;  they 
to  be  entitled  to  the  annual  profits.  The  trustee  was  authorized  to  Invest  in 
real  estate  if  he  saw  proper,  and  this  he  did  for  the  appellee,  Juliet  White,  a 
daughter  of  the  testator,  in  the  land  described  in  the  petition;  she  holding  a 
life-estate,  with  remainder  to  her  children,  or  to  the  survivors  and  their  chil- 
dren, if  the  particular  devisee  died  childless.  The  land  in  which  the  investment 
was  made,  becoming  unprofitable  and  in  a  dilapidated  condition,  the  trustee, 
B.  J.  Peters,  and  Juliet  White  and  her  husband,  together  with  her  sisters  who 
are  still  living,  Mrs.  Bell  and  Mrs.  Owens,  filed  a  petition  in  equity  against 
the  children  of  Mrs.  White,  who  were  served  with  process,  asking  a  sale  of  the 
hind  and  a  reinvestment  of  the  proceeds.  The  chancellor,  upon  hearing  proof 
as  to  the  condition  of  the  land,  ordered  a  sale,  and,  the  appellants  becoming 
the  purchasers,  excepted  to  the  report  of  sale,  on  the  ground  that  the  title  was 
defective,  because — First,  such  a  proceeding  is  not  authorized  by  statue;  and, 
seoondly,  that  the  life-tenant,  Mrs.  White,  might  yet  die  without  leaving 
diildren,  and  if  her  sisters  should  die  before  she  did,  leaving  children,  they 
would  be  entitled  to  the  land. 

We  think  section  491  of  the  Code  authorizes  this  proceeding  against  the  in- 
fant children  of  Mrs.  White.  That  section  authorizes  the  tenant  of  the  par- 
ticular/reeAo^d  estate  to  bring  the  action,  and  have  the  real  property  sold  for 
reinvestment,  and,  if  the  remainder  be  contingent,  against  the  person  in  be- 
ing In  whom  it  would  have  vested  if  the  contingency  had  happened  before  the 
banning  of  the  action.  In  this  case,  Mrs.  White  is  the  life-tenant,  with 
the  title  in  her  children  in  remainder,  and,  if  she  had  died  before  bringing  the 
action,  without  children,  her  surviving  sisters  would  then  have  been  entitled. 
They  are  all  before  the  court, — her  sistei-s  as  plaintiffs,  and  her  children  as 
defendants.  The  land  is  to  be  sold,  and  the  proceeds  reinvested.  The  chan- 
cellor has  made  no  disposition  of  the  proceeds,  but  holds  them,  or  the  notes 
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of  the  purchasers.    The  title  becomes  perfect  on  the  confirmation  of  the  sale, 
and  the  purchaser  must  pay  the  monej.    The  chancellor,  and  not  the  pur- 
chasers, will  look  to  the  investment. 
The  judgment  below  is  affirmed. 


Ilsb  and  others  e.  Iuse^s  Ex*b. 
(Cbttri  of  Appealt  <jf  KerUucky.    December  17,  1887.) 

EXBCXnORfl  AND  ADMINI8THATOB8  — POWEBS  UNDKB  WiLL  —  OoMPROKtaX  OF  DbCBDENT's 

Irterkst  iir  Pabtzcbbship. 

A  testator  authorized  his  execator,  in  his  will,  to  agree  with  the  surviving  mem- 
bers of  twu  firms,  in  which  be  was  interested,  as  to  the  value  of  his  one-fifth  inter- 
est, and,  upon  settlement,  loan  them  the  amount  due  him,  upon  such  terms  as  he 
thought  beet.  He  settled  for  $32,000,— $5,000  cash,  balance  in  equal  cash  payments 
in  one,  two,  and  three  years, — the  notes  for  the  deferred  payments  to  be  signed  by 
the  individual  mem  ben  of  the  firm.  The  executor  alleged  the  price  was  a  fair  one, 
and  the  parties  signing  the  notes  were  responsible.  Seldf  that  as  the  proof  sus- 
tained the  ezecutor*s  allegations,  and  the  will  authorized  him  to  make  such  a  set- 
tlement as  he  deemed  best  for  the  estate,  the  court  properly  authorized  him  to  ac- 
cept such  sum. 

Appeal  from  Louisville  chancery  court. 

The  executor  of  Fred  Use,  being  also  statutory  guardian  of  his  children, 
complainant,  filed  a  bill  in  the  chancery  court  of  Louisville  against  Amelia 
Use  and  the  other  children  of  said  Use,  and  the  devisees  under  the  will,  ask- 
ing to  be  authorized  to  accept  a  certain  price  and  terms  of  payment  for  testa- 
tor's interest  in  two  firms.  The  chancellor  granted  the  petition.  The  io- 
fants»  by  their  guardian  ad  litem,  appealed. 

L.  X.  Hensen,  for  appellants.    E.  J.  McDermott,  for  appellee. 

Bbnnett,  J.  Fred  llse  died  in  Jefferson  county,  testate.  His  will  was 
duly  probated  in  the  Jefferson  county  court.  In  his  will,  the  appellee,  Ed- 
ward Schmiedeknecht,  is  named  as  his  executor,  and  he  was  duly  qualified  as 
such  executor  by  the  Jefferson  county  court.  At  the  time  of  Fred  Use's  death 
he  was  a  member  of  the  firms  of  Wrampelmeier  &  Co.,  and  the  Wrarapelmeier 
Furniture  Manufacturing  Company.  Both  of  these  firms  were  composed  of 
the  same  members,  and  Fred  llse  owned  one-fifth  interest  therein.  He  di- 
rected his  executor  to  settle  up  his  partnership  interest  in  said  firms  within 
three  years  from  the  date  of  his  death.  In  making  the  settlement  with  said 
firms,  the  executor  was  authorized  by  the  will  to  agree  with  the  surviving 
members  of  the  firms  upon  a  fair  valuation  of  the  realty  and  personalty  owned 
by  said  firms.  After  the  executor  ascertained  by  final  settlement  the  amount 
that  was  due  the  testator  as  partner  of  said  firms,  he  was  authorized  to  lend 
the  same  to  the  firms  upon  such  terms  as  he  thought  best.  The  testator  also 
nominated  the  executor  as  guardian  of  his  infant  children,  and  he  was  quali- 
fied as  such  guardian  by  the  Jefferson  county  court. 

The  executor,  as  executor  and  statutory  guardian  of  his  testator's  infant 
children,  filed  his  petition  in  the  Louisville  chancery  court  against  said  chil- 
dren and  the  testator's  other  devisees!  in  which  he  stated  that  the  surviving 
partners  of  said  firms  had  offered  him  $32,000  for  his  testator's  ono-fifth  in- 
terest in  said  firms,  which  included  his  surplus  and  interest  in  all  the  assets, 
personalty,  and  realty,  belonging  to  said  firms;  the  terms  of  payment  to  be 
$5,000  cash,  and  the  balance  in  equal  installments  payable  in  one,  two,  and 
three  years, — the  notes  for  the  deferred  payments  to  be  signed  only  by  the  in- 
dividual members  of  said  firms,  and  no  security  to  be  taken,  and  no  lien  io  be 
retained  on  the  firm's  estate  or  assets  as  security  for  the  payment  of  said 
notes.  The  petition  alleged  that  the  price  offered  was  fully  as  much  as  could 
be  realized  out  of  the  partnership  assets  and  property  by  the  usual  process  of 
settling  such  affairs;  that  said  sum  was  equivalent  to  a  fair  cash  value  of  the 


Digitized  by  VjOOQ IC^ 


Ky.]  HBRBOLD  V.  o6MMONWEAi;rH.  121 

testator^s  one-fifth  interest  in  said  firms;  that  the  payment  of  the  notes  for 
the  deferred  payments  would  be  well  secured  by  the  names  of  the  members 
of  the  firms,  without  other  security.  The  petition  also  alleged  tliat  the  ex- 
ecutor was  satisfied  that  the  sum  offexed  was  a  fair  price  for  his  intestate's  in- 
terest in  said  firms,  and  that  he  was  satisfied  with  the  terms  of  payment,  etc. 
He  asked  the  chancellor  to  authorize  him  to  accept  the  price  offered,  and  the 
proposed  terms  of  payment.  This  the  chancellor  did.  From  that  judgment 
the  infants,  by  their  guardian  <id  litem,  have  appealed.  Their  only  ground 
ot  complaint  is  that  the  sum  of  $32,000  for  tlie  testator's  surplus,  assets,  and 
real  and  personal  property  in  said  firms  is  not  enough. 

We  think  the  proof,  as  it  appears  in  this  record,  fully  sustains  the  executor's 
allegations  as  to  the  value  of  his  testator's  interest  in  said  firms;  also  that  his 
test^itor's  will  authorized  him  to  make  such  a  settlement  and  disposal  of  his 
{testator's)  interest  in  said  firms  as  he,  in  the  exercise  of  a  sound  judgment, 
should  deem  best  for  the  interest  of  the  estate.  The  judgment  of  the  lower 
court  is  affirmed. 


HeRROLD  9.  COMMONWKALTH. 
{Onart  of  Appeals  of  Kisntueky.    December  17,  1887.) 

1,  HoMicii»B— SBooniro  with  Intent  to  Kill— Indictment— DsacBiPTiov  or  Offknbb. 

An  indictment  charging  defendant  with  wUHally  shooting  at  and  wounding  an- 
other, with  intent  to  kill,  will  not  support  a  conviction  under  Gen.  St.  Ky.  c.  29* 
art.  6,  }  2,  defining  the  otfense  of  **williuUy  and  malioiously  shooting  at  and 
wounding  anotlier  to  kill  him,  so  that  he  does  not  die  thereby." 

2.  Same — Malice — Instruction. 

On  the  trial  of  an  indictment  for  shooting  with  intent  to  kill,  an  instruction  fhat 
the  jury  were  authorised  to  find  defendant  guilty  of  a  felony,  upon  the  hypothesis 
that  he  willfully  shot  and  wounded  a  person  named,  and  not  that  they  must  be- 
lieve the  act  io  liave  been  don^  malicioualy,  as  well  as  willfully,  is  error,  and  not 
cured  bv  an  instruction  stating  the  circumstances  under  which  they  were  author- 
ized to  find  him  guilty  of  a  miadetneaiior. 

Appeal  from  criminal  eourt,  Kenton  county. 

Hallam  4s  Myers  and  /.  F.  <&  C.  H.  FUk,  for  appellant.  P.  W.  Hardin, 
for  appellee. 

Lewis,  J.  The  offense  with  which  appellant  is  charged  in  the  indictment 
is  willfully  shooting  at  and  wounding  another,  with  intent  to  kill.  The 
offense  described  in  the  statute,  and  for  which  it  was  probably  intended  to 
indict  him,  is  ''willfully  and  maliciously  shooting  at  and  wounding  another, 
with  an  intention  to  kill  him,  so  that  he  does  not  die  thereby."  Willfully 
shooting  another  may  be  done  in  sudden  heat  and  passion,  or  in  self-defense, 
and  is  therefore  not  the  equivalent  of  malicious  shooting,  in  the  meaning  of 
the  statutes.  And  as  the  statutory  offense  charged  is  not,  as  required  by 
the  Criminal  Code,  stated  in  the  indictment,  the  court  erred  in  overruling  the 
demurrer. 

The  first  instruction  was  erroneous,  and  prejudicial  to  the  rights  of  appel- 
lant, and  ought  not  to  have  been  given;  for  the  Jury  was  not,  as  told  to  them 
by  the  court,  authorized  to  find  him  guilty  of  a  felony,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary,  upon  the  hypothesis  that  he  willfully 
shot  and  wounded  the  person  named  therein.  To  convict  and  punish,  the 
jury  must  believe  the  act  was  maliciously,  as  well  as  willfully,  done.  The 
instruction  in  which  was  stated  the  circumstances  under  which  the  jury  were 
authorized  to  find  him  guilty  of  a  misdemeanor  did  not  aid  or  explain  instruc- 
tion No.  1,  nor  are  we  justified  in  assuming  the  jury  did  or  could  under- 
stand it  was  their  duty  to  believe  the  act  was  maliciously  done,  before  con- 
Ticting  of  felony. 

The  judgment  is  therefore  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
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OovxNOTON  Short-Bouts  Kt.  Transfkr  Co.  v.  Piel. 

{09wrt  QfippMti  of  KerUuckjt.    December  17,  1887.) 

1.  Appba l— Orosb- a pprai/^Applicatioh — Supkbskdbas. 

Under  the  proTisions  of  Code  Ky.,  a  cross-appeal  must  be  granted  by  the  ooart 
while  in  session,  and,  if  tk  9upettedea§  is  desired,  the  bond  most  be  tendered  and  ap- 
proved by  the  court,  and  not  by  the  clerk ;  and  where  the  court  has  not  directed  the 
tuptrtedeat^  nor  approved  the  bond,  it  Is  ineffectual. 

2.  EmirSKT  DoMAIR—PrOCBDDRB— B0NI>~Rl0HT  TO  FoeSJBBSTOF. 

Under  the  provisions  of  Qen.  St.  Ky.  p.  283,  in  the  condemnation  of  property  for 
public  use,  the  execution  of  a  bond  with  surety  is  such  compensation  as  authorized 
the  taking  poasession  of  the  property  by  those  authorised  to  construct  the  work. 

Appeal  from  circuit  court,  Kenton  county. 

The  Ck>vington  Short  Route  Railway  Transfer  Company,  plaintiff,  brought 
eondemnation  proceedings  against  Christian  Piel,  defendant,  and  appealed 
from  the  judgment.  Defendant  appealed  from  that  portion  of  the  Judgment 
which  authorized  plaintiff  to  take  possession  of  the  property  upon  filing  a 
bond  with  surety,  and  filed  a  bond  with  the  clerk  and  obtained  a  supersede. 

HaUam  c&  Myers^  for  appellants.     Wm.  &oebelt  for  appellee. 

Frtor,  C.  J.  On  a  motion  to  discharge  supersedeas.  We  find  no  express 
provision  of  the  Code  authorizing  the  execution  of  a  supersedeas  bond  by  the 
appellee  on  his  cross^ppeal;  but  as  he  is  entitled  to  an  original  appeal,  and 
may  by  a  cross-appeal,  when  the  case  is  in  this  court  by  the  appellant,  obtain 
all  the' relief  he  would  be  entitled  to  on  an  original  appeal,  we  see  no  reason 
why  he  may  not  supersede  the  judgment  on  his  cross-appeal.  A  cross-appeaU 
however,  must  be  obtained  from  the  court;  that  is,  the  cross-appeal  must  be 
granted  by  the  court  in  session,  and,  when  granted,  a  bond  may  be  offered* 
and,  if  approved,  a  supersedeas  awarded.  The  repeal  of  the  law  in  regard  to 
assignments  of  error  or  cross-error  obviates  the  necessity  of  assigning  any 
error  in  the  court  below,  and  the  former  practice  of  praying  the  cross-appeal 
141  open  court  prevails;  and,  if  a  supersedeas  is  desired,  a  bond  must  be  tend- 
ered and  approved  by  the  court,  and  not  by  the  clerk.  As  the  court  has  not 
directed  a  supersedeas  to  issue  in  this  case,  or  approved  the  bond,  the  same  is 
ineffectual. 

It  must  be  observed,  however,  that  this  court  has  in  several  cases  adjudged 
that  the  execution  of  the  bond  with  surety,  in  cases  of  condemnation  of  prop- 
erty for  public  use,  was  such  a  compensation  as  authorized  the  taking  of  the 
possession  by  those  authorized  to  construct  the  work.  Gen.  St.  p.  283;  Ja^ik- 
son  V.  Winn^  4  Litt.  322;  Duncan  v.  Louisville^  8  Bush,  98;  Tracy  v.  RaU- 
road  Co.,  SO  Ky.  259. 

The  motion  to  affirm  the  judgment  on  the  cross-appeal  as  a  delay  case  is 
overruled ;  it  must  be  heard  with  the  original  appeal.  The  supersedeas  is  dis- 
charged. If  counsel  desires,  any  question  he  may  propose  to  raise  as  to  his 
right  to  a  supersedeas  can  be  heard  when  a  bond  is  offered  for  that  purpose. 


Kbuneb  f>.  Nbuiibr. 
(Court  of  Appeals  of  Kentucky,    December  17,  1887.) 

GUABDIAH  AKD  WaRI>— SaLB  OF  WaBD'b  RkALTY— RbVIEW  ON  ApPSAL. 

An  order  decreeing  the  sale  of  premises  descended  to  a  minor  from  his  mother, 
for  the  purchase  money  of  which  the  father  and  statutory  guardian  had  advanced 
money  and  signed  notes,  and  upon  which  there  was  a  vendor's  ISen,  on  the  ground 
that  it  was  tiie  onlv  estate  of  the  minor,  and  going  to  waste,  will  not  be  disturbed 
where  it  appears  from  the  record  tiiat  the  necessary  steps  have  been  taken,  and 
where  the  proof  of  the  propriety  of  the  sale  seems  sufficient. 

Appeal  from  Louisville  chancery  court. 
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Appeal  from  an  order  decreeing  the  sale  of  a  lot  of  ground  belonging  to 
William  Neuner,  a  minor,  petitioned  for  by  Alfred  A.  Neuner,  his  father  and 
statntory  guardian. 

Miet^ah  FiUe^  for  appellant.    B.  /.  McDermotU  for  appellee. 

Bbnnbtt,  J.  The  appellee  is  the  father  and  statutory  guardian  of  the 
appellant.  The  appellee  filed  his  petition  in  the  Louisville  chancery  court 
against  the  appellant,  etc.,  in  ivhich  he  alleged  that  Jacob  £rn  wine  and  wife, 
in  consideration  of  $4,875, — $1,500  of  which  was  paid  down  by  him,  and  the 
balance  was  secured  by  three  promissory  notes,  signed  by  the  appeliee  and 
bis  wife,  for  $1,125  each, — conveyed  by  deed  a  certain  lot  of  ground  in  the 
eilT  of  IxMdaviile  to  the  i^ipellee^s  wife;  that  the  oonveyanoe  to  bis  wife  waa 
for  her  accommodation,  and  the  payment  of  $1,500  cash  was  in  the  nature  of 
a  loan  to  her,  and  the  signing  of  the  notes  by  the  appellee  was  as  surety  for 
hie  wife;  that  his  wife  was  dead,  and  the  appellant  was  her  only  heir;  that 
he  had  paid  off  with  his  own  means  one  of  said  notes;  that  said  lot  was  sub* 
]ect  to  the  vendor's  lien  for  the  payment  of  the  remaining  notes;  that  the  ap- 
pellant owned  no  estate  except  this*  lot;  that  the  same  was  not  profitable,  and 
was  going  to  waste.  He  asked  that  the  same  be  sold,  subject  to  the  vendor's 
lien  for  the  unpaid  purchase  money,  and  that  he  be  allowed  the  cash  value  of 
his  life-estate  therein,  and  the  balance  be  invested  in  some  safe  stocks  for  the 
benefit  of  the  appellant.  Upon  the  proof  of  the  appellee^s  allegations,  the 
chancellor  ordered  the  sale  of  said  property,  and  the  appellee  bought  it  at  tiie 
price  of  $2,000,  and  paid  the  money  into  court.  The  property  was  sold  sub* 
Jeet  to  the  vendor's  lien.  The  chancellor  confirmed  the  sale*  and  allowed  the 
appellee  the  cash  value  of  his  life-estate  therein,  and  the  balance  he  directed 
to  be  paid  to  the  appellee,  as  the  statutory  guardian  of  the  appellant,  to 
be  invested  In  some  manner  for  the  appellant. 

The  necessary  steps  to  entitle  the  appellee  to  a  decree  for  the  sale  of  the 
land  seems,  from  the  record  before  us,  to  have  tatien,  and  the  proof  as  to 
the  propriety  of  selling  the  land  for  the  benefit  of  the  infant  seems  to  be  suf- 
fleient.    The  Judgment  of  the  lower  court  is  affirmed. 


SiZBMOKB  O.  Ck>MMONWEALTH. 

(Cbtiri  of  AppmU  of  KerUucky.    Deoeiuber  17, 1887.) 

OuMniAi.  Law— AoooMPLicBB— Orimiral  Pabtioipation. 

Crim.  Code  Ky.  {  241,  provides  that  a  conviction  cannot  be  had  apon  the  evidence 
of  an  accomplice  anlees  corroborated  by  other  evidence.  Upon  the  trial  of  an  in- 
dictment against  defendants  and  others  as  principals,  also  aiders  and  conspirators. 
In  a  murder,  the  state  dismissed  as  to  two  of  the  parties,  and  their  testimony  liad 
much  to  do  with  the  conviction  of  defendant.  The  evidence  was  conclusive  that 
they  were  not  criminal  participants  in  the  murder.  Held  that,  in  order  toiviake 
the  witnesses  accomplices*  their  criminal  participation  in  the  crime  must  have 
been  shown,  and  theconrt  did  not  err  in  refusing  to  instruct  the  jury  as  to  the  pro- 
visions of  section  241,  Crim.  Code. 

Jippeal  from  circuit  court,  Floyd  county. 

W.  H.  Sizemore  was  tried  and  convicted  in  the  Floyd  circuit  court  of  the 
crime  of  murdering  Abner  Little,  and  was  sentenced  to  the  penitentiary  for 
life.    Defendant  appealed. 

Walter  S.  Harkina,  for  appellant.    P.  W»  Hardin^  for  appellee. 

Bkhnbit,  J.  The  appellant  was  tried  and  convicted  in  the  Floyd  circuit 
court  of  the  crime  of  murdering  Abner  Little,  and  his  punishment  was  fixed 
at  confinement  in  the  state  penitentiary  for  life.  From  the  judgment  of  the 
lower  court  overruling  his  motion  for  a  new  trial  he  has  appealed  to  this 
eourt. 
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The  appellant  was  Jointly  indicted  with  'William  and  Noah  JelifMon  and 
others.  The  oommon wealth's  attorney,  before  the  trial  of  the  appellant,  dis- 
missed the  indictment  against  William  and  Noah  Johnson.  The  oommon- 
wealth's  attorney,  daring  the  trial  of  the  appellant,  introduced  William  «nd 
Noah  Johnson  as  witnesses  against  him.  The  testimony  of  these  two  witnesses 
doubtless  had  much  to  do  with  convicting  the  appeUant.  The  appellant  con- 
tends that  these  two  witnesses  were  accomplices,  and  that  the  lower  court 
should  have  instructed  the  jury  under  section  241,  Grim.  Code»  which  pro- 
vides: "A  conviction  cannot  be  had  upon  the  testimony  of  an  aooomplice, 
unless  corroborated  by  other  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense;  and  the  corroboration  is  not  sufficient  if  it 
merely  show  that  the  offense  was  committed,  and  the  circumstances  thereof." 

It  is  not  the  mere  fact  that  a  person  is  eiiarged  with  a  crime,  in  connection 
with  another  pereon,  that  makes  him  an  accomplice.  In  order  to  make  him 
an  accomplice,  it  is  necessary  that  his  criminal  participation  in  the  crime 
charged  should  be  shown  by  the  evidence.  The  evidence  in  this  case  is  oon- 
clnsive  that  these  two  witnesses  were  not  criminal  participants  in  the  mur- 
der of  Abner  Little;  that  they  were  summoned  by  the  appellant  to  assist  in 
the  arrest  of  Abner  Little  and  others  who  were  charged  with  crime;  that 
they  were  told  by  the  appellant  that  he  had  the  authority  to  make  the  arrest; 
that  he  threatened  to  have  them  fined  and  impiisoned  if  they  refused  to  obey 
his  summons;  that  they  believed  he  did  have  the  authority  to  make  the  ar- 
rest, and  to  summon  them  to  assist  in  making  it.  and  to  have  them  fined  and 
imprisoned  in  case  they  refused  to  obey  the  summons;  that,  thus  believing, 
they  went  with  him  to  the  place  of  tlie  killing  for  the  purpose  of  assisting  in 
making  the  arrest,  but  did  not  participate  in  the  difficulty  that  resulted  in 
the  killing  of  Little. 

We  think,  therefore,  that  the  lower  court  did  not  err  in  refusing  to  instruct 
the  Jury  as  requested.  The  indictment  charged  the  appellant  and  others  as 
principals  in  the  killing  of  Little;  also  as  aiders  and  abettors;  also  as  conspi- 
rators. The  proof  shows  that  Little  was  ambushed  and  shot  down  by  some 
peraons;  that  the  attack  upon  Little  was  prearranged  by  these  persons  and 
appellant;  that,  while  he  was  not  with  the  crowd  tliat  did  the  killing,  he  was 
near  enough  to  aid  them  if  necessary;  that  he  had  no  authority  to  arrest 
Little.  The  lower  court  clearly,  fully,  and  properly  instructed  the  jury  upon 
the  law  of  principals,  alders  and  abettors,  and  conspirators,  and  properly  over- 
ruled the  instructions  asked  for  by  the  appellant. 

The  judgment  is  affirmed. 


Commonwealth  v.  King.   Same  e.  Harper.    Same  v.  MgMahon.    Same 
0.  MgClosket.    Sams  p.  Weedsn.    Same  e.  Neale. 

{Qmrt  of  Appeab  of  Kentvdeg,    December  17,  1887.) 

1.  Iktoxicatino  Liquobs—Local  Option— Repeal  by  Electio»— Splitpino  District. 

A  district  embracing  a  city,  and  inchiding  many  voters  outside  the  city  bound- 
ary, had  voted  in  favor  of  local  option  in  1882;  and  in  1884  the  dty,  without  legis- 
lative authority,  again  voted  on  the  question,  and  a  majority  agaiost  local  option, 
and  licenses  were  granted,  and  indictments  found  against  thelioensees  dismissed. 
Held^  error,  as  the  district  could  not  be  severed  except  at  the  will  of  the  legislature, 
and  the  vote  in  part  of  the  district  on  the  same  question  did  not  protect  the  licen- 
sees. 

2.  Same— VoTB  of  Citt  Taken  at  State  Election. 

The  Kentucky  local  option  law  provides  that,  upon  petition  of  20  legal  voten  in 
any  district,  town,  or  city,  the  oounty  judge  sliall  malce  an  order  directing  the  sher- 
iff, or  otlier  officer  whose  duty  it  may  be  to  hold  election,  to  open  a  poll  at  the  next 
regular  state,  town,  city,  or  county  election  for  the  purpose  of  taking  the  sense  of 
the  voters  whether  or  not  liouors  shall  be  sold.  An  election  under  these  provisions, 
to  take  the  sense  of  a  city,  neld  by  the  sheriff  or  coroner  at  a  state  elecuon,  ia  on* 
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aalboriMd  and  void;  the  act  intending  that  in  a  dty  or  town  the  Tote  was  to  be 
taken  at  a  city  or  town  election,  under  the  control  of  those  directly  interested  in 
mnnicipal  elections. 

Appeals  from  circuit  court,  Montgomery  county. 

Defendants,  Jamee  King,  James  Harper,  Wallace  McMahon,  Mike  Mo- 
Gloskey,  Mit  Weeden,  aikd  John  Neale,  in  the  city  of  Mount  Sterling,  in  a  dis- 
tziet  baying  adppted  local  option,  but  at  a  subsequent  election  a  majority  in 
the  city  voting  against  local  option,  were  granted  licenses  for  the  sale  of 
liquors,  and  indictments  against  them  dismissed.    The  Btate  appeals. 

JET.  L.  JSUme,  for  appellant.  /•  ff.  Haglerigg  and  Wood  c&  Day^  for  ap- 
pelleeB. 

Pbtob,  C.  J.  The  appellees  were  indicted  for  selling  spirituous  liquors  in 
violation  of  the  local  option  law.  A  district  known  as  "District  No.  5"  had 
been  created  by  legislative  enactment,  embracing  the  city  of  Mount  Sterling, 
and  much  of  the  terntory,  including  many  voters  outside  the  city  boundary. 
A  vote  was  taken  in  this  district  in  1882  for  and  against  the  sale  of  liquors, 
resulting  in  a  majority  favoring  local  option.  After  this,  in  the  year  1884,  a 
part  of  this  district,  viz.,  the  city  of  Mount  Sterling,  without  any  otlier  or 
further  legislative  power,  or  change  in  the  district,  again  voted  on  the  ques- 
tion, and,  a  majority  being  against  local  option,  the  county  judge,  regarding 
the  former  law  or  vote  no  longer  effectual,  granted  to  these  appellees  license 
to  retail  liquor.  They  were  indicted,  and  the  circuit  judge,  concurring  with 
the  county  judge,  dismissed  the  indictments,  and  the  state  has  appealed. 

In  the  local  option  law  it  is  provided  that,  on  the  petition  of  at  least  20  legal 
voters  in  any  district,  town,  or  city,  it  shall  be  the  duty  of  the  county  judge 
to  make  an  order,  at  his  next  regular  term  after  receiving  the  petition,  direct* 
ing  the  sheriff,  or  other  officer  whose  duty  it  may  be  to  hold  the  election,  to 
open  a  poll  in  said  district,  town,  or  city,  at  the  next  regular  state,  town,  city, 
or  county  election  held  therein,  for  the  purpose  of  taking  the  sense  of  the  legal 
voters  in  said  district,  town,  or  city  on  the  proposition  whether  or  not  spirit- 
uous, vinous,  or  malt  liquors  shall  be  sold  therein.  This  character  of  legisla- 
tion originates  from  the  police  power  of  the  state;  and  the  legislature,  in  look- 
ing to  the  exerdse  of  the  power  in  this  case,  saw  proper  to  create  a  district 
including  the  city  of  Mount  Sterling  in  which  the  vote  should  l^  taken,  and 
so  long  as  that  district  remains  it  cannot  be  severed,  except  at  the  will  of  the 
legislature,  so  as  to  take  another  vote  in  parts  of  the  district  on  the  same 
question.  A  town  or  city  may  become  a  part  of  a  district  where  this  vote 
is  to  be  taken,  when  the  legislature  in  its  wisdom  deems  it  necessary  for  the 
public  good  in  the  particular  locality;  and  the  courts  are  powerless  to  change 
it.  It  therefore  results  that  the  vote  last  taken  did  not  in  any  manner  protect 
the  parties  licensed  in  what  they  supposed  to  be  their  right  to  sell.  It  may 
present  a  case  for  executive  clemency,  but  not  for  judicial  interference. 

Again,  it  seems  to  this  court  that,  if  the  right  to  order  the  election  existed, 
the  order  to  conduct  and  hold  the  election  should  have  been  addressed  to  the 
dty  authorities,  in  order  that  the  election  might  be  had  by  the  city  officers  ap- 
pointed or  already  designated  for  that  purpose  under  the  provisions  of  the  city 
charter;  the  election  to  be  held  at  the  next  regular  city  election.  In  this  case 
the  election  was  held  by  the  sheriff  or  the  coroner  at  a  state  election,  and  the 
entire  mnnicipal  authority  ignored.  The  qualification  of  the  voters  inthe  city 
being  altogeth^  different  as  to  age,  citizenship,  and  residence,  it  is  evident 
that  such  an  election  should  be  held  under  the  supervision  of  the  city  author- 
ities. They  are  directly  interested  in  the  result;  and  the  interests  of  the  mu- 
nicipality certainly  requke  that,  in  questions  affecting  the  particular  city  or 
town  to  be  determined  by  the  popular  vote,  the  mode  of  conducting  the  elec- 
tion, when  ordered,  should  be  with  the  municipal  power,  and  not  with  the 
sheriff,  unless  otherwise  directed  by  the  act  under  which  the  vote  is  to  be  taken. 
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The  county  Judge  Is  required  to  direct  the  sheriff,  or  other  offloer  tohow  duty 
it  may  he  to  hold  the  election^  to  open  a  poll  in  said  district,  town,  or  city  at 
the  next  regular  state,  city,  or  county  election,  etc. ;  the  act  evidently  mean- 
ing that,  when  in  a  city  or  town,  the  vote  is  to  be  taken  at  a  regohur  city  or 
town  election,  and  not  to  mingle  the  one  election  with  the  other,  or  to  Test 
in  the  sheriff,  by  the  order  of  the  county  judge,  the  exercise  of  a  municipal 
power  that  has  already  been  lodged  in  those  who  have  the  control  of,  and  are 
directly  interested  in,  the  conduct  of  municipal  elections. 

For  these  reasons,  and  without  considering  the  other  questions  raised,  these 
judgments  must  be  reversed,  and  are  now  remanded  for  a  new  trial  in  oon- 
formity  with  this  opinion.  Neither  the  law  nor  the  facts,  nor  both  combined* 
authorized  the  judgments  rendered.  It  was  therefore  not  necessary  to  sepa- 
rate the  one  from  tJie  other  in  the  proceedings  below. 


Kempe  v.  Badeb. 

(Supreme  Court  of  Tenneuee,    December  11, 1887.) 

1.  LiMiTATioir  OF  AcTioNs—FoBBioir  Statute  as  Defbnsb. 

Code  TenD.  3  3480.  provides  that  where  the  statute  of  limitations  of  another  9tate 
has  created  a  bar  to  an  action  accruing  therein,  while  the  party  to  be  charj^ed  re- 
sided therein,  it  shall  be  as  effectual  in  Tminessee.  Defendant,  while  residiDg  in 
Missonri,  gave  a  promissory  note  to  a  citizen  of  Missouri,  but  removed  to  Teunessee 
before  the  cause  of  action  become  completely  barred,  and  was  sued  thereon.  HM, 
that  the  Missouri  statute  was  no  defense. 

2.  Same — DisABiLrriss  and  Exceptions—- Absence  from  State. 

Code  Tenii.  2  3458,  provides  tliat  if,  after  a  cause  of  action  accrues,  the  person 
against  whom  it  has  accrued  '*s1iall  be  absent  from  or  reside  out  of  the  state,"  that 
time  shall  not  be  taken  as  a  part  of  the  time  limited  for  beginning  the  action.  De- 
fendant, while  a  non-resident,  gave  a  note  to  a  non-resident^  and  moved  into  the 
state  in  1877.  He  was  absent,  in  1878  and  1879,  15  months.  He'd,  that  the  time  de- 
fendant was  absent  from  the  state  must  be  deducted  from  the  time  the  statute  of 
limitations  began  to  run  in  his  favor.* 

Appeal  from  circuit  court,  Davidson  county;  F.  T.  Beid»  Judge. 

Conrad  Kempe,  plaintiff,  sued  Herman  Bader,  defendant,  on  two  notes 
given  while  both  were  residents  of  Missouri.  Judgment  was  rendered  for 
defendant.    Plaintiff  appealed. 

Pilcher  d  Weaver,  for  plaintifiF.    John  Ruhm,  for  defendant. 

LuBTON,  J.  This  is  an  action  at  law  for  the  collection  of  two  notes,  made 
in  the  state  of  Missouri,  both  payor  and  payee  being  residents  of  that  state  at 
inception  of  contract,  and  for  several  years  thereafter.  The  payor,  Bader,  is 
now  a  resident  of  this  state,  while  the  payee,  Kempe,  is  still  a  resident  of 
Missouri.  The  firat  note  is  dated  February  21,  1872,  and  is  payable  one  day 
after  dat;e;  the  second  is  dated  June  23.  1875,  and  is  payable  six  months  after 
date.  The  defendant  pleads,  in  bar  of  the  action,  the  statute  of  Missouri  of 
ten  years  and  the  statute  of  Tennessee  of  six  years. 

1.  Does  the  statute  of  Missouri  bar  an  action  in  this  state?  The  well-settled 
rule  of  law  is  that  debts  not  limited  in  respect  to  plea  of  payment  have  no 
locus,  but  accompany  the  creditor  everywhere,  and  authorize  a  demand  upon 
the  debtor  wherever  he  may  be  found.  It  is  equally  familiar  law  that  limita- 
tion and  prescription  are  applied  only  according  to  the  law  of  the  forum ;  and 
the  limitation  imposed  by  law  of  the  plea  of  contract  will  not  interpose  a  bar 
to  a  suit  within  another  jurisdiction,  unless,  by  legislative  enactment,  the  courts 

>  Respecting  the  suspension  of  the  running  of  the  statute  of  limitations  by  absence 
from  the  state,  see  Wood  v.  Bissell,  (Ind.)  9  N.  E.  Rep.  425.  and  note;  Stewart  v.  8(»aul- 
ding,  (Cal.)  13  Pac.  Rep.  661 ;  Watkins  v.  Reed,  30  Fed.  Rep.  908;  Brady  v.  Potts,  (N. 
J.)  11  Atl.  Rep.  345.  See,  also,  Engel  v.  Fiaher.  (N.  Y.)  7  N.  E.  Rep.  300;  Miller  v.  Les- 
ser, (Iowa.)  32  N.  W.  Rep.  260. 
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4ire  required  to  give  effect  to  the  foreign  bar.  Tfais  state  is  one  of  a  few  which 
have  provided  for  a  defense  arising  under  the  limitation  laws  of  other  states. 
By  section  8480,  New  Code,  it  is  provided:  "Where  the  statute  of  limitations 
ot  another  state  or  government  has  created  a  bar  to  an  action  upon  a  cause 
accruing  therein,  while  the  party  to  be  charged  was  a  resident  in  such  state, 
or  under  such  government,  the  bar  is  equally  effectual  in  tiiis  state/'  Does 
the  defendant  bring  himself  within  the  protection  of  this  section?  The  proof 
shows  that  he  left  the  state  of  Missouri  in  1877,  and  came  to  ti)is  state,  and 
that  he  has  not  resided  in  that  state  since  that  date.  When  he  left  the  state  of 
Missouri  the  statute  of  that  state  had  not,  in  the  language  of  our  Code,  ''created 
a  bar"  upon  a  "cause  accruing  therein"  "  whiie  tlte  party  to  be  charged  was  a 
resident  of  such  state."  This  is  the  plain  meaning  of  our  statute,  and  iienoe 
the  limitation  applicable  under  the  law  of  Missouri  is  not  avajlable  to  him  here; 
the  "bar"  which  he  relies  upon  not  having  been  created  white  he  was  a  resi- 
dent of  that  state. 

The  next  question  is  as  to  whether  the  Tennessee  statute  of  six  years  has 
barred  this  suit.  The  notes  have  been  due  more  than  six  years  and  prima 
facie  this  defense  is  good.  But  to  this  the  plaintiff  replies  section  3458,  New 
Code,  which  saves  the  bar  of  the  statute  in  certain  cases.  This  section  is 
from  the  act  of  1865,  and  is  as  follows:  "If,  at  any  time,  any  cause  of  action 
shall  accrue  against  any  person  who  shall  be  out  of  this  state,  the  action  may 
be  commenced,  within  the  time  limited  therefor,  after  such  person  shall  have 
oome  into  the  state;  and  after  any  cause  of  action  shall  have  accrued,  if  the 
person  against  whom  it  has  accrued  shall  be  absent  from  or  reside  out  of  the 
state,  the  time  of  his  absence  or  residence  out  of  the  state  shall  not  be  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  the  action.  The  de- 
fendant, after  his  removal  to  this  state,  is  shown  to  have  been  absent  from 
the  state  from  July,  1878,  to  November,  1879.  This  absence,  though  in- 
tended to  be  but  a  temporary  absence,  and  with  intent  to  return,  is  neverthe- 
less an  absence  from  the  state,  within  the  meaning  of  the  latter  clause  of  this 
eection. 

But  it  is  very  earnestly  insisted  that  neither  clause  of  this  section  is  ap- 
plicable, inasmuch  as  both  parties  were  non-residents  at  time  the  right  of  ac- 
tion accrued,  and  that  the  plaintiff  still  is  a  non-resident.  Conflicting  con- 
structions have  been  put  upon  this  act,  and  we  are  called  upon  to  determine 
which  is  the  true  one.  Defendant  relies  upon  the  case  of  Barbour  v.  Brwin^ 
14  Lea,  721,  as  sustaining  his  contention,  while  the  plaintiff  relies  upon  the 
earlier  cases  of  Ridge  v.  Cowley,  6  Lea,  166,  and  Carlin  v.  Wallaoef  13  Lea, 
67L 

The  latest  opinion,  that  of  Barbour  v.  Brwin,  in  no  way  refers  to  either 
of  the  earlier  cases,  and  we  cannot  think  it  was  intended  to  overrule  them. 
Deaderick,  C.  J.,  in  delivering  the  opinion  in  the  case  last  referred  to, 
said,  concerning  the  construction  of  the  section  under  consideration:  "We 
think  that  section  was  intended  to  apply  to  citizens  of  the  state  who  have  left 
Che  state  temporarily,  and  not  to  persons  who  had  never  been  citizens  or  res- 
idents therein.  Otherwise,  section  8480,  which  declares  an  action  barred  in 
annother  state  shall  be  barred  here,  would  be  nugatory,  and,  upon  the  con- 
struction contended  for,  a  creditor  might  live  beside  his  debtor  for  twenty 
years,  with  an  account  or  note  upon  him,  and,  if  the  latter  visited  this  state, 
he  might  be  sued,  and  recovery  had,  although  in  their  own  state  the  claim 
miglit  be  more  than  thrice  barred."  This  apprehended  conflict  by  which  sec- 
tion 3480  is  to  be  destroyed,  does  not,  in  our  judgment,  exist.  The  case  he 
puts  could  not  occur  unless  the  defendant  failed  to  rely  upon  the  bar  created 
in  the  state  of  his  residence  as  a  defense.  If  he  should  plead  such  bar,  it 
would  be  no  answer  to  rely  upon  the  section  now  under  consideration.  There 
is  no  necessary  conflict  whatever.  If  such  a  bar  iiad  accrued  in  the  state 
where  the  right  of  action  accrued,  and  while  the  defendant  was  a  resident  of 
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such  state,  it  would  be  complete  defense;  but,  if  no  such  bar  had  been  created 
whiJe  such  resident,  then  he  can  alone  rely  upon  the  local  prescription,  and  the 
effectiveness  of  that  will  depend  upon  the  length  of  his  residence  in  this  state* 
While  the  case  of  Barbour  t*  Erwin  differed  in  its  facts  from  the  two  earlier 
cases,  in  that  the  plaintiff*  as  well  as  the  defendant,  was  a  non-resident  at 
time  right  of  action  accrued,  while  in  the  other  cases  the  plaintiff  was  a  resi- 
dent, yet  in  none  of  the  canes  is  any  weight  attached  to  the  fact  of  the  resi- 
dence of  the  plaintiff. 

In  the  earlier  cases,  as  well  as  in  the  last  case,  the  principal  thing  consid* 
ered  was  as  to  the  residence  of  the  defendant.  In  the  case  of  Carlin  v.  Wal- 
lace, Judge  TuRNBT,  speaking  for  a  unanimous  court,  said,  as  to  the  mean- 
ing of  this  section:  "The  terms  are  broad  and  comprehensive,  and  embrace 
those  persons  who  are  temporarily  absent,  as  well  as  those  who  are  non-resi- 
dents, and  makes'  no  difference  between  those  who  are  non-residents  of  the 
state  by  removal  therefrom  and  those  who  have  always  been  so."  Judge 
GooPEB,  in  delivering  the  opinion  of  the  court  in  the  earliest  case  construing 
this  statute,  said:  "The  language  of  the  section,  taken  literally ,.  would  apply 
to  any  person  against  whom  a  right  of  action  might  accrue  without  reference 
to  his  residence  or  citizenship  when  the  contract  was  entered  into."  6  Lea, 
166. 

Is  there  any  reason  which  would  limit  the  scope  of  this  act  to  contracta 
with  residents  of  this  state  which  would  not  equally  apply  to  limit  its  scope 
and  effect  to  defendants  temporarily  removed?  We  think  not.  There  is  as 
little  reference  in  the  act  to  the  residence  of  the  plaintiff  as  there  is  to  the 
residence  of  the  defendant.  The  act  upon  its  face  applies  to  "any  cause  of 
action,"  without  regard  to  where  it  arose,  or  to  where  the  residence  of  either 
plaintiff  or  defendant  was  at  time  contract  was  made,  or  right  of  action  ac- 
crued. To  construe  the  act  as  limited  to  contracts  with  residents  of  this  state 
would  be  a  strained  and  narrow  construction..  It  would  require  us  to  add  to 
the  broad  scope  of  the  act  applying  to  "any  cause  of  action"  the  limiting 
words,  "in  fa  .or  of  one  resident  in  this  state  at  time  action  accrued,"  or  "at 
time  action  brought. "  Which  would  be  the  more  reasonable  limitation  it  is 
hard  to  say.  If  the  action  was  not  barred  by  the  law  of  the  place  of  the  con- 
tract or  residence  of  defendant,  we  see  no  reason  in  justice  or  policy  why 
we  shall  so  construe  this  act  as  to  limit  this  saving  of  the  statute  to  our  own 
citizens;  the  legislature  having  declared  no  such  purpose. 

This  construction,  while  in  accord  with  what  we  regard  as  the  plain  and 
obvious  meaning  of  the  section,  is  likewise  in  accord  with  the  construe* 
tion  of  similar  acts  by  the  courts  of  other  states.  In  a  well-considered  case 
arising  in  New  York  under  a  statute  which  saved  the  operation  of  the  statute 
"if  the  party  shall  be  out  of  the  state"  at  the  time  the  cause  of  action  arose» 
and  "until  qfter  the  return^*  of  the  defendant,  Chief  Justice  Kent  held  that 
it  applied  to  all  persons,  resident  or  non-resident,  plaintiffs  or  defendants. 
He  said,  concerning  the  residence  of  the  defendant:  "Whether  the  defendant 
be  a  resident  of  this  state,  and  only  absent  for  a  time,  or  whether  he  resides 
altogether  out  of  the  state,  is  immaterial.  He  is  equally  within  the  proviso; 
if  the  cause  of  action  arose  out  of  the  state,  it  is  sutficient  to  save  the  statute 
from  running  in  favor  of  the  party  to  be  charged  until  he  came  within  our 
jurisdiction.  This  has  been  the  uniform  construction  of  the  English  statutes, 
which  also  speak  of  the  return  from  beyond  seas  of  the  party  so  absent.  The 
word  *  return  *  has  never  been  construed' to  confine  the  proviso  to  Englishmen 
who  went  abroad  occasionally.  The  exception  has  been  considered  as  gen- 
eral, and  extending  equally  to  foreigners  who  reside  always  abroad. "  Rug- 
plea  V.  Keelerf  3  Johns.  263.  The  p&intiff  in  this  case  was  a  non-resident  at 
che  time  the  contract  was  made,  and  the  cause  of  action  accrued;  both  parties 
then  residing  in  Connecticut.  This  case  is  much  stronger  than  the  one  at 
bar,  in  that  our  statute  does  not  speak  of  the  defendant's  return  into  the  state. 
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In  the  case  of  Kirtt^  r.  Ot^tof^frdi  untor  a  staluto  identical  wilh  oun, 
and  a  state  of  facts  identical  with  those  under  consideration,  it  was  contended 
that  tlie  statute  wm  alone  applicable  to  resMenjbs;  this  plaintiff  being  a  non« 
resident.  The  court  said  tli^  *' to  hold  that  the  act  applied  only  to  causes  of 
action  aecruing  in  this  Btate»  or  in  behalf  of  one  of  our  citizens,  would  be  ex- 
ceedingly forced,  and  entirely  unsuppoited,  as  we  think,  by  reason  or  author- 
ity. The  language  of  the  statut0  is  generalf  and  applies  to  all  personal  causes 
of  action  to  which  It  bar  is  provided  in  the  preceding  sections.  If  the  legis- 
lature had  intended  that  section  20  should  only  apply  to  causes  of  action  aris- 
ing in  this  state,  or  in  favor  of  our  citizens,  it  is  not  at  all  Uiiely  that  lan- 
guage of  so  general  import  would  have  been  used."  12  Neb.  471, 11  N.  W.. 
Rep.  729*  This  broad  construction  has  been  given  to  statutes  of  other  states 
similar  in  character  in  cases  too  numerous  to  cite.  The  curious  may  see 
them  cited  in  Wood,  Lim.  §  245,  and  notes. 

We  have  been  cited  to  no  authority,  and  have  been  unable  to  discover  any, 
which  would  justify  the  narrow  construction  contended  for.  The  case  of 
Barbour  ▼.  Brtoin  being  in  conflict  with  two  well-considered  cases,  and  be- 
ing otherwise  unsatisfactory,  is  overruled  in  so  far  as  it  is  in  conflict  with  the 
opinion  here  expressed. 

The  time  during  which  defendant  was  absent  from  the  state  after  the  stat- 
ute of  this  state  had  begun  running  in  his  favor  being  deducted,  the  statute 
has  not  completed  the  bar,  and  the  plea  of  the  Tennessee  statute  js  therefore 
unsustained.  The  judgments  in  the  t\vo  eases  heard  together  will  be  reversed* 
and  plaintiff  will  recover  judgments  .h^re;  the  causes  having  been  heard  by 
the  circuit  judge  without  a  jujEy. 


8T7LZBACHEB  and  others  d.  Bank  of  C^arlbbion. 

(Supreme  Cburt  qf  Tennessee.    December  15,  1887.) 

KiooTiABLX  lysTBUMKWTs— Presentment  fob  Payment— Duty  op  Notary. 

In  an  action  against  the  drawers  of  a  bill  of  ezchaiifire,  the  certificate  of  protest 
for  non-payment  recited  that  the  notary  **  exhibited  th«  original  draft  ^  *  ^  at 
the  place  of  business  of  the  acceptors,  and  demanded  payment  of  the  same,  bat  found 
it  closed,  and  no  one  there  to  respond  to  the  demand,  which  was  thereby  relased, 
whereupon  I  made  out  notice,'*  etc.  The  drawers  gave  evidence  tending  to  show 
that  the  acceptors  had  *' suspended,"  and  **bad  maoe  a  second  mortgage ''^  to  secure 
an  iudorser  of  a  note,  under  which  property  bad  been  sold  and  proceeds  applied  to 
the  payment  of  the  note.  SMt  that  the  evidence  was  not  suffideht  to  show  such 
an  abandonment  by  the  acceptors  of  their  place  of  business  as  to  render  necessary 
further  search  on  the  part  of  the  notary,  and  that  the  demand  was  sutHcient. 

Appeal  from  circuit  court,  Davidson  county;  Frank  T.  Beid,  Judge. 
Colyar,  Marks  dt  Childress,  for  complainant.    N.  2>.  Malone,  for  defend- 
ants. 

FoLKES,  J.  This  is  a  suit  brought  in  the  circuit  court  of  Davidson  county 
by  the  bank,  as  the  holders  for  value,  in  due  course  of  trade,  of  a  draft  or  bill 
of  exchange  drawn  by  the  plaintiffs  in  error  at  Nashville  on  December  2, 1882, 
tot  $892.95,  payable  80  days  after  date,  to  the  order  of  the  drawers,  addressed 
to  Keller  &  Rushing,  Charleston,  S.  C,  indorsed  by  Sulzbacher  Bros.,  and  ac- 
cepted by  Keller  &  Rushing.  The  draft  was  drawn  to  cover  the  amount  of  a 
biU  of  goods  sold  by  the  drawers  to  the  acceptors,  and  was  by  the  bank  dis- 
counted for  the  benefit  of  the  drawers.  The  paper,  not  being  paid  at  maturity, 
was  protested.  The  question  which  we  are  to  consider  is  as  to  the  sufficiency 
of  the  notarial  certificate,  with  reference  to  the  demand  for  payment.  The 
following  is  a  copy  of  so  much  of  the  certificate  as  is  necessary  to  be  noticed. 
*••  •  *  I,  Haywood  Thayer,  notary  public,  *  •  *  exhibited  the  orig- 
inal draft  *  *  *  at  the  place  of  business  of  Keller  &  Rushing,  the  ac- 
ceptors, and  demanded  payment  of  the  same»  but  found  it  closed,  and  nuone 
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tb«reta  respond  tademattd,  which  was  thereby  refused,  whereopoft  i  made 
oai  notice, "  etc. 

The  ooDtention  on  behalf  of  the  plaintiff  In  error  1b  that  It  was  neoeeeary 
for  the  notary,  upon  finding  the  place  of  business  of  the  acceptors  closed,  to 
have  gone  to  their  residence,  or  to  have  made  further  inquiiy,  and  effort  to 
find  tliem.  Failure  to  do  this,  it  it  insisted,  discharged  the  drawers.  Oan 
this  contention  be  sustained?  We  thinlL  not.  Being  a  foreign  bill  of  ex- 
change, the  protest  must  show  upon  its  face  all  the  facts  necessary  by  the  law- 
merchant  to  diarge  the  drawer  and  indorsers;  and  while  the  protest  is  not 
conclusive,  but  only  evidence  of  such  facts  as  are  proper  to  be  stated  in  it,  it 
may  always  be  rebutted  by  other  evidence  showing  how  the  demand  was  made, 
or  that  proper  diligence  was  not  used  to  malie  it.  With  the  protest  before  ub, 
and  the  presumption  that  the  notary,  as  &  public  officer,  has  done  his  duty,  on 
the  one  hand,  and  from  the  proof  offered  in  rebuttal  on  the  other,  the  inquiry 
always  is,  has  due  diligence  been  used  by  the  notary,  under  all  the  circum- 
stances, to  find  the  party,  and  make  the  demand? 

Let  us  apply  this  test  to  the  facts  of  this  case.  The  language  of  the  cer- 
tificate we  iiave  already  seen.  The  only  proof  in  the  record  which  it  is  con- 
tended tends  to  rebut  the  presumption  in  favor  of  ttie  sutttciency  of  the  no- 
tarial act  is  that  the  acceptors  bad  ** suspended,"  and  ''had  made  a  second 
mortgage,"  shortly  before  the  maturity  of  the  bill;  from  which  it  is  argued 
that  their  place  of  business  had  been  abandoned,  and  that,  if  the  officer  was 
net  required  ordinarily  to  go  to  the  residence  when  the  place  of  bnsiness  is 
temporarily  closed,  or  the  parties  absent,  he  would  have  to  do  so  when  the 
parties  had  ceased  to  have  any  place  of  business. 

In  the  first  place,  it  is  proper  to  reply  that  the  proof  does  not  show  that  the 
acceptors  had  ceased  to  have  and  use  a  place  of  business.  There  is  nothing 
to  show  the  character,  nature,  or  extent  of  their  suspension.  The  only  wit- 
ness who  speaks  on  the  subject  is  a  bank  ofllcer,  who  says  they  had  "sus- 
pended;" that  the  bank  had  appropriated  a  small  balance  to  their  credit  on 
deposit  to  the  payment  in  part  of  a  debt  due  by  them  to  the  bank;  and  that 
they  had  made  a  second  mortgage  to  secure  an  indorser  on  a  note  held  by  the 
bank,  under  which  property  embraced  therein  was  sold,  and  proceeds  applied 
to  the  payment  of  the  note.  All  of  this  may  be  perfectly  consistent  with  the 
retention  by  them  of  their  old  place  of  business,  either  for  the  continuation  of 
business,  or  in  winding  up  their  old  business.  Indeed,  the  term  "suspended,  ** 
in  the  connection  in  which  it  is  used,  would  ordinarily  mean  a  suspension  of 
payment, — an  embarrassed  financial  condition, — but  not  necessarily  a  cessa- 
tion of  business,  and  a  removal  from  the  old  stand. 

Had  tlie  facta  been  as  now  assumed  in  the  argument  on  behalf  of  the  draw- 
ers, it  would  have  t)een  a  very.easy  matter  for  them  to  have  made  the  proof 
as  to  accessibility,  and  the  admissibility  of  such  is  unquestioned.  We  are  of 
opinion  that  if  a  party  has  closed,  in  the  sense  of  an  abandonment  of,  his  place 
of  busmess,  at  the  maturity  of  the  paper,  but  has  a  residence  or  other  place  of 
business  in  the  city  which  could  be  ascertained  by  reasonable  inquiry,  a  present- 
ment at  the  former  place  of  business  would  not  be  sufficient.  But,  unless  it 
is  shown  that  he  has  abandoned  or  permanently  closed  it,  it  is  his  duty  to  keep 
some  one  there  to  answer  business  demands  during  business  hours;  and  the 
statement  of  the  notary's  certificate  that  he  called  at  the  place  of  business  of 
the  acceptor  to  make  demand  is  sufficient,  and  the  presumption  is  that  the  de- 
mand was  made  in  businees  hours.  Baumgardner  v.  Jieeoes,  35  Pa.  St.  250; 
Wiseman  v.  Chiappella,  2S  How.  368.  In  this  latter  case  there  is  a  very  full 
and  instructive  discussion  of  the  question  by  the  court,  in  the  course  of  which 
it  is  said.  "Merchants  usually  register  their  acceptances  in  a  bill-book,  and 
it  cannot  be  presumed  that  they  are  unmindful  of  the  days  when  they  are  ma- 
tured. Should  th^r  counting-rooms  be  closed  on  such  days,  the  law  will  pre- 
sume that  it  has  been  done  intentionalfy  to  avoid  payment,  and  on  that  accoun 
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that  farther  inqoiriee  need  not  be  made  f oi?  thein  before  protest  can  be  had 
for  non-payment. '^  Continuing,  they  say:  "Cases  can  be  found,  and  many 
of  them,  in  which  farther  inquiry  has  been  deemed  proper,  and  a  failure  to 
make  which  has  been  deemed  want  of  due  diligence;  but  the  rulings  in  such 
cases  will  be  found  to  have  been  made  on  account  of  some  peculiar  facts  in  them 
which  do  not  exist  in  this  case/'  To  this  view  the  learned  author  of  Daniel, 
Keg.  Inst.  §  1118,  lends  the  weight  of  his  opinion;  adding,  however,  that  *'tt 
would  be  safer,  perhaps,  to  make  some  further  effort  to  find  the  payor  when 
the  doors  are  found  closed,  as  the  authorities  are  not  uniform  on  this  question.  ^ 

We  are  content  to  take  the  view  which  holds  further  effort  unnecessary,  as 
soand  in  principle,  and  amply  sustained  by  authority;  and  hold  the  present- 
ment at  the  acceptor's  place  of  business  sufficient,  where  the  notary  finds  such 
place  closed;  there  being  no  explanation  furnished  as  to  why  it  was  closed. 
It  is  the  duty  of  the  acceptor,  who  is  the  principal  debtor,  to  provide  for  the 
payment  of  the  bill;  and  if  he  is  not  in  himself,  and  there  is  no  one  present 
to  answer  for  him,  when  the  holder,  through  the  notary,  calls  at  his  usual 
place  of  business,  the  bill  may  well  be  treated  as  dishonored,  and  protested 
for  non-payment.  To  so  adjudge  in  a  case  of  presentment  for  payment,  is 
not  to  hold  that  the  same  would  suffice  where  the  presentment  is  for  accept- 
ance. The  party  is  not  under  the  same  obligation  to  be  at  his  usual  place  of 
bu8ine9s,'or  to  have  some  one  there  to  represent  him,  in  the  matter  of  aocepti  ng 
drafts  generally,  that  he  is  to  provide  for  payment  of  bills  already  accepted 
with  the  date  of  their  maturity  fixed.  Due  diligence  might  well  require  of 
the  notary  further  efforts  to  find  the  party  whose  acceptance  is  desired. 

But  it  is  urged  by  counsel  for  the  plaintiffs  in  error  that  the  case  of  Bank 
V.  Fowlkes,  2  Sneed,  555,  is  authority  for  his  contention  here.  Without  quot- 
ing the  general  observations  of  the  learned  Judge,  which»  it  is  said,  warrants 
the  argument  made,  it  is  sufficient  to  call  attention  to  the  fact  that,  on  page 
559  of  the  opinion.  Judge  Carxtthsrs  says:  "If  the  place  of  business  be 
dosed  or  discontinued,  what  diligence  mast  be  used,  if  any,  to  find  the  ac- 
ceptor or  his  dwelling,  or  to  ascertain  that  he  has  none,  or  is  not  himself  in 
the  city,  is  not  a  question  in  the  case,  and  need  not  be  considered." 

The  judgment  of  the  circuit  court,  holding  the  drawers  liable,  will  be  af- 
firmed, and  the  report  of  the  commission  of  referees  in  all  thing  confirmed. 


SOfflMPF  «.  TSNNJBSSEB  MAKUF'G  CO. 
{Supreme  Oowi  of  TImnaMM.    December  17,  1887.; 

MaSTBB  AHD  8KBVAlfT  —  CONTRACT  OF  HiBTNQ  —  LsAVIire   SBBVICB  WITHOUT  NOWOB— 

9ripnLATioii  TO  Fobpbit  Waobs  Dub. 

A  clauoe  in  a  contract  of  employment  by  which  the  servant  agrees  to  give  two 
weeks'  notice  of  his  intention  to  quit,  and  that,  if  he  fails  so  to  do,  **  whatever  may 
be  due  at  the  time  of  leaving  is  an  indebtedness  to  the  company,  to  be  considered 
as  liquidated  damages  for  such  failure,"  is  void. 

Appeal  from  circuit  court,  Davidson  county;  M.  K.  MoCalester,  Judge. 
Baxter  Smithy  for  appellee.    Frank  T.  Heed,  for  appellant. 

Turkey,  C.  J.  Plaintiff  Charles  C.  Schimpf,  sues  the  defendant  for  $28, 
claimed  to  be  due  for  the  services  of  his  minor  son,  rendered  under  a  contract 
made  by  the  father.  There  is  no  dispute  of  the  amount.  The  defense  is  put 
upon  a  clause  in  the  contract,  as  follows:  "Every  individual  desiring  or  in- 
tending to  leave  the  employ  of  the  company  will  be  required  to  give  two 
weeks'  notice,  and  his  other  engagement  with  the  company  will  not  be  con- 
sidered fulfilled  until  he  or  she  has  worked  out  such  notice;  and,  should  any 
person  leave  the  employ  of  the  company  without  giving  and  working  the 
two  weeks'  notice  required,  it  is  agreed  by  both  employe  and  employer  that 
whatever  may  be  due  at  the  time  of  leaving  is  an  indebtedness  to  the  com- 
pany, to  be  considered  as  liquidated  damages  forauehfftilure  to  carry  out 
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the  eontiMct  m  made/'  The  son  quit  without  giving  the  noticet  wherefore  it 
is  urged  the  company  owes  the  father  nothlngt  by  the  terms  of  the  contract. 

One  view  of  the  merits  of  the  defense  is  expressed  by  Scott,  J.,  in  Basy^ 
V.  Ambrose,  28  Mo.39.'  We  quote  from  1  Suth.  Dam. 479:  "They  mistake  the 
object  and  temper  of  our  system  of  jurisprudence  who,  while  maintaining  that 
men  in  making  all  contracts  have  a  right  to  stipulate  for  liquidated  damages 
regardless  of  the  disproportion  to  the  sum  resulting  from  a  breach  of  the  con- 
tract, insist  that  it  would  be  hard  if  men  were  not  permitted  to  make  their 
own  bargains.  "So  system  of  laws  would  command  our  respect,  or  secure 
willing  obedience,  which  did  not,  to  some  extent,  provide  against  the  mischief 
resulting  fronx  improvidence,  carelessness^  inexperience,  and  under  expecta- 
tions on  one  side,  and  skill,  avarice,  and  a  gross  violation  of  the  principles  of 
honesty  on  the  other.  The  folly  of  one  making  a  wild  and  reckless  stipulation 
will  not  justify  oppression  in  the  other*  A  just  man,  when  he  sees  one  in  a 
situation  in  which  he  is  prepared  to  make  a  contract  which  must  grind  and 
oppress  him,  will  not  take  advantage  of  his  state  of  mind,  and  enrich  himself 
by  his  folly  and  want  of  experience.  It  has  been  remarked  that  in  reason, 
in  conscience,  in  natural  equity^  there  is  no  ground  to  say,  because  a  man  has 
stipulated  for  a  penalty  in  case  of  his  omission  to  do  a  particular  act,  the  real 
object  of  the  parties  being  the  perfonnance  of  the  act,  that  if  he  omits  to  do 
the  act  he  shall  suffer  an  enormous  loss,  wholly  disproportionate  to  the  in- 
jury to  the  other  party." 

As  we  have  seeui  the  services  w^e  rendered  by  a  minor,  we  may  justly  in- 
fer the  father  was  in  a  situation  to  make  a  contract  which  might  grind  and 
oppress  him.  We  may  also  conclude  that  he  has  engaged  to  suffer  a  loss  dis- 
proporbioniU^  to  the  injury  to  the  other  party,  ^ay,  more,  we  may  say  he 
has  agreed  to  suffer  a  loss  where  no  injury  has  resulted  to  the  other  party,  as 
here  is  churned.  The  refusal  to  pay,  is  purely  because  it  is  so  provided  in  the 
bond.  Tliere  is  nothing  to  show  how  long  the  child  had  labored  to  create  the 
debt  sued  for.  If  the  contract  Is*  enforceable  at  all,  it  is  so  for  a  failure  of  an 
hour,  as  well  as  the  two  entire  weeks.  If  the  company  had  been  indulged  for 
twelve  months  in  making  payments,  all  could  be  taken  for  the  two  weeks,  or 
any  fractional  part  thereof,  on  failure  to  give  notice  and  continue  to  work. 

On  this  subject,  Mr.  is^utherland,  (volume  I«  p.  51Q,)  says:  "The  damages 
which  may  result  from  a  mechanic  quitting  work  contrary  to  his  contract 
are  uncertain,  but  any  stipulation  purporting  to  fix  the  amount  he  shall  for- 
feit or  pay  in  such  an  event  will  not  be  treated  as  stipulated,  where  the  con- 
tract of  him  required  that,  if  the  employe  quit  without  giving  thirty  days' 
notice,  he  should  forfeit  all  wages  due  him  at  the  time  of  leaving." 

Campbell,  J.,  said:  "We  have  no  difficulty  in  holding  that  the  injury 
caused  by  the  sudden  breaking  off  of  a  contract  of  service  by  either  party  in- 
volves such  difficulties  concerning  the  actual  loss  as  to  render  a  reasonable 
agreement  for  stipulated  damages  appropriate.  If  a  fixed  sum,  or  a  maxi- 
mum within  which  wages  unpaid  and  accruing  since  the  last  pay-day  might 
be  forfeited  should  be  agreed  upon,  and  should  not  be  an  unreasonable  or  op- 
pressive exaction,  there  would  seem  to  be  no  legal  objection  to  the  stipula- 
tion, if  both  parties  are  equally  and  justly  protected.  But  the  facts  set  forth 
in  this  record  do  not,  we  think,  bring  the  case  within  any  such  rule.  The 
forfeiture  under  the  contract  covers  all  wages  due  at  the  time  of  leaving.  This 
is  open  to  the  objection  that  the  employer  may  have  been  in  arrears,  and  thus 
enabled  to  profit  by  his  own  wrong.  No  such  forfeiture  could  be  enforced 
against  wages,  as  such,  which  the  workman  was  to  have  paid  to  him  before 
he  committed  any  breach  of  his  duty."  The  latter  case  is  as  the  one  before 
us,  and  contains  our  opinion  of  the  case  governing  it.  The  rulings  are  sim- 
ple utterances  of  common  honesty,  practical  good  sense,  and  fair  dealing. 

The  clause  of  the  contract  pleaded  in  defense  is  void.  The  judgment  is  re- 
versed, and  judgment  here  for  plaintiff. 
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Pbtbb8»  Adm'r,  «.  Kashville  Sav.  Bank. 

(Supreme  Court  of  Tenneteee,    December  22,  1887.) 

XzaciTTOBB  Ain)  Aj>Mi9iflTRAT0ii8— Actions  to  Rboovkk  Dbbts  Dui  Estats— Rioht  or 
Sft-Off. 

A  bank  held  certain  stock  as  secarity  for  s  debt,  -with  authority  to  sell  it  on  one 
day's  notice.  Upon  the  death  of  the  debtor,  his  administrator,  suggesting  the  in- 
aoLvency  of  the  estate,  demanded  its  return  on  payment  of  the  dobt^  which  was  re- 
fused, the  bank  having  sold  itaiUr  his  decease,  although  the  debt  matured  in  the 
life-time  of  the  intestate,  and  also  refused  to  turn  over  the  excess,  which  it  claimed 
to  have  the  right  to  apply  to  the  satisfaction  of  an  unsecured  debt,  under  New  Code 
Tenn.  gj  3242,  3243,  and  3219,  providing  for  the  adjustment  of  debts  and  accounts 
actually  due  to  and  from  an  intestate  at  the  time  of  his  death.  Held,  that  the 
statute  only  enables  debtora  who  are  alao  creditors  of  the  estate  at  t^e  death  of  the 
intestate  to  set  off  their  demands  against  the  claims  of  the  Cjptate,  and  that  defend- 
ant could  not  secure  a  i>refer6nce  over  other  creditors  by  Wrongfully  selling  the 
stock  pledged,  and  applying  the  excess  to  pay  its  unsecured  claim. 

Error  from  chancery  court,  Davidson  county;  A.  0.  Mebbitt,  Chancellor. 
Pitcher  A  Weaver^  for  complainant.    John  Hahm,  for  defendant. 

SNODGRA88,  J.  Complainant's  intestate,  Thomas  Peters,  pledged,  as  collat- 
eral to  secure  a  debt  of  $4, 150  due  the  defendant's  bank,  $2,000  in  stock  of  the 
Alabama  A  Tennessee  Coal  &  Iron  Company,  authorizing  defendant  to  sell  it 
on  one  days  notice.  The  not-e  fell  due  in  the  life-time  of  Peters,  but  the  stock 
was  not  sold.  Peters  died  in  September,  1883.  Complainant  administered  on 
his  estate,  suggested  its  insolvency,  and  demanded  the  stock;  offering  to  pay 
the  note.  This  demand  was  refused,  upon  the  ground  that  defendant  had 
sold  the  stock  November  6,  1884,  for  $6,000.  The  administrator  then  de- 
manded the  excess  for  which  the  stock  had  sold  over  the  amoupt  of  the  note 
due  from  the  intestate.  This  was  likewise  refused ;  the  defendant  claiming 
the  right  to  retain  and  apply  this  excess  on  another  debt  due  it  from  Thomas 
Peters.  Thereupon  this  bill  was  filed,  alleging,  substantially,  the  facts  stated, 
and  seeking  a  recovery  of  said  excess.  The  chancellor  decreed  in  complain- 
ant's favor,  and  defendant  appealed,  and  assigns  errors. 

The  defense  is  based  upon  sections  8242,  8248,  and  8219  of  the  New  Code. 
The  last  section  provides  that  ''the  balance  of  accounts  between  the  de- 
ceased and  any  cnsditor  or  debtor*  after  allowing  any  part  credits  or  set-off, 
shall  be  taken  as  the  true  amount  due  to  or  from  the  estate;"  and  the  other 
Xwo  sections  are  as  follows.  "In  all  suits  by  the  exectuor  or  administrator 
of  any  deceased  person,  the  insolvency  of  whose  estate  has  been  suggested, 
tlie  defendant  may  plead  a  set-off  of  whatever  amount  may  be  due  him  from 
the  testator  or  intestate  at  the  time  of  his  death."  Section  3242.  ''If  there 
flhould  be  any  surplus  due  the  defendant,  the  justice  of  the  peace  or  court 
trying  said  cause  shallgtve  Judgment  in  favor  of  the  defendant  for  said  sur- 
plus, which  judgment  shall  be  filed  as  other  claims  with  the  administrator  or 
clerk  of  the  court  for  a  pro  rata  allowance."  Under  these  sections,  it  is  in- 
tisted  that  in  "all  suits"  by  executors  or  administrators  of  insolvent  estates 
H  setoff  may  be  had,  and  that  it  is  only  after  an  adjustment  of  all  claims  be- 
tween the  defendants  and  intestate  that  the  "balance  of  accounts"  would  re- 
main recoverable,  and  that,  therefore,  to  this  claim  for  the  surplus  arising 
under  the  sale,  the  defendant  may  set  off  the  debt  not  secured  by  pledge. 

The  sections  are  not  properly  susceptible  of  this  construction.  They  were 
intended  to  effectuate  an  adjustment  of  the  debts  and  accounts  already  due 
to  and  from  the  intestate  at  the  time  of  his  death.  In  this  case,  there  is  an 
entirely  different  state  of  facts  than  that  to  which  the  sections  apply.  Here 
certain  property  was  pledged  as  security  for  a  given  debt.  When  the  debtor 
died,  the  property  remained  as  it  was  when  pledged.  It  belonged  to  his 
estate,  incumbered,  however,  with  the  charge  put  upon  it  by  the  Intestate 
for  the  payment  of  this  particular  debt.    The  defendant  did  not  owe  the  prop- 
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ertj  or  its  value  to  the  estate  as  a  debtor.  It  occupied  the  position  of  trustee 
of  the  stoclc,  and,  as  such* hel4  It  for tbe estate.  The ftot^that  it  afterwards 
sold  it,  and  put  it  in  the  power  of  the  executor  to  treat  this  as  a  concession, 
or  as  a  valid  sale,  and  keep  the  surplus,  did  not  change  the  relationship.  If 
so,  it  would  be  profitable  to  a  trustee,  who  was  also  a  creditor  of  the  estate 
for  which  he  held  property,  to  wrongfully  sell,  and  thereby  convert  himself 
into  a  debtor.  Not  having  been  the  debtor  of  the  estate,  in  the  s^ise  of  the 
statute  quoted,  at  the  time  of  the  death  of  the  intestate,  he  could  not,  by  any 
act  of  his  own,  bring  himself  into  that  relation,  and  thereby  secure  a  prefer- 
ence  over  other  creditors  of  the  insolvent  estate.  The  law  intends  an  equality 
of  distribution  of  the  assets  of  such  estate,  whera  no  superior  rights  or  liens 
are  fixed  by  operations  of  law  or  contract  in  the  life-time  of  the  intestate, 
and  this  intention  must  be  kept  in  view  in  its  construction.  The  first  excep- 
tion made  by  the  provisions  quoted  extends  only  to  the  protection  of  debtors 
who  are  also  creditors,  and  procures  to  them  the  right  to  set  off,  as  against 
the  demands  of  the  estate,  such  just  demands  as  they  had  against  it  when 
the  intestate  died,  and  does  not  enable  them  to  hold  property  pledged  for  one 
debt  to  secure,  after  that  is  done,  the  payment  of  another. 
The  decree  is  affirmed,  with  costs. 


BeLTON  CrOKFBBSS  Go«  «.  Sakdbbs. 

(Supreme  Cbvrt  of  Texae.    November'  29,  ISS?.") 

Cobi»6ration&— LiABtLrry  op  Subscribeb  to  Capital  Stock. 

A  person  who  subscribeB  a  certain  amount  for  the  gtarting  of  a  corporation  is  not 
relieved  from  paviug  his  snbscription  by  the  fact  that  the  amount  of  capital  stock 
provided  by  a  fvhsequenUy  adopted  cliarter  is  not  all  taken. 

Commissioners*  decision.  Appeal  from  district  court,  Ball  county;  W.  A. 
Blaokbu&n,  Judge. 

The  appellee,  Sarge  Sanders,  was  one  of  the  subscribers  to  the  following  in- 
strument: '*B£LTOn,  Texas,  February  22,  188S.  We,  the  undersigned,  da 
hereby  agree,  bind,  and  obligate  ourselves  to  take  stock  to  the  extent  of  the 
amount  set  opposite  to  our  respective  names  in  a  cotton  compress  company  ta 
be  organized  in  the  city  of  Belton,  Texas,  so  soon  as  the  necessary  prelim- 
inaries can  be  arranged,  and  a  sufi^eient  amount  subscribed  to  make  the  en- 
terprise an  assured  success;  it  being  understood  that  the  capital  stock  of  said 
company  will  not  be  less  than  $30,000,  to  be  divided  into  shares  of  $100, 
and  eacl)  share  to  be  entitled  to  one  vote  in  locating  the  site  of  said  compress, 
as  well  as  in  the  general  management  of  the  affairs  of  said  company.  Th& 
payment  on  said  stock  to  be  made  as  the  necessities  of  the  enterprise  may  re> 
quire,  in  accordance  with  the  regulations  and  by-laws  adopted  by  the  com- 
pany." This  was  subscribed  by  a  number  of  persons,  with  "amounts  set  op- 
posite their  respective  names,"  amounting  in  the  aggregate  to  about  $34,- 
000;  the  t^pellee  having  $1,000  set  opposite  his  name.  Soon  after  the  sub* 
scriptions  readied  the  amount  named  in  the  agreement,  a  meeting  was  held 
at  which  all  of  the  subscribers  were  present,  including  appellee,  and  it  waa 
tlicn  determined  by  the  8ul)SGribers  that  they  would  organize,  and  apply  for  a 
cbaiter.  The  organization  was  effected  at  that  meeting,  appellee  being  elected 
one  of  the  directors;  and,  by  resolution  adopted  by  the  subscribers,  the  officers 
elected  were  authorized  and  directed  to  purchase  the  necessary  madhinery  and 
other  property,  and  proceed  to  erect  and  put  the  compress  in  working  order 
as  soon  as  possible,  and  were  authorized  to  levy  assessments  upon  the  amounts 
subscribed  for  stock,  from  time  to  time,  as  the  enterprise  might  require.  Ap- 
pellee was  present,  acting  with  the  meeting,  and  consenting  to  all  that  was 
done.  It  was  agreed  at  this  meeting  that  the  capital  stock  of  «the  company 
should  be  iixed  by  the  charter  at  $100,000  as  the  maximum,  but  it  was  gen* 
erally  thought  that  not  more  than  half  that  sum  would  be  required,  unless  it 
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beeamei  DMewury  toaddwaoo^ooMs  mid'othttrimin'ovemients.  *  In  {mrstiance 
of  directions  given  by  the  meeting^the  offlcere  proceeded  to  purdttse  snd  enr^t 
the  machinery,  and  obtaineda  charter  on  the  fifth  day  of  May^  1883>  and  put 
the  Gompresa  in  aoccessful  operation.  The  charter  provides  that  "tiie  capital 
stock  of  said  corporation  shidl  be  one  hundred  tiKMisand  doiiaFs,  divided  into 
one  thousand  shares  of  one  hundred  dollars  each;''  the  appellee's  name  ap- 
pearing in  the  charter  as  one  of  the  directors.  He  participated  and  acted  in 
several  meetings  as  director.  When  he  i^as  called  on  to  pay  the  first  assess- 
ment, he  did  not  do  bo,  though  he  promised  that  be  would  pay  it.  He  has 
never  paid  any  part  of  his  subscription,  and  this  suit  was  brought  to  collect 
tlie  amount,  assessments  having  been  made  to  the  full  amounit  of  the  stock 
subscribed.  The  following  is  one  of  the  numerous  defenses  set  up  in  appel- 
lee's  answer:  **That  the  capital  stock  of  the  said  Belton  Compress  Company 
was  fixed  in  its  charter  at  one  hundred  thousand  dollars,  divided  into  one 
.  thousand  shares,  each  share  for  the  sum  of  one  hundred  dollars,  and  defendant 
here  alleges  that  not  more  than  one-half  of  said  shares  of  stock  at  said  compress 
company  has  ever  been  subscribed  for  in  any  way, "  and  tiiat  said  company  has 
not  made  publication  of  subscription  books  being  opened, as  required  by  Rev. 
St.  art.  578,  and  that  until  thecapital  stock  is  subscribed  said  company  has  no 
right  to  make  assessments  upon  the  stockholders.  The  court  charged  the  jury, 
in  effect,  that  if  they  found,  from  the  evidence,  that  the  entire  amount  of  cap- 
ital stock  stated  in  the  charter  had  not  been  subscribed,  they  wouM  find  for 
defendant.  There  was  verdict  and  judgment  for  defendant,  and  plaintifl  ap- 
pealed. 
Harris  dt  Saundera,  for  appellant.    MonUeth  <§  Furmant  for  appellee. 

AOKEB,  C.  The  only  instruction  given  to  the  jury  was,  in  effect,  that  if 
they  found  from  the  evidence  that  the  entire  amount  of  the  capital  stock 
stated  in  the  charter  had  not  been  subscribed,  they  would  find  for  defendant. 
Appellant  insists  that  the  court  erred  in  giving  this  instruction,  and  we  think 
it  did.  Appellee's  liability  arises,  if  at  all,  upon  the  articles  of  subscription 
executed  and  mutually  entered  into  between  himself  and  other  sabscribers 
prior  to  the  charter,  and  his  conduct  in  relation  thereto,  from  which  it  clearly 
appears  that  aU  of  the  subscribers  thereto  understood  and  contemplated  that 
the  association  of  persons  thus  formed  would  be  incorporated  as  a  cotton  com- 
press company  in  the  city  of  Belton  as  soon  as  necessary  preliminaries  could 
be  arranged,  and  a  sufficient  amount  subscribed  to  make  the  enterprise  an  as- 
sured success.  It  is  also  apparent  from  the  articles  of  association  and  sub- 
scription that  the  subscribers  understood  and  agreed  that  the  capital  stock  of 
the  company  should  not  be  less  than  {|30,000,  and  that  the  payments  on  the 
stock  subscribed  should  be  made  as  the  necessities  of  the  enterprise  required, 
in  accordance  with  regulations  to  be  adopted  by  the  company.  After  about 
•34,000  snbscriptions  had  been  secured  to  the  articles,  the  subscribers  had  a 
meeting,  all  being  present,  including  appellee,  and  elected  officers;  appellee 
being  chosen  one  of  the  direotots.  This  meeting  decided  to  incorporate  at 
once,  and  that  the  capital  stock  should  be  fixed  at  ^100,000  in  the  charter,  and 
directed  the  officers  to  proceed  with  the  construction  of  the  machinery;  it  be- 
ing then  understood  that  6100,000  was  to  be  stated  in  the  charter  as  the  max- 
imum of  capital  stock,  though  it  was  thought  not  half  that  sum  would  be 
necessary  to  construct  the  compress.  The  compress  was  erected,  and  put  into 
successful  operation. 

We  think  that,  upon  principle  as  well  as  authority,  appellee's  liability  upon 
his  subscription  cannot  be  made  to  depend  solely  upon  the  question  whether 
or  not  the  total  amount  of  the  capital  stock  stated  in  the  after-acquired  char- 
ter had  been  subscribed;  it  appearing  that  assessments  made  by  the  directors 
before  this  suit  was  brought  amounted  to  100  cents  on  the  dollar  of  the  sub- 
scriptions.   In  the  case  of  Plank-Hoad  Co,  v.  Rioe^  1  Baib.  165,  which  was 
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a  snit  opoii  artidai  of  sabaeriptibns  executed  prior  to  ineorpor«tloii,  it  iM  said: 
'*  The  agreement  under  consideration  not  on^  bean  on  its  face  the  evidence 
of  a  consideration  founded  on  the  pecuniary  advantage  of  membership,  but 
also  upon  mutual  promises  expressed  as .  clearly  as  words  can  speak.  The 
mutual  promises  of  the  several  subscribers  constitute  tlie  consideration,  but 
the  promise  is  to  pay  the  subscription  to  a  third  party,  tIs.,  the  corporation, 
and  the  promise  is  valid  and  binding  notwithstanding  the  corporation  is  to  be 
formed  thereafter."  It  is  stated  in  Angell  A  Ames  on  Corporations  that  '^the 
consideration  which  is  necessary  to  sustain  such  a  promise  is  raised  by  intar- 
ence  of  law  from  the  subsoription  itself,  and  the  privileges  thereby  conferred; 
and,  from  the  same  circumstance,  the  law  will  infer  a  duty  to  pay  fbr  the 
stock,  and  an  implied  obligation  of  equal  force  with  an  express  contract,  where 
nothinff  appears  repugnant  to  such  construction.  As  was  said  by  Mr.  Justice 
Sutherland,  delivering  the  judgment  of  the  court  in  &pear  v.  Crawford* 
14  Wend.  20:  « The  promise  of  the  defendant  and  the*  other  subscribers, 
although  it  is  in  form  to  take  the  shares  subscribed  by  them  respectively,  is 
undoubtedly  (when  taken  in  connection  with  what  precedes  it,  and  with  the 
act  of  incorporation  which  is  there  referred  to,  and  in  part  recited)  a  promise, 
not  only  to  take  the  shares,  but  to  pay  for  them;  to  take  them  upon  the  terms 

.  and  conditions  set  forth  in  the  subscription  paper.^"  Section  519.  It  is  fur- 
ther stated  by  the  same  author:  ^' A  person  subscribing  before  the  organiza- 
tion of  a  proposed  incorporated  joint-stock  company  raises  a  mutuality  in  his 
contract  which  will  render  him  liable  to  the  company  after  incorporation." 
Section  623.  See,  also,  EsUll  v.  Turnpike  Co.,  41  Ind.  178;  Stanton  v.  Wil-^ 
son,  2  Hill,  154;  Holten  v.  Board  cf  Com'rs,  55  Ind.  198;  Railroad  Co.  v. 
Brush,  43  Conn.  86;  Taylor  v.  Fletcher,  16  Ind.  80;  Hutchins  v.  amith,  46 
Barb.  285;  ManvfcKturing  Co.  v.  Canney,  54  N.  H.  295;  Lane  V.  Brainerd, 
80  Conn.  565.  Our  attention  has  not  been  called  to  a  case,  nor  have  we  found 
one,  in  which  it  is  held  that  the  liability  of  the  subscriber  to  the  capital  stock 
of  a  company,  to  be  thereafter  incorporated,  depends  upon  the  solitary  question 
whether  or  not  the  entire  amount  of  capital  stock  stated  in  the  after-acquired 
charter  has  been  subscribed.  There  is  no  stipulation  in  the  articles  of  sub- 
scription now  being  considered  that  the  subscribers  shall  not  be  liable  thereon 
unless  the  full  amount  of  the  capital  stock  to  be  fixed  in  the  charter  is  sub- 
scribed. The  authorities  cited  by  appellee  in  support  of  the  vein  of  the  law 
held  by  the  court  below,  as  indicated  in  the  instruction  complained  of,  are  cases 

-  arising  on  subscriptions  to  the  capital  stock  of  companies  after  incorporation. 
We  do  not  doubt  that,  in  such  cases,  it  is  generally  held  tliat  the  payment  of 
assessments  upon  such  subscriptions  cannot  be  enforced  until  the  full  amount 
of  the  capital  stock  stated  in  the  charter  is  bonaflde  subscribed,  except  where 

.  the  charter  expressly  authorizes  the  company  to  begin  operations  on  subscrip- 
tions amounting  to  less  than  the  capital  stock.  To  this  effect  are  the  follow- 
ing cases:  Bridge  Co,  v.  Chapin^  6  Ousb.  53;  Railroad  Co^  v.  Gould,  2 Gray, 
278 ;  Mill-Dam  Corp.  v.  Ropes,  6  Pick.  35.  In  such  cases,  the  subscriptions 
are  lield  to  refer  to  the  act  of  incorporation  or  charter,  and  are  presumed  to 
have  been  made  with  reference  thereto.  While  the  distinction  is  not-  made 
in  the  case  of  Hotel  Co.  v.  Bolton,  46  Tex.  683,  between  subscriptions  prior 
and  subscriptions  subsequent  to  incorporation,  yet  that  decision  must  be  con- 
strued and  applied  with  reference  to  the  facts  of  that  case.  There,  the  sub- 
scription WHS  made  after  the  act  of  incorporation;  and  we  believe  it  will  be 
found  to  be  so  in  each  of  the  cases  cited  by  Chief  Justice  Kobbrts  in  support 
of  the  conclusion  that  no  recovery  can  be  had  against  a  subscriber  until  the 
total  amount  of  the  capital  stock  stated  in  the  charter  has  been  subscribed. 
The  second  assignment  of  error  is  as  follows:  ''The court  erred  in  refusing 

.  to  give  to  the  jury  the  charges  asked  by  plaintiffs,  as  they  were  the  law  of  the 
case. "  As  has  been  often  announced  by  this  court,  such  assignment  of  error 
will  not  be  considered. 
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For  tiie  emxr  indieated,  weare  of  Uie  opAnUm  that  the  Jadgment  of  the  dia- 
triet  comrt  ahonld  he  rayeraed,  and  the  cause  remanded. 

Statton,  J.    Bepoit  of  commission  of  i^peala  examined,  adopted^  and 
Judgment  reversed,  and  cause  remanded. 


HSMIOIIO  9.  Statb. 

{Onart  of  Appeafi  of  Ttxa$,    November  16, 1887.) 

1.  Cbixxval  Pbacticb— Cranob  of  Vxkub— Hkabivo  or  Applioatioit. 

An  affidavit  for  change  of  yenue  allegef)  such  prejudice  in  the  county  agafnst  de- 
fendant as  would  prevent  his  having  a  fair  trial.  Affidavita  were  filed  of  28  wit- 
ncseeB  attacking  the  means  oi  knowledge  of  the  compwigatorB,  and  denying  the  tireja- 
dioe.  After  the  compurgators  had  been  examined  as  to  their  means  of  knowledge, 
the  state  called  a  witness,  and  asked  him  **if  there  was  sufRcient  prejudice  in  the 
county  to  prevent  a  fair  trial."  Beid^  the  evidence  was  admissiblei  as  bearing  upon 
the  means  of  knowledge  of  the  compurgators. 

I  CoimirDAVCB— ABSXVCB  op  WlTtmSBa^IllllATBRIALITT  OP  TSBTIMOlfT. 

Where  an  application  for  continuance  to  obtain  tertimony  was  denied,  the  error, 
if  any,  became  harmless,  when  snbeeqoent  testimony  showed  that,  if  obtained,  it 
woold  have  been  either  immaterial  or  probably  untruei 
8.  Excxprioss,  Bill  op— What  must  Coktaiw— Objbctiohs  to  Jubob. 

The  bill  of  exceptions  taken  as  to  the  ruling  regarding  the  competency  of  a  Juror 
did  not  show  that  he  either  sat  in  the  case,  that  he  was  peremptorily  challenged 
hv  defendant,  or  that  an  objectionable  juror  was  forced  upon  defendant  after  nia 
cballengea  were  exhausted.    JOsU,  that  the  assignment  of  error  was  not  well  taken. 

4.  HOMICinK--TBIAIr-XK8TBUCTIOKB. 

The  testimony  for  the  state,  in  the  trial  of  an  indictment  for  murder  in  the  first 
dei^ree,  showed  that  defendant  and  five  others  made  an  unlawful  and  deadly  attack 
upon  the  sheriff  and  his  poMe,  of  whom  the  deceased  was  one.  The  testimony  of 
defendant  tended  to  show  that  the  sheriff  and  his  potte  began  the  attack  on  de- 
fendant by  the  display  and  use  of  deadly  weapons.  Held^  that  as  it  was  under  the 
evidence  either  murder  in  the  first  degree,  or  Billing  in  self-defense,  the  court  was 
not  required  to  charge  upon  either  murder  in  second  degree  or  manslaughttf. 

Appeal  from  district  court,  Tarrant  county;  R.  E.  Beckham,  Judge. 

H.  Henning*  defendant,  was  indicted  and  convicted  of  murder  in  the  first 
degree  in  killing  one  B.  W.  Townsend*  one  of  a  sherlS^s  posse  in  charge  of  a 
train  during  the  railroad  strike  in  1886.  The  train  of  which  the  sheriff  was 
in  charge  was  stopped  by  an  open  switch.  Defendant  and  five  others  were 
intrenched  in  a  ravine,  armed  with  Winchesters.  The  testimony  for  the  state 
was  that,  upon  being  called  upon  to  surrender,  they  began  firing  with  their 
nfles,  and  killed  defendant  and  wounded  two  others.  Two  witnesses  for  the 
defendant  testified  that  the  sheriff's  posse,  armed  with  pistols,  began  the 
fight.  It  was  in  evidence  that  after  the  fight  defendant  said  he  was  there  and 
fired  the  shot  that  killed  deceased.    Defendant  appealed. 

M,  D.  Priest,  for  appellant.    Asst,  Atty.  Gen.  Davidson,  for  the  State. 

Hurt,  J.  An  application  for  a  change  of  venue,  alleging  the  existence  of 
such  prejudice  against  defendant  as  would  prevent  him  from  having  a  fair 
and  impartial  trial  in  Tarrant  county,  supported  hy  the  affidavit  of  three  com- 
purgating  witnesses,  was  filed  in  this  case.  To  controvert  this,  the  state 
presented  an  aflidavit,  sworn  to  by  13  citizens,  attacking  the  means  of  knowl- 
edge of  the  compurgators,  and  denying  the  existence  of  such  prejudice.  This 
latter  was  supplemented  by  another  aflidavit,  sworn  to  by  six  persons,  cover- 
ing the  same  ground  of  contest.  It  is  made  to  appear  by  a  bill  of  exceptions 
that  after  each  of  the  three  compurgators  had  been  examined  touching  his 
means  of  knowledge,  and  the  existence  of  prejudice,  the  state  called  one 
Tucker,  and  asked  hiro  ''if  there  was  sufficient  prejudice  in  Tarrant  county  to 
prevent  a  fair  trial."  To  this  question  the  defendant  objected,  upon  the  ground 
that  ''the  existence  of  prejudice  was  not  in  issue,  and  asked  the  court  what 
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was  tbe  ifflae  to  be  detesmined;  wher6n|»n  tiie  court  stated;' inireplj^to  isaid 
question,  that  the  means  of  iLnowiedge  of  tke  corapurgators  wastbs  issue: to 
be  determined,  but  that  the  court  would  overrule  the  objection,  and  admit 
tbe.evk|ence.  This  eyidence  was  admissible  as  bearing  upon  the  means  of 
knowledge  of  the  compurgators. 

Respecting  the  application  for  continuance,  it  is  sufficient  to  say  that, 
waiving  the  question  of  diligence,  in  the  light  of  the  subsequently  developed 
testimony,  the  error  in  overvaUng  the  application,  if  there  was  error,  became 
harmless,  since  the  desired  testimony  was  shown  to  be  either  immaterial,  or 
probably  untrue. 

The  assignment  of  error  with  regard  to  the  ruling  that  M.  A.  Chambers 
was  a  competent  juror  was  not  well  taken.  The  bill  of  exceptions  taken  to 
the  ruling  does  not  show  that  he  either  sat  in  the  case,  or  that  he  waa 
peremptorily  challenged  by  defendant,  and  that  an  objectionable  juror  waa 
forced  upon  him  after  his  challenges  were  exhausted. 

Upon  the  evidence,  two  theories  of  the  homicide  arose:  The  state's  wit- 
nesses established  a  case  wherein  the  appellant*  and  those  acting  with  him» 
made  an  unlawful  and  deadly  attack  upon  a  sheriff's  posse  in  the  discharge 
of  duty,  of  whom  deceased  was  one;  part  of  the  appellant's  testimony  went 
to  show  that  the  attack  ypon  his  party  was  begun  by  the  posse,  by  the  dia> 
play  and  use  of  deadly  weapons.  If  the  state's  version  was  the  true  one,  the 
homicide  resulting  was  murder  of  the  first  degree;  the  defendant's,  if  true* 
putting  it  in  the  light  most  favorable  to  him,  showed  a  case  of  killing  in  self- 
defense.  Upon  both  of  these  theories  the  in str actions  were  full  and  fair; 
and  the  court  was  not  required  to  charge  upon  either  murder  of  the  second 
degree  or  manslaughter,  since  neither  could  legitimately  arise  upon  the 
evidence. 

Other  grounds  of  exception  have  received  like  careful  consideration  as  those 
discussed,  and  none  of  them  are  believed  to  be  tenable.  We  find  no  error  of 
law  in  the  record.  Upon  the  facts  there  is  still  less  reason  for  question.  If 
the  other  evidence  had  left  the  guilty  complicity  of  the  appellant  in  doubt, 
there  still  remained  to  confute  and  condemn  liim  his  own  declarations  and 
confessions,  made  to  unimpeached  witnesses  and  deposed  to  on  the  trial.  The 
judgment  is  affirmed. 

Connor  v.  State. 
{Churl  of  Appeali  of  Texas,    Noyeniber  12,  1887.) 

1.  Larceny— What  Oonstitdtto  Offensb— Actual  Possession. 

Under  Ann.  Pen.  Code  Tex.  §{  1266, 1267,  1293,  actual,  manual  possession  of  the 
property  is  not  necessary  to  coustitntc^  larceny. 

2.  Same— Indictment— Possbbsion—Vabianob. 

Where  an  indictment  for  larceny  of  a  horse  alleges  that  the  ownership  and  pos- 
session at  the  time  of  the  larceny  were  in  one  person,  and  the  evidence  shows  that 
the  actual  care,  control,  and  management  were  in  a  bailee,  it  is  a  fatal  variance. 

3.  Same — Consent  of  Owner. 

A  defendant  charged  with  the  larceny  of  a  horse,  which  the  owner  loaned  to 
another,  who  placed  the  horse  out  for  the  purpose  of  catching  the  defendant  in  the 
theft,  cannot  set  up  the  consent  of  the  owner  in  defense,  where  he  did  not,  direct^ 
or  through  another,  suggest  the  theft  to  him,  or  induce  him  to  commit  it. 

Appeal  from  district  court,  Coleman  county;  J.  G.  Banidolph,  Jadge. 

The  defendant  was  convicted  for  the  larceny  of  a  horse.  Tiie  penalty  as- 
sessed was  a  term  of  five  years  in  the  penitentiary. 

Woodtoard  <k  Vining,  for  appellant.  Asst.  AUy.  Gen,  Davidson,  tor  the 
State. 

WiLLSON,  J.  It  is  alleged  in  the  indictment  that  defendant  did  fraudu* 
lently  take  ftom  the  possession  of  J.  0.  Benton  one  certain  horse,  the  same 
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being  tbe  personal  corporeal  property  of  said  J.  C.  Benton.  Both  the  owner- 
ship and  tiie  possession  n^  the  property  ate  aUegal  to.beinvF.'Qi'Benton.  It 
is  shown  by  the  evidence  that  on  the  day  before  the  alleged  theft,  J.  C.  Ben- 
ton, the  owner  of  the  horse,  loaned  the  same  to  his  brother,  D.  H.  Beaton. 
On  the  morning  of  the  day  of  the  alleged  theft,  D.  H.  Benton  turned  the  horse 
over  to  a  man  named  Bull,  who  took  said  horse  to  a  place  whldi  D.  H.  Ben- 
ton designated,  and  there  hoppled  the  horse.  It  had  been  agreed  between  D. 
H.  Benton,  Bull,  and  others  to  set  a  trap  to  catch  defendant  stealing  horses, 
as  they  had  been  informed  by  one  Nichol  that  defendant  had  proposed  to  him 
to  go  into  the  horse-stealing  business  witli  him.  The  plan  agreed  upon  was 
to  place  J.  0.  Benton's  horSe  where  the  defendant  and  Nichol,  who,  by  an  un- 
derstanding with  D.  H.  Benton,  Bull,  and  others,  was  to  keep  with  and. act 
with  defendant,  could  and  would  be  likely  to  find  the  same;  and  to  keep  a 
watch  on  said  horse,  so  that,  when  the  defendant  and  said  Klchol  should  take 
him,  they  could  arrest  the  defendant  in  the  very  act  of  the  theft  The  plan 
to  entrap  the  defendant,  it  appears,  was  not  known  to  J.  C.  Benton,  the  owner 
of  the  horse,  nor  did  he  know  for  what  purpose  his  brother  had  borrowed 
said  horse.  Defendant  took  the  horse,  as  was  anticipated  he  would,  while 
said  horse  was  hoppled  upon  its  accustomed  range,  but  while  it  was  in  the  im- 
mediate control  and  charge  of  said  Bull»  and  while  the  bailment  thereof  toD. 
H.  Benton  still  existed. 

It  is  insisted  by  counsel  for  the  defendant  that  there  is  a  fatal  variance  be« 
tween  the  allegations  of  possession  and  the  proof,  and  we  are  of  the  opinion 
that  the  position  is  a  sound  one.  It  is  clear,  we  think,  that  at  the  time  of  the 
alleged  theft  the  horse  was  in  the  actual  le^  control,  care,  and  management 
of  B.  H.  Benton,  under  and  by  virtue  of  the  bailment  from  J.  0.  Benton  to 
him.  D.  H.  Benton  was  legally  responsible  to  J,  C.  Benton  for  the  horse; 
he  did  not  hold  tlie  horse  as  the  servant  or  employe  of  J.  C.  Benton,  the  owner. 
It  cannot  be  said  that  the  horae  was  in  the  mere  temporary  custody  of  D.  H. 
Benton.  It  was  in  the  mere  temporary  custody  of  Bull,  because  he  was  con- 
trolling and  using  said  horse  under  the  direction  of,  and  subordinate  to,  the 
control  of  D.  H.  Benton,  the  bailee  and  special  owner  of  said  horse.  Under 
the  facts  of  this  case,  both  the  ownership  and  possession  of  the  horse  should 
have  been  alleged  to  be  in  D.  H.  Benton,  and  necessarily  thejpo^^e^^ion  should 
have  been  alleged  to  be  in  him.  Ann.  Pen.  Code,  §§  1258.  1272,  1273.  It 
cannot  be  said  that  the  horse  was  on  its  accustomed  range,  and,  therefore,  in 
possession  of  the  general  owner,  J.  0.  Benton.  The  horse  was  not  loose  upon 
the  range,  but  was  hoppled,  and  under  the  immediate  surveillance  of  Bull. 
But  if  the  horse  had  not  been  hoppled,  being  under  the  care,  control,  and  man- 
agement of  D.  H.  Benton,  the  special  owner,  the  constructive  range  posses- 
sion would  be  that  of  the  special,  and  not  the  general,  owner.  Ann.  Pen. 
Code,  8  1273;  Littleton  v.  State,  20  Tex.  App.  168. 

With  respect  to  the  question  ais  to  the  consent  of  the  owner  of  the  horse  to 
the  taking  thereof,  we  do  not  think  that  there  was  any  such  consent  as  would 
protect  the  defendant  in  the  commission  of  the  theft.  The  owner  of  the  horse 
did  not,  directly  or  through  another,  suggest  the  theft  to  the  defendant,  or  in- 
duce the  defendant  to  commit  it.  The  facts  of  this  case  are  unlike  those  of 
Speiden  v  8tate^  8  Tex.  App.  156,  cited  by  counsel  for  defendant.  John- 
son's  Case,  3  Tex.  App.  590;  Allison's  Case,  14  Tex.  App.  122;  and  Pigg's 
Case,  4S  Tex.  108, — are  cases  in  point.  As  to  the  taking  of  the  hoi-se,  we 
think  the  evidence  sufficiently  establishes  it.  Asportation  of  the  horse  was 
not  essential  to  complete  the  theft.  An  actual,  manual  possession  of  the  prop- 
erty is  not  necessary  to  constitute  theft  under  our  Code.  Ann.  Pen.  Code, 
§§  1266,  1267,  1293. 

Because  of  the  variance  between  the  allegation  and  proof  of  possession,  the 
judgment  is  reversed,  and  the  cause  remanded. 
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BLAjncEMVBip  and  another  t.  WAnrajBKY  and  othera 

{Supreme  Oouri  of  Texas,    December  2,  1887.) 

1.  Attachment— Pbiobitim— Judgment— Opebatiow  xvp  Effect. 

In  an  action  to  establish  tlie  priority  of  the  claims  of  attaching  creditors  of  an 
insolvent  partnership,  the  plaintiffs  claimed  under  an  attachment  issued  from  the 
district  court,  and  defendante  claimed  under  an  attachment  inued  the  same  day 
from  the  county  court.  Piaintiifii  had  obtained  an  injunction  restrainini?  defeno- 
ants  from  prosecuting  their  action  in  the  oouuty  court,  but  defendants  obtained  a 
dissolution  of  it,  and  by  agreement  with  thedebtpr  had  Judgment  immediately  ren- 
dered, foreclosing  their  lien.  Held,  that  pi aintiflb,  being  neither  parties  nor  privies 
to  that  action,  were  not  precluded  from  attacking  the  validity  of  the  judgment. 

2.  Same— Partnbbshcf— Rights  or  Fibk  CBEDnoBS. 

In  an  action  to  establish  the  priority  of  the  claims  of  attaching  creditors  of  an  in- 
solvent  partnership,  the  record  disclosed  that  the  trial  court  had  allowed  evidence  to 
be  introduced,  although  refusing  to  consider  it,  which  established  the  fact  that  cer- 
tain claimants,  who  had  obtained  a  foreclosure  of  their  lien  in  the  countv  court  in 
an  action  to  which  the  other  claimants  were  not  parties,  were  individual  creditors 
of  one  of  the  partners,  while  the  claimants  in  the  district  court  were  firm  creditors. 
ITeldf  that  the  court  would  be  directed  to  euter  a  judgment  ertablishing  the  prior 
right  of  the  firm  creditors  to  the  fund  in  the  county  court  arising  from  the  pro- 
ceeds of  the  sale  of  the  partnership  property.* 
8.  Negotiable  iNsTBincEim— Shfulatioh  fob  Attorney's  Fees  —  Coubtb  —  Jubibdio- 
TioNAL  Amount. 

Where  a  note  sued  upon  authorises  the  addition  of  10  per  cent,  attorney *s  fees  if 
it  becomes  necessary  to  collect  the  note  at  law,  such  attorney's  fees  are  not  in  the 
nature  of  costs,  but  are  to  be  considered  a  part  of  the  matter  in  controversy  in  de- 
termining what  court  shall  have  jurisdiction  of  the  suit. 

Gommissionero'  dedsion.  Appeal  from  district  court.  Wise  coantjr;  F.  E. 
FmsR,  Judge. 

This  was  a  suit  instituied  by  appellants,  Blankenship  &  Blake,  against  N. 
"Wartelsky  &  Bro,,  in  the  district  court  of  Wise  county,  on  November  14, 
1884,  upon  two  notes  amounting  to  81,620.  An  attachment  issued  when  suit 
was  filed,  and  was  the  same  day  levied  on  a  stock  of  merchandise  of  N.  War- 
telsky  &  Bro.,  subject  to  six  other  attachments  that  had  issued  from  the 
county  court  of  Wise  county  also  on  fourteenth  of  November,  and  had  been 
levied  on  the  stock  of  goods  of  Wartelsky  &  Bro.  prior  to  the  levy  of  appel- 
lants' attachment.  The  firm  of  N.  Wartelsky  &  Bro.  was  insolvent,  having 
no  property  except  the  goods  attached,  and  the  individual  members  of  the 
firm  of  K.  Wartelsky  and  L.  Wartelsky  were  also  insolvent,  not  owning  any 
property.  Three  of  the  attaching  creditors'  claims  were  contested  by  appel- 
lants, to-wit:  Two  suits  in  favor  of  William  Zadik,  one  in  favor  of  Samuel 
Wartelsky,  and  one  in  favor  of  H.  Prince  &  Co.  The  goods  were  sold  under 
order  of  sale  by  the  sheriff,  and  the  proceeds  paid  over  to  fl.  L.  Ward,  clerk 
county  court  of  Wise  county,  on  twenty-fourth  of  November,  1884.  On  said 
twenty-fourth  day  of  November  it  is  claimed  in  the  briefs  of  appellants  that 
Blankenship  &  Blake  filed  an  amended  petition,  by  leave  of  the  court,  making 
William  Zadik,  Sam  Wartelsky,  and  H.  Prince  &  Co.,  and  T.  K.  Allen,  sheriff 
of  Wise  county,  parties  defendant.  This  is  conceded  in  briefs  of  appellees; 
but  it  is  also  claimed  that  the  order  making  said  parties  defendant  is  a  nullity 
on  account  of  its  having  been  granted  by BuJlock,  one  of  appellants'  attor- 
neys, who  was  then  special  district  judge.  It  further  appears  from  the  briefs 
of  both  parties  that  an  injunction  was  granted  upon  said  amended  petition, 
restraining  said  defendants  from  prosecuting  their  said  suits  in  the  county 

*  As  to  priorities  between  firm  and  private  creditors  in  making  disposition  of  the  as- 
sets of  au  insolvent  firm,  see  Johnston's  Appeal,  (Pa.)  9  Atl.  Rep.  76,  and  note;  Ma- 
chine Co.  V.  Bannon,  (TennJ  4  8.  W.  Rep.  831,  and  note;  Succession  of  Pilcher,  (La.)  1 
South.  Rep.  929,  and  note;  Powers  r.  Powers,  (Wis.)  35  N.  W.  Eep.  63:  Richards  v.  Al- 
len, (Pa.)  11  Atl.  Rep.  552. 
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ooart  to  jadgineDt;  tbi^t  tbe  dttfendaot^  appeared  and  answered,  said  petition* 
and  that  the  injunction  was,  on  — —  of  December,  1884,  disaolved  by  C.  G. 
PosTJ£B»  the  regular  judge,  on  account  of  the  equity  of  the  bill  being  sworn 
off  by  the  answers,  and  defendant  required  to  give  a  refunding  bond  to  Blank- 
enahip  &  Blake.  The  record  only  shows,  of  the  foregoing  proceedings,  the 
dissolution  of  the  injunction,  and  the  giving  of  the  refunding  bond,  and  this 
appears  only  in  statement  of  facta. 

The  first  (heading  of  appellants  that  appears  is  their  second  amended  orig- 
inal petition  filed  February  25, 1885,  in  lieu  of  their  petition  of  November  14th, 
or  amended  petition  of  November  24th.  Counsel  of  appellees  in  their  briefs 
admit  that  the  petition  of  November  24th  is  aubstantially  the  same  as  that  of 
February  25th,  except  ihat  it  prayed  that  H.  L.  Ward,  clerk  of  the  county 
court,  be  ordered  to  pay  over  the  money  in  his  hands  to  them.  The  second 
amended  original  petition,  in  substance,  charged  that  the  claims  of  Zadik  were 
feigned,  fictitious,  and  fraudulent,  and  that  each  of  said  claims  was  for  an 
amount  exceeding  the  jurisdiction  of  the  county  court;  that  the  claim  of  Sam 
Wartelaky,  if  valid  at  all,  was  against  N.  Wartelsky  in  his  individual  cai^ac- 
ity,  except  for  a  small  amount  against  the  firm,  and  that  the  claim  in  favor 
of  H.  Prince  &  Co.  was  against  the  individual  members  of  the  firm  of  N. 
Wartelsky  A  Bro.,  and  not  against  the  firm.  It  further  charges  that  these 
facts  were  known  to  all  the  above-named  defendants  and  to  N.  Wartelsky  & 
Bro.,  and  that  each  suit  was  filed  at  the  November  term  of  the  county  court, 
but  not  in  time  to  authorize  the  court  to  render  judgment  at  that  term,  and 
that  Wartelsky  &  Bro.  waived  time,  and  agreed  that  judgment  should  be  taken 
at  that  term  of  the  Qourt;  that  the  firm  and  individuals  composing  the  firm  of 
Wartelsky  &  Bro.  was  insolvent,  and  that  the  suits  were  prosecuted,  and 
agreement  as  above  stated  made,  for  the  purpose  of  defrauding  the  said  Blank- 
enship  A  Blake  out  of  their  debt,  and  that  this  was  a  fraudulent  combination 
between  said  defendants  for  this  purpose;  that  the  debt  of  BUmkenship  & 
Blake  was  against  the  firm  of  N  Wartelsky  &  Bro.,  and  was  entitled  to  pre- 
cedence in  payment  over  debts  owing  by  the  individual  members  of  the  firm 
as  individuals.  The  defendants  answo^  by  general  and  special  exceptions 
and  general  and  special  denial  of  all  the  material  facts  alleged,  and  pleaded 
that  their  claims  had  been  adjudicated  in  the  county  couii  against  the  plain- 
tiffs, and  that  said  claims  could  not  be  further  inquired  into  by  this  court.' 
The  exceptions  of  both  parties  were  overruled,  and,  as  the  trial  was  before  the 
court  without  a  jury,  need  not  be  further  noticed,  as  all  questions  made  can 
be  considered  under  the  evidence  and  findings  of  the  court. 

There  were  two  writs  of  attachment  levied  in  favor  of  William  Zadik, — one 
for  91,079.10,  and  the  other  for  $1,041.12;  one  in  favor  of  H.  Prince  A  Co., 
ioT  9736-15;  one  in  favor  of  Sam  Wartelsky,  for  $835;  one  in  favor  of  San- 
ger Bros.,  for  $814;  one  in  favor  of  1.  Goldberg  &  Co.,  for  $414;  and  one  in 
favor  of  appellants,  for  $1,640, — all  levied  on  the  stock  of  goods  of  N.  War- 
telsky &  Bro.  Judgments  were  rendered  in  all  the  cases  foreclosing  the  at- 
tachment liens,  and  the  goods  were  sold  for  $4,400.  That  bf  ing  all  the  part- 
nership property,  it  was  largely  insolvent.  There  is  no  controversy  upon  any 
finding  of  fact  by  the  court,  and  the  evidence  in  reference  to  whether  the 
claims  of  Sam  Wartelsky  and  H.  Prince  &  Co.  were  against  the  partnership 
<k  N.  Wartelsky  &  Bro.,  or  only  against  certain  members  of  the  firm,  was 
not  passed  upon  by  the  court,  though  the  testimony  of  Sam  Wartelsky  and 
David  Prince,  which  is  in  no  way  contested,  leaves  no  doubt  on  the  subject, 
dearly  showing  that  they  were  not  owing  by  the  partnership. 

Car9well  df  Fuller ,  for  appellants.    Crane  dt  Treivahard^  for  appellees. 

Mai.tbib»  p.  J.  The  litigation  in  this  case  grew  out  of  a  controversy  be- 
tween attaching  creditors  of  N.  Wartelsky  &  Bro.  Blankenship  &  Blake  hav- 
ing, on  the  four)«enth  of  November,  1884,  caused  an  attachment  to  be  issued 
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out  of  the  dfstricft  court  of  Wise  coonty,  and  levied  on  a  stock  of  goods  of  X. 
Wartelsky  &  Bro.,  and  Wm.  Zadik,  Sam  Wartelsky.and  Prince  &  Co.  having 
caused  attachments  on  the  same  day  to  be  issued  out  of  the  county  court  of 
said  county,  and  to  be  levied  on  said  stock  of  goods  prior  to  the  levy  of  HIank* 
ensbip  &  Blake,  the  latter,  on  twenty-fourth  of  November,  amended  their  pe- 
tition, making  the  above-named  persons  defendants,  contesting  the  validity 
of  their  several  claims.  The  case  was  submitted  to  the  court,  without  a  jury, 
and  it  determined  the  questions  Involved  in  favor  of  Zadik,  Sam  Wartelsky, 
and  Prince  So  Co.,  and  declared  the  lien  of  each  of  their  attachments  superior 
to  that  of  Blankenship  &  Blake,  rendering  judgment,  however,  in  favor  of 
Blankensliip  &  Blake  for  the  amount  of  their  debt,  and  foreclosing  their 
attachment  lien  on  the  stock  of  goods  in  controversy,  subject  to  the  liens 
of  appellees'  attachments.  Appellants  were  lien  creditors  of  an  insolvent 
partnership,  the  assets  of  which  were  insufficient  to  pay  the  claims  of  them- 
selves and  of  appellees,  and  they  insisted  that  the  county  court  judgments  in 
favor  of  Zadik,  Sam  Wartelsky,  and  Prince  &  Co.  against  N.  Wartelsky  A 
Bro.  should  be  postponed  until  their  claim  was  paid,  for  the  reason  that  the 
couit  rendering  judgment  did  not  have  jurisdiction  as  to  the  two  claims  of 
Zadik,  and  because  the  other  debts  were  invalid  against  the  partnership,  and 
because  all  were  fraudulent,  and  the  judgments  procured  by  fraud.  But  the 
district  court  held  that  the  county  court  having  rendered  judgment  foreclos- 
ing the  attachment  liens  of  the  several  claims,  the  fact  of  rendering  such 
judgment  was  conclusive  of  the  jurisdiction  of  the  court,  and  of  the  validity 
of  the  claims,  as  against  appellants,  and  that  said  judgments  could  not  be  im- 
peached or  set  aside  except  for  fraud  in  their  procurement,  and  that  there  was 
no  fraud  shown. 

None  but  parties  or  privies  are  bound  by  judgments.  Appellants,  being 
neither,  are  not  bound.  Appellees  were  parties  to  appellants^  suit  in  the  dis- 
trict court,  restraining  them  by  injunction  from  prosecuting  their  suits  to 
judgment  in  the  county  court  until  appellants*  rights  could  be  adjudicated. 
They  procured  the  injunction  to  be  dissolved  by  swearing  off  the  equity  of  the 
bill;  and,  immediately  thereafter,  N.  Wartelsky  &  Bro.,  either  at  their  in- 
stance or  voluntarily,  appear  in  the  county  court,  and  waive  time  on  thelrsev- 
eral  suits,  none  of  which  had  been  brought  long  enough  before  court  to  au- 
thorize judgment  to  be  rendered  at  that  term,  and  agree  for  judgments  to  be 
rendered  in  all  the  cases;  and  judgments  were  rendered  according  to  said 
agreement  against  N.  Wartelsky  &  Bro.  foreclosing  the  attachment  liens, 
when,  without  such  agreement,  judgment  could  not  have  been  rendered  at 
th^t  term  of  the  court.  We  do  not  believe  that  the  rights  of  appellants  can  be 
thus  cut  off  without  ever  having  an  opportunity  of  being  heard,  and  conclude 
that  the  district  court  was  in  error  in  so  holding. 

Two  suits  were  brought  in  the  county  court  of  Wise  county  on  fourteenth 
of  November,  1884.  by  William  Zadik  against  N.  Wartelsky  &  Bro.,  upon 
which  attachments  were  isstied  and  levied  on  the  goods  in  controversy.  One 
claim  was  for  $981,  principal,  and  the  other  $946.50.  In  such  case  the  origi- 
nal petitions  were  lost,  and  amended  petitions  filed  on  third  of  December.  In 
each  affidavit  an  attorney's  fee  of  10  per  cent,  of  the  amount  sued  on  is  claimed, 
and  the  attachments  are  for  the  amount  of  principal  and  attorney's  fees.  The 
amended  petitions  also  claim  attorney's  fees,  but  asked  that  they  be  taxed  as 
costs  of  suit,  alleging  that  the  notes  sued  on  authorized  10  per  cent,  attorney's 
fees  if  necessary  to  collect,  and  averring  that  defendants  had  failed  and  refused 
to  pay  said  notes,  though  past  due  and  payment  demanded,  and  that  it  had 
become  necessaiy  to  collect  the  same.  It  appears  in  each  case  that  if  the  at- 
torney's fees  are  added  to  the  principal,  the  amount  will  considerably  exceed 
$1,000,  and  the  record  itself  affirmatively  shows  this  fact.  Section  16  of  ar- 
ticle 5  of  the  constitution  of  the  state  of  Texas  provides  that  county  <*ourts 
shall  have  concurrent  jurisdiction  with  the  district  courts  when-the  matterin 
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eomtToreoBBf  sliall  exeecNl  9500  and  not  exoeed  $1,<K>0«  exelvaive  of  interest.  If 
attorney's  fees  are  a  part  of  the  matter  in  eonsidemtion*  then  it  follows  that 
the  county  court  did  not  have  jurisdiction  of  thesubjectwmatter.  It  is  olaimed 
by  api>ellee3  that  attorney's  fees  in  these  cases  are  a  part  of  the  costs  of  suit; 
that  said  fees  are  prayed  to  be  so  taken  in  the  amended  petition;  that  the 
county  court  found  the  fees  to  be  costs,  and  that,  therefore,  they  were  costs, 
and  not  a  part  of  the  matter  in  controversy.  Can  such  a  prayer  and  such  a 
finding  change  tlie  character  of  the  claim,  and  make  it  costs  of  suit,  if  it  was 
not  so  in  and  of  itself?  We  think  not.  But  the  character  of  the  claim  must 
be  determined  by  its  own  constituent  elements,  without  reference  to  the  name 
by  which  attorneys  or  courts  may  denominate  it.  Attorney's  fees  are  not  reg- 
ulated by  statute,  and  are  not  taxed  as  costs  in  this  state.  Costs  are  an  al- 
lowance to  the  ofilcersof  court  and  witnesses  in  attendance  upon  the  cause  in 
obedience  to  the  process  of  the  court,  for  personal  services,  and  are  fijced  by 
law  according  to  the  amount  of  services,  rendered,  and  are  usually  taxed,  in 
the  first  instance,  to  the  losing  party,  but,  in  every  instance,  are  taxed  against 
some  one;  while  In  case  of  attorney's  fees,  if  the  principal  debt  is  not  estab- 
lished, the  attorney's  fees  fall  with  it,  and  are  not  taxed  at  all.  Attorney's 
fees  spring  out  of  the  contract  on  account  of  the  failure  of  the  maker  to  per- 
form it,  but.are  incident  to  it,  and  arise  from  the  express  agreement  of  the 
parties,  and  are  as  much  a  part  of  the  controversy  or  matter  in  dispute  as  the 
debt  itself.  If  an  attorney's  fee  was  allowed  by  law,  it  would  then,  prob- 
ably, be  held  to  be  a  part  of  the  costs  of  suit,  and  not  a  subject  of  dispute  or 
controversy.  Court  costs  proper,  however  large  the  amount,  cannot  deprive 
a  court  of  jurisdiction,  though  the  costs  added  to  the  sum  claimed  should  ex- 
ceed the  sum  that  such  court  is  authorized  by  law  to  entertain.  Dumphy  v. 
Guindon,  13  Cal.  29;  Zabriskie  v.  Torrey.  2D  Cal.  174. 

The  case  of  Roberts  v.  Palmore^  41  Tex.  617,  is  cited  as  holding  that  at- 
torney's fees  are  costs  of  suit.  The  assignment  of  error  in  that  case  was: 
''The  conrt  erred  in  instructing  the  jury  to  find  the  attorney's  fees,  as  reason- 
able costs,  and  then  rendeiing  a  judgment  of  seventy-five  dollars  as  attorney's 
fees."  In  that  case  the  court,  say  appellants,  had  agreed  to  pay  the  expenses 
of  collecting  the  debt  by  suit.  We  regard  the  phrase,  "find  attorney's  fees, 
as  reasonable  costs,"  as  a  mere  mode  of  expression,  and  not  in  any  manner 
indicating  that  attorney's  fees  were  a  part  of  the  costs  of  the  suit  in  the  ordi- 
nary sense  of  that  term.  The  instant  that  suits  were  filed  in  the  cases  of 
William  Zadik  v.  If.  Wartelsky  <&  Bro.,  and  attorney's  fees  claimed  by  reason 
of  the  stipulation  in  the  notes,  the  county  court  was  cidled  upon  to  adjudicate 
controversies  involving  more  than  $1,000  each,  exclusive  of  interest.  As  a 
consequence,  it  had  no  jurisdiction  of  the  subject-matter,  and  could  not  law- 
fully render  judgment  in  either  case,  and  this  is  disclosed  by  the  record. 
Hence  appellants,  being  lien  creditors  of  the  fund  that  would  be  in  part  ap- 
propriated by  said  judgments,  bad  the  right  to  question  their  validity,  even 
though  this  were  a  collateral  proceeding.  Murohison  v.  White^  54  Tex.  82; 
Freem.  Judgm.  §g  131-135. 

The  district  court  also  refused  to  consider  whether  the  claim  of  Sam  War- 
telsky &  Prince  &  Co.  were  partnership  debts  of  N.  Wartelsky  &  Bro. ,  or  debts 
against  certain  members  of  the  firm  as  individuals,  for  the  alleged  reason  that 
these  matters  had  already  been  adjudicated  in  the  county  court;  but,  as  before 
shown,  appellants  were  not  parties  to  said  suits,  and  could  not  be  bound  by 
the  judgments  rendered.  But  the  court  did  permit  evidence  to  be  introduced, 
though  refusing  to  consider  it,  which  we  think  fully  establishes  the  fact  that 
^m  Wartelsky's  debt  and  the  debt  of  H.  Prince  &  Co.  were  each  against  cer- 
tain members  of  the  firm  of  N.  Wartelsky  &  Bro.,  and  not  against  the  firm 
itself.  The  depositions  of  Sam  Wartelsky  and  of  David  Prince,  of  the  firm  of 
H.  Prince  k>  Co.,  read  on  the  trial  by  appellants,  clearly  prove  this  fact,  and 
there  is  no  evidence  in  the  record  to  the  contrary.    If  the  evidence  had  been 
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considered,  no  other  eondusioa  exeept  the  one  stated  above  could  have  beea 
reached.  To  obtain  said  Judgments, Sam  Wattelsky  and  H.Prinoe  &  Co- 
must  have  represented  in  their  pleadings  and  evidence  in  the  oountj  court 
that  their  claims  were  against  the  partnership  of  N.  WattelslEy  &  Bro.,  and 
whether  the  repres^itations  were  willf ally  and  faiaely  made,  or  through  in- 
advertence or  mistake,  the  effect,  in  either  event,  was  to  deprive  appellants  of 
their  rights,  and  was  fraudulent  as  to  them.  The  debt  of  appeilant  being- 
against  the  partnership,  and  that  of  Sam  Wartelsky  and  H.  Prince  &  Co. 
against  certain  members  of  the  Arm,  and  there  not  being  sufficient  assets  U> 
pay  the  debts  against  the  partnership  and  also  the  debts  against  the  individu* 
als  composing  the  firm,  and  the  fund  in  court  arising  from  the  sale  of  part- 
nership effects,  the  debts  of  appellees  should  be  postponed  until  appellants' 
claim  is  paid  in  full.  Bogers  v.  NtchtOs,  20  Tex.  718;  Pars.  Partn.  S60;  5 
Wait,  Act.  &  Def .  148;  Perry,  Trusts,  §  814.  It  is  a  general  rule  of  equity  ju» 
risprudence  that  all  persons  who  may  be  affected  by  the  decree  should  be  made 
parties  to  the  suit,  and  this  applies  to  all  prior  and  subsequent  incumbrancers. 
If  such  incumbrancers  are  not  made  partiesrthey  are  not  bound  by  the  decree 
or  sale  of  propei-ty  under  it;  for  otherwise  their  rights  would  be  concluded 
without  an  opportunity  to  assert  them;  Hail  v.  Hall^  11  Tex.  547;  Mills  v. 
Traylor,  80  Tex.  II;  Story,  Eq.  PL  193.  Appellants,  not  being  parties  to  the 
county  court  suits,  could  in  no  way  be  affected  thereby. 

Other  errors  are  assigned,  but  those  already  considered  are  conclusive  of 
this  case.  We  report  that  the  Judgment  should  be  reversed;  and  as  it  does 
not  appear  from  the  record  what  disposition  has  been  made  of  the  proceeds  of 
the  property  of  K.  Wartelsky  &  Bro.,  the  district  court  of  Wise  oounty  is  di- 
rected to  enter  a  judgment  establishing  the  prior  right  of  appellants  over  the 
claims  of  William  Zadik,  Sam  Wartelsky,  and  H.  Prince  A  Co.,  and  enjoining: 
them,  and  each  of  them,  from  receiving,  and  the  clerk  of  the  county  court  of 
Wise  county  from  paying  to  them,  or  either  of  them,  any  part  of  the  fund  in 
court  arising  from  the  proceeds  of  the  property  of  N.  Wartelsky  A  Bro«  lutll 
the  claim  of  Biankenship  &  Blake  is  satisfied  in  full. 

Willie,  C.  J.  Beport  of  commission  of  appeals  examined,  their  opinioik 
adopted,  and  the  judgment  is  reversed  and  the  cause  remanded. 
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Thurbbr  v.  Gbump. 

(Omrt  of  Aypeah  of  Xentutky.    December  6,  1887.) 

1.  OOBPOBATIOKS— Stock— THANSFKR—RrGHTB  Of  CtlEDITORSr  OF  OWWKB. 

By  Gen.  St.  Ky.  e.  66,  1 11,  transfers  of  the  stock  of  corporaiions  organised  there- 
under are  not  valid,  except  ias  between  the  parties,  until  ontered  on  the  corpora- 
tion's books,  so  as  to  show  the  xiames  of  the  assiffuor  and  assignee,  and  tiie  date  of 
the  transfer,  and  designate  the  shares.  The  books  are  to  show  the  original  stock- 
holders, their  interests,  the  amount  paid  thereon,  and  all  transfers  thereof;  and,  so 
far  as  they  relate  to  the  items  mentioned  in  this  section,  are  to  be  open  to  inspec- 
tion by  Btcckbolders.  MM,  that  the  section  in  question  has  the  effect  of  a  record- 
ing law,  but  was  intended  lor  the  benefit  and  protection  of  noiM  but  oorporatious 
organized  under  tliat  law,  and  purchasers  of  their  stock,  and  that,  as  between  a 
creditor  of  a  stockholder  and  a  purchaser  of  the  latter's  stock,  a  transfer  of  stock 
would  be  yalid  without  entry  on  the  books. 

2.  Same— Title  to  Stock— A(i»kbmekt— CoifSTBUonoK. 

Plaintiff  contracted  with  another  to  assist  in  selling  a  patent-right  owned  by  the 
latter,  and  was  to  receive  for  bis  services  half  of  the  amount  realised  above  a  spec- 
ified sum.  In  payment  for  the  right,  stock  in  a  certain  corporation  was  to  be  is- 
sued to  the  owner  of  the  right.  Had,  that  performance  of  the  contract  by  plaintiff 
would  merely  make  him  a  creditor  of  the  owner  and  did  not  confer  on  him  any 
title  to  the  stock  when  issued. 

3.  Samb— Sai«s  of  8tock«--Evidbnc»  of  Good  Faith. 

Plain tilf  claimed  to  own  stock  in  a  corporation  which  owned  a  patent-right  to 
manufacture  animal  fats  into  food,  but  the  legal  title  to  the  stock  was  in  another. 
Defendant  claimed  as  a  bona  fide  purchaser  from  the  latter.  The  only  evidence  of 
the  purchase  was  defendant's  testimony,  contained  in  two  depositions.  In  the  first. 
taken  in  November,  1861,  he  testified  that  he  bought  the  stock  October  26,  1880, 
for  $15,000  cash,  its  market  value,  but  could  not  tell  whether  the  pavment  was  by 
check;  that  he  bought  without  suspicion  that  the  stock  did  not  belong  to  the 
vendor,  and  took  a  written  assignment  of  the  stock  certificates.  (Other  evidence 
showed  that  defendant  did  not,  until  February  1,  1881,  demand  an  entry  of  the 
transfer  on  the  corporate  books,  though  such  entry  was  necessary  for  protection 
from  junior  purcbasers.)  In  the  second  deposition,  taken  in  December,  1886,  be 
testified  that,  at  the  time  of  the  purchaae,  he  was  a  member  of  a  grocery  firm  do- 
ing a  larsre  business;  that  the  vendor  was  interested  in  the  oleomargarine  business, 
and  said  firm  sold  all  the  products  of  a  corporation  managed  by  the  vendor,  whence 
arose  large  dealings  between  the  two  concerns;  that  defendant  had  discounted  the 
vendor's  notes,  loaned  him  money,  etc.,  having  once  loaned  him  $15,000,  and 
taken  corporate  stock  as  security.  Defendant  detailed  the  facts  as  to  thie  loan,  and 
the  transactions  leading  up  to  toe  purchase,  showing  that  it  was  for  cash.  Ue/d, 
that  there  was  nothing  in  this  evideuoe  to  sustain  a  finding  by  a  court  of  equity 
that  the  purchase  was  not  bona  fide. 

Appeal  from  Louisville  chancery  court. 

This  was  a  suit  in  equity  by  W.  H.  Crump,  appellee,  against  James  Wil- 
son, the  Southern  Dairy  Company  of  Louisville,  and  H.  K.  Thurl:>ec,  to  com- 
pel a  traoflfer  to  Crump  of  certain  stock  in  that  company,  which  had  been 
issued  to  Wilson.  Wilson  had  transferred  the  stock  to  Thurber  before  the  be- 
ginning of  the  suit,  and  Thurber  had  disposed  of  it  pendente  lite.  The  coui-t 
below  rendered  a  decree  against  Thurber  for  the  value  ot  the  stock,  and  he 
appealed. 

Broumt  Humphrey  ^  Davie,^  for  appellant.    Bmmei  Fields  for  appellee. 

Bennett,  J.  The  appellee,  on  the  twenty-sixth  day  of  November,  1880» 
filed  his  petition  in  the  Louisville  chancery  court  against  James  Wilson  and 
the  fcH>utliem  Dairy  Company.  In  his  petition  he  alleged,  in  substance,  that 
he  made  a  verbal  contract  with  James  Wilson,  by  which  he  agreed  to  assist 
him  (Wilson)  in  selling  the  right  to  manufacture,  in  the  states  of  Kentucky 
and  Indiana,  animal  fats  for  the  purposes  of  food,  in  the  form  of  butter,  etc.; 
that  the  right  to  manufacture  animal  fats,  etc.,  in  these  two  states  was  se- 
cured by  patent,  which  patent  Wilson  owned;  that,  by  the  terms  of  the  agree- 
ment, Wilson  was  to  receive  $12,000  for  the  right  to  manufacture  under  hia 
patent  for  the  stat^  of  Kentucky,  and  of  all  over  that  a  urn  received  by  Wilson 
v.6s.w.no.8— 10  C  c^c^n\o 
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for  the  right  to  manufacture  in  the  state  of  Kentucky  the  appellee  was  to 
have  one-half  as  compensation  for  his  seryices;  that  Wilson  was  to  receive 
$8,000  for  his  right  to  manufacture*  under  his  patent,  for  the  state  of  Indiana, 
and  of  all  over  that  sum  received  by  Wilson  for  the  right  to  manufacture  in 
the  state  of  Indiana  the  appellee  was  to  have  one-half  as  compensation  for 
his  services.  The  appellee  alleged  that  he  did  materially  aid  in  getting  a 
company  organized  and  incorporated  under  the  incorporation  law  of  this  state 
in  the  city  of  Louisville,  which  company  was  styled  the  "Southern  Dairy 
Ck)tnpany  of  Louisville;"  that  by  his  aid  Wilson  was  enabled  to  sell  his  patent- 
right  for  the  state  of  Kentucky  to  the  Southern  Dairy  Company  for  500  shares 
of  stock  in  said  company,  each  share  being  for  $100;  that  afterwards  he  aided 
Wilson  in  selling  to  said  company  his  patent-right  for  the  state  of  Indiana 
for  500  more  shares  of  stock  in  said  company,  each  share  being  for  $100; 
that  Wilson  sold,  before  the  certificate  of  stock  on  bis  Kentucky  sale  was  is- 
sued to  him,  100  of  said  shares,  for  which  he  received  $5,000,  and  that  the 
company's  certificate  of  stock  was  issued  to  him  for  the  remaining  400  shares; 
that  the  company  issued  to  Wilson  certificates  of  stock  for  500  shares  on  ac- 
count of  the  Indiana  purchase.  Appellee  alleged  that  Wilson  had  realized 
more  than  $12,000  from  the  stock  issued  to  him  for  the  Kentucky  purchase, 
and  more  than  $8,000  from  the  stock  issued  to  him  for  the  Indiana  pur- 
chase; that,  after  the  sale  of  stock  enough  to  realize  said  sums  of  money,  a 
large  amount  of  stock  still  remained  upon  the  book  of  the  company  in  the 
name  of  Wilson,  and  was  held  by  him.  He  alleged  that  he  was  entitled  to 
one-half  of  this  stock,  bui  Wilson  refused  to  surrender  the  sanus  to  him.  He 
having  made  the  Southern  Dairy  Company  a  defendant,  he  asked  that  it  be 
compelled  to  cancel  the  certificates  of  one-half  of  the  stock  remaining  on  its 
books  in  the  name  of  Wilson,  and  issue  new  certificates  to  him  for  the  same. 
The  Southern  Dairy  Company,  on  the  fouith  day  of  February,  1881,  filed  its 
answer,  in  which  it  stated  that  there  remained  on  its  stock-books  in  the  name 
of  Wilson  250  shares  of  Its  stock;  but  that  the  company  had  been  informed 
that  Wilson,  on  the  twenty^ixth  of  October,  1880,  had  transferred  the  cer- 
tificates of  said  shares  to  the  appellant,  Thurber,  and  that  Thurber  had  de- 
manded that  a  transfer  of  the  stock  be  made  to  him,  but  the  stock  still  re- 
mained in  the  name  of  Wilson;  and  that  the  company  was  willing  to  trans- 
fer it  to  whom  the  court  might  order  it  transferred.  The  appellee  t^n  filed  an 
amended  petition,  in  which  he  alleged  that  the  appellant,  Thurber,  had  never 
paid  any  value  for  the  stock;  and  that  the  transfer  of  the  certificates  had 
never  been  made  to  him,  or,  if  the  transfer  had  been  made  to  him,  it  was 
done  after  he  had  instituted  his  suit.  Afterwards,  the  appellant  appeared 
and  filed  his  answer,  in  which  he  alleged  that  he  purchased  saM  stodc  in  the 
city  of  New  York  on  the  twenty-sixth  of  October,  1880;  that  the  purchase 
was  made  for  value,  in  good  faith,  and  without  any  knowledge  or  informa- 
tion of  the  appellee's  alleged  claim.  He  also  alleged  that  the  certificates  of 
stock  were  delivered  to  him  by  Wilson  at  the  time  of  purdiase.  The  appel- 
lee, in  his  reply,  put  in  issue  the  appellant's  allegations,  and  attacked  the  bona 
fides  of  the  alleged  purchase.  The  lower  court  adjudged  that  the  appellee 
was  entitled  to  the  250  shares  of  stock ;  but,  inasmuch  as  the  appellant  had 
disposed  of  the  stock  sinoe  the  institution  of  the  appellee's  suit,  the  court 
rendered  Judgment  against  the  appellant  for  its  value,  ta»wit,  $107  per  share. 
The  court's  Judgment  was  based  upon  the  fact  that  the  appellant  was  not  a 
bona  fide  purchaser  of  the  stock.  So  the  first  question  to  be  determined  is, 
does  the  evidence  in  the  case  sustain  the  conclusion  reached  by  the  lower 
court,  that  the  purchase  Of  the  stock  was  not  bona  fide  f 

The  appellant  gave  two  depositions  in  the  case.  His  first  deposition  was 
given  in  November,  1881.  In  this  deposition  he  swears  that  he  purchased 
this  stock  from  James  Wilson  on  the  twenty-sixth  of  October,  1880;  that  he 
paid  $15,000  cash  for  it,  which  sum  was  its  market  value;  that  he  was  unable 
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to  toll  whether  the  payment  wbs  by  oheek,  but  ft  was  a  cash  traasaction ;  that 
the  purchase  waa  nuute  in  good  faith,. and  .without  aay  knowledge  or  suspicion 
that  the  stock  did  not  belong  to  Wilson;  that  he  took  an  assignment  of  .the 
certificates,  of  stock  at  the  time  he  made  the  purchase;  that  thereafter  he 
made  atdemand  of  the  Southern  Dairy  Company  to  have  the  stock  transferred 
on  the  book  of  the  company  in  his  name.  It  appears  from  other  facta  in  the 
zecofd  that  this  demand  was  made,  the  first  of  February,  1881.  The  appel- 
lant gave  his  second  deposition  in  December,  1885.  In  this  deposition  he  says 
that,  at  the  time  of.  his  purchase  of  this  stock,  he  was  engaged  in  the  whole- 
sale grocery  business  in  the  city  of  New  York,  as  a  mem^rof  the  firm  of  H. 
K.  &  F.  B.  Thurber,  :Which  firm  did  a  yearly  business  of  about  eighteen  or 
twen^  millions  of  dollars.  That  James  Wilson  was  at  that  timelargely  inter- 
ested in  the  oleomargarine  business,  and  was  managing  the  Commercial  Man- 
nfacturing  Company  in  New  York.  That  his  (appellant's)  firm  sold  all  the 
products  of  Wilson's  firm.  In  that  way  there  were  large  dealings  between 
the  two  firms.  That  Wilson  and  himself  had  individual  dealings  with  each 
other,  consisting  mostly,  if  not  wholly,  of  money  transactions,  such  as  loaning 
him  (Wilson)  money,  discounting  his  notes,  and  e£Eecting  loans  for  him.  That 
on  or  about  the  fourth  of  September,  1880,  he  loaned  Wilson  $15,000,  and 
took  aa  collateral  security  for  the  same  some  stock  which  Wilson  owned  in 
the  Commercial  Maai^acturing  Company,  of  Chicago.  That  this  $15,000 
was  paid  to  Wilson  by  two  che^s,  in  the  name  of  the  appdiant's  firm.  One 
of  the  checks  was  given  on  the  fourth. of  September,  1880,  and  for  $1,500; 
the  other  check  was  given  on  the  eighth  of  September,  1880,  for  $18,486. 
Both  checks  were  drawn  on  the  Importers'  &  Traders'  National  Bank.  That 
Wilson  owed  him  a  balance  of  $15,  which  sum  made  up  the  $15,000.  He 
says  that,  after  giving  Wilson  these  checks  in  the  name  of  the  firm,  he  cred- 
ited Wilson  on  the  books  of  the  firm  with  the  amount  of  the  checks,  and  he 
scitled  the  amount  with  the  firm.  He  explains  why  he  did  not  give  a  de- 
tailed account  of  the  tiaBsaction  in  his  first  deposition;  which  is  that,  having 
given  the  checks  in  the  name  of  the  firm,  he  was  unable,  until  some  time  aft- 
erwards, to  traoe  the  checks  to  this  transaction.  Appellant's  testimony,  as 
given  in  his  second  deposition,  certainly  does  not  contradict  his  evidenee  as 
given  in  Us  first  deposition.  In  his  second  deposition,  he  details  the  history 
of  the  transactions  between  Wilson  and  himself  that  culminated  in  the  pur- 
cfaaae  of  the  stock;  which  transactions  show,  as  stated  in  his  first  deposition, 
that  the  purchase  of  the  stock  was  really  for  cash.  In  other  words,  the  pur- 
chase was  in  fact  acash  transaction.  . 

The  ]^>pellaat's  evidence  is  the  only  evidence  of  this  transaction.  He  is  not 
contradicted  as  to  the  transaction,  in  any  particular,  by  other  evidence.  It 
is  true,  there  iqipear  in  his  evidence  some  discrepaooies  upon  minor  and  ool- 
k^ral  points;  but  taking  his  first  deposition  upon  thesubject  of  the  purchase. 
and  theetremnstances  given  in  his  second  depositicm  that  led  to  the  purchase, 
we  aro  constrained  to  the  conclusion  that  his  evidence  as  to  the  transaction  is 
not  oontndictory.  We  cannot  discredit  the  appellant's  evidence  as  to  tira 
honafidM  of  the  purchase,  upon  the  ground  that  he,  in  the  light  of  other  evi- 
dence, was  mistaken  in  his  recollection  as  to  the  hoM  fides  of  the  transaction; 
but,  if  be  is  to  be  discredited,  it  must  be  upon  tira  ground  that  he  has  com- 
mitted perjury.    We  think  the  evidence  does  not  justii^  such  a  conclusion . 

Before  discussing  the  question  of  the  legal  right  of  the  appellant  to  the 
stock,  it  is  necessary  to  determine  how  Wilsou  held  it;  whether  in  his  o.wn 
right  or  not.  FirsU  The  appellee's  evidence  shows  clearly  that  the  stock  was 
issued  to  Wilson  with  appellee's  knowledge  and  consent;  that,  in  a  word,  the 
stock  was  to  stand  on  the  company's  stock-books  in  the  name  of  Wilson,  and 
thecerttficates  of  stock  were  to  be  issued  to  Wilson.  8eoand.  That  the  ap- 
pellee was  to  have  one-half  of  all  that  might  be  realized  over  $12,000  on  the 
sale  of  the  patent-right  for  EuSntueky,  and  one-half  of  all  that  mig^t  be  ipal- 
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ized  over  S8,000  ofn  the  sale  of  the  {>ateiit-r!ght  for  the  state  of  Indiana;  that 
the  agreement  dearlj  contemplated  a  money  thmsaotion  between  the  appellee 
and  Wilson.  So,  on  the  twent3r«sixth  of  October,  1880,  James  Wilson  was  the 
legal  owner  of  this  stock.  The  appellant  purchased  the  stock  from  him  at  its- 
market  value,  and  without  notice  of  the  app^^ee's  claim,  and  took  an  assign- 
ment of  the  certiflcates  of  stock.  These  oertiftcates  were  not  presented  to  the 
Southern  Dairy  Company  to  be  cancelled,  and  the  stock  entered  in  the  name 
of  the  appellant,  until  after  the  appellee  brought  this  action.  So  the  question 
arises,  what  title  did  the  appellant  acquire  by  his  purchase  and  the  transfer 
of  the  certificates? 

The  Southern  Dairy  Company  was  organized  under  chapter  ^,  Gen.  St. 
The  eleventh  section  of  this  chapter  reads  as  follows:  ^Transfers  of  stock 
shall  not  be  valid,  except  as  between  the  parties  thereto,  until  the  same  are 
regularly  entered  upon  the  books  of  the  company,  so  as  to  show  the  name  of 
the  person  by  whom  and  to  whom  the  transfer  is  made,  the  nnmber  or  other 
designation  of  the  shares,  and  the  date  of  the  transfer.  The  books  of  the  com- 
pany shall  be  so  kept  as  to  show  intelligibly  the  original  stockholders,  their 
respective  interests,  the  amount  which  has  been  paid  thereon,  and  all  trans- 
fers thereof;  and  such  books,  or  correct  copies  thereof,  so  far  as  they  relate  to 
the  items  mentioned  in  this  section,  shall  be  subject  at  all  times  to  the  inspec- 
tion of  any  stockholders' desiring  the  same. "  By  this  section  Wilson  was  not 
denied  the  right  to  transfer  his  stock^n  the  company.  By  the  common  law„ 
his  stock  being  personal  property,  he  had  tlie  right  to  sell  it  at  private  sale» 
and  pass  a  perfect  legal  title  to  it;  which  sale,  upon  delivei^  of  the  stock  itself* 
if  susceptible  of  manual  delivery,  if  not,  upon  the  delivery  of  the  certificates 
and  a  symbolical  delivery,  would  pass  the  legal  title  to  the  vendee,  which  title 
would  prevail  against  any  prior  lien  upon  the  stock  or  executory  contract  con- 
cerning it,  of  which  the  vendee  had  no  notice,  which  sale  would  also  prevail 
Hgainst  any  subsequent  sale  or  transfer  of  the  same  stock.  So  far,  therefore^ 
as  the  statute  treats  the  transfer  of  stock  as  between  the  vendor  and  vendee 
as  valid,  it  is  simply  declaratory  of  a  common-law  principle.  This  common- 
law  principle  is  unrestrictive  of  the  right  of  tlie  owner  of  stock  to  sell  it  at 
private  sale  and  pass  a  perfect  legal  titld  to  it;  James  Wilson  was  the  legal 
owner  of  the  stock.  The  absolute  legal  title  was  in  him  when  he  sold  it  to 
tlie  appellant.  He  parted  with  all  the  title  that  he  had.  lie  had  the  legal 
title,  and  he  sold  that  title.  There  was  nothing  left  for  him  to  do  concerning 
the  transfer.    All  the  title  that  he  had,  vested  in  his  vendee. 

It  is  well  settled  that  where  a  person  makes  an  absolute  sale  of  property  to 
which  he  has  a  legal  title,  the  legal  title  passes  to  the  vendee,  subject,  how- 
ever, to  such  restrictions  as  our  registration  laws  may  put  upon  such  transae- 
tions  in  the  interest  of  innocent  purchasers,  etc.  Even  where  the  registra- 
tion laws  require  that  certain  conveyances,  to  be  valid  as  against  innocent 
purchasers  and  creditors  without  notice*  must  be  recorded,  such  sales,  as 
between  the  vendor  and  vendee,  pass  the  legal  title,  for  the  reason  that  the 
vendor  has  the  legal  right  to  sell  the  property;  and  when  he  owns  the  legal  title^ 
and  sells  it,  he  passes  all  that  he  has.  There  is  nothing  left  for  him  to  do  to 
perfect  the  title,  for  the  purchaser  has  all  his  right  in  the  property.  So,  in 
this  case,  WMlson  sold  the  stock  to  the  appellant.  He  parted  with  bH  the  title 
he  had,  which  was  the  legal  title.  There  was  nothing  left  for  him  to  do  to 
perfect  that  title  in  the  appellee.  The  Southern  Dairy  Company  was  not  a 
joint  owner  of  this  stock;  this  company  had  no  legal  or  equitable  title  to  it. 
Wilson  was  a  member  of  the  company,  one  of  the  incorporators,  and  by  the 
terms  of  his  membership  this  stock  was  to  be  free  from  assessments.  He  held 
his  stock,  not  in  common  with  his  brother  membera,  but  in  his  own  abeolute 
right;  so  the  appellant  was  not  compelled  to  look  to  the  company  in  order  to 
get  it  to  relinquish  any  equitable  or  legal  title  that  it  held  to  the  stock,  for  it 
held  neither  legal  nor  equitable  title  to  the. stock.    The  apn^lant,  then^  by 
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his  purchase,  acquired  Wilson's  title  to  the  stock.  The  companj  owned  no 
legal  or  equitable  title  to  it»  nor  did  any  one  elsOi  It  follows,  therefore,  that 
the  appellant,  aa  between  Wilson  and  himself,  acquired  the  legal  title  to  the 
stock,  and,  according  to  common-law  principles,  he  acquired  the  legal  title  as 
against  all  the  world. 

But,  according  to  the  eleventh  section  of  the  statute,  the  "transfers  of  stock 
shall  not  be  valid,  except  as  between  the  parties  thereto,  until  the  same  are 
^entered  upon  the  books  of  the  companj,  **  etc.  This  provision  was  certainly 
made  for  the  benefit  of  the  corporation  and  purchasers,  but  not  for  the  benefit 
<a  the  creditors  of  the  stoclcholders.  It  is  but  right  that  the  company  should 
know  at  all  times  who  its  stockholders  are;  their  right  to  vote;  their  right  to 
draw  dividends;  their  right  to  shape  and  control  the  destiny  of  the  company, 
in  the  prosperity  and  welfare  of  which  each  member  has  a  direct  Interest. 
The  protection  of  the  company  against  paying  dividends  to  the  wrong  person; 
the  protection  of  the  company  against  conflicting  claimants  of  the  stock;  the 
risk  of  paying  dividends  or  other  emoluments  to  illegal  claimants;  the  risk 
they  would  run  in  recognizing  the  rights  of  conflicting  claimants  who  held 
<»nflicting  private  transfers  of  stock  f i*om  the  same  stockholder, — ^these  reasons 
doubtless  inspired  the  provision  requiring  that  transfers  of  stod^  in  order  to 
be  valid  as  against  the  company,  should  b^  transferred  on  the  books  of  the 
company.  So,  also,  as  is  said  above,  but  for  the  restriction  in  the  eleventh  sec- 
tion, a  purchaser  of  stock  from  the  stockholder  would  acquire  a  perfect  legal  title 
to  the  stock  as  against  antecedent  liens  and  purely  executory  rights  of  third 
persons  of  which  the  vendee  had  no  notice;  also,  his  purchase  would  prevail 
against  subsequent  purchasers;  and  as  the  statute  does  not  require  that  the 
transfer  of  the  stock  shall  be  made  only  by  a  transfer  of  the  certificate  of  stock, 
but  the  transfer  may  be  made  by  any  writing,  it  is  therefore  within  the  power 
•of  the  owner  of  the  stock  to  sell  it  to  different  persons.  It  was  therefore  also 
intended  that  the  said  section  of  the  statute  supra  should  have  the  effect  of  a 
jpegistration  law»  as  between  conflicting  purchasers  of  stock  from  the  same 
person,  and  to  provide  that  the  right  of  the  junior  purchaser,  without  notice 
«f  the  prior  unregistered  purchase,  should  prevail  against  the  right  of  the 
senior  purchaser,  if  the  junior  purchaser  should  succe^  in  having  his  transfer 
entered  upon  the  book  of  the  company  first,  and  without  notice  of  the  senior 
purchase.  But  thesection  9upra  does  not  operate  as  a  registration  law  in  the 
interest  of  the  creditors  of  the  stockholder,  for  the  reason  that  the  books  of  the 
company  are  not  required  to  be  kept  open  for  the  inspection  of  the  public. 
The  books  are  required  to  be  kept  open  to  the  stockholders  only.  Outsiders 
have  no  right  to  demand  an  Inspection  of  the  books;  therefore  the  section  in 
question  was  not  intended  for  the  protection  of  creditors.  As  to  them,  the 
stock  of  the  stockholder  is  as  unrecorded  stock;  as  to  the  creditor,  the  stock 
«f  the  stockholder  is  as  though  the  stockholder  held  it  in  his  pocket  on  some 
private  individual,  in  which  latter  case  a  bona  flde  transfer  for  value  is  good 
against  the  transferrer's  creditors.  So,  in  the  case  at  bar,  the  recording  of 
the  transfer  of  stock  on  the  books  of  the  company,  not  being  required  for  the 
benefit  of  the  stockholder's  creditors,  but  for  the  benefit  of  the  company  and 
purchasers,  the  transfer  of  the  stock,  without  the  transfer  being  entered  upon 
the  books  of  the  company,  limited  the  passage  of  the  legal  title  strictly  to  the 
vendor  and  vendee,  as  between  the  vendee  and  the  company  and  a  subsequent 
purchaser  for  value,  and  without  notice  df  the  prior  purchase  at  the  time  he 
had  his  transfer  recorded  on  the  books  of  the  company;  but,  as  between  such 
purchaser  and  the  creditors  of  the  stockholder,  the  purchaser  acquires  a  perfect 
kfiol  title.  -See  Railroad  Co.y.  Schuyler,  34  K.  Y.  80;  Low.  Tr.  Stocks,  88 
93,  95,  96. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is  remanded,  with 
directions  to  dismiss  the  appellee's  petition. 
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ffVLUS  V.  OomidllWSALTB. 
(CbttH  of  Appeali  qf  Kentudty,    December  17, 1B87.) 

1.  Crimifal  pBAoncB— Former  Jbopardt— Dismissal  ArriR  Nvw  Trial  Orahtkd. 

Defeudant  waa  convicted  of  perjury  on  a  defective  indictment,  and  a  new  trinl 
granted.  The  indictment  waa  dismissed,  and,  on  a  new  indictment,  defendant  waa 
tried  and  convicted.  Crim.  Code  Ky,  providea  that  theatate'a  attorney  RiAy*  at  mnr 
time  before  submitting  a  ca^e  to  the  jury,  diamiaa  the  indictment  as  to  any  defend* 
ant^  and  such  dismiasal  shall  not  bar  a  subsequent  prosecution  for  the  same  offense. 
ffeldf  that  the  granting  of  a  new  trial  placed  the  parties  in  the  same  condition  as  if 
there  hfid  been  no  trial,  and  the  former  conviction  was  no  bar  to  the  second  indict- 
ment.   BMhLfu  ▼.  Om.,  I  S.  W.  Rep.  780,' tbUowed.i 

2.  PBBJURT-^CoHTiNnAircB— Ap^LPOAnoir  MAns  rou  Drlat. 

Defendant  was  indicted  for  perjary  in  1888,  waa  tried  ottoe,  and  e^ae  oontianed 
from  term  to  term  until  1887,  when  the  indictment  waa  dismissed,  and  a  new  od« 
found.  It  was  presented  on  one  day,  and,  the  next,  defendant  asked  for  a  contin- 
uance until  next  term  to  obtain  witnesses.  The  court  overruled  the  motion,  and 
set  the  case  for  the  fourth  day  thereafter,  giving  defendant  all  the  processes  he 
asked  for  to  get  the  two  witnesses' he  wanteo.  On  the  day  of  trial  he  aaked  a  con- 
tinuance on  account  of  other  witnesses,  and  claimed  that  he  bad  only  prepared  his 
case  as  to  the  fornier  indictment,  which  was  defective.  The  indictiuents  charged 
the  same  oflTense,  and  the  tirst  contained  all  that  was  in  the  last,  save  a  single  state- 
ment as  to  one  particular  fact.  Heid,  that  the  motions  fbr  continuance  were  profH 
erly  overruled. 
S.;  8am>— DteRXB  ov  Paoor. 

In  a  trial  of  an  indictment  for  periniy»  one  witnats  teiiified  to  what  the  accoaed 
swore,  and  one  to  a  portion  of  it.  The  court  instructed  the  jury  that  the  accused 
must  be  acquitted,  unless  it  was  proven  he  swore  falsely  by  two  witnesses,  or  by 
one  and  strong  corroborating  testimony;  but  refused  to  instruct  them  that  if  one 
testified  to  what  tlie  accused  swore,  and  another  to  a  portion  of  it,  there  ooxild  be  no 
conviction  unless  there  were  atrong  corroboratili|9  otroumatancea.  AU,  that  the 
'   instruction  aa  given  waa  correct,  and  the  chaise  aaked  for  propedy  r«fuaad« 

Appeal  from  circuit  court,  Livingston  county. 

E.  Newton  Wells  was  convicted  on  an  indictment  for  petjuty.  A  new  trial 
was  granted.  The  old  indiietment  was  dismissed,  and  <m  a  n6w  indictment 
be  was  convicted  and  appealed. 

/.  W.  Bush,  for  appellant.    P.  W,  Hardin,  for  appellee. 

Holt,  J.  The  appellant,  E.  Newton  tVells,  was  convicted  of  false  swear- 
ing upon  a  def^tive  indictment.  Upon  his  motion,  a.  new  trial  was  granted. 
The  court  then,  upon  the  motion  of  the  prosecuting  attorney,  dismissed  the 
indictmelit,  and  resubmitted  the  charge  to  the  grand  jury,  who  reindicted  him» 
and  he  was  again  convicted.  Upon  the  last  trial,  he  relied  upon  the  former 
conviction,  and  his  having  been  once  in  jeopardy,  as  a  bar  to  any  further  pros- 
ecution: When,  however,  a  new  trial  has  been  granted  to  the  accused  upon 
bis  own  request,  he  cannot  plead  the  former  trial  and  conviction  in  bar  of  fur- 
ther proceedings.  Equally  as  well  could  he,  after  a  reversal  by  an  appellate 
court,  at  his  instance,  of  a  judgment  of  conviction,  rely  upon  it  in  bar  of  an- 
other trial.  When  he,  upon  his  asking,  obtains  a  new  trial,  the  case  stands 
as  if  it  had  never  been  tried;  and  It  follows,  of  course,  that  the  trial  court  may 
dismiss  the  indictment,  resubmit  the  charge  to  the  grand  jury,  and,  upon  the 
finding  of  a  new  indictmeht,  retry  the  casei  This  question  was  decided  by 
this  court  in  the  case  of  Haskirts  v.  Com,,  1  S.  W.  Rep.  730,  (November  13^ 
1886.) 

Section  243,  Crim.  Code,  says:  "The  attorney  of  the  commonwealth,  with 
permission  of  the  court,  may,  &t  any  tin>e  before  the  case  is  finally  submitted 

'When  defendant  obtains  a  new  trial,  be  piftoea  hiniaelf  in  tbeaaine  poiHiion  aa 

ihough  he  had  not  been  tried,  and  a  conviction  on  such  Urst  trial  is  no  bar  to  asubse^ 
quent  conviction.  Johnson  v.  State,  (Ala.)  2  South.  Rep.  466,  and  note;  Robinson  v. 
State,  (Tex.)  4  S.  W.  Rep.  9U4,  and  note. 
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to  the  Jury,  dismiss  the  indictment  as  to  all  or  part  of  tfie  defendants*  and  such 
dismissal  shall  not  bar  a  future  prosecution  for  the  same  offense."  In  the 
case  of  Williams  ▼•  Com.,  78  Ey.  93,  this  provision  was  held  to  be  unconsti- 
tutional only  so  far  as  it  attempted  to  authorize  a  dismissal  after  jeopardy  had 
attached,  without  its  operating  as  a  bar  to  a  further  prosecution  for  the  same 
charge.  Here,  however,  the  granting  of  the  new  trial  placed  the  parties  in 
the  same  condition  as  if  there  had  been  no  trial;  and  before  the  commence- 
ment of  a  second  one,  and  before  jeopardy  attached,  the  indictment  was  dis- 
missed. 

The  first  indictment  was  found  in  February,  1888.  The  case  was  tried 
once,  and  contlnned  from  term  to  term,  and  several  times  upon  the  motion  of 
the  accused,  until  August,  1887,  when  the  indictment  was  dismissed,  and  a 
new  one  found.  It  was  presented  upon  one  day,  and  the  next  day  the  accused 
filed  his  afiidavit,  and  asked  a  continuance  of  the  case  until  the  next  term  of 
the  court.  The  court  overriUed  the  motion,  and  set  the  case  for  trial  upon 
the  fourth  day  thereafter.  It  awarded  to  the  accused  all  the  process  he  asked 
to  compel  the  attendance  of  the  two  witnesses  on  account  of  whose  absence 
the  continuance  was  sought,  and  one  of  them  was  upon  the  subsequent  trial 
introduced  by  the  commun wealth,  and  testified  against  Uie  appellant.  When 
the  day  set  for  the  trial  arrived,  he  again  asked  a  continuance  upon  an  affi- 
davit, but  not  on  account  of  the  witnesses  named  in  the  one  presented  four 
days  previously;  and  it  is  evident  from  the  last  affidavit  that  he  had  no  good 
reason  to  suppose  that  the  two  persons  therein  named  would  testify  as  therein 
stated.  It  was  undoubtedly  an  application  for  delay  merely.  He  was  in- 
dicted for  testifying  falsely  upon  the  trial  of  one  charged  with  murder.  The 
last  indictment  contained  all  that  was  in  the  first  one,  save  a  single  statement 
as  to  a  particular  fact.  The  first  one  was  not  defective  save  as  to  this  single 
statement.  It,  however,  also  contained  all  the  matter  charged  in  the  last  in- 
dictment. The  accused  claimed  that,  knowing  ail  the  matter  in  the  first  in- 
dictment was  defectively  stated,  save  what  purported  to  be  the  one  portion  of 
his  testimony,  he  had  only  prepared  his  case  as  to  it;  and  that*  by  reason  of 
the  finding  of  the  new  indictment,  he  should  have  until  the  next  term  to  find 
his  testimony,  and  prepare  his  case.  The  testimony  he  had  given,  however, 
was  at  one  and  the  same  time;  and  we  cannot  well  conceive  how  testimony 
applicable  to  a  trial  under  the  one  indictment  would  not  have  been  materi^ 
to  a  trial  upon  the  other.  Both  charged  anbstantially  the  same  offense.  The 
accused,  in  preparing  for  trial  under  the  one  indictment,  would  necessarily 
almost  prepare  for  it  under  the  oth^,  or  at  least  become  informed  of  all  testi- 
mony likely  to  benefit  him.  The  motion,  for  a  continuance  was  properly  over- 
raled. 

The  law  forbids  a  conviction  for  false  swearing  save  upon  the  testimony  of 
two  witnesses,  or  one  and  strong  corroborating  circumstances.  In  this  case 
the  jury  were  told:  **The  accused  most  be  acquitted  unless  it  is  proven  that 
be  swore  falsely  by  two  witnesses,  or  by  one  witness  and  strong  corroborating 
circumstances."  The  defense  asked  an  instruction  which  substantially  told 
the  jury,  or  which  was  calculated  to  lead  them  to  believe,  that  if,  upon  the 
trial  of  one  charged  with  giving  false  testimony,  one  witness  testifies  to  what 
the  accused  swore,  but  another  witness  is  only  able  to  detail  a  part  of  it,  or; 
in  other  words,  one  testifies  to  one  portion  of  it,  and  the  other  to  another, 
that  then  there  can  be  no  conviction,  in  the  absence  of  strong  corroborating 
circumstances.  This,  it  seems  to  us,  would  have  been  a  misapplication  of 
the  law.  If  not,  then  the  conviction  of  a  perjurer  or  false  swearer  would  be 
rare,  and  often  impossible.  Two  witnesses  and  more  testified  to  what  the 
accused  substantially  swore.  They  of  course  differed  some  aa  to  tlie  language 
used  by  him,  and  one  recollected  more  of  his  testimony  than  another;  but, 
when  considered  together,  there  can  be  no  doubt  of  the  oonedness  of  the 
verdict.    The  instruction  as  given  was  a  correct  statement  of  the  hiw,  and 
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fully  ks  favorable  to  thD  accused,  upon  tfao  circumstances  of  the  case,  as  he 
bad  a  right  to  expect,  if  not  more  so;  and  the  judgment  is  aflirmed. 

Bennett,  J.,  not  sitting* 


FlTZOERALD  V.  Ck)MMONWEALTH« 

(Oourt  of  Ajjpealt  qf  Kentucky.    Deoember  17,  18S7.) 

1.  HoMiciDB— Eyidbncb-'Res  Gbbta. 

On  the  trial  of  an  indictment  for  murder,  a  second  statement  mada  by  defendant, 
a  few  minutes  after  the  killing,  as  to  how  the  diffloalty  oocorred,  was  properly  ex- 
cluded as  not  being  a  part  of  the  re$  geaiat. 

2.  Samb— IireraucrioKB. 

On  the  trial  of  an  indictment  for  murder,  it  was  not  proper  to  modify  an  Instruc- 
tion to  the  jury  by  adding  thereto  **  that  although  they  believed,  from  the  evidence, 
defendant  sought  the  deceased,  and  attacked  him  with  the  intent  to  kill  him,  yet 
if  they  also  believed  that  defendant  ceased  to  attack  the  deceased,  wi^  the  intention 
of  withdrawing  from  the  difficulty,  and,  after  he  had  thus  ceased,  the  deceased  at- 
tacked defendant  in  such  manner  as  to  give  him  reasonable  ground  to  believe,  and 
he  did  believe,  thatthe  deceased  intended  to  kill  him,  or  do  him  great  bodily  harm, 
then  defendant  had  the  ri^ht  to  renew  the  attack  for  the  purposes  of  defending:  him- 
self," unless  there  was  evidence  before  the  Jury  showing,  or  the  facts  and  ciicum- 
stances  were  such  that  the  Jury  might  infer,  a  state  of  facts  as  set  fi>rth  in  the  modi- 
fication above. 

Appeal  from  circuit  court,  Scott  county. 

A.  I>uvall,  for  appellant.    P.  W.  Hardin,  for  the  Commonwealth. 

Bennett,  J.  The  indictment  which  was  found  by  the  Scott  county  grand 
jury  charges  the  appellant  with  the  crime  of  having  murdered  Tice  Hail.  The 
trial  of  the  charge  resulted  in  convicting  the  appelhtnt  of  the  ciime  of  volun- 
tary manslaughter,  and  his  punishment  was  fixed  at  13  years*  confinement  in 
the  state  penitentiary.  In  his  appeal  he  relies  upon  two  errors  of  the  lower 
court  as  grounds  of  reversal. 

The  first  is  that  the  lower  court  refused  to  allow  l)im  to  put  in  evidence  his 
statement,  which  was  made  within  a  few  minutes  after  the  killing,  as  to  bow 
the  difficulty  occurred.  He  claims  that  this  statement  was  a  part  of  the  res 
gestof^  and  it  was  therefore  competent  evidence  in  his  behalf.  It  is  sufficient 
to  say  that  tliis  statement  was  made  after  the  appellant  had  made  another 
statement  as  to  how  the  deceased  came  to  his  death.  This  statement,  there- 
fore, was  not  competent  evidence  as  a  part  of  the  res  gestcB, 

The  second  error  assigned  is  that. the  lower  court,  in  instruction  No.  2, 
failed  to  modify  the  latter  part  of  it  by  telling  the  jury  that  although  they  be- 
lieved from  the  evidence  the  appellant  sought  the  deceased,  and  attacked  him 
"  with  the  intent  to  kill  him, "  yet  if  they  also  believed  that  the  appellant  ceased 
to  attack  the  deceased,  with  the  intention  of  withdrawing  from  the  difficulty, 
and,  after  he  had  thus  ceased,  the  deceased  attacked  the  appellant  in  such 
manner  as  to  give  him  reasonable  grounds  to  believe,  and  he  did  oelieve,  that 
deceased  intended  to  kill  him,  or  do  him  great  bodily  harm,  then  the  appellant 
had  the  right  to  renew  the  attack  upon  the  deceased  for  the  purpose  of  defend- 
ing himself.  If  there  had  been  any  evidence  before  the  jury  that  the  appellant 
did  cease  his  attack  upon  the  deceased  with  the  intention  of  withdrawing  from 
the  dilficulty,or  if  the  facts  and  circumstances  attending  the  difficulty  were 
such  that  the  jury  might  have  inferred  that  the  appellant  ceased  to  attack  the 
deceased,  with  the  intention  of  withdrawing  from  the  difficulty,  and  that  the 
deceased,  notwithstanding,  continued  to  assault  the  appellant  In  such  manner 
as  to  cause  him  to  believe  Uiat  the  deceased  was  about  to  kill  him,  or  do  him 
great  bodily  harm,  then  the  modification.oon  tended  for  would  have  been  proper ; 
but,  as  there  were  no  such  evidence,  facts,  or  circumstances  before  the  jury, 
the  instruction  without  the  modification  was  proper.    The  evidence,  in  the 
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case  shows  that  the  deceased  was  a  reckless,  brutal,  bad  man;  that  the  ap- 
pellant  was  much  inferior  to  the  deceased  in  physical  strength;  that  the  de- 
ceased was  prone  to  impose  on  persons  who  were  in  physical  strength  his  in- 
feriors; thHt,  just  a  short  time  before  deceased  was  killed,  he  had,  without  the 
slighest  justification,  assaulted  the  appellant,  and  branded  him  with  epithets, 
the  vilest  in  the  English  language;  that  the  appellant,  while  smarting  an4 
burning  from  the  effect  of  this  ill  usage,  armed  himself,  and  sought  the  de- 
ceased, and  killed  him. 

As  it  is  only  for  errors  of  law  that  this  court  can  reverse  in  criminal  cases, 
and  as  we  find  none  in  this  case,  the  judgment  of  the  lower  couii;  is  affirmed. 


Babnett  V,  MoGabtt. 

(Ofuri  of  Appeali  of  Keniueky,    December  10, 1887.) 

BpkCIPIC   PKBfOBMAKCK— FaILUBB  OF    COWSIDBRATION— VbBDICT   OF   JUBT— RkVIBW    OW 
ApPBAI/. 

Defendant  gave  a  bond  for  theealeof  certain  land  to  plaintiff,  in  consideratioD 
of  a  breeding  jack,  taken  with  a  warranty  as  to  hia  qualities.  JIMt  in  an  action  Ut 
enforce  the  contract,  that,  as  it  appeared  that  there  was  sufficient  evidence  on  wliicii 
to  base  a  decision  that  the  warranty  was  broken,  the  judgment  of  the  court  refus- 
ing to  enforce  the  x^ntract  would  not  be  disturbed. 

Appeal  from  circuit  court,  Ohio  county. 

J.  W.  Barnett  brought  an  action  to  enforce  a  contract  for  the  sale  of  land 
made  by  him  with  Justin  McCarty.  Judgment  for  defendant.  Plaintiff  ap- 
peals. 

McHenry  *  Hill  and  W.  F.  Gregory,  for  appellant.  W.  T.  ffllts  and  E,  W. 
Bines,  for  appellee. 

Prtor,  C.  J.  We  concur  with  the  Views  of  counsel  for  the  appellant  that 
there  is  only  an  issue  of  fact  in  this  case,  and,  the  court  below  having  passed* 
on  that  question,  would  be  reluctant  to  disturb  the  judgment,  although  the 
pleadings  and  proof  present  a  case  where  the  judgment  must  necessarily  have 
been  rendered  by  the  chancdlor,  as  the  appellant  could  have  enforced  his  con- 
tract in  no  other  tribunal.  The  appellant  held  the  bond  of  the  appellee  for 
title  to  a  small  tract  of  land,  the  consideration  for  its  execution  by  the  appel- 
lee being  the  sale  and  delivery  to  appellee  of  a  jack  valued  at  6400.  The  ap- 
pellee refusing  to  make  title,  an  action  was  Instituted  to  enforce  the  contract, 
and  the  defense  was  a  failure  of  consideration,  a  fraudulent  warranty,  and  that 
the  jack  had  been  returned  by  the  appellee  to  the  appellant;  The  evidence 
conduces  to  show  that  the  jack  was  worthless,  an,d  that  the  appellant  knew  it, 
and  furthermore  that  there  was  a  warranty  as  to  his  being  a  sure  breeder,  and 
would  serve  mares  readily  without  having  a  jenny  to  excite  his  passion. 
While  there  is  much  conflict  in  the  testimony,  and  proof  from  many  of  those 
who  bred  to  this  jack  while  the  appellant  owned  him  of  his  extra  breeding 
qualities,  some  of  his  colts  taking  the  premiums  at  the  t>est  fairs  in  that  por- 
tion of  the  state,  still  the  jack  was  evidently  failing  in  his  procreative  |x>wers 
when  sold,  and  that  fact  was  doubtless  known  to  the  plaihtiff .  He  would  serve 
no  mares  after  the  appellee  bought  him;  and  appellant's  long  and  weary  state- 
ment of  tlie  history  of  the  trade  indicates  that  he  was  attempting  (taking  his 
own  version  of  it)  to  avoid  any  future  responsibility  by  reason  of  the  sale. 
We  think  the  testimony  fully  sustains  the  judgment  surrendering  the  bond 
for  title  and  placing  the  parties  in  statu  quo.    Judgment  affirmed. 


Vattohn  c.  CJowmonwkalth. 

(Qmrt  of  AnpealB  of  Kentucky,    December  13,  1887.) 

HoMiciDB — KviDBKCB— Dyiwo  Dkclaratiows— Skwbb  OF  Imprmdiho  Dbath. 

A  dying  declaration  by  one  who  had  been  shut  \fy  defendant  was  admitted 
against  him  upon  his  trial  for  (he  homicide.    The  deceased  said  '*  he  believed  he 
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would  have  to  die{*'  bat  no  other  evideDoe  appeared  to  show  hia  sense  of  impend- 
ing dissolution.  Bdd^  that  the  adniiuslon  of  his  declarations  under  the  circuin- 
stances  was  error.' 

Appeal  from  circuit  court,  Floyd  county. 

Defendant,  M.  Y,  B.  Vaughn,  was  tried  and  convicted  of  xnanslaughterr 
and  appealed  to  this  court. 

Walter  8.  Harkma^  for  appellant.    P.  W.  Hardin,  for  appellee. 

Bennett,  J.  The  appellant  was  indicted  in  the  Floyd  circuit  court  for  the 
murder  of  Robert  Stephens.  His  trial  resulted  in  his  conviction  of  the  crime 
of  manslaughter.  His  motion  for  a  new  trial  having  been  overruled,  he  has 
appealed  to  this  court.  Richard  Ward  was  the  only  witness  for  the  common- 
wealth that  saw  the  difficulty  between  the  appellant  and  Robert  Stephens. 
This  witness  states  that  he  and  Robert  Stephens,  on  Sunday  morning,  were 
on  their  way  to  church.  That  they  had  left  the  public  road,  and  were  walk- 
ing along  a  small  pathway  which  led  near  the  house  of  the  appellant.  That 
this  pathway  was  just  outside  of  the  fence  which  Inclosed  the  appellant's 
premises.  That,  as  they  were  travelling  along  the  path  near  the  appellant's 
house,  the  appellant  presented  himself  with  gun  in  hand  Just  fronting  Robert 
Stephens.  That  Stephens  asked  appellant  wiiat  be  meant.  To  this  inquiry 
the  appellant  replied,  "  You  get  out  of  this  path  and  into  the  road. "  That  Ste- 
phens started  to  go  towards  the  road,  and  had  gone  as  far  as  10  or  15  steps 
when  the  appellant  shot  him  in  the  back.  That  Stephens,  as  he  was  walking 
along  the  path  before  he  met  the  appellant,  and  at  the  time  of  the  meeting 
and  shooting,  had  a  pistol  in  his  hand,  but  never  attempted  to  use  it;  nor  did  he 
make  any  hostile  detnonstrations  towards  the  appellant.  On  the  other  hand, 
the  appellant  swears  that  there  had  been  previous  trouble  between  him  and  Rob- 
ert Stephens.  That  Stephens  had  frequently  threatened  to  take  his  life*  That 
be  had  previously  forbidden  Stephens  to  come  on  his  premises.  That  the  path 
was  on  his  premises,  and  Stephens  knew  it.  That  he  saw  Stephens  from  hia 
bouse  c<»ning  along  the  path  with  his  pistol  in  hand.  That  he  took  his  gun 
and  went  to  meet  Stephens  for  the  purpose  of  oitleriug  him  off  bis  premises. 
That  when  he  got  near,  Stephens  asked  him  what  he  meant  "I  told  him  ta 
go  in  the  road  off  my  premises."  That  Stephens  said  he  would  not  do  it. 
That  he  immediately  presented  his  pistol,  and  snapped  it  at  appellant,  and 
made  another  effort  to  shoot.  That  after  Stephens  snapped  his  pistol,  but 
while  he  was  still  endeavoring  to  shoot,  the  appellant  shot  him.  There  was 
other  evidence  which  showed  tliat  the  appellant  and  Robert  Stephens  were  en- 
emies, and  that  each  had  threatened  thelife^f  the  other;  but,  according  to  the 
evidence,  it  seems  that  Stephens'  threats  were  direct  and  violent,  while  the 
appellant's  threats  were  ^nerally  conditional,  such  as  what  he  wouki  havete 
do,  or  what  he  would  l)e  justified  in  doing. 

The  lower  court  permitted  the  commonwealth  to  prove  by  Turner  Bran- 
bom  what  purported  to  be  the  dying  declarations  of  Robert  Stephens.  His 
evidence  is  as  follows:  *'He  [Stephens]  said  that  he  believed  he  would  have 
to  die.  He  said:  '  I  thought  I  would  get  away  from  Burin  [meaniqg  the  ap- 
pelUiut]  without  any  trouble.  I  thought  he  was  trying  to  bluff  me,  as  he  had 
always  tried  to  do.'  "  This  evidence  tended  to  strengthen  the  evidence  of 
Ridiard  Ward  as  to  what  occurred  at  the  time  of  the  killing,  and  to  throw  the 
blame  upon  the  appellant  in  the  previous  difficulties  between  him  and  Ste* 
phens. 

'As  to  the  conditions  requisite  for  the  admission  of  dyinv  declaratloDB  in  evid^ioe^ 
see  Whitaker  v.  State,  (Ga.)  8  8.  E.  Rep.  403;  SUte  v.  Newhouse,  (La.)  2  South.  Rep^ 
790,  and  note ;  Luker  v.  Coni.»  (Ky.)  5  8.  W.  Rep.  dS4;  People  v.  Ramirez,  (Gal.)  15  Pac 
Rep.  33;  State  v.  Johnson,  (Iowa,)  34  N.  W.  Rep.  177;  Easley  v.  Com.,  (Pa.)  11  AtL 
Rep.  220;  Darbey  v.  SUte,  (Oa.)  3  3.  S.  Rep.  663;  State  v.  Schmidt,  (Iowa,)  35  N.  W. 
Bep.  5d0. 
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We  osiiaot  say  tUat  thid  leyklence'  did  not  induence  the  vei:dict  of  the  Jury. 
On  the  eontrary,  it  id  probable  that  it  did  have  weight  in  determining  their 
▼eidict^  Therefore,  if  the  evidenee  was  incompetent,  tlie  case  must  be  re- 
versed. In  cases  of  homicide,  where  the  death  of^  tho  deceased  is  the  subject 
of  the  charge,  his  dying  declarations  as  to  the  circumstances  of  his  death  are 
admissible  in  evidenoe.  But  ''it  is  essential  to  the  admissibility  of  these 
declarations,  and  is  a  preHminary  fact  to  be  proved  by  the  party  offering  them 
IB  evidence,  that  theyiirere  made  under  a  sense  of  impending  death.  *  *  ^ 
It  la  the  impression  of  almost  immediate  dissolution,  and  not  the  rapid  sue- 
cession  of  death  in  point  of  fact,  that  renders  ths  testimony  admissible. ''  On 
the  other  hand,  a  mere  belief  that  he  will  not  recover  from  his  injuries,  but 
that  he  will  nltimately  die  from  them,  is  not  sufficient  to  admit  his  declara- 
tions in  evidence^  Seie  1  Greenl.  £v.  §  158.  The  li^guage  of  the  deceased,  t» 
the  effect  that  "he  believed  he  would  have  to  die,"  was  nothing  more  than 
the  expression  of  an  opinion  that  the  wound  which  he  had  received  would 
ultimately  cause  his  death.  We  are  Clearly  of  the  opinion  that  this  evidence 
was  inoompeteni,  and  that  its  admission  was  prejudicial  to  the  rights  of  the 
sq>pellant. 

The  judgment  of  the  lower  court  is  reversed,  and  the  ease  is  remanded^ 
with  directions  to  grant  the  appellant  a  new  trial. 


Staxust  et  al*  e.  Oomiionwiulth. 

{QfUft  of  Appeai$  cf  Kentucky,    December  17,  I8S7.) 

HoMTciDa— JusnpiABLK— KiLxaife  iir  DsrsMBE  op  Akotbui— Rbasovabls  ArpsARANoa 
OF  Dahqbr. 

A  fieraon  coroiuitiing  homicide  ia  exoaaabl^^  if  he  does  it  ander  the  hvna  fidt  belief 
that  it  is  necessary  to  protect  the  life  either  of  hiniseif  or  another,  and  an  instruc- 
tion confining  the  excoaability  to  actual  iieceasity,  and  ezcludina  rtuonable  appear'- 
anee$t  la  errorl^ 

Appeal  from  circuit  eontt,  Christian  county. 

John  Felcmd  A  Bon,  B,  W.  Henryt  and  D,  L,  Johnson^  for  appellants. 
F.  W.  Ratdint  tot  appellee. 

Holt,  J.  The  appellants,  Renzy  and  Harmon  Stanley,  seek  to  excuse  the 
killing  of  Bufus  Ebling  upon  the  ground  that  it  was  done  by  them  to  save  the 
life  of  William  Sti^nley,  who  is  the  brother  of  the  one,  and  the  uncle  of  the 
ofeber.  It  is  a  general  rule  tliat  whatever  a  person  may  lawfully  do  in  his 
own  defense,  another  may  do  for  him.  Mr.  Bishop,  in  speaking  of  the  right 
to  assist  others  in  defense  of  person  and  property,  says:  "  The  doctrine  hero 
is  that  whatever  one  may  do  for  himself  he  may  do  for  another;  *  *  * 
and*  on  the  whole,  though  distinctions  have  been  taken  and  doubts  expressed, 
the  better  view  plainly  is  that  one  may  do  for  another  whatever  the  other  may 
do  for  himself.*'  1  Bish,  Grim.  Law,  §  877.  Another  writer  uses  this  lan- 
guage: '^  A  well-grounded  belief  that  fdony  is  about  to  be  committed  will  ex- 
tenuate homicide  committed  in  prevention,  but  not  in  pursuit,  by  a  volun- 
teer. *  *  *  A  bona  fide  belief  that  a  felony  is  in  process  of  commission, 
which  can  only  be  arrested  by  the  death  of  the  supposed  felon,  makes  the 
killing  excusable;  but  the  belief  must  be  honestly  entertained,  and  without 
negligence,  and*  if  non-negligent,  it  will  excuse  the  homicide.  *  *  «  A 
person  has  a  right,  to  repel  a  felony  threatened  to  be  perpetrated  either  on 
himself  or  others.    *    *    *    The  intentional  infliction  of  deatli  is  justifiable 

^  Where  a  defendant  in  •  criminal  prosecution  for  mdrdereeeks  to  make  out  a  case  of 
Juatifiable  homicide,  on  the  ground  of  self-defense,  ft  must  ai^pear  that  the  danger  was 
so  urgent  and  pressiug  that  it  was  absolntely  necessary  for  the  defenilant  to  strike  the 
mortal  blow  in  order  to  save  his  own  life.  Darbey  v.  State,  (Oa.)  3  &  £.  Bep.  mn.  See 
Slate  r.  duniHUjr,  (low a>)  »  K^  W.  Aep^  BTl.  and  nota. 
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when  it  is  Inflicted  bj  anj  person  in  order  to  defend  himself  or  any  other  per- 
son from  immediate  and  obrious  danger  of  Instant  death  or  grievous  bodily 
harm,  if  he»  in  good  faith,  and  on  reasonable  grounds,  believes  it  to  be  nec- 
essary when  he  inflicts  it.  ^^  *  *  Self-defense  will  justify  a  peiaon  in  de* 
fending  those  with  whom  he  is  associated,  and  in  killing,  if  he  believes  life 
is  in  danger;  and  the  riglYt  may  be  exercised  by  the  servants  and  friends  of 
the  party  assaulted,  or  any  one  present,  in  repelling  an  attempted  felony." 
Desty,  CrinL  Law,  §g  12M,  126,  126a.  The  oourts  were  slow  to  adopt  this 
doctrine  in  its  full  extent,  doubtless,  for  fear  that  it  might  be  abused,  and 
sometimes  serve  as  a  shelter  to  those  who,  nndw  the  plea  of  protecting  the 
lives  of  others,  merely  executed  their  own  guilty  purposes.  It  was,  however, 
declared  by  this  court  in  the  unpublished  opinions  in  the  cases  of  Jioberts  v. 
Com,,  (1876,^  and  Smith  v.  Same,  (1877,)  and  is  not  open  to  this  objection 
when  properly  applied. 

The  right  of  self-defense  rests  upon  necessity;  and  apparent  reasonable  ne- 
cessity is  the  whole  law  and  reason  of  it.  It  was  not  derived  from  society.  It  is 
a  natural  right,  instinctive  in  the  person.  Man,  when  he  came  into  society, 
brought  it  with  him  in  all  its  freedom  and  proudest  sense.  It  haa  been  re* 
stricted  by  law  in  its  exer<^se  to  coses  of  necessity,  but  cannot  be  denied.  If 
it  were  possible,  it  should  not  be,  because  as  now  restricted  it  serves.to  protect 
right  against  wrong  in  emergencies  where  the  law  would  not  avail.  It  is  the 
duty  of  a  man  who  sees  a  felony  attempted  by  violence  to  prevent  it  if  possi- 
ble. This  is  an  active  duty,  and  hence  he  has  a  legal  riglit  to  use  the  means 
necessary  to  make  the  resistance  effectual.  V  A.  be  unlawfully  assaulted 
by  B.,  and  his  life  thereby  endangered,  he  may,  by  reason  of  not  being  in 
fault,  defend  it,  even  to  the  extent  of  taking  the  life  of  the  person  who  is  in 
fault;  and,  as  the  right  is  a  natural  one,  rules  of  law  restricting  it  must,  in 
order  that  it  may  still  be  effective,  be  adapted  to  his  character  and  nature. 
He  may,  therefore,  act  upon  appearances,  if  he  acts  reasonably;  and  if  assailed 
by  another,  and  he  believes  and  has  reasonable  ground  to  believe  that  his  life 
is  thereby  endangered,  lie  may  even  taiLe  life  in  its  apparent  necessary  de- 
fense. So  great,  however.  Is  the  law's  regard  for  human  life*  that  he  must  be 
careful  and  not  violate  the  restriction  that  law  and  society  have  plaoed  upon  this 
right  of  S6lf-del!ense,  to- wit,  he  must  act  from  necessity,  or  reasonable  appar- 
ent necessity,  and  not  be  in  fault.  Not  only,  however,  may  he  do  this,  but 
another  may  do  it  for  him.  This  other  person  in  such  a  case  steps  into  the 
place  of  the  assailed,  and  there  attaches  to  him,  not  only  the  rights,  but  also 
the  responsibilities,  of  the  one  whose  cause  he  espouses.  If  the  life  of  such 
person  be  in  immediate  danger,  and  its  protection  requires  life  for  life,  or  if 
such  danger  and  necessity  be  reasonably  apparent,  then  the  volunteer  may 
defend  against  it,  even  to  the  extent  of  taking  life,  prt>vided  the  party  in 
whose  defense  he  acts  was  not  in  fault.  He  interferes  at  his  peril  if  the  per- 
son slain  was  not  in  fault.  In  the  language  of  Mr.  Wharton:  "A  person  in- 
terposing, particularly  if  he  be  a  stranger,  should  act  with  much  caution.". 
This  necessarily  follows,  because  he  takes  the  place  of  one  of  the  combatants, 
and  can  only  do  for  him  what  he  had  the  right  to  do  under  the  circumstances 
in  defense  of  himself.  Thus,  if  A.  unlawfully  assaults  B.,  endangering  the 
latter's  life,  0.  has  no  right,  because  he  may  come  upon  the  scene  of  conflict 
at  a  time  when,  during  its  progress,  A.  is  in  danger,  to  kill  B.  This  would 
be  murder  in  C,  just  as  it  would  in  A.  Any  other  rule  could  not  be  tolerated. 
The  innocent  cannot  be  sacrificed  to  save  the  guilty.  This  would  be  paradox- 
ical. A  volunteer  must  not  kill  in  behalf  of  one  in  fault.  •  This  would  be 
what  some  writei-s  have  termed  a  negligent  killing.  He  may,  however,  do 
so  for  one  not  in  fault,  if  the  impending  danger  thus  brought  about  be  either 
actual  or  apparenL  In  other  words,  as  the  person  not  in  fault  may,  if  he  be- 
lieves and  has  reasonable  grounds  to  believe  that  his  life  is  in  immediate  dan- 
ger, defend  it  to  the  extent  of  taking  life»;  so  another  may  act  upon  the  like 
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appearftUce  Ab  to  Bodi  danger,  snddefeAd  it  for  him  to  thesameextent.  Here 
a  felony  is  atteaapted;  and  in  killing  tfae  attempter,  through  the  neoc'fl&ity  to 
save  an  innocent  person,  the  one  so  doing  is  In  the  condition  of  se  d^endendo 
in  defending  the  one  not  in  fault.  In  such  a  case  the  doctrine  of  self-defense 
in  all  its  principles  extends  to  the  accosed,  just  as  it  would  if  the  felony  had 
been  attempted  uposi  him*  or  as  it  would  apply  to  the  one  in  danger  if  he  had 
done  the  killing. 

Applying  this  rule  to  the  case  in  hand,  the  judgment  cannot  stand.  The 
fourth  instruction  reads  thus:  '*The  court  instructs  the  jury  that  In  addition 
to  the  right  of  self-defense  as  defined  in  instruction  number  three,  [relative 
to  the  right  of  self^d^etase  upon  the  part  of  the  accused  when  in  danger,] 
if  they  believe  from  the  evidence  that  at  the  time  of  the  killing  of  Ruf  us  £b- 
ling  by  Harmoo  and  Benzy  Stanley,  if  they  did  so  kill  him,  the  said  Ebling 
was  then  unlawfully,  willfully,  and  feloniously  and  not  in  his  own  necessary 
self-defense  about  to  kill  Wra.  Stanley,  or  about  to  inflict  great  bodily  harm 
upon  him  with  a  deadly  weapon,  maliciously  and  unlawfully,  and  not  in  his 
own  necessary  self-defense,  then  the  said  Harmon  and  Benzy  Stanley  might 
lawfully  interfere  to  prevent  said  injury,  and  might  even  take  the  life  of  said 
Ebling,  provided  such  extremity  be  necessary  to  prevent  such  killing  of  or 
injury  to  Wm.  Stanley,  and  provided,  further,  that  said  Harmon  and  lienzy 
Stanley  had  not  tlieretofore  and  in  said  rencounter  been  engaged  in  an  unlaw- 
ful attack  with  force  and  arms  on  said  Ebling."  After  what  we  have  said, 
it  is  unnecessary  to  comment  at  length  upon  this  iastruotion^  It  is  evident 
that  it  confined  the  right  of  the  appellants  to  act  in  defense  of  William  Stan- 
ly's life  to  the  existence  of  aeUtal  daiiger  to  it.  It  did  not  allow  them  to 
act  in  good  faith  upon  appearances,  however  reasonable.  Under  it  they  could 
only  act  if ,  as  a  matter  of  fact,  in  the  judgment  of  the  jury,  the  life  of  Will- 
iam Stanley  was  at  the  time  of  the  killing  in  actual  danger  at  the  hands  of 
the  deceased,  and  an  actual  necessity  existed  for  the  killing.  We  intimate 
no  opinion  as  to  the  character  or  weight  of  the  evidence.  As  there  must 
be  another  trial*  it  would  not  be  proper  to  do  so.  It  is  sufficient  to  say  that 
there  was  sufficient  testimony  to  authorize  the  submission  of  this  ground  of 
defense  to  the  jury;  and,  as  indicated  above,  it  was  not  done  in  proper  form. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings  in  con- 
foroaity  to  this  opinion. 

Neil  e.  Roztsr  et  al. 

{Supreme  Court  <tf  Arhantae,    November  26,  1887.) 

Taxatiok— Sals  fob  Noit-Patmewt— Rioht  to  Redeem— Vkndbb  of  Infaht. 

Mansf.  Dig.  Ark.  }  6772,  provides  that  "  all  lands,"  etc.,  *•  belonKing  to  ♦  ♦  ♦ 
minors,  *  f  *  and  whloh  have  been,  or  may  hereaiter  be,  sold  for  taxes,  may 
be  redeemed  within  two  years  from  and  after  the  expiration  of  sach  disability.'* 
Held^  that  the  right  of  redemption  was  not  persoual  to  the  minor,  but  might  be  en- 
forced by  his  vendee. 

Appeal  from  circuit  court,  Benton  county;  J.  M.  Pitthan,  Judge. 
E,  P.  Watson,  for  appellant.    2>.  H.  Mammons,  for  appellees. 

CocKRiLL,  G.  J.  The  tract  of  land  which  gives  rise  to  this  appeal  was  sold 
to  the  state  for  the  non-payment  of  the  taxes  of  1870.  The  date  of  the  sale  is 
not  shown.  It  was  conveyed  by  the  state,  however,  to  one  Campbell,  in  1876, 
and,  as  the  tax  proceedings  are  conceded  to  have  been  regular,  the  collector's 
sale  was  doubtless  made  in  1871.  When  the  land  was  forfeited  to  the  state, 
Bubema  Smith,  who  was  then  a  minor,  was  the  owner  of  an  undivided  share 
of  it.  A  few  months  after  reaching  her  majority,  she  executed  a  deed  of  all 
her  interest  in  the  land  to  the  appellant,  Nell.  The  tiix  title  had  in  the  mean 
time  come  through  mesne  conveyances  to  the  appellees.  Shortly  after  his  pur- 
chase,  and  within  a  yeiir  after  Buberna's  majority,  Neil  took  the  proper  steps. 
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as  it  is  conceded,  to  vedeem  the  land.  If  beoojald  redeem  at  all.  The  e9art 
below  ruled  that  the  right  to  redeem  was  a  naiked  persooal  fnivilege.  to  foe  en- 
joyed by  the  minor  alone,  and  that  the  appelant 's  effort  to  redeem  was  futile. 
The  correctness  of  this  ruling  is  the  only  question  raised  in  the  appeal. 

The  statute  in  force  at  the  time  of  the  forfeiture,  as  now,  declares  that  *'aU 
lands,  city  or  town  lots,  belonging  to  insane  persons,  minors,  or  persons  in 
confinement,  and  which  have  been,  or  may  liereafter  be,  sold  for  taxes,  may 
be  redeemed  within  two  years  from  and  after  the  expiration  of  such  disabil- 
ity.'* Mansf.  Dig.  §  5772,  and  former  revenue  laws.  This  provision  does  not 
profess  to  make  the  rigiit  of  redemption  personal  to  the  minor  who  owns  the 
land  at  the  time  of  tiie  forfeiture.  It  is  not  specified  in  this,  or  any  other  of 
the  provisions  of  the  law  governing  this  case,  that  the  power  must  be  exer- 
cised by  the  minor  more  than  another  whom  it  may  concern  at  the  time  of  re- 
demption, it  is  not  provided,  simply,  that  the  minor  may  redeem,  but  that 
the  lands  may  be  redeemed.  The  power  is  not  appended  to  the  person  of  the 
minor,  but  is  impressed  upon  the  land  as  an  incident  to  the  estate  taken  by  the 
purchaser  for  the  purpose  of  effectually  guarding  the  minor's  interest.  But 
that  interest  may  be  left  defenseless  if  the  minor  cannot  transfer  the  right  to . 
acquire  the  title  with  the  same  facility  that  he  can  transfer  the  title  to  his 
land.  We  have  previously  held  that  a  sale  of  the  land  by  the  tax  purchaser 
does  not  displaqe  the  right  to  redeem.  Carroll  v.  Johnson,  41  Ark.  58; 
Keith  V.  Freeman,  43  Ark.  806.  The  construction* placed  upon  a  provision 
similar  to  tlie  one  set  forth  above,  in  Iowa,  is  to  the  effect  that  the  vendee  of 
the  minor's  lands  may  enforce  the  redemption  right.  8tont  v.  Merrill,  35 
Iowa,  47.  We  think  that  is  the  policy  of  our  statute.  Such  provisions  are 
liberally  construed  to  save  the  right,  and  prevent  a  permanent  forfeiture  of 
the  estate.  Woodtoard  v.  Campbell,  39  Ark.  584.  The  intention  to  preserve 
the  right  in  the  hands  of  the  vendee  is  made  more  apparent  by  that  provision 
of  the  revenue  law  in  force  when  the  state  acquires  its  title,  which  enacted  that 
"the  party  controverting  the  title  conveyed  by  the  tax  deed  might,  for  the 
purpose  of  invalidating  it,  show  that  the  lands  were  therproperty  of  an  Infant 
when  the  sale  was  made  and  the  deed  executed.  Revenue  Law  of  1871-,  § 
125.  And  the  provisions  governing  the  mode  of  procedure  to  effect  the  re- 
demption, (see  Keith  v.  Freeman,  supra,)  which,  were  followed  in  this  case* 
do  not  limit  the  right  to  the  minor,  but  are  broad  enough  to  embrace  hia 
vendee. 

Beverse  the  judgment,  and  remand  the  cause  for  further  proceedings. 


BBAOe  O.  TUFFTS. 
(Supreme  Cburt  of  Arkantaa.    November  26,  1887.) 

1.  State  and  State  OFViGBBS^-PowBfts  or  GoiisTiTOTioaAL  GoirvBsiTzozf^BoirD»*-OoN- 

8TITUTI0KAL  LaW. 

The  const! luti  on  of  Arkansas  of  1836  confides  the  legislative  power  of  the  state  to 
a  general  assembly,  consisting  of  a  senate  and  bouse  of  representatives,  sabiect  to 
the  veto  of  the  i^overnor.  Held^  that  the  state  4Sonv«ition  called  into  being  by  the 
act  ol  January  15, 1861,  to  '*take  into  consideration  theoonditiop  of  political  affairs, 
and  determine  what  course  the  state  shall  take  in  the  present  nolitioal  crisis,"  beinfc 
a  body  consisting  of  but  a  single  chamber,  and  bronght  to^toer  for  a  special  pur- 
pose, had  no  power  to  raise  revenue,  and  that  the  ordinance  of  May  28,  186)1,  pro- 
viding for  the  issuance  of  treasury  warrants,  when  there  were  no  funds  to  meet  cur- 
rent expenses,  which  should  be  receivable  at  par  in  payment  of  debts  due  thestale^ 
was  unconstitutional  and  void ;  and  that  a  county  collector  Could  not  ht  oompellea 
to  receive  such  warrants  in  payment  of  state  taxes. 

2.  8aiir>-Boni)8  and  Oblioatiohs— Iit  Aid  op  Civil  Was. 

The  ordinance  of  May  28, 1861,  was  essentially  a  "War  meaaare ;"  and  its  proviaioas 
with  respect  to  the  **  war  bonds"  provided  for  therein  are  so  mutually  connected 
with  and  dependent  upon  its  provisions  in  regard  to  such  treasury  warrants/ as 
conditions,  cunsidenitions,or  compensations  for  each  other,  that  it  must  be  inferred 
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Unit  the  oonTontion  intended  the  ordinaiioe  as  a  whole.    8uch  warrants  are  there- 
fore also  Toid,  as  contrada  in  aid  of  the  civil  war,  and  ae  having  a  tendency  to  im- 
pair the  aathorily  of  the  general  government. 
Z.  Saxs— BUiLs  or  GaiDiT. 

Bach  warranta  are  also  void*  as  helng  ''hills  of  credit,"  within  the  meaning  of 
Const.  U.  8.  art.  1,  { 10,  the  warrants  being  issaed  on  the  faith  and  credit  of  the 
state,  the  promise  to  pay  being  directly  that  of  the  state,  and  it  being  clear  from 
the  provisions  of  the  two  aets  of  September  18, 1861,  (one  entitled  **  An  act  to  pro- 
vide for  the  issaanoe  of  treasury  warrants  of  small  denominations,"  etc.,  and  the 
other,  "An  act  to  facilitate  the  circulation  of  the  Arkansas  •  •  •  treasury  war- 
rants,") that  the  warrants  were  designed  as  a  substitute  for  money. 

Appeal  from  circuit  court,  Ouachita  county;  fi.  F.  Abkbw,  Judge. 

Petition  for  a  writ  of  mandamus  bj  Tuflts  to  compel  Bragg,  the  tax  col- 
lector of  Ouachita  county,  to  receive  in  payment  of  taxes  certain  treasury 
warrants,  issued  between  November  18, 1861,  and  December  1,  18^  De- 
fendant demurred,  and  the  demurrer  was  overruled.  He  then  filed  a  re- 
sponse, which  was  adjudged  insufficient,  Aid  the  peremptory  writ  issued, 
whereupon  he  appealed. 

Barker  ^Johnson  and  Dan.  W.  Jones^  Atty.  Oen.,  for  appellant.  H.  G. 
Btmnf  Jf .  W.  Benjamin,  and  F.  W.  Comptonf  for  appellee. 

Smith,  J.  Tuffte  applied  to  the  circuit  court  for  the  writ  of  mandamus  to 
compel  the  collector  of  Ouachita  county  to  receive  certain  treasury  warrants, 
issued  between  November  18,  1861,  and  December  1, 1862,  in  pajment  of 
taxes  due  the  state.  His  petition  states  that  he  is  the  owner  and  holder  of 
the  warrants,  57  in  number,  and  aggregating  the  sum  of  $502  of  principal, 
and  9857.72  of  interest;  that  the  warrants  were  issued  on  claims  against  the 
state,  coming  under  the  head  of  ordinary  expenses  of  the  state  governnient; 
that  these  warrants  had  been  tendered  to  the  collector  in  payment  of  the  "gen- 
eral state  tax"  levied  upon  the  petitioner's  property  in  said  county,  but  the 
same  had  been  refused.  An  exemplification  of  the  entries  in  the  register  of 
warrants  in  the  office  of  the  auditor  of  state,  showing  the  names  of  the  per- 
sons to  whom,  and  the  purposes  for  which,  each  of  said  warrants  was  issued, 
accompanied  the  petition.  From  this  exhibit  it  appeared  that  the  warrants 
were  of  the  denomination  $1,  $5,  and  $10 ;  and  that  they  were  issued  in  payment 
of  the  mileage  and  per  diem  of  members  of  the  general  assembly,  of  the  sal- 
aries of  executive  and  Judicial  officers,  of  the  bills  for  printing  the  warrants, 
and  Arkansas  war  bonds,  and  Journals  of  the  legislature,  and  of  expenses  in- 
curred by  the  military  board.    The  form  of  the  warrant  was  as  follows : 

"ABKAHSAa  Tbeasubt  Warrant  No.  1,126,  on  Auditor's  Warrant 

No.  2,182. 
"The  state  of  Arkansas  promises  to  pay  F.  Bates  or  bearer  ten  dollars,  with 
interest  at  eight  per  centum  per  annum,  to  be  paid  in  the  order  of  their  num- 
ber, November  18, 1861. 
^'tlO.  O.  BASHAHt  Treasurer." 

The  collector  interposed  a  demurrer  to  the  petition,  which  was  overruled. 
He  then  filed  a  response,  setting  up  various  defenses,  which  it  is  unnecessary 
to  particiilarize.  His  response  was  adjudged  to  be  insufficient  upon  demurrer ; 
and,  as  he  declined  to  plead  further,  final  Judgment  went,  awarding  the  per- 
dnptory  writ. 

The  act  of  January  10, 1845,  provided  that  all  the  legal  liabilities  and  ex- 
penses of  the  state  government  should  be  paid  in  current  money  of  the  United 
States,  and,  if  there  was  not  sufficient  money  in  the  treasury  to  pay  any  legal 
demand,  it  should  be  the  duty  of  the  treasurer,  on  application  of  the  claimant, 
te  issue  a  treasuiy  warrant  for  the  amount  due,  bearing  no  interest.  It  fur- 
ther declared  that  such  warrants  should  be  receivable  in  payment  of  revenue 
due  the  state.    Sess.  Acts  1844-45,  p.  88,  §§  4,  11;  Qould,  Dig.  o.  23,  §  30, 
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and  chapter  148,  §  60.'  A  later  act  prohibited  the  issue  of  treasury  warrants 
for  sums  less  than  five  dollars.  Act  December  21, 1846,  in  Sees.  Acts  1846, 
p.  79,  §  6;  Gould,  Dig.  c.  23,  §  81.  These  acts  had  not  been  repealed  at  the 
date  of  the  issue  of  the  warrants  involved  in  tlie  present  suit;  although,  io 
point  of  fact,  the  state  had  not,  for  several  years  prior,  been  compelled  to  re- 
sort to  this  expedient  for  defraying  its  current  expenaies.  But  the  warrants 
in  suit  could  not  have  been  issued  under  authority  of  these  acts,  for  they  bore 
intei-est  at  8  per  cent.  p<^r  annum,  and  some  of  them  were  in  amount  less  than 
five  dollars.  Authority  for  their  issue  must  therefore  be  sought  elsewliere; 
and  it  is  to  be  found  alone  in  the  ordinance  of  Maj  28,  1861,  adopted  and 
passed  bya  state  convention  called  into  being  by  an  act  of  the  legislature  ap- 
proved January  15,  1861,  to  "talie  into  consideration  the  condition  of  politi- 
cal affairs,  and  determine  what  course  the  state  of  Arkansas  shall  take  in  the 
present  political  crisis.'*  Sess.  Acts  1860-61,  p.  214,  §  8.  The  ordinanise  is 
styled  ''An  ordinance  to  provide  revenue  for  the  state  of  Arkansas."  The 
first  section  ''consolidated  ancHippropriated  as  a  part  of  the  revenue  of  the 
state,  to  be  used  for  military  or  other  state  purposes,"  "all  moneys  in  the 
state  treasury  which  have  been  received  from  the  sale  of  seminary,  saline,  in- 
ternal improvement,  and  swamp  lands,  and  all  other  public  lands  within  the 
»tate,  and  all  moneys  now  [then]  in  the  hands  of  the  various  land-officers» 
and  in  the  various  land-offices  tlirougbout  the  state,  arising  from  the  sale  of 
the  lands  above  mentioned,  and  all  moneys  which  may  hereafter  arise  from 
the  sale  of  the  same."  It  forbade  "all  further  contracts  for  the  reclamation 
of  swamp  lands  by  the  state  to  be  paid  out  of  the  swamp-lanrl  fund  or  otlier- 
wise;"  and  it  also  forbade  ^'all  further  distribution  to  th^  counties  of  the 
moneys  arising  from  the  sales  of  seminary,  saline,  and  internal  improvement 
lands."  The  third  section  directed  the  immediate  issue  by  the  treasurer  of 
the  state  of  bonds,  to  be  denominated  "Arkansas  War  Bonds,"  to  the  tunount 
of  two  millions  of  dollars,  in  specified  denominations;  and  the  fourth  section 
appropriated  out  of  the  revenue  of  the  state  $160,000  annually,  or  so  much 
thereof  as  might  be  necessary,  to  pay  the  interest  on  bonds  actually  sold. 
The  fifth  section  commanded  the  treasurer  to  sell  said  bonds,  and  declared 
that  "all  funds  arising  from  the  sale  of  said  bonds  shall  constitute  a  part  of 
tlie  revenue  of  the  state  for  military  and  other  state  purposes."  The  sixth 
section  pledged  '*the  faith  of  the  state  of  Arkansas,  and  all  the  public  lands 
thereof"  for  the  payment  and  redemption  of  said  bonds.  By  the  seventh  sec- 
tion, it  was  declared  that,  "when  there  are  not  sufilcient  par  funds  in  the 
treasury  to  pay  any  warrant  drawn  by  the  auditor,  [without  disturbing  the 
amount  set  apart  to  discharge  the  interest  on  the  said  war  bonds,]  it  shall  be 
the  duty  of  the  treasurer  to  issue  to  the  holder  of  such  warrant  a  treasury 
warrant  for  the  amount  due,  bearing  interest  at  the  rate  of  eight  per  centum 
per  annum  from  the  date  of  the  same,  and  payable  to  the  person  entitled  to 
such  warrant,  or  to  bearer."  By  the  eighth  section,  the  manner  of  issuing 
such  warrants  is  prescribed,  and  they  are  made  receivable,  at  all  times,  from 
collectors  and  receivers  of  state  revenue,  without  regard  to  number  or  date. 
The  tenthr  section  declared  said  bonds,  with  their  coupons,  and  said  treasury 
warrants,  with  interest  due  thereon,  receivable  at  par  in  payment  of  debts 
due  the  state  and  real-estate  banks,  and  for  any  debt  due  the  state,  "either  in 
her  own  right,  or  as  trustee, "  and  in  payment  of  state  revenue.  See  the  ordi- 
nance in  full  at  page  55,  Ordinances  of  the  Convention  of  1861. 

The  first  question  that  suggests  itself  is,  what  right  had  the  convention — a 
body  consisting  of  but  a  single  chamber — to  enter  upon  the  domain  of  general 
legislation  ? — ^for  the  raising  of  revenue,  the  providing  of  ways  and  means  to 
meet  the  expenses  of  administering  the  government,  and  the  prescribing  of 
the  funds  in  which  taxes  are  to  be  paid,  are  legislative  functions,  not  of  a 
fundamental  character.  But  by  the  constitution  of  1836,  and  by  all  other 
constitutions  that  have  ever  been  in  force  in  this  state,  the  legislative  power 
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has  been  confided  to  a  general  assemblyt  consisting  of  a  senate  and  house  of 
lepresentatives.  The  governor,  also,  has  always  had  a  Yoice  in  legislationr 
— a  limited  power  of  vetoing  measures  which  did  not  meet  with  approval. 
Now,  a  convention  called,  for  instance,  to  frame  a  new  constitution,  has  no 
inherent  right  to  legislate  about  matters  of  detail.  All  of  the  powers  that  it 
possesses  are  such  as  have  been  delegated  to  it,  either  by  express  grant  or  nec- 
essary implication.  The  passage  of  an  ordinance,  then,  to  raise  revenuor  was 
an  assumption  of  power  by  the  convention  that  was  never  ratified  by  the 
people  of  the  state;  for  it  is  a  noteworthy  fact  that  the  convention  of  1861 
never  submitted  any  of  its  work  to  the  test  of  a  popular  vote, — neither  its  or- 
dinance of  secession,  nor  the  constitution  which  it  promulgated  on  the  first 
of  June,  1861.  James.  Const.  Gonv.  (4th  £d.)  §  419  et  sag,;  Wood's  Appeal, 
75  Pa.  St.  59. 

The  only  justification  for  such  extraordinary  proceedings  is  to  be  found  in 
the  fact  that  the  convention  was,  for  the  time,  potentially  the  government  of 
the  state;  that  it  had  usurped  all  legislative  |pd  executive  functions,  and  its 
ordinances  were  the  acts  of  a  provisional  government,  resting  on  a  revolu- 
tionary basis.  But,  conceding  that  the  convention  might,  under  ordinary 
circumstances,  have  been  competent  to  bind  the  state,  how  stands  the  case? 
Of  the  character  and  purposes  of  the  bonds  provided  for  by  the  ordinance,  no 
doubt  can  remain,  when  it  is  remembered  that  this  same  convention  had,  on  the-, 
sixth  of  May,  1861,  by  another  ordinance,  attempted  to  withdraw  the  state^ 
from  the  Union.  They  were  appropriately  named  "War  Bonds,"  and  they 
were  intended  to  be  used  in  subverting  the  lawful  authority  of  the  United . 
States,  and  the  supremacy  of  the  federal  constitution  and  laws.  But  acts  done  < 
and  contracts  made  by  one  of  the  seceding  states  in  the  maintenance  of  its . 
municipal  and  civil  stattts,  and  not  in  aid  of  the  war,  nor  having  any  tend- 
ency to  impair  the  authority  of  the  general  government,  are  valid.  Haavkins 
T.  Filkins,  24  Ark.  286;  Hendry  v.  Cline,  29  Ark.  414;  Berry  Y^BeUow»r30 
Ark.  198;  State  v.  Broipn,  Id.  761;  Howell  v.  Hogins^  37  Ark.  110 1  Texas  v. 
WhiU,  7  Wall.  700;  Huntington  v.  Texas,  16  Wall.  402;  Ham  v.  Lockhart, 
17  Wall.  570;  Taylor  v.  Thomas,  22  Wall.  479;  U.  S.  v.  Insurance  Co.,  Id.  99 ; 
Bprott  V.  U.  S.,  20  WaU.  464;  Williams  v.  Bruffy,  96  U.  S.  192;  Keith  v. 
Clark,  97  U.  S.  454;  Lusk  v.  Perkins,  48  Ark.  238,  2  S.  W.  Rep.  847. 

But  can  tlie  treasury  warrants  be  separated  from  the  war  bonds,  so  far 
as  their  receivability  for  future  taxes  is  concerned?  Are  not  both  |i^rts  of 
one.  general  scheme?  And  are  they  not  so  inextricably  blended,  that  there 
is  no  reason  to  suppose  the  convention  would  have  directed  the  issue  of  one 
without  the  other?  The  scheme  was  to  issue  $2,000,(X)0  of  bonds;  and  in 
order  to  put  them  advantageously  upon  the  market,  the  public  lands  wer& 
pledged  for  the  payment  of  the  principal,  and,  for  the  payment  of  the  inter- 
est, the  ordinary  revenues  of  the  state  were  set  apart.  When  there  im^Wf* 
money  in  the  treasury,  all  audited  claims  against  the  state  of  whatsoever  nat- 
ore,  whether  they  were  for  the  legitimate  expenses  of  government,  or  for  mif- 
itary  services  and  munitions  of  war,  were  to  be  paid  in  warrants.  This  cir- 
cumstance alone  would  destroy  the  receivability  of  the  warrants  for  taxes. 
Prima  facie,  the  entire  issue  is  invalid.  Neither  the  face  of  the  paper  nor  the 
ordinance  would  disclose  the  consideration  and  nature  of  the  claim  upon  which 
it  was  issued.  Its  legality  or  illegality  would  therefore  depend  upon  the  le- 
solt  of  an  examination  of  the  accounts  in  the  auditor's  oifice,.  But  how  could 
a  tax  collector  on  his  rounds,  away  from  the  seat  ot  government,  make  such 
an  examination?  The  ordinance  of  May  28, 1861,  was  essentially  a  war  meas- 
ure; and  its  provisions  are  so  mutually  connected  with,  and  dependent  on 
each  other,  as  conditions,  considerations,  or  compensations  for  each  other,  na 
to  warrant  the  belief  that  the  convention  intended  them  as  a  whole,  and,  if 
all  could  not  be  carried  into  effect,  the  convention  would  not  pass  the  residue 
independently.    Gooley,  Const.  Lim.  177  et.  seq. 

v.6s.w.no.3 — 11  ^  . 
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Bat»  if  we  are  mistaken  in  these  positions,  a  further  qaestion  would  re- 
main,— whether  these  warrants  are  not  bills  of  credit,  within  the  meaning  af 
section  10,  art.  1,  Const.  U.  S.  From  the  history  of  the  American  colonies, 
and  of  the  states  after  they  had  declared  their  independence,  down  to  the 
adoption  of  this  constitution,  from  the  contemporary  exposition  in  the  Fed- 
eralist, and  from  all  the  judicial  decisions,  both  federal  and  state,  that  have 
been  rendered,  construing  the  clause,  we  know  that  the  mischief  whicl)  the 
framers  intended  to  prevent  was  the  issue  of  paper  money  by  the  states.  To 
emit  bills  of  credit  was  therefore  for  a  state  to  issue  its  paper,  payable  on  de- 
mand, or  redeemable  at  a  future  day,  and  intended  to  circulate  as  money.  2 
Story,  Abr.  Const.  §§  1858-1870;  Federalist,  No.  44;  Craig  v.  Missouri,  4 
Pet.  410;  Briscoe  v.  Bank,  11  Pet.  257;  Poindexter  v.  Greenhow,  114  U.  S. 
270-285,  5  Sup.  Ct.  Rep.  903,  962.  The  promise  to  pay  must  be  directly  that 
of  the  state ;  hence  the  bills  of  state  banks  are  not  bills  of  credit,  although  the 
state  may  own  the  entire  stock,  and  be  the  guarantor  of  the  circulation,  be- 
<»ude  the  bills  are  not  issued  directly  by  the  state,  nor  in  its  name.  Brisnoe 
•v.  Bank,  supra;  Woodruff  v.  Trapnall,  10  How.  205;  DaiTingUm  ▼.  Bank, 
18  How.  12;  CufTan  v.  Arkansas,  15  How.  818.  The  bills  must  be  issued 
on  the  faith  and  credit  of  the  state.  It  is  immaterial  whether  or  not  a  fund 
is  assigned  for  their  redemption;  for  if  the  fund  perishes,  or  is  diverted,  or 
withdrawn  from  the  reach  of  the  creditor,  the  state  is  still  liable  for  the  pay- 
ment of  the  bills.  No  exclusive  credit  is  given  to  the  fund,  but  the  redemp- 
tion of  the  paper  is  bottomed  on  the  promise  of  the  state.  2  Story,  Abr. 
Const.  §  1868.  The  bills  must  have  been  designed  to  be  a  substitute  for 
money, — to  form  a  circulating  medium  between  individuals,  and  between 
jl^overnment  and  individuals.  The  legislative  intent  must  be  gathered  from 
the  terms  of  the  act  which  authorizes  their  issue.  It  is  not  sufficient  that  in- 
<lividual  holders  have  occasionally  used  the  paper  as  currency  in  the  ordinary 
transactions  of  business.  Mere  acknowledgments  of  indebtedness  by  a  state, 
'hither  for  borrowed  money  or  services  rendered,  do  not  fall  within  the  de- 
scription of  bills  of  credit,  provided  they  are  not  intended  to  be  put  into  cir- 
culation in  the  community  as  money.  Such  are  auditor's  warrants,  which 
liquidate  the  amount  that  the  state  owes  to  an  individual,  and  which  are  to 
be  presented  to  the  treasurer  for  payment,  and  are  not  meant  to  circulate 
from  hand  to  hand.  This  is  what  we  understand  Chief  Justice  Mabshai.i. 
io  n)^an  when  he  says,  in  Craig  y.  Missouri,  supra:  "The  word  *emit*  is 
never  employed  in  describing  those  contracts  by  which  a  state  binds  herself 
to  pay  money  at  a  future  day  for  services  actually  rendered,  or  for  money  bor- 
rowed for  present  use;  nor  are  instruments  executed  for  such  purposes.  In 
^•common  language,  denominated  *  bills  of  credit.*''  Of  course,  a  state  may 
hoTTOw  money,  and  execute  its  obligations  for  repayment  of  the  loan.  It  may 
.«lso  issue  its  warrants  or  certificates  of  indebtedness  in  payment  of  its  ofii* 
«ers*  salaries,  and  other  services  rendered.  And  the  bonds  and  interest  cou- 
|)ons  in  the  one  case,  and  the  scrip  in  the  other  case,  may  be  by  law  made  re- 
« ceivable  in  payment  of  taxes  and  other  public  dues.  But,  even  in  these  cases, 
there  must  not  be  anything  in  the  terms  of  the  law  which  authorizes  their  is- 
sue, nor  in  the  circumstances  of  their  creation,  to  show  that  the  legislature 
.  intended  to  put  forth  a  paper  currency  for  circulation  in  the  community;  for 
from  doing  this  the  states  are  expressly  prohibited  by  the  clause  under  con- 
*aideration.  Craig  v.  Missouri,  supra;  Poindexter  v.  Greenhow,  supra; 
J^agaud  v.  State,  5  Smedes  &  M.  491. 

Now,  these  warrants  were  issued  by  the  state,  and  they  are  promises  to  pay 
tnoney.  Their  payment  and  redemption  are  based  on  the  credit  of  the  state. 
Then»  the  final  test  is,  were  they  put  forth  as  a  government  piits  forth  its 
treasury  notes,  or  a  bank  its  bills, — as  a  substitute  for  money?  On  the  eigli- 
teenth  of  November,  1861, — which  is  the  date  of  the  earliest  of  these  war- 
rants,— the  legislature  passed  two  acts  which  are  absolutely  conclusive  on 
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this  point.  One  to  entitle  ^ An  act  to  prorlde  for  the  issuance  of  treastirj' 
warrantB  of  small  denominations,  and  for  the  redemption  of  Arkansas  war- 
rants." It  requires  the  treasurer  to  issue  such  warrants  and  bonds  in  the 
sum  of  one,  two,  and  three  dollars,  at  the  election  of  the  holder  of  the  audit- 
or's warrant;  and  it  provides  for  the  conversien  of  the  war  bonds  into  treas^ 
nxy  warrants.  The  other  is  entitled  "An  act  to  facilitate  the  circulation  of 
the  Arkansas  war  bonds  and  treasury  warrants."  The  first  section  is  as  fol- 
lows: 

"That  hereafter,  whenever  any  Judgment  or  other  debtor  shall  tender  in 
payment  the  full  amount  of  the  judgment  or  other  indebtedness  in  Arkansas 
war  bonds  or  treasury  warrants,  or  war  bonds  and  money,  or  treasury  war- 
rants and  money,  or  war  bonds,  treasury  warrants,  and  money,  and  the 
creditor  shall  refuse  to  receive  the  same  in  full  payment  of  said  Indebtedness, 
said  failure  or  refusal  shall  be  sufficient  cause  to  abate  any  suit  thereafter  in- 
stituted, or  to  continue  any  suit  already  instituted  at  the  date  of  the  tender, 
or  to  stay  execution  upon  judgment  until  the  expiration  of  two  years  after 
SQch  time  as  peace  shall  be  restored,  by  treaty  or  otherwise,  between  the  gov- 
ernment of  the  Confederate  States  of  America  and  the  United  States  of 
America." 

•*Sec.  4.  Be  it  further  enacted  that  when  any  party,  whose  property  is  sub- 
ject to  sale  under  legal  authority  or  process,  shall  surrender  to  the  officer,  or 
other  person  authorized  to  make  such  sale,  an  amount  of  Arkansas  war  bonds, 
or  treasury  warrants,  or  treasury  notes,  at  least  equal  to  the  sum  such  officer 
or  other  person  is  authorized  to  collect,  that  such  officer  or  other  person  shall 
receive  said  bonds  or  treasury  warrants  or  notes,  and  make  sale  thereof  as  he 
would  of  other  personal  property,  and  shall  not  attempt  to  sell  any  other  prop- 
erty belonging  to  such  party  by  virtue  of  any  such  authority  or  process  until 
after  the  expiration  of  two  years  after  the  restoration  of  peace  between  the 
Confederate  States  and  the  United  States. 

"Sec.  5.  Be  it  further  enacted  that  such  bonds,  warrants,  or  notes  shall  not 
be  sold  by  such  officer  or  other  person  unless  said  bonds,  warrants,  or  notes 
shall  be  bid  ofT  for  at  least  the  amount  of  the  principal  and  interest  specliied 
on  the  face  thereof;  and,  in  case  said  bonds,  warrants,  or  notes  are  not  sold, 
(hey  shall  be  returned  to  the  par^  surrendering  the  same. " 

A  proviso  to  the  eighth  section  enacts  "that  any  judgment  debtor  shall 
have  the  right,  at  his  or  her  own  election,  to  have  execution  issued  against 
him  or  her  on  any  judgment  now  or  hereafter  to  be  rendered  against  him  or 
her  in  any  of  the  circuit  courts,  or  by  any  justice  of  the  peace  of  this  state, 
for  the  purpose  of  surrendering  in  execution  war  bonds,  treasury  warrants, 
or  treasury  notes  of  this  state,  or  Confederate  States  bonds  or  treasury  notes, 
in  satisfaction  of  said  judgment,  upon  which  the  same  may  issue;  and  if  the 
said  Judgment  creditor  shall  refuse  to  accept  from  the  officer  having  said  exe- 
cution said  war  bonds,  treasury  warrants,  or  treasury  notes  of  this  state,  or 
of  the  Confederate  bonds  and  treasury  notes  of  the  Confederate  States,  so  sur- 
rendered by  the  judgment  debtor,  at  the  par  value,  including  interest  due 
thereon  at  the  time  of  such  surrender,  then  the  said  war  bonds,  treasury  war- 
rants, treasury  notes.  Confederate  bonds,  or  Confederate  treasury  notes  shall 
be  returned  by  said  officer  to  the  said  judgment  debtor,  and  the  said  officer 
having  the  said  execution  shall  return  the  same  to  the  proper  officer,  and  the 
said  judgment  creditor  shall  have  no  further  execution  or  process  against  said 
judgment  debtor  for  the  period  of  twelve  months  after  the  restoration  of  peace 
between  the  Confederate  States  and  the  United  States  of  America."  Sees. 
Acts  1861.  pp.  78,  79, 43-46. 

In  Ramsey  v.  Cox,  28  Ark.  369,  and  English  v.  Oliver,  Id.  328,  it  was  de- 
cided that  the  treasurer's  certificates,  which  were  issued  under  the  Acts  of 
1868, 1869,  and  1871,  and  which  were  made  a  legal  tender  in  payment  of 
taxes,  salariosy  and  fees  of  all  officers,  were  not  bills  of  credit.    The  subject 
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does  not  appear  to  have  been  very  matnrelj  eonsldered;  but  the  ooart  could 
see  no  indication  that  the  circulation  of  tliese  instruments  as  money  was  en- 
forced by  statutory  provisions. 

It  follows  that  the  treasury  warrants  in  suit  are  not  only  not  receivable  for 
taxes*  but  they  are  not  even  legal  obligations  of  the  state.  Nothing  herein^ 
however,  must  be  construed  into  an  expression  of  opinion  that  no  moral  obliga* 
tion  rests  upon  the  legislature  to  provide  for  them.  The  majority  of  the 
claims  upon  which  they  were  issued  are  as  meritorious  as  the  salaries  of  the 
present  state  officers;  and  the  holder  of  the  warrants  ought  to  be  considered 
as  the  equitable  assignee,  pro  tanto,  of  the  claims,  and  subrogated  to  all  the 
rights  and  equities,  of  the  original  claimants. 

The  judgment  is  reyersed,  and  cause  remanded,  with  directions  to  sustain 
the  demurrer  to  the  petition. 

Duncan  o.  Stats. 

(AfjorwiM  Onai  of  ArkanHu.    NoYember  18, 1687.) 

1.  HOMICTDS—fiKLr-DnVZIBB— RdISTTKO  A88AUI,T. 

No  one,  in  resistlDg  an  assault  made  upon  bim  ftx>m  anger  suddenly  aronsed  Id 
the  coarse  of  quarrel  at  the  time  it  is  made,  is  justified  or  excused  in  taking  the  life 
of  the  assailant,  unless  he  is  so  endangered  by  such  assault  as  to  make  it  necessary 
to  kill  the  assailant  to  save  his  own  life,  or  to  prevent  a  great  bodily  injury ;  and 
not  then,  unless  he  has  employed  all  the  means  in  his  power,  consistent  with  his 
safety,  to  avoid  the  danger  which  must  have  been  '*  imminent,  irremediable,  and 
actual/'  and  to  avert  the  necessity  of  killing.^ 
S.  Samb— DuTT  TO  Rbthbat. 

It  is  only  when  such  an  assault  is  so  fierce  as  to  make  It,  apparently,  as  danger- 
ous to  retreat  as  to  stand,  that  the  person  attacked  is  not  bouna  to  retreat,  but  may 
stand  his  ground,  and,  if  necessary  to  save  his  own  life,  or  prevent  a  great  bodily 
injury,  slay  his  assailant 

S.  BaMB— SUDDSN  QUABRSL. 

The  doctrine  that  where  a  person  attacked  baa  reasonable  cause  to  believe  that 
his  assailant  is  approaching  him  with  intent  to  take  his  life,  or  to  commit  some  a^ 
gravated  felony  on  his  pensou,  and  that  the  danger  is  imminent,  he  may  kill  his 
assailant  withmU  retrtaHng^  provided  he  has  first  done  all  he  could  to  avoid  the  dif- 
ficulty, if  a  rule  at  law  at  all,  is  not  applicable  to  a  homicide  committed  in  resist- 
ing an  assault  made  in  the  heat  of  passion,  suddenly  aroused  in  the  oouxse  of  a 
quarrel,  by  one  man  upon  another,  the  relataona  between  whom  had  tiieretofore 
been  of  a  niendly  character. 

4.  BaMB— EVIDKNCK— SUPPICIKKCY, 

The  only  witnesses  of  the  killing  were  the  accused  and  his  son.  Their  testimony 
was  to  the  efl'ectthat  the  accused  and  the  deceased,  who  was  his  farm  hand,  had  some 
words,  the  deceased  being  within  the  inelosure  where  he  lived,  and  the  accused  on 
the  other  side  of  the  fence,  in  the  road.  The  deceased  was  given  his  diachai-ge, 
when  he  began  cursins  the  accused,  and  drew  apocket  knife  and  advanced  towards 
him.  As  he  mountea  the  fence,  he  threatened  to  '*cut  the  heart  out "  of  the  ac- 
cused, and  dared  him  to  shoot.  The  accused,  who  was  carrying  a  double-barrelled 
■hotgun  on  his  shoulder,  retired  about  12  feet  and  warhed  the  deceased  not  to  come 
over  the  fence.  The  deceased  jumped  down,  and  was  within  10  feet  of  the  accused 
when  the  latter  brought  the  ffun  from  his  shoulder  with  the  breach  to  his  hip,  and 
fired,  the  load  passing  into  the  breast  of  the  deceased  and  ranging  upwards.  The 
accused,  at  the  time,  was  quite  feeble  fVom  sickness,  but  his  son,  who  was  near  him, 
was  an  able-bodied  man.  JETeM,  that  the  evidence  was  sufficient  to  support  a  ver- 
dict of  murder  in  the  second  degree. 

Appeal  from  circuit  court.  Little  Elver  county;  B.  D.  Heard,  Judge. 
The  appellant,  pro  se.    2).  W,  Jones,  Atty.  Gen.,  for  the  State. 

Battle,  J.  The  appellant  was  indicted  in  the  Little  Birer  circuit  court 
for  murdering  one  N.  B.  Brooks.    The  jury  found  him  guilty  of  murder  in 

*As  to  when  a  homicide  is  justiflable,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep.  000, 
and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Hep.  369.  and  note;  Darbey  v.  State,  (Ga.)> 
9  8.  S.  Rep.  663;  Lynch  ▼.  State,  (Tex.)  posi,  190;  Stanley  v.  Gom.,  (Ky.)  anU^  155. 
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the  second  degree,  and  fixed  the  term  of  his  imprisonment  in  the  penitentiary 
at  five  jears.  He  moved  for  a  new  trial,  which  was  denied,  and  the  court 
pronounced  judgment  against  him  according  to  the  verdict,  and  he  appealed. 

On  the  trial,  the  defendant  asked  the  court  to  give  the  following  among 
other  instructions  to  the  jury:  '*(!)  The  defendant  asks  the  court  to  instnicl 
the  jury  that  justifiable  homicide  is  the  killing  of  a  human  being  in  necessary 
self-defense,  or  in  defense  of  habitation,  person,  or  property,  against  one  who 
manifests,  intends,  or  endeavors  by  violence  or  surprise  to  commit  a  known 
felony;  and  if,  in  this  case,  the  jury  believe  from  the  evidence  that  the  de- 
fendant had  reasonable  cause  to  believe  that  the  deceased  intended  to  take  the 
life  of  the  defendant,  or  do  him  some  great  bodily  harm,  by  violence  or  sur* 
prise,  and  the  danger  was  apparently  inmiinent,'the  jury  must  acquit.  (2) 
The  defendant  asks  the  court  to  instruct  the  jury  that  a  defendant  is  justifi- 
able in  killing  any  person  who  attempts  to  commit  murder,  rape,  robbery, 
burglary,  or  any  other  aggravated  felony,  although  not  specifically  named, 
upon  either  the  person  or  property  of  any  person;  and  if  the  jury  believe,  from 
the  evidence  in  this  case,  that  the  defendant  had  reasonable  cause  to  believe 
that  the  deceased  was  approaching  him  with  intent  to  take  his  life,  or  commit 
any  aggravated  felony  on  his  person,  and  the  danger  was  imminent,  and  that 
he  had  done  all  that  he  could  to  avoid  the  difficulty,  tmthofit  retreating ,  in 
such  case  the  defendant  would  not  be  required  to  retreat  before  taking  the 
life  of  the  deceased,  and  the  jury  ought  in  such  case  to  acquit."  '*{7)  The 
court  instructs  the  jury  that  if  they  believe,  from  the  evidence,  that  the  de- 
fendant had  been  sick,  and  was  w^eak,  and  unable  to  enter  into  a  personal^con- 
flict,  scuffle,  or  fight,  in  arriving  at  their  conclusions  as  to  the  defendant's 
conduct  and  action,  they  will  take  into  consideration  his  state  of  health;  and 
if  the  jury  believe  the  deceased,  with  little  or  no  provocation,  got  out  his  knife, 
and  pursued  defendant  in  such  threatening  attitude,  and  made  such  threats 
towards  defendant,  as  to  give  the  defendant  reasonable  cause  to  believe  thai 
the  deceased  intended  to  take  his  life,  or  do  him  great  bodily  harm,  and  they 
further  believe  that  the  defendant  retreated  from  the  fence  to  the  road,  and 
the  deceased  crossed  the  fence  in  pursuit  of  defendant,  and  the  danger  was 
apparently  imminent,  the  jury  must  acquit.  (8)  The  court  instructs  the  jury 
that  no  man  is  required  to  retreat  if  the  danger  would  be  increased,  or  his 
life  endangered,  thereby;  and  the  jury,  in  arriving  at  their  verdict  or  conclu- 
sion, will  take  into  consideration  the  defendant's  state  of  health  and  strength 
and  general  physical  condition ;  and  if  the  jury  believe,  from  the  evidence,  the 
deceased  was  advancing  on  the  defendant  with  a  knife  drawn,  and  the  danger 
of  defendant  would  have  been  increased,  or  his  life  endangered,  by  retreating, 
the  j  ury  will  acquit. " 

To  the  first  instruction  the  court  added  the  words,  '^Provided,  the  defend- 
ant bad  employed  all  the  means  reasonably  within  his  power,  and  consistent 
with  his  safety,  to  avoid  the  danger  and  avert  the  necessity, "  and  gave  it  as 
amended ;  and  struck  out  of  the  second  instruction  asked  for  the  words,  "with- 
out retreating,  in  such  eafl|e  the  defendant  would  not  be  required  to  retreat 
before  taking  the  life  of  the  deceased,  and  the  jury  ought  in  such  case  to  ac- 
quit," and  gave  it  as  amended;  and  to  the  instruction  numbered  7  which  was 
asked  by  defendant,  added  the  words,  *' Provided,  that  the  defendant  used  all 
the  means  reasonably  within  his  power,  and  consistent  with  his  safety,  to 
avoid  the  danger,  and  avert  the  necessity  of  taking  life,"  and  gave  it  as 
amended;  and  refused  to  give  tlie  instruction  numbered  8,  and  in  lieu  thereof 
gave  the  following:  ''The  court  instructs  the  jury  that  no  man  is  required  to 
retreat  if  the  assault  upon  him  is  so  fierce  that  his  life  would  be  endangered 
thereby;  and  that  the  jury,  in  arriving  at  their  verdict  or  conclusion,  may 
take  into  consideration  the  defendant's  state  of  health  and  strength  and  gen- 
eral physical  condition;  and  if  the  jury  believe,  from  the  evidence,  that  de- 
ceased was  advancing  on  defendant  with  a  knife  drawn,  and  the  danger  of 
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the  defendant  would  have  been  increaaed,  or  his  life  in  as  great  danger,  by 
retreating,  the  jury  will  acquit/' 

Ko  one  in  resisting  an  assault  made  upon  him  in  the  course  of  a  sudden 
brawl  or  quarrel,  or  upon  a  sudden  rencounter,  or  in  a  combat  on  a  sudden 
quarrel,  or  from  anger  suddenly  aroused  at  the  time  it  is  made,  is  justified  or 
excused  in  taking  the  life  of  the  assailant,  unless  be  is  so  endangered  by  such 
assault  as  to  make  it  necessary  to  kill  the  assailant  to  save  his  own  life,  or  ta 
prevent  a  great  bodily  injury,  and  he  employed  all  the  means  in  his  power, 
consistent  with  his  safety,  to  avoid  the  danger,  and  avert  the  necessity  of  kill- 
ing. The  danger  must,  apparently,  be  "  imminent.  Irremediable,  and  actual. " 
and  he  must  exhaust  all  the  means  within  Ids  power,  consistent  with  his 
safety,  to  protect  himself,  and  the  killing  must  be  necessary  to  avoid  the 
danger.  If,  however,  the  assault  is  so  fierce  as  to  make  it,  apparently,  as 
dangerous  for  him  to  retreat  as  to  stand,  it  is  not  his  duty  to  retreat,  but  he 
may  stand  his  ground,  and,  if  necessary  US  save  his  own  life,  or  prevent  a 
great  bodily  injury,  slay  his  assailant.  Mansf.  Dig.  §  1553;  Dolan  v.  StaU^ 
40  Ark.  459;  McPheraon  v.  State,  29  Ark.  231,  233-235;  Palntore  y.  State, 
Id.  267;  FitzpatricJc  y.  State,  37  Ark.  252;  Harris  v.  State,  36  Ark.  127; 
Levells  v.  State,  32  Ark.  589;  4  Bl.  Comm.  180-185;  1  East,  P.  C.  279,  §  50; 
Fost.  Cr.  Law,  273;  1  Hawk.  P.  C.  87,  §§  13^18;  1  Kuss.  Crimes,  660-662. 

The  rule  or  doctrine  insisted  on  by  the  defendant  in  the  second  instruction 
asked  for  by  him,  if  ^plicable  or  appropriate  in  any  case,  does  not  apply  to 
homicides  committed  in  resisting  assaults  made  upon  a  sudden  or  casual  af* 
frayf  or  in  the  course  of  a  sudden  brawl  or  quarrel,  or  in  a  combat  between 
persons  on  a  sudden  quarrel,  or  in  the  heat  of  passion,  suddenly  aroused  on 
the  occasion  they  are  made.  It  is  not  applicable  or  appropriate  in  this  case, 
for  there  was  no  evidence  that  defendant  and  deceased  were  unfriendly  at 
any  time  previous  to  the  killing,  but,  on  the  contrary,  evidence  was  intro^ 
duced  conducing  to  prove  that  the  relations  between  them  were  of  a  friendly 
character,  and  that  there  never  had  been  any  difficulty  or  ill  feeling  between 
them;  and  that  the  assault  made  by  Brooks,  in  resisting  which  he  was  killed, 
was  made  in  the  course  of  a  quarrel  between  him  and  the  defendant,  and  in 
the  heat  of  passion,  aroused  by  defendant  at  the  time  it  was  made. 

The  instructions  given  by  the  court  to  the  jury,  construed  together,  while 
not  strictly  accurate  in  all  respects,  contain  no  error  prejudicial  to  appellant. 
But  appellant  contends  that  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence. Evidence  was  adduced  in  the  trial  conducing  to  prove  that,  previous 
to  the  time  of  the  killing,  the  deceased  and  the  defendant  were  on  friendly 
terms;  that  just  before  the  killing  the  defendant  had  been  very  sick,  and  de- 
ceased had  visited  him;  and  that  he  was  reduced  in  strength  by  this  sickness, 
and  was  quite  feeble  when  Brooks  was  killed.  Only  two  witnesses  saw  the 
killing, — the  defendant  and  his  son,  Jeff  Duncan. 

Jeff  Duncan  testified  substantially  as  follows:  At  the  time  of  the  diflQculty 
which  led  to  the  killing,  he  was  in  a  dense  thicket,  in  the  bed  of  a  lake,  about 
50  yards  from  where  Brooks  was  killed,  cutting  a  pole.  While  there  he  heard 
the  defendant  say  to  Brooks:    **If  you  can't  do  what  I  want  you  to,  you  can 

quit  pulling  my  com."    He  then  heard  Brooks  say:  *'Q— d  d ^n  you,  you 

have  now  struck  a  man  you  cannot  scare. "  He  immediately  ran  to  where 
they  were,  and  heard  no  more  until  he  reached  the  top  of  the  bank  of  the  lake. 
Deceased  was  then  inside  of  his  inclosure;  and  a  rail  fence  was  between  him 
and  the  def endant«  As  he  went  up  the  bank  of  the  lake,  he  saw  the  defend- 
ant step  backwards,  and  stop  in  the  edge  of  the  road,  about  10  feet  from  the 
fence,  and,  just  as  he  (Jeff  Duncan)  reached  the  top  of  the  bank,  he  saw 
Brooks  climbing  the  fence  with  an  open  knife  in  his  hand.  Defendant  made 
no  effort  to  avoid  the  difficulty  after  he  stopped  in  the  edge  of  the  road.  When 
Brooks  reached  the  top  of  the  fence  he  sat  down  and  said:  •  "Shoot.  1  have 
told  you  twenty  times  to  shoot,  but  you  have  not  got  tiie  nerve."     The  de- 
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fendant  raised  his  hand,  and  said:  "Broolis,  for  God  sake,  don't  you  come 
over  that  fence.  I  don*t  want  to  hurt  you,  but  will  shoot  you  before  you 
shall  cut  me  with  that  knife."    Brooks  raised  his  knife  in  his  right  hand  to 

or  above  his  head,  and  said,  '*I  will  cut  your  G — d  d d  heart  out/'  and, 

putting  his  left  hand  on  the  fence,  leaped  to  the  ground,  about  two  feet  from 
the  fence,  and  within  ten  feet  of  defendant,  and*  as  he  did  so,  defendant 
brought  Ms  gun  from  his  shoulder,  with  the  breach  to  his  hip  or  thigh,  fired, 
and  killed  him. 

The  defendant  tes^-fied:  He  had  Brooks  hired  to  assist  him  in  gathering 
his  crop,  at  the  time  he  was  killed.  Taking  his  gun  with  him,  he  (defend- 
ant) walked  down  the  road  leading  by  the  house  occupied  by  Brooks.  When 
oppiosite  Brooks'  house,  he  found  corn-cobs  thrown  over  the  fence.  Saw 
Brooks  Bitting  at  one  corner  of  his  house.  Went  up  to  the  fence,  leaned 
against  it,  and  called  Brooks,  and  told  him  that  hogs  had  been  getting  into  his 
field,  and  he  vrished  he  would  not  throw  any  more  cobs  over  the  fence;  and 
picked  up  some  of  the  cobs,  and  threw  them  back  over  the  fence.  Brooks  re- 
plied that  he  "  would  throw  the  cobs  where  he  d d  pleased."    He  then  said 

to  Brooks  that,  ''if  he  could  not  do  what  he  wanted  him  to  do,  not  to  pull 
any  more  of  his  corn."  Brooks  replied:  **You  have  struck  a  man  you  can't 
scarce."  Brooks  arose  as  he  said  this,  and  pulled  out  and  opened  his  knife,, 
and  advanced  towards  him.  As  Brooks  came  to  the  fence,  he  stepped  back. 
into  the  road.  Brooks  advanced  rapidly,  with  his  knife  open  in  his  hand.. 
He  told  Brooks  ''that  he  did  not  want  to  hurt  him,  but  he  would  shoot  before  • 
Brooks  should  cut  him."  Brooks  climbed  the  fence,  and  said  he  would  cut  de- 
fendant's heart  out,  and  leaped  from  the  fence  with  his  knife  in  his  hand ;  and. 
he  fired,  and  Brooks  felL  When  he  fired,  he  had  to  throw  his  body  back,  in. 
order  to  get  the  muzzle  of  his  gun  in  range  of  the  deceased. 

One  witness  testified  that  the  wounds  inflicted  upon  the  deceased  by  appel- 
lant were  in  the  breast,  and  ranged  upwards.  Other  witnesses  testified, 
whose  testimony  it  is  unnecessary  to  mention  in  this  opinion. 

The  evidence  tended  to  prove  that  appellant  did  not  use  all  the  means  in  his 
power,  consistent  with  his  safety,  to  avoid  the  killing  of  Brooks.  He  was 
surmed  with  a  double-barreled  shotgun;  and  his  son,  who,  the  evidence  shows, 
is  a  man  of  family,  stood  near  him.  The  deceased,  with  no  arms  except  a 
pocket  knife,  was  alone.  The  way  of  safe  retreat  was  doubtless  open.  But 
appellant,  reinforced  by  his  son,  well  armed,  with  a  foe  at  his  mercy,  showed 
no  disposition  to  retreat,  but,  under  circumstances  showing  an  abandoned 
and  malignant  disposition,  took  the  life  of  his  adversary.  We  think  the  evi^ 
dance  was  sufllcient  to  sustain  the  verdict.    Judgment  affirmed. 


Blum  and  others  «•  Strong. 

{Supreme  Court  of  Texat,    December  6,  18S7.) 

1.  Attachxbnt—Agtions  fob  Wbonoful  Lkvx— Jurisdiction. 

A  writ  of  attachment  was  issued  at  defendant's  request  in  the  comity  where  he^ 
resided,  and  levied  by^  a  constable  in  the  county  where  plaintiff  resid^.  Plaintiff  i 
brought  an  action  against  defendant,  and  the  constable  in  the  county  where  the  at*  - 
tachment  was  levied,  for  a  wrongful  attachment,  alleging  in  his  petition  that  de-  - 
fendant  directed  and  assisted  the  constable  in  seizing  the  goods  in  that  county,  and  s 
that  the  constable,  at  the  instance  of  defendant,  fraudulently  sold  the  whole  stock  . 
of  goods  in  bulk,  instead  of  in  small  lots,  as  plaintiff  requested,  although  the  value  - 
of  the  goods  was  much  more  than  the  amount  of  the  claim,  and  that  he  sold  them  - 
at  a  place  where  there  were  but  few  buyers,  and  those  were  of  small  means,  and  . 
that,  as  a  result  of  their  combination,  defendant  was  enabled  to  buy  in  the  goods  . 
at  less  than  a  quarter  of  their  value.  Ecld^  that  the  allegations  in  the  petition^  vir*- 
tnaliy  charging  trespass  in  that  county  against  defendant,  were  sutflcient  to  con- 
fer jurisdiction  on  the  court,  in  the  absence  of  any  plea  that  the  allegations  were 
iteuidalently  made  to  confer  jurisdiction. 
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18.  Samb—Evzdbxce— ^ROUNDS  FOB  ATTAORicEirr  WOT  8et  Out  nr  ArriDAYir. 

In  a  suit  for  actual  damages  caused  to  the  debtor  by  a  false  attachmeut,  wher« 
the  affidavit  for  attachment  asserted  that  the  debtor  bad  disposed  of  his  property 
for  the  purpose  of  defrauding  his  creditors,  evidence  that,  shortly  before  the  levy, 
the  debtor  had  attempted  fhiudnlently  to  dispose  of  his  entire  stock  of  goods,  AeU 
rightly  excluded. 
8.  SAM1^-ln8TB^o^ION»~LaoAL  Aim  CoNSTBUGnys  Fraud. 

In  an  action  for  the  wrongful  levy  of  an  attachment,  where  the  affldayit  recited 
that  plaintiff  had  disposed  of  his  property  for  the  purpose  of  defrauding  his  cred- 
itors, the  court  charged  the  jury  as  follows :  "  If  you  believe  from  the  evidence  thai 
the  plaintiff,  at  or  before  the  suing  out  of  the  attachment,  had  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  or  if  you  find  that  plaintiff  had  disposed 
of  his  property,  and  the  natural  effect  of  such  disposition  was  to  withdraw  and  plaos 
the  propesty  of  plaintiff  beyond  the  reach  of  his  creditors,  then  you  will  find  for 
defendants. '^'  ITs/d,  that  the  charge  sufficiently  defined  legal  fraud,  as  distinguished 
from  corrupt  intent. 

4.  SaMB— BUBDKN  OF  PBOOF. 

In  an  action  for  the  wrongful  levy  of  an  attachment,  where  the  court  instractv 
the  jury  that,  if  they  believe  from  the  evidence  that  the  grounds  set  out  in  the  affi- 
davit for  attachment  were  not  true,  they  should  find  for  the  plaintiff,  it  is  not  er- 
ror for  the  court  to  refuse  to  charge  that  the  burden  is  on  the  plaintiff  to  prove  that 
the  attachment  was  wrongfully  sued  out. 

•5.  Sam»— Liability  of  Constablb. 

In  an  action  for  the  wrongful  levy  of  an  attachment,  it  is  error  for  the  court  to 
refuse  to  instruct  the  jury  to  find  for  the  constable,  where  it  appears  that  the  attach- 
ment process  was  regular  on  its  face,  and  that  the  inventory  of  the  goods,  as  made 
out  by  the  officer,  was  but  slightly  in  excess  of  the  amount  of  the  debt,  and  thera 
is  no  evidence  tending  to  show  that  the  constable  acted  improperly  in  making  the 
levy  and  sale. 
~d.  Same— Vebdici>— Issues  and  Findings. 

Where  an  attaching  creditor  and  the  constable  making  the  levy  were  sued  to- 
gether by  the  debtor  for  damages  caused  by  wrongful  issuance  and  levy  of  the  writ 
of  attachment,  and  the  court  in  its  charge  did  not  submit  any  issue  in  reference  to  the 
liability  of  the  constable,  and  there  were  no  facts  in  the  record  that  would  author- 
ize a  jury  to  find  against  him,  field  that,  construing  the  verdict  of  the  jury  in  favor 
of  the  debtor  in  the  light  of  the  charge  of  the  court,  there  was  no  finding  against 
the  constable,  and  so  much  of  the  judgment  aa  was  against  him  should  be  reversed. 

€k>mmi88ioner^8  decision.  Appeal  from  district  court,  McLennan  county; 
B.  W.  Rimes,  Judge. 

J.  A.  Strong,  the  appellee,  brought  his  action  in  the  district  court  of  Mc- 
Lennan county  against  appellants  Leon  &  H.  Blum,  of  Galveston  county, 
Texas,  Sylvan  Blum,  of  New  York,  and  E.  D.  Costley,  constable  of  McLen- 
•^can  county,  for  the  wrongful  issuance  and  levy  of  a  writ  of  attachment  from 
4ihe  district  court  of  Galveston  county,  directed  to  McLennan  county,  and 
there  levied  on  plaintiff's  goods.  Defendants  pleaded  to  the  jurisdiction, 
^misjoinder  of  parties,  and  general  denial.  Verdict  for  plaintiff  against  all 
^he  defendanta,  who  appealed. 

Scott  &  Levi,  for  appellants.    Herring  dh  Kelley,  for  appellee. 

Maltbie,  p.  J.  The  questions  in  this  case  arise  from  the  suing  out  of  an 
attachment  by  Leon  &  H.  Blum  in  the  district  court  of  Galveston  county, 
and  causing  £.  D.  Costley,  who  was  a  constable  of  McLennan  county,  to 
seize  and  sell  a  stock  of  goods,  the  property  of  J.  A.  Strong,  under  said  at> 
tachment,  which  was  situated  at  Crawford  in  McLennan  county.  After  th^ 
seizure  and  sale  of  said  property,  Strong  brought  suit  in  the  district  court  of 
McLennan  county  against  the  Blums  and  E.  D.  Costley  for  damages,  actual 
and  exemplary,  on  account  of  the  said  seizure  and  sale  of  his  goods,  but  the 
claim  for  exemplary  damages  was  eliminated  by  the  rulings.  It  was  claimed 
.in  the  petition  that  the  Blums  and  Costley  combined  together,  and  made  an 
^excessive  and  oppressive  levy  on  plaintiff's  goods,  and  the  constable,  at  %h% 
instance  of  the  Blums,  sold  the  same  in  bulk  at  Crawford,  where  there  wer« 
but  few  buyers,  of  limited  means,  and  the  Blums  purchased  said  goods  at  lew 
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than  one-foDith  of  their  value,  as  the  result  of  their  combination;  that  pLiin- 
tiff  requested  the  goods  to  be  sold  in  small  lots;  that,  if  it  had  been  done,  thej 
would  have  brought  something  like  their  true  value,  but  that  the  Blums  and 
Costley  disregarded  the  reasonable  request  of  plaintiff,  and  caused  said  goods 
to  be  sacrific^.  To  these  allegations  the  constable  only  pleaded  a  general  de- 
murrer, and  the  Blums  their  privilege  of  being  sued  in  Galveston  county,  that 
being  the  place  of  their  residence,  but  did  not  plead  that  the  allegations  of  the 
petition  were  fraudulently  made,  with  a  view  of  giving  the  district  court  of 
McIiCnnan  county  jurisdiction  of  the  persons  of  the  Blums.  The  jurisdic- 
tion of  a  court  must  be  determined  by  the  allegations  of  the  petition,  except 
when  it  is  averred  that  the  allegations  are  fraudulently  made,  in  the  answer, 
for  the  purpose  of  conferring  jurisdiction,  and  there  is  issue  joined,  and  it  is 
found  that  the  allegations  were  in  fact  fraudulently  made,  for  the  purpose  of 
giving  the  court  jurisdiction.  The  case  of  Hilliard  v.  WilsoUf  65  Tex.  286 
i^t  seq.j  holds  that,  ordinarily,  when  a  writ  of  attachment  is  wrongfully  issued 
in  one  county,  and  levied  in  another,  the  plaintiff  in  attachment,  being  a  res- 
ident of  the  county  where  it  is  issued,  can  only  be  sued  in  the  county  of  his 
residence  when  the  plea  of  privilege  is  interposed;  but  that  decision  further 
holds  that  such  allegations  as  are  contained  in  the  petition  in  this  case  would 
be  sufficient  to  give  the  court  of  the  county  where  the  writ  was  levied  juris* 
diction  of  the  person  of  the  plaintiff  in  attachment,  in  a  suit  by  the  defend- 
ant against  him  for  damages  on  account  of  an  oppressive  and  excessive  levy 
and  fraudulent  sheriff's  sale,  resulting  in  loss  to  the  defendant  in  attach- 
ment, from  which  it  follows  that  this  suit  was  well  brought  in  McLennan 
county. 

There  was  error  under  the  facts  of  this  case,  in  refusing  to  instruct  tho 
jury,  upon  request,  to  find  in  favor  of  £.  D.  Ck)stley.  The  process  was  regu- 
lar on  its  face,  and  not  only  justified,  but  required,  him  to  make  a  sufficient 
levy  to  satisfy  the  amount  of  the  attachment  and  all  costs  of  suit.  Article 
144,  Bev.  St.;  Drake,  Attachm.  §  194  et  seq.  The  officer  must  necessarily 
exercise  a  discretion  as  to  the  quantity  of  goods  or  effects  that  would  be  re- 
quired to  bring  the  amount  of  the  debt  at  forced  sale.  The  inventory  of  the 
goods,  as  made  out  by  the  officer,  was  but  slightly  in  excess  of  the  amount  of 
the  debt,  while  they  actually  sold  for  only  about  half  the  amount  of  the  debt. 
And  there  is  no  evidence  in  the  record  tending  to  show  that  he  acted  im- 
properly in  any  way  in  making  the  levy  or  sale. 

The  court  did  not  err  in  refusing  to  charge  that  the  burden  was  on  the 
plaintiff  to  show  that  the  attachment  was  wrongfully  sued  out.  While  it  is 
a  rule  of  law,  as  well  as  logic,  that  the  burden  is  on  the  party  holding  the  af- 
firmative of  an  issue,  it  is  not  believed  to  be  necessary  to  give  it  in  the  charge 
to  a  jury  in  every  case.  A  jury  is  to  pass  upon  all  the  evidence  in  the  record, 
without  regard  to  whether  the  plaintiff  or  defendant  has  introduced  any  par- 
ticular fact  or  facts;  and  it  doubtless  sometimes  happens  that  the  plaintiff's 
evidence  is  of  itself  insufiicient  to  authorize  a  verdict  in  bis  behalf,  but  the 
defendant  comes  to  his  relief,  and  introduces  evidence  which,  when  taken  to- 
gether with  that  introduced  by  the  plaintiff,  will  justify  the  jury  in  then  ren- 
dering a  verdict  for  the  plaintiff,  and  nioe  versa*  In  this  case,  both  parties 
introduced  evidence  before  the  jury,  and  the  court,  among  other  things, 
charged:  "If  you  believe  from  the  evidence  that  the  grounds  set  out  in  the  af- 
fidavit for  attachment  were  not  true,  plaintiff  would  be  entitled  to  the  actual 
damages  which  the  proof  shows  he  may  have  sustained.  The  affidavit  recites 
that  the  plaintiff,  J.  A.  Strong,  had  disposed  of  his  property  for  the  purpose 
of  defrauding  his  creditors;  and  if  you  believe  from  the  evidence  that  the 
plaintiff,  at  and  before  the  suing  out  of  the  attachment,  had  disposed  of  his 
property  with  intent  to  defraud  his  creditors,  or  if  you  find  that  plaintiff  had 
disposed  of  his  property,  and  the  natural  effect  of  such  disposition  was  to 
withdraw  and  place  the  property  of  plaintiff  beyond  the  reach  of  his  creditors, 
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then  you  will  find  for  defendants.  ^  We  think  the  charge  as  given  falriy  pre- 
sented the  issues  involved  to  the  jury,  and  any  further  instruction  in  refer* 
ence  to  the  burden  of  proof  was  unnecessary. 

We  do  not  think  that  it  was  the  duty  of  the  court  to  call  the  attention  of 
the  jury  to  the  distinction  between  legal  fraud  and  a  corrupt  intent  any  mor& 
definitely  than  It  was  done  in  the  general  charge.  Speaking  for  myself,  I 
have  always  doubted  whether  the  enunciation  of  propositions  of  law,  discon- 
nected witli  the  facts  of  the  particular  case,  in  the  charge  of  the  court,  tended 
in  any  great  degree  to  enlighten  the  jury. 

We  do  not  think  the  court  erred  in  refusing  the  sixth  special  instruction 
requested  by  defendants,  for  the  reason  that  it  gives  undue  prominence  to  a 
particular  portion  of  the  evidence,  by  calling  special  attention  to  it,  and  be- 
cause it  may  have  been  construed  as  intimating  that  Strong  had  not  accounted 
for  the  proceeds  of  the  sales  of  his  goods,  and  was  calculated  to  mislead  the 
jury. 

It  is  insisted  that  the  court,  upon  request,  should  have  submitted  the  issue 
to  the  jury  whether  Strong  had  done  any  other  act,  besides  the  one  charged  in 
theaflidavit,  that  would  have  authorized  an  attachment,  for  the  alleged  reason 
that  such  attachment  would  not  be  wrongful  as  to  Strong;  he  being  guilty  of 
other  acts  that  would  authorize  an  attachment.  It  is  settled  law  that  such 
other  acts  may  be  considered  whenever  there  is  a  claim  for  exemplary  damages; 
and  there  has  been  a  clear  distinction  in  this  state  as  to  what  would  authorize 
astual,  and  what  would  authorize  exemplary,  damages  in  attachments,  since 
the  case  of  Waleott  v.  Hendricks,  6  Tex.  419.  In  order  to  defend  against  act- 
ual damages,  the  very  grounds  stated  in  the  affidavit  must  be  true;  while  it  is 
a  sufficient  defense  to  a  claim  for  exemplary  damages  that  there  was  reason- 
able and  probable  grounds  to  believe  that  the  facts  stated  in  the  affidavit  were 
true.  The  reason  that  other  acts  that  would  authorize  an  attachment,  or  facts 
or  rumors  that  would  raise  a  strong  suspicion  in  a  reasonable  mind  that  some 
act  had  been  or  was  about  to  be  done  that  would  justify  an  attachment,  may 
be  considered  in  reply  to  a  claim  for  exemplary  damages,  is  because  such  acts, 
facts,  or  rumors  might  tend  to  show  that  there  was  motive,  or  improper  mo- 
tive, and  that  there  was  probable  cause  for  suing  out  the  attachment.  It  is  in- 
sisted by  appellants,  as  a  reason  why  other  grounds  than  the  one  stated  in  the 
affidavit  should  be  considered  as  a  defense  to  an  action  for  the  wrongful  suing- 
out  of  an  attachment,  that  a  creditor  might  hear,  and  it  might  be  a  fact,  that  his 
debtor  was  about  to  dispose  of  his  property  to  defraud  his  creditors,  and  that 
such  creditor  might  at  once  begin  to  prepare  his  papers  for  an  attachment  on 
that  ground,  but  before  he  could  have  them  filed,  the  debtor  had  actually  dis- 
posed of  his  property,  and  that,  in  such  case,  the  creditor,  under  the  rule  as 
it  now  is  in  this  state,  would  be  liable  to  the  dishonest  debtor  for  actual  dam- 
ages, and  that  a  rule  that  would  lead  to  such  absurd  results  ought  not  to  be 
permitted  to  stand  as  the  law  of  the  land.  There  are  but  few  rules  of  law 
that  may  not  in  some  instances  work  hardships,  but  it  is  hardly  probable  a 
distinction  between  a  contemplated  and  actual  transfer  of  property  with 
fraudulent  intent,  so  closely  connected  in  point  of  time  as  in  the  instance  of 
counsel,  could  be  enforced  in  the  courts  of  the  country  against  a  creditor 
who  had  made  such  a  slight  mistake.  That  a  debtor  has  done  a  certain  act 
that  would  authorize  an  attachment  is  no  sufficient  reason  for  a  creditor  to 
make  affidavit  of  other  acts  not  in  fact  true,  and  thereby  cause  a  loss  to  the 
debtor;  and,  if  he  does  so,  he  ought  not  to  be  heard  to  say:  "It  is  true  I  made 
a  false  affidavit  to  procure  the  attachment,  but  you  were  guilty  of  other  acts 
which,  if  known  in  time,  would  have  justified  me  in  procuring  an  attachment 
on  those  grounds,  and  therefore  you  are  not  wronged."  This  would  be  giv- 
ing the  creditor  an  unjust  advantage,  making  the  debtor  suffer  for  his  viola- 
tions of  law,  while  holding  the  creditor  harmless  for  false  swearing,  even 
though  the  debtor  sustained  an  actual  loss  on  account  of  it^and  releasing  the 
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creditor  from  the  consequences  of  his  tort,  for  no  other  reason  than  that  the 
debtor  had  done  an  unlawful  act.  When  a  creditor  resorts  to  the  proceeding 
by  attachment,  he  stands  for  himself  alone,  to  the  exclusion  of  the  rights  of 
his  debtor,  and  the  rights  of  every  creditor  such  debtor  may  have;  and  it  has 
always  been  the  policy  of  the  courts  to  require  him  to  strictly  pursue  the  pro- 
visions of  the  law  entitling  him  to  this  great  preference;  and  it  seems  but 
Just  to  require  him  to  answer  for  any  violation  of  law,  at  least  to  the  extent 
of  compensation  for  losses  thus  occasioned.  The  rule  as  it  exists  in  this  state 
has  been  long  established,  and  is,  we  think,  well  sustained,  by  reason  and  au- 
thority, and  should  stand.  Bear  v.  Marx,  63  Tex.  298  et  seq.,  and  authori- 
ties there  cited;  Wood  v.  Huffman,  5  Tex.  Law  Rev.  384.  It  follows  that 
the  court  did  not  err  in  excluding  from  the  jury  the  evidence  of  Strong  and 
Eaton  to  the  effect  that,  shortly  before  the  levy  of  the  attachment.  Strong 
had  attempted  to  dispose  of  his  entire  stock  of  goods  for  the  purpose  of  de- 
frauding his  creditors,  offered  for  the  purpose  of  showing  the  attachment  was 
not  wrongfully  sued  out;  the  grounds  set  forth  in  the  af&dafit  being  that  J. 
A.  Strong  had  disposed  of  his  property  for  the  purpose  of  defrauding  his  cred- 
itors. 

It  is  also  claimed  that  the  verdict  of  the  Jury  is  not  warranted  by  the  evi- 
dence. While  there  are  some  apparent  inconsistencies  in  the  testimony  of 
the  appellee,  still  we  think  the  same  susceptible  of  explanation  on  grounds 
consistent  with  honesty  and  truth;  and  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  were  matters  that  the  jury  and  the  court  below 
were  the  primary  judges  of, — we  do  not  feel  called  upon  to  disturb  the  verdict 
on  that  ground. 

The  court,  in  its  charge,  did  not  submit  any  issue  in  reference  to  the  liabil- 
ity of  the  constable,  E.  D.  Costley.  The  facts  that  would  render  the  Blums 
liable  would  not  render  the  constable  liable,  nor  were  the  same  facts  relied  on 
for  that  purpose;  nor  are  there  any  facts  in  the  record  that  would  authorize 
the  jury  to  find  against  him.  Construing  the  verdict  of  the  jury  in  the  light 
of  the  charge  of  the  court,  there  was  no  finding  against  Ck)stley,  and  no  judg- 
ment should  have  been  rendered  against  him.  It  follows  that  the  judgpnent 
must  be  reversed  as  to  this  defendant;  and  as  a  general  rule,  when  a  judg- 
ment is  reversed  as  to  one  defendant,  it  sliould  be  reversed  as  to  all;  but  it 
aeems  that  when  the  justice  of  a  case  will  be  reached  by  reversing  as  to  one^ 
defendant  and  affirming  as  to  the  others,  that  it  may  be  done.  Burleson  v. 
Hendermm,  4  Tex.  60.  Counsel  for  appellee,  in  their  argument,  express  a 
willingness  to  enter  a  remittitur  as  to  Costley;  and  believing  that  the  justice 
of  the  case  may  be  attained  by  reversing  the  judgment,  and  dismissing  as  to 
S.  D.  Costley,  and  affirming  as  to  the  other  defendants,  report  that  the  judg- 
ment should  be  so  entered. 

WiLLiB,  C.  J.  Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed  and  .dismissed  as  to  E.  D.Costley,  and 
affirmed  as  to  the  other  defendants. 


Weikstein  d.  National  Bank  of  Jefferson. 

(Supreme  Court  qf  Texae,    Kovember  4,  1887.) 
Banks  akd  Barkinq^Actiohs  to  Rbcovbb  Monxt  Paid  oh  Fobqxd  Chboks  — 

PlBABINO  E0IOPPEL. 

In  an  action  against  a  bank  to  recover  money  paid  on  forged  checks,  a  plea  aU 
leginK  that  plaintiff  was  estopped  by  reason  of  having  received  his  pass-booic  and 
checks,  and  by  having  failed  to  use  due  diligence  to  detect  the  forgeries  within  a 
reasonable  time,  is  bad,  inasmuch  as  it  does  not  allege  or  show  any  injury  to  de- 
fendant by  reason  of  such  delay. 
Saxb. 

In  an  action  against  a  bank  to  recover  money  paid  on  forged  checks,  defendant 
pleaded  an  esioppel,  averring  that,  by  reason  of  the  ''negligence  and  failure"  of 

/Google 


Digitized  by  ' 


172  80UTHWEBTERN  BBPOBTEB.  [TdZ. 

f plaintiff  to  examine  and  report  any  errors  or  for^Hes,  defendant  was  "dahamd 
he  right  and  opportunity  or  protecting  itself."  Ildd^  that  the  allegation  was  good 
on  general  demurrer,  though,  had  a  special  exception*  oa  the  ground  of  vagaeiiMi 
and  generality,  been  filed,  it  should  have  been  sustained. 

S.  fiAM»— Doty  of  Dkpobitob  to  ExAmns  Pass-Book— IirsTBUcriom. 

In  an  action  against  a  bank  to  recover  monev  paid  on  forfced  checks,  the  oonri 
charged  the  jury,  in  effect,  that  the  bank  would  be  liable  nnless  plaintiff  had  neg- 
lected to  examine  his  account  and  report  the  foiegeries  *'for  such  a  length  of  tima 
as  worked  an  injury  to  the  bank ;  *  *  *  that  the  bank  was  injured  if,  by  reason 
of  plaintiff's  negligence  or  delay,  it  lost  the  means  of  recovering  the  money,  which 
it  would  have  had  had  it  been  notified  within  a  reasonable  time ;  *  *  *  that  i{ 
by  reason  of  plaintiff's  negligence  and  delay,  the  opportunity  of  protection  on  the 
part  of  defendant  was  lost,  then  plaintiff  would  not  b«  entitled  to  recover."  EM 
that,  taking  the  charge  as  a  whole,  It  was  not  calculated  to  mislead  the  Jury  aa  ta 
plaintiff's  right  to  recover. 

4.  8am B— Liability  fob  Checks  Paid  BxroBX  Retubv  op  Pasb-Book. 

In  an  action  against  a  bank  to  recover  money  paid  on  forged  checks,  plaintiff 
asked  the  court  to  charge  the  Jury  that,  even  though  thev  should  find  that  plain- 
tiff was  estopped  by  negligence  from  recovering  for  checks  paid  after  the  data  of 
the  balancing  and  return  of  his  pass-book  and  checks,  ha  could,  nevertheless,  ra- 
ce ver  for  forged  checks  paid  by  tne  bank  prior  to  that  date.  Edd^  that  the  inatra»- 
tion  was  properly  refused. 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 
Todd  f&  Hudgins,  for  appellant    C,  A.  CtUberaoih  for  appellee. 

Gaines,  J.  The  plaintiff  in  the  court  below,  who  is  appellant  here,  was, 
during  the  years  1885  and  1886,  a  merchant  in  the  city  of  Jefferson,  and  a 
depositor  in  the  bank  of  the  defendant  corporation.  He  was  absent  during 
the  period  of  the  transactions  involved  in  this  suit;  that  is  to  say,  from  De- 
cember, 1885,  to  August,  1886;  but  his  business  was  in  charge  of  his  brother, 
A.  Weinstein,  who  was  bis  agent  and  attorney  in  fact.  On  the  twenty-ser- 
enth  of  February,  and  also  on  the  twelfth  of  June,  1886,  the  cashier  of  the 
bank  balanced  plaintiff's  pass-book,  and  returned  all  checks  which  had  been 
paid  by  the  bank  up  to  these  dates  respectively.  In  August,  1886,  A.  Wein* 
stein  discovered,  or  claimed  to  have  discovei'ed,  that  a  number  of  checks,  on 
dates  extending  from  December  5. 1885,  to  June  4, 1886,  which  had  been  paid 
by  the  bank  and  charged  to  plaintiff's  account,  had  been  forged.  The  aggre* 
gate  amount  was  $1,082.05.  These  checks  were  embraced  in  the  accounts 
balanced  in  the  pass-book,  and  were  returned  to  plaintiff's  agent  with  the 
pass-book  when  balanced  at  the  dates  named  above.  Plaintiff  made  demand 
of  the  bank  for  the  money  charged  against  him  on  the  checks  alleged  to  hare 
been  forged,  and,  payment  having  been  refused,  brought  this  suit  for  its  re- 
covery. The  defendant  pleaded  a  general  denial,  and  also,  in  substance,  that 
plaintiff's  agent  having,  at  the  dates  above  named  reoBived  the  pass-book  and 
checks,  and  having  failed  to  use  due  diligence  to  detect  and  denounce  the  for- 
geries within  a  reasonable  time  plaintiff  was  thereby  estopped  from  question- 
ing the  correctness  of  the  account.  The  court  overruled  an  exception  to  the 
plea  of  estoppel,  and  plaintiff  excepted  to  the  ruling,  and  now  assigns  it  as 
error.  The  ground  of  the  exception  was  that  the  plea  did  not  "allege  or  show 
any  injury  or  loss  to  defendant  occasioned  by  or  resulting  from  the  delay  on 
part  of  plaintiff"  in  discovering  and  giving  notice  of  the  forgeries.  The  ex- 
ceptions were  well  taken  to  the  original  answer.  It  contained  no  averment 
of  any  loss  by  reason  of  the  laches  of  plaintiff's  agent  or  that  its  condition  had 
been  in  any  manner  changed  for  the  worse  by  his  negligence.  We  do  not  see 
that  such  loss  or  injury  was  a  necessary  consequence  of  the  facts  set  forth  in 
the  answer,  and  hence,  in  our  opinion,  in  order  to  make  it  good  as  a  plea  of 
estoppel,  it  should  have  been  alleged.  But  in  a  trial  amendment,  flled  by 
leave  of  the  court,  (it  is  to  be  presumed  after  the  exceptions  had  been  sus- 
tained, though  no  order  sustaining  it  appears  in  the  record,)  defendant  avers 
that,  bj  reason  of  the  **  negligence  and  failure"  to  examine  and  report  anjer- 
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ron  6r  forgeries  therein,  it  was  ''debarred  tbe  right  and  opportunity  of  pro- 
tecting itself,"  and,  further,  that  if  the  account  of  February  27th  had  been 
examined,  and  the  forgeries  reported,  defendant  would  not  have  paid  the  other 
checks  alleged  to  have  been  forged.  The  first  part  of  this  allegation  is  vagu& 
and  indefinite;  but  we  think  it  good  upon  a  general  demurrer.  May  v.  Tap- 
ior^  22  Tex.  348;  George  v.  Lemon,  19  Tex.  151.  A  special  exception  on  ac- 
count of  vagueness  and  generality  should  have  been  sustained,  but  no  such 
exception  was  filed. 

Appellant's  second  assignment  is  that  '*the  court  erred  in  its  charge  to  the 
Jury  in  paragraphs  9, 10,  and  11  of  said  charge,  in  this:  that  said  instructions 
debarred  plaintiff  from  any  recovery  for  any  auiount,  notwithstanding  all  the 
checks  may  have  been  forged,  if  the  jury  found  a  failure  on  the  part  of  plain- 
tiff to  examine  and  inspect  the  accounts  and  checks,  which  were  never  re* 
turned  to  him  until  February  27, 1886."  We  do  not  think  the  assignment 
well  taken.  It  may  be  that  these  paragraphs,  if  they  stood  alone,  would  suIk 
ject  the  charge  to  the  criticism  which  is  made  upon  it.  In  paragraph  9  the 
jury  are  told  that  if,  by  reason  of  the  failure  of  A.  Weinstein  to  examine  the 
account  and  report  the  forgeries,  "the  opportunity  of  protection  on  part  of 
defendant  was  lost,  then  plaintiff  would  not  be  entitled  to  recover."  The 
eleventh  paragraph  contains  substantially  the  same  proposition.  We  are  not 
prepared  to  say  that,  under  the  peculiar  facts  of  the  case,  these  paragraphs  of 
the  instructions,  taken  by  themselves,  would  have  been  calculated  to  mislead. 
But  in  the  sixth  paragraph  the  jury  had  been  previously  instructed,  in  effect, 
that  the  bank  would  be  liable  unless  Weinstein  had  neglected  to  examine  the 
account  and  report  the  forgeries  "for  such  a  length  of  time  as  worked  an  in* 
jury  to  the  bank;"  and  in  the  seventh  they  are  further  charged,  in  effect, 
that  the  bank  was  injured  if,  by  reason  of  Weinstiein's  negligence  and  delay, 
it  lost  the  means  of  recovering  the  money  which  it  would  have  had  if  the 
discovery  and  report  had  been  made  in  a  reasonable  time.  Taking  the  charge 
as  a  whole,  the  jury  must  have  understood  that  they  were  not  warranted  in 
finding  for  the  plaintiff  under  any  state  of  facts  unless  they  found  that  the 
bank  had  been  predjudiced  by  tbe  negligence  of  plaintiff's  agent. 

In  his  third  assignment  of  error  appellant  complains  of  the  action  of  the 
court  in  refusing  to  give  the  following  instruction  asked  by  his  counsel  upon 
the  trial :  "  If  you  believe  from  the  evidence  that  the  defendant  paid  the  check 
purporting  to  be  drawn  by  plaintiff  between  the  fifth  day  of  December,  1885, 
and  the  twenty-seventh  day  of  February,  A.  D.  1886,  the  date  of  the  balanc- 
ing and  return  of  plaintiff's  book,  and  if  you  believe  that  any  of  such  checks 
so  paid  within  said  period  of  time  were  false  or  forged,  then  the  plaintiff  is 
not  estopped  from  recovering  the  amount  so  paid  on  such  false  or  forged  checks 
and  charged  to  plaintiff,  even  though  you  should  find  that  plaintiff  is  estopped 
by  negligence  from  recovering  for  apy  forged  or  false  checks  paid  after  said 
balancing  and  return  of  said  pass-book  on  said  February  27, 1886.  And  in 
such  case  you  will  find  for  plaintiff  the  an]ft>unt  of  such  false  and  forged  checks 
so  paid  by  defendant  and  charged  to  plaintiff  from  December  5, 1885,  to  Feb* 
ruary  27,  1886. "  It  will  be  seen  that  the  charge  requested  and  refused  as« 
sumes,  as  a  matter  of  law,  that  there  could  be  no  estoppel  as  to  the  amounts 
paid  on  the  checks  alleged  to  be  forged  before  the  balancing  of  the  pass-book 
and  the  return  of  the  checks  on  the  twenty-seventh  of  February,  1886;  and 
appellant  is  not  without  authority  to  support  this  proposition.  In  Daniel,  Neg. 
Inst.,  it  is  said:  "It  seenis,  further,  that  the  depositor  owes  the  bank  no 
duty  which  requires  him  to  examine  his  pass-book  or  vouchers  with  a  view 
to  detection  of  forgeries  of  his  name,  and  may  therefore  repudiate  such  a 
charge  whenever  the  forgery  is  discovered."  2  Daniel.  Neg.  Inst.  §  1370. 
The  learned  author  refers  in  support  of  his  text  to  Weieser  v.  Deniaon,  10 
N.  Y.  69,  and  to  Bank  v.  Tappan,  6  Kan.  465;  the  former  of  which  fairly 
supports  his  text,  though,  in  our  opinion,  the  latter  does  not    We  think 
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there  may  be  cases  in  which  a  bank  that  has  paid  forged  checks  msj  be  pnt 
in  a  worse  position  by  the  failure  of  the  depositor  to  detect  the  forgery  upon 
return  of  his  pass-book  within  a  reasonable  time  than  he  would  have  been  had 
the  fraud  been  promptly  discovered  and  denounced.  In  such  a  case,  injury 
having  resulted,  the  transaction  contains  every  element  of  an  estoppel.  The 
object  of  the  statement  of  the  account  in  the  pass-book,  and  its  return  with 
the  checks,  is  to  apprise  the  depositor  of  the  full  state  of  his  account  as  shown  . 
by  the  books  of  the  bank,  to  the  end  that  he  may  verify  it  if  it  be  correct,  or 
detect  its  errors  if  it  be  found  erroneous.  The  banker  impliedly  says  to  the 
depositor:  ''This  is  my  account.  Examine  it,  and,  if  not  found  correct,  re- 
port to  me  its  inaccuracies.**  And  should  the  latter  fail  to  complain  within 
a  reasonable  time,  the  banker  would  have  the  right  to  consider  that  there  was 
no  objection  to  it.  By  his  failure  to  speak  in  proper  time,  he  virtually  admits 
the  correctness  of  the  items  charged.  It  is  now  held  that  an  estoppel  may  be 
created,  not  only  when  the  party  sought  to  be  concluded  knows  the  material 
facts  he  is  charged  with  having  represented  or  concealed,  but  also  when  he 
is  "in  such  position  that  he  ought  to  have  known  them,  so  that  knowledge 
will  be  imputed  to  him.'*  2  Pom.  Eq.  Jur.  §  809«  Here  it  is  the  duty  of  the 
depositor  to  know  whether  the  account  is  correct  or  not,  and,  promptly  to  re* 
port  a  forgery  when  detected.  Should  he  negligently  fail  to  make  the  exami- 
nation and  consequent  discovery,  (when  he  could  have  discovered  it,)  it  is  as 
if  he  had  expressly  admitted  the  genuineness  of  the  checks,  and  he  will  not 
be  permitted  to  deny  the  fact,  provided  the  bank  be  prejudiced  by  his  failure. 
It  has  been  held  by  this  court  that  when  one  party  has  been  prevented  or  in- 
duced by  the  conduct  and  representations  <k  another  from  taking  prompt 
action  for  the  collection  orhis  debt,  that  this  is  such  a  change  in  his  position 
for  the  worse  as  to  meet  the  requirement  of  the  law  in  order  to  create  an  estop- 
pel. Schwarz  v.  Bank,  67  Tex.  217,  2  S.  W.  Rep.  865.  In  this  view  we 
are  ably  sustained  by  the  opinion  in  the  case  of  Bank  y.  Morgan,  117  XJ.  S. 
96,  6  Sup.  Gt.  Bep.  657.  That  case,  as  to  the  facts,  is  very  similar  to  thecase  be- 
fore us,  and  in  the  opinion  there  delivered,  Mr.  Justice  Hablan  exhaustively  re- 
views the  authorities,  and  affirms  the  principles  we  have  stated.  The  learned 
judge  distinguishes  the  cases  of  WeisserY.  Denniaont  and  Bank  v.  Tappensib- 
pra,  and  cliUms  that  they  are  not  in  conflict  with  his  opinion.  We  need  refer 
only  to  that  opinion  in  support  of  our  conclusion  and  to  the  cases  there  cited  and 
discussed.  There  are  expressions  in  the  language  of  the  court  in  that  case 
from  which  it  may  be  inferred  that  the  law  would  presume  that  the  bank  was 
prejudiced  by  the  negligence  of  the  depositor  in  failing  to  detect  and  denounce 
the  forgery.  We  are  not  prepared  to  say  whether  such  a  deduction  may  be 
legitimately  drawn  from  it  or  not;  but,  if  so,  we  do  not  wish  to  be  understood 
as  assenting  to  that  doctrine.  We  think  that  is  a  matter  for  the  jury,  under 
appropriate  instructions  from  the  court.  By  the  charge  under  consideration 
appellant  virtually  requested  the  court  to  instruct  the  jury  that  the  bank  could 
not  have  been  prejudiced,  and  would,  at  all  events,  be  liable  as  to  the  checks 
paid  before  the  first  return  of  the  pass-book  and  checks  in  February,  1886. 
It  follows  from  what  we  have  said  that,  in  our  opinion,  this  is  not  the  law, 
and  there  was  no  error  in  refusing  to  give  the  instruction.  The  general  charge 
left  it  to  the  jury  to  say  whether  the  bank  was  injured  or  not,  and  this  was 
correct.  There  is  no  assignment  raising  the  question  of  the  sufficiency  of  the 
eyidence  upon  that  issue,  and  therefore  we  are  not  called  upon  to  consider 
whether  or  not  the  evidence  supports  the  verdict  in  that  particular.  There 
is  no  error^  and  the  judgment  is  affirmed. 
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OOLB  «•  ESTELL. 

(9i^em8  Ocmri  of  Texa$,    December  13,  1887.) 

1.  Appeal— DEciBioir—MAHOATX  Ain>  Pbogxbdikgb  Bblow. 

The  opinion  rendered  on  a  preyious  hearing  of  this  case*  was  not  intended  to  limit 
the  issues  to  be  tried  by  the  court  below,  and  aa  the  court  so  construed  it,  and  lim- 
ited the  issues,  such  action  was  error. 
3.  Tbiai^-Vebdict— Special  akd  Obkeeal  YBBDion. 

Rev.  SL  Tex.  arts.  1328,  1833,  authorizing  either  a  general  or  a  special  yerdict  of 
a  jury,  does  not  contemplate  the  rendering  of  both.  Vwyer  v.  JCotUayer^  5  8.  W. 
Bep.  80,  followed. 

Commissioners'  decision.  Error  from  district  court,  McLennan  county; 
B.  W.  BiMES,  Judge. 

In  1867  John  Chism  sold  a  tract  of  land  to  Jesse  Estell,  executed  bond  for 
title,  and  took  Estell's  notes  for  the  purchase  money  in  three  annual  pay- 
ments, the  last  fWing  due  in  August,  1870.  Estell  repeatedly  promised  to 
pay  the  notes,  but  did  not  do  so.  In  1871  Chism  conveyed  the  land,  and 
turned  over  the  Estell  notes  to  J.  D.  B.  Cole,  plaintiff  in  error,  who  tendered 
the  notes  to  Estell,  and  demanded  possession  of  the  land.  Estell  declined  to 
accept  the  notes,  or  yield  possession  of  the  land,  and  in  August.  1871,  plain- 
tiff in  error  brought  this  suit  for  the  land,  and  tendered  Estell's  notes  for 
cancellation.  The  case  is  now  before  this  court  the  third  time;  having  been 
twice  reversed  and  remanded, — ^the  first  time  for  error  in  the  ruling  of  the 
court  below  in  sustaining  exceptions  to  defendant's  answer  and  striking  it 
out.  Estell  V.  Cole,  62  Tex.  695.  In  reversing  and  remanding  the  cause 
the  second  time,  the  opinion  of  this  court  contains  the  following  conclusions: 
^Upon  the  whole  case,  our  opinion  is  that,  as  against  Estell,  the  plaintiff 
acquired  by  his  purchase  no  rights  which  could  not  have  been  asserted  by 
Chism.  As  the  purchase-money  notes  given  by  Estell  for  the  land  appear  to 
have  been  deposited  in  the  court  below,  he  is  entitled  to  have  credited  upon 
those  notes:  (1)  The  reasonable  and  necessary  expenses  incurred  by  him 
^not  to  include  attorney's  fees)  in  the  defense  of  the  title.  (2)  The  sum  of 
4500  paid  by  him  upon  the  execution  issued  upon  the  former  judgment,  with 
the  costs  of  collection.  And  when  money  has  thus  been  paid  out,  the  credits 
should  be  entered  as  of  the  dates  of  payment.  (3)  The  reasonable  value  of 
the  rents  of  the  land  from  time  when  plaintiff  took  possession  in  1874,  includ- 
ing the  value  of  his  (Estell'sVlabor  in  planting  and  cultivating  the  land  in 
the  early  part  of  the  year,  we  are  also  of  the  opinion  that  the  plaintiff 
should  not  recover  for  improvements  placed  upon  the  land  by  him.  A  decree 
should  be  entered  giving  him  a  reasonable  time  to  pay  into  court  whatever 
additional  sum  may  be  due  upon  the  notes,  and  upon  its  payment  the  title 
should  be  vested  in  him  and  a  writ  of  possession  should  be  awarded.*'  BateU 
T.  Cole,  62  Tex.  703.  On  the  first  trial  plaintiff  obtained  judgment  for  the 
land,  and  9500  rents.  Plaintiff  obtained  possession  of  the  land  by  seques- 
tcation  in  tlM  spring  of  1874.  Under  the  opinion  of  this  court,  the  court  be- 
low submitted  to  the  jury  the  following  special  issues  at  request  of  defend- 
ant: ''(1)  What  was  the  reasonable  value  of  the  labor  and  seed  in  planting 
the  land  in  the  spring  of  1874?  (2)  What  is  the  value  of  the  rents  of  the 
land  from  April,  1874,  to  the  present  time?  {^)  About  what  time  did  Estell 
pay  the  $500  on  the  former  judgment  in  this  case?  (4)  What  amount  of 
costs  did  Estell  pay  when  he  paid  said  judgment?  (5)  What  were  the  rea- 
sonable and  necessary  expenses,  if  any,  paid  by  Estell  or  any  one  for  him,  in 
the  defense  of  his  title  in  the  Bio  suit  in  the  federal  court  at  Austin?**  The 
jury  returned  tho  following  answers:  To  the  first,  $180;  to  the  second, 
$8,870;  to  the  third  $500,  in  1879;  to  the  fourth,  $80.65;  to  the  fifth,  $112.50. 

>For  previous  oj^lon,  see  Estell  v.  Ck>le.  62  Tex.  70d. 
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At  request  of  plaintiff,  the  court  below  submitted  to  the  jury  the  followin^p 
special  issues:  '*(!)  Did  Estell  have  the  ability  to  pay  for  the  land  after  his- 
notes  became  due,  and  refused  simply  because  he  could  make  more  out  of  hiip 
property  than  the  interest  on  the  notes?"  To  this  the  jury  answered,"  Yes. '^ 
'*(2)  Did  defendant  promise  payment  to  Chism  after  the  notes  became  due,, 
and  state  to  Chism  that  if  he  did  not  pay  at  the  time  promised,  that  he  would 
give  up  the  land?  If  so,  how  often  did  this  occur?"  To  this  the  jury  an- 
swered: "lie did  so  promise,  repeatedly."  "(3)  Did  Estell,  after  all  tlie  notes- 
became  due,  promise  to  deliver  to  Barron,  agent  for  Chism,  at  Bremond,  twelve 
bales  of  cotton  at  a  specified  time,  and  did  he  say  at  tlie  time  to  Chism,  that 
if  he  did  not  pay  the  cotton  as  agreed,  that  he  would  trouble  Chism  no  more,- 
but  would  give  up  the  land  ?*'  The  jury  answered :  "  He  did  say  that  he  would 
give  him  no  more  trouble."  "(4)  Did  Estell  ever  deliver  said  cotton?"  The 
jury  answered,  "Ko."  "  (5)  Did  Chism  believe,  from  the  promises  to  give  up 
the  land  in  event  he  [Estell]  failed  to  pay  the  cotton,  that  Estell  had  aban- 
doned the  contract?"  The  juiy  answered:  "He did  so  believe."  "  (6)  Did  Ciiism, 
relying  on  such  belief,  sell  the  land  to  plaintiff ?"  The  jury  answere<l:  "He 
did."  "(7)  Did  Chism  inform  Cole,  when  be  sold  the  land  to  him,  that  Estell 
hadagreed  togiveup  theland?"  The  jury  answered:  "He  did  not."  "(8)  Did 
Cole,  after  Chism  conveyed  to  him,  notify  Estell  that  he  would  demand  the 
land,  and  refuse  the  money  on  the  notes,  before  he  brought  this  suit?"  The 
jury  answered:  "Cole  demanded  theland,  and  tendered  Estell  the  notes."  De- 
fendant did  not  join  in  these  special  Issues  submitted  at  request  of  plaintiffs 

The  general  charge  of  the  court  was  in  substance  that  a  vendor  of  land» 
after  failure  to  pay,  he  having  given  bond  for  title,  has  a  right,  generally,  to* 
sue  for  the  recovery  of  the  land  or  sell  it  to  one  who  would  have  the  same 
right;  but  in  case  suit  is  brought  for  the  land  by  another  claiming  a  superior 
title,  the  purchaser  would  have  the  right  to  have  the  suit  by  his  vendor  stayed 
until  the  other  was  determined,  and,  if  it  became  necessary  for  the  purchaser 
to  pay  out  money  in  defending  the  title,  that  he  would  be  allowed  a  credit  on 
the  notes,  unless  the  original  contract  had  been  abandoned;  that  if  Estell  had 
purchased  and  taken  bond  for  title,  and  Chism  had  given  an  extension  on  the 
purchase-money  notes,  and  afterwards  a  suit  was  brought  against  Estell  in 
the  federal  court,  and  Estell  defended  said  suit,  and  expended  money  in  re- 
sisting said  suit,  which  was  reasonable  and  necessary,  then  to  find  for  de- 
fendant; but  if  no  extension  had  been  given,  and  Estell  failed  to  pay  the  notes, 
and  declared  his  intention  not  to  pay,  Chism  would  have  the  right  to  abandon 
the  contract  and  sell  to  Cole,  and  Cole  the  right  to  recover  the  land,  unless 
Estell  failed  to  pay  on  account  of  an  extension  of  time,  or  on  account  of  the 
adverse  suit  by  the  Bios.  The  general  verdict  was:  "We,  the  jury,  find,  in 
response  to  the  general  charge,  for  the  plaintiff."  On  this  verdict,  and  the 
answers  of  the  jury  to  the  special  issues  submitted  by  the  court  at  request  of 
plaintiff,  motion  was  made  by  plaintiff  for  judgment  in  his  favor  for  the  land. 
On  motion  of  defendant,  judgment  was  rendered  for  the  principal  and  inter- 
est due  on  the  notes  against  defendant  and  in  his  favor  for  the  amounts  found 
by  the  jury,  to  be  held  as  a  credit  on  the  judgment  in  favor  of  plaintiff,  and 
that  defendant  pay  into  court  the  balance  due  plaintiff,  and  decreeing  ttie  title 
to  the  land  in  defendant.  Plaintiff  brings  the  case  to  this  court  by  writ  of 
error. 

Anderson  dk  Flint,  for  plaintiff  in  error.  M,  Surratt  and  Jos,  C»  Walker» 
for  defendant  in  error. 

Acker,  J.  The  disposition  of  this  case  here  depends  upon  the  construo- 
lion  to  be  given  to  the  opinion  of  this  court  delivered  on  a  former  appeal,  as 
that  opinion  appears  in  the  sixty-second  volume  of  our  r^orts.  If  it  obvi- 
ously appears  from  a  fair  and  reasonable  construction  of  the  language  em- 
ployed in  that  opinion,  that  this  court  there  decided  upon  and  limited  the 
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issues  to  be  tried  by  the  court  below  to  those  indicated  in  the  opinion,  then 
that  decision  is  the  law  of  the  case*  and  we  must  be  governed  by  it,  however 
much  we  may  doubt  the  propriety  of  it,  or  however  widely  we  may  differ  from 
its  conclusions.  Wells,  Res.  Adj.  572.  We  believe  the  cases  are  rare  and 
very  exceptional  in  which  this  court  is  warranted  in  limiting  the  issues  of 
fact,  in  reversing  and  remanding  a  case  where  the  trial  has  been  by  jury;  and 
to  aathorize  such  interpretation,  it  must  clearly  appear  from  the  decision  that 
it  was  so  intended.  If  the  previous  decision  does  limit  the  issues  to  be  tried 
in  the  court  below  to  the  questions  indicated  in  the  opinion*  then  the  judg- 
ment must  be  affirmed;  for  the  court  below  so  construed  the  decision,  and 
rendered  judgment  accordingly.  If  the  previous  decision  does  not  so  limit 
the  issues,  then  the  court  erred  in  so  holding,  and  the  judgment  must  be  re- 
versed. The  previous  decision  is  the  settled  law  of  the  case  made  in  tlie  rec- 
ord then  before  the  court,  and  must  be  followed  and  applied  by  the  court 
below  unless  a  materially  different  case  is  made  upon  another  trial.  We  un- 
derstand and  interpret  the  previous  decision  as  holding  that  the  facts  of  the 
case  then  before  the  court  did  not  establish  an  abandonment  of  the  contract 
of  purchase  by  Estell,  nor  did  they  show  such  rescission  of  the  contract  by 
Chlsm  or  Cole  as  would  bind  Estell,  and  if  there  was  no  material  change  in 
the  case  upon  another  trial,  the  court  below  would  be  bound  by  the  decision 
upon  these  questions.  If  the  facts  proved  did  not  constitute  an  abandonment 
or  a  rescission  by  which  Estell  would  be  bound,  then  he  would  be  entitled  to 
a  decree  in  his  favor  for  the  land,  upon  payment  of  the  amout  due  on  his 
notes  given  for  the  purchase  money,  less  the  amounts  tliat  might  be  found  by 
the  jury  to  be  due  to  him  on  the  several  items  mentioned  in  the  opinion.  We 
do  not  think  the  court  intended  by  the  previous  decision  to  limit  the  issues, 
as  contended  by  appellee,  and  as  held  by  the  court  below,  and  we  think  the 
court  erred  in  so  holding.  .It  appears  that  the  jury,  under  the  charge  of 
the  court,  returned  a  general  verdict,  and  also  a  verdict  upon  special  issues. 
Tiie  lie  vised  Statutes  (articles  1328, 1333)  authorize  either  a  general  or  special 
verdict;  but  we  do  not  think  the  statute  contemplates  both,  and  the  practice 
should  not  be  followed.  Dwyer  v.  KcUtaper,  5  S.  W.  Rep.  80.  For  the  error 
in<lic<ited,  we  are  of  opinion  that  the  judgment  of  the  district  court  should  be 
reversed,  and  the  cause  remanded. 

WiLLiK,  G.  J.  Reportof  the  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Archibald,  Assignee,  and  others  v.  Jacobs  and  Wife, 
{Supreme  Ocntri  of  Texa»,    December  13,  IS87.) 

1.  HoKBTrSAD— A0QUI8ITI09— ImTBMT  TO  OOCUPT. 

All  insolvent  debtor,  owning  and  usinsc  a  residence  and  bushiess  homestead,  can- 
tiot  claim  as  exempt  other  property,  entirely  disconnected,  which  he  purposes  to 
make  a  homestead  at  some  rntnre  time.* 

2.  SaMB-— SUITABLBITESS  OF  PrOPSBTY. 

The  fact  that  one  cl  iming  property  as  a  homestead,  but  ooonpying  other  prop- 
erty at  the  same  time  for  that  purpose,  intmdk  at  a  future  time  to  occupy  the  prop- 
erty claimed,  and  the  fact  that  such  property  is  better  adapted  to  Lis  use  than 
that  which  he  occupies,  is  notsufficient  to  sustain  an  exemption  of  itas  a  homestead. 

Appeal  from  district  court,  Wichita  county;  L.  A.  Grain,  Special  Judge. 
Hazleioaod  &  Templetan  and  R.  D,  Welbome,  for  appelliu^.    Barrett  <ft 
Stine^  for  appellees. 

•The  mere  intention  of  the  head  of  the  family  to  make  certain  premises  his  family 
home  at  some  indefinite  future  time,  is  not  sufficient  to  establish  a  homestead  right. 
Keyes  v.  Bum^  (Vt.)  9  Atl.  Rep.  698.  As  to  what  occupation  is  necessary  to  support  a 
homestead  claim,  see  Colbert  v.  Henley,  (Miss.)  1  South.  Rep.  681,  and  note;  Fitzi^erald 
Y.  Femacdez,  (Cal.)  12  Pac.  Rep.  662;  Nance  v.  Hill,  (S.  C.)  1  S.  £.  Rep.  897,  and  note. 

v.6s.w,no.8— 12  '  ^  i 
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Stayton,  J.  Tbis  action  was  brought  by  A.  C.  Jacobs  and  his  wife  to  re- 
cover a  house  and  lot  in  the  town  of  Henrietta.  The  property  once  belonged 
to  Jacobs,  but  on  July  4,  1884,  he  made  an  assignment  of  all  his  property, 
other  than  such  as  was  exempt  from  forced  sale,  for  the  benefit  of  such  of  his 
creditors  as  would  consent  to  take  under  it  and  release  him.  The  assignment 
was  made  under  the  statute.  Archibald  was  made  the  assignee,  qualified,  and 
took  charge  of  the  estate,  aud  sold  the  property  in  controversy  to  the  defend- 
ant Welborne.  Jacobs  was  a  merchant  doing  business,  at  the  time  of  the  as- 
signment, in  a  house  in  the  town  of  Henrietta,  which  he  then  owned,  and  had 
used  for  the  purposes  of  his  business  for  more  than  a  year.  He  was  also  do- 
ing business  in  another  house,  in  the  same  town,  which  he  rented,  but  nei- 
ther of  these  houses  were  in  any  way  connected  with  the  property  in  contro- 
versy; in  fact,  the  one  which  he  owned,  and  in  which  he  seems  to  have  done 
a  large  business,  was  in  another  part  of  the  town.  He  was  also  carrying  on 
a  mercantile  business  in  another  town  on  rented  premises,  and  owned  and  oc- 
cupied one  or  more  residences  in  the  town  of  Henrietta,  distant  from  and  in 
no  way  connected  with  the  property  in  controversy.  At  the  time  of  the  as- 
signment, he  had  commenced  building  a  house  on  the  lot  in  controversy;  but 
no  part  of  it  waa  in  condition  to  use  or  had  been  used  by  him  for  any  business 
or  residence  purpose.  The  lot  was  not  paid  for,  and  was  incumbered  with  a 
vendor's  lien  for  about  $500.  After  the  assignment,  the  assignee,  out  of  tlie 
trust  funds  in  his  hands,  discharged  this  lien,  and  also  an  attachment  lien  for 
about  S900.  He  also  completed  the  unfinished  house  on  the  lot,  and  in  this 
expended  over  $1,800  of  the  trust  funds.  All  these  expenditures  seem  to  have 
been  made  at  the  request  of  Jacobs,  with  the  consent,  perhaps,  of  some  of  his 
principal  creditors.  After  the  house  was  finished,  the  assignee  placed  the 
sevei-iU  assigned  stocks  of  goods  in  it,  and  used  it  in  disposing  of  them,  Jacobs 
serving  him  as  an  employe  on  a  monthly  salary.  Jacobs  now  asserts  that  he 
intended  the  property  for  a  business  home  and  residence  when  he  commenced 
to  improve  it,  and  claims  that  it  thus  became  covered  by  the  homestead  ex- 
emption, and  did  not  pass  to  t])^  assignee  by  the  assignment.  This  action 
has  for  its  foundation  this  claim,  and  none  other.  The  court  below  permitted 
evidence  to  be  introduced  tending  to  show  that  Jacobs  may  have  intended  at 
some  time  to  use  the  upper  story  of  the  building  as  a  residence  and  the  lower 
story  as  a  business  home,  and  this  evidence  consisted  of  acts  and  declarations 
of  Jacobs  and  wife  since,  as  well  as  before,  the  assignment  was  made;  and, 
on  the  other  side,  much  evidence  was  introduced  to  show  that  he  never  in- 
tended to  make  any  part  of  it  his  residence,  and  that  the  claim  now  asserted  was 
an  after-thought.  There  are  21  assignments  of  error  presented  in  the  brief 
of  counsel  relating  to  the  admission  and  rejection  of  evidence,  the  giving  and 
refusing  of  charges,  and  the  action  of  the  court  in  refusing  to  grant  a  new 
trial,  but  their  consideration  in  detail  is  not  necessary. 

If  everything  the  plaintiff's  evidence  tended  to  prove  be  conceded  to  have 
been  established,  how  stands  the  case?  We  have  an  insolvent  debtor  owing 
and  actually  using  a  residence  and  business  home  in  no  way  connected  with 
the  property  in  controversy;  but  he  bad  commenced  to  improve  this  property, 
and  intended,  at  some  future  time,  to  use  it  as  a  residence  and  place  of  business. 
This  is  the  full  force  of  the  appellee's  case.  There  can  be  no  doubt  that  the 
property  on  which  they  resided  at  the  time  the  assignment  was  made  was  the 
residence  homestead  protected  from  forced  sale;  and  they  could  not  divest  it 
of  that  character  by  an  Intention  to  abandon  it  at  some  future  time,  even 
though  that  intention  was  evidenced  by  the  fact  that  they  had  commenced  to 
improve  the  property  in  controversy  with  intent  to  use  a  part  of  it  as  a  res- 
idence when  it  might  be  completed.  Abandonment  of  property  actually  home- 
stead cannot  be  accomplished  by  mere  intention.  There  must  be  a  discontinu- 
ance of  the  use,  coupled  with  an  intention  not  again  to  use  as  a  home,  to  con- 
stitute abandonment;  and  without  an  abandonment  of  an  existing  homestead. 
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no  right  can  exist  to  fix  that  ebaracter  to  another  propert^i  naless  it  be  by 
way  of  addition  to  the  existing  homestead.  The  resldenoe  homestead,  exist- 
ing at  the  time  tiie  assignm^it  was  made,  consisted  of  the  lot  or  lots  resided 
upon  OF  used  for  home  purposes;  and  there  can  be  no  pretense  of  any  purpose 
on  the  part  of  the  appellees  to  devote  the  property  Id  controversy  to  a  residence 
use  other  than  one  which  would  have  made  it  the  home  of  the  family  instead 
of  the  property  which  was  actually  the  home.  There  could  not  be  two  places 
of  residence  for  the  family,  separate  and  in  no  manner  used  together,  and  it 
must  be  held  that  the  home  in  fact  existing  at  the  time  the  assignment  was 
made  was  the  only  property  which  the  appellees  could  claim  as  the  residence 
homestead.  Where  no  homestead  dedicated  by  actual  occupancy  exists,  effect 
must  be  given  to  ownership,  intention,  and  preparation  to  use  for  a  home,  or 
otherwise  one  indebted  might  never  be  able  to  secure  a  home  for  a  depend- 
ent family.  This  was  recognized  in  Franklin  v.  Coffee,  18  Tex.  417,  and  in 
other  cases:  Barnes  v.  White,  53  Tex.  628;  8tDope  v.  Stanteenhei^ger,  59  Tex. 
390;  Gardner  v.  Douglass,  64  Tex.  79.  But  no  case  has  gone  to  the  extent  of 
holding,  where  there  was  a  home  in  fact,  that  this  miglit  be  abandoned  while 
actually  used  as  the  home  of  the  family,  and  another  homestead  acquired  by 
intention  at  som<9  time  in  the  future  to  use  it  as  a  home,  accompanied  with 
preparation  to  so  improve  it  as  to  make  it  suitable  for  such  a  use. 

What  has  been  said  as  to  the  residence  homestead  is  equally  true  of  the 
business  homestead.  The  property  owned  and  used  by  A.  C.  Jacobs  at  his 
place  of  business  was  the  only  property  he  could  claim  to  be  exempt  from  forced 
sale  on  account  of  such  use  at  tiie  time  the  assignment  was  made.  That  prop- 
erty may  have  been  old  and  insecure ;  but  it  was  the  only  place  of  business 
upon  which  the  acts  of  its  owner  had  fixed  a  homestead  character.  As  he 
made  it,  so  must  tlie  law  regard  it.  Conceding  eveiy  fact  to  have  been  proved 
which  the  evidence  for  the  appellees  tends  to  prove,  still  it  must  be  held  that 
the  property  in  controversy  was  not  the  homestead,  nor  a  part  of  the  home- 
stead, of  appellees  at  the  time  A.  0.  Jacobs  made  the  assignment  through 
which  the  appellant  Welborne  claims.  Th^acts  and  declarations  of  the  ap- 
pellees and  of  the  assignee  made  after  the  assignment  should  have  been  ex- 
cluded, as  should  have  been  the  trust  deed  in  favor  of  Willis  &  Bro.  for  none 
of  these  matters  could  have  any  bearing  on  bhe  question  of  homestead. 

The  court,  among  other  charges,  gave  the  following:  "To  constitute  a  use 
of  property  for  homestead  purposes,  or  as  a  substitute  for  homestead  pur- 
poses, the  person  claiming  the  same  must  not  only  intend  to  dedicate  the 
same  for  homestead  purposes,  but  must  actually  occupy  it  for  such  purposes, 
or  must  take  such  steps  towards  preparing  the  same  for  use  and  occupancy  as 
a  homestead  as  reasonably  to  give  notice  of  his  intention  to  so  use  and  occupy 
the  property,  either  as  a  home  or  a  place  to  exercise  his  calling  or  business. 
That  in  case  of  the  destruction  of  the  old  place  of  business  or  home,  or  incase 
the  same,  by  reason  of  decay  or  from  any  other  cause,  becomes  unfitted  for 
the  uses  of  the  business  or  calling  of  the  owner,  he  being  the  head  of  a  family, 
and  such  person,  with  the  intent  in  good  fait!)  to  abandon  such  place  of  busi- 
ness or  home,  purchases  another  lot  or  lots,  with  the  Intent  to  build  thereon 
suitable  buildings,  and  use  the  same  for  homestead  purposes,  and  immediately 
oommenoes  to  erect  thereon  such  buildings  or  improvements  as  may  be  nec- 
essary and  proper  for  a  liome  or  a  place  in  which  to  exercise  his  calling  or 
business,  and  continues  such  improvements  with  such  diligence  as  reasonably 
to  give  notice  that  he  intends  to  so  use  the  same  when  completed,  such  place 
of  business  or  home  would  be  exempt  from  forced  sale,  as  a  homestead,  to  the 
same  extent  as  if  the  same  was  actually  used  and  occupied  as  a  home  or  place 
of  business.  If  you  believe  from  the  evidence  that  the  plaintiffs  were  the  own- 
ers of  the  business  house  in  the  north  part  of  the  town  in  which  A.  C.  Jacobs 
was  doing  business  as  a  merchant  at  the  time  of  the  assignment,  but  that  said 
place  of  business  was  unsuitable  for  the  purpose  by  reason  of  its  locality,  and 
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the  fitct  it  was  decaying  and  unsafe*  and  jon  further  believe  that  th^  had,  prior 
thereto,  fully  determined  to  abandon  aald  house  and  adopt  another  as  his  place 
of  business,  and  that  the  plaintiff  A.  0.  Jacobs  had,  in  furtherance  of  that  in- 
tent  and  determination,  purchased  the  lot  in  controversy,  and  had  commenced 
the  erection  of  a  business  house  thereon,  and  was  at  that  time  proceeding 
with  the  work  of  erecting  said  building  with  the  intent,  on  the  part  of  said 
plaintiff,  in  good  faith,  to  abandon  the  old  place  of  business,  and  to  adopt  the 
new,  and  such  work  was  then  being  done  In  such  manner  as  reasonably  to 
give  notice  of  his  intention  to  so  use  it,  then,  and  in  that  case,  the  title  to  the 
lot  in  controversy  did  not  pass  to  the  assignee  by  the  deed  of  assignment,  and 
you  will  find  for  the  plaintiff  the  premises  in  controversy.  ** 

It  is  urged  that  these  paragraphs  of  the  charge  were  erroneous,  and  of  this, 
in  view  of  the  facts  of  the  case,  we  think  there  can  be  no  doubt.  What  has 
Hlreiidy  been  said  indicates  the  objections  to  these  paragraphs  of  the  charge. 
Striking  out  the  words,  "or  as  a  substitute  for  homestead  purposes,"  the  par- 
agraph first  quoted  would  be  correct  in  a  case  where  no  residence  or  business 
place  was  already  in  use.  The  second  paragraph  as  well  as  the  third  author- 
ized the  jury  to  find,  notwithstanding  the  appellees  were  already  using  prop- 
erty owned  by  them  as  a  residence  and  place  of  business,  that  the  property  in 
controversy  was  homestead,  if  the  appellees  intended  so  to  use  it,  because  it 
was  better  adapted  to  business  purposes  and  more  secure  than  that  in  use. 
This  was  erroneous.  If  a  business  house  or  a  residence  should  be  destroyed, 
the  family  to  whom  it  belonged  as  a  homestead  would  doubtless  have  the  right 
to  improve  other  property  to  be  used  for  either  purpose;  and  the  rule  applica- 
ble to  the  original  dedication  of  the  homestead  on  unimproved  property  might 
be  applicable  to  such  a  case;  but  this  is  not  such  a  case.  The  residence  or 
business  house  of  the  appellees  was  never  destroyed.  On  the  contrary,  they 
were  in  actual  existence  and  use  as  a  home  and  place  of  business  at  the  time 
the  assignment  was  made,  and  so  at  the  time  this  cause  was  tried.  The  bus- 
iness house  might  have  been  deemed  unsuitable  or  unsafe,  still  it  was  the 
house  by  use  dedicated  as  the  place  of  business.  The  place  of  business  of  the 
head  of  a  family  is  exempted  from  forced  sale,  and  will  not  pass  under  an  as- 
signment, because,  at  the  very  instant  the  assignment  takes  effect,  facts  exist 
which  give  the  exemption;  but  it  may  be  doubted  if  a  property  intended  to  be 
used  at  some  future  time  as  a  place  of  business,  but  never  in  fact  so  used  be- 
fore an  assignment,  could  be  exempted  from  the  operation  of  an  assignment 
by  the  fact  that  the  head  of  the  family  had  commenced  to  improve  it  with  in- 
tent to  make  it  his  place  of  business,  no  other  place  of  business  existing  at  the 
time  of  assignment.  Be  this  as  it  may,  when  a  place  of  business  in  fact  ex- 
ists, mere  intention,  coupled  with  preparation,  to  use  another,  and  the  unsuit- 
ablenesB  of  that  in  use  or  its  insecurity,  cannot  make  the  exemption  extend 
to  property  never  used  as  a  place  of  business. 

The  appellants  asked  the  following  instruction:  "That  the  plaintiffs  could 
not  hold  as  exempt  property  more  than  one  business  homestead  at  the  same 
time,  and  that,  if  the  jury  should  find  from  the  evidence  that  the  plaintiffs, 
at  the  time  of  the  execution  of  the  deed  of  assignment,  actually  owned  and 
were  using  and  occupying  as  his  place  of  business  a  house  and  lot  other  than, 
and  disconnected  with,  the  one  in  controversy,  and  that  the  property  in  con- 
troversy had  never  been  used  as  a  place  of  business,  said  last-named  prop- 
erty passed  by  the  assignment  to  defendant  Archibald,  and  the  jury  should 
find  for  defendants."  The  court  refused  to  give  it.  This  charge  oorrectly 
stated  the  law  applicable  to  the  facts  of  this  case,  and  it  should  have  been 
given. 

For  the  errors  noticed  the  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded* 
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FuLLEB  P.  O'Neal. 

(Si^erM  Omtrt  of  Texa$,    December  16,  1887.) 
L  Trust  Dui>— Powss  of  Tbiibtsx  to  SsUi— Pblsgation  to  Aoxnt— TBraPASs  to  Tbt 

TiTLB. 

In  an  action  of  trespass  to  try  title,  defendant  claimed  nnder  a  trustee's  deed, 
which,  upon  its  £»ce,  showed  that  the  sale  was  made,  not  by  the  trustee,  bat  by  his 
agent,  the  deed  of  trust  conferring  upon  the  tnutee  no  authority  to  delegate  his 
powers.  Ifeld,  that  the  trustee's  deed  was  inadmissible  in  evidence  to  prove  de- 
fendant's title. 
1  Tbespasb  to  Try  Titlr— Plra  of  wot  Guilty— Equitabli  Titlb. 

In  an  action  of  tres]>as8  to  try  title,  defendant,  claiming  under  a  void  trustee's 
deed,  may  not,  under  a  plea  of  not  guilty,  set  up  an  equitable  right  to  payment  of 
the  debt  aecored  by  the  trust  deed,  before  the  recovery  of  the  property  by  plaintiif. 
The  facts  showing  such  right  should  be  expressly  alleged. 

Appeal  from  district  court.  Tan  Zandt  county;  Felix  J.  McCk>RD,  Judge. 
Leake  dk  Henry  and  Kilgore^  Lively  A  Kilgore,  for  appellant.    /.  C.  Kearby 
and  Kearby  dk  McCJiesney,  for  appellee. 

WiLLiKt  C.  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  Mrs. 
O'Neal,  to  recover  of  Fuller  a  lot  of  ground,  and  the  iraprovements  thereon. 
In  the  town  of  Wills  Point.  To  this  action  defendant  pleaded  a  demurrer  and 
not  guilty.  The  plaintiff  proved  title  in  herself,  and  the  defendant  attempted 
to  deraign  title  from  her  and  her  husband  through  a  deed  of  trust  executed  by 
them  to  W.  A.  Williams,  to  secure  a  debt  due  from  them  to  defendant,  and  a 
sale  under  said  deed,  at  which  defendant  became  the  purchaser.  When  the 
deed  from^he  trustee  to  Fuller  was  offered  in  evidence,  it  was  objected  to  on 
the  ground  that,  by  its  own  recitals,  it  showed  that  the  trust  sale  was  not 
made  by  the  trustee  named  in  the  deed,  but  by  another  person  purporting  to 
act  as  the  agent  for  the  trustee,  and  for  other  reasons  not  necessary  to  men- 
tion. The  objections  were  sustained  by  the  court.  A  Judgment  having  been 
rendered  for  Mrs.  O'Neal,  the  defendant  appealed,  assigning  no  other  error 
except  the  ruling  of  the  court  upon  the  admissibility  of  the  deed. 

This  ruling  involve  the  question  as  to  whether  a  sale  by  an  agent  appointed  * 
by  such  a  trustee  passes  a  good  title  in  the  property  sold  to  the  purchaser, 
when  there  is  nothing  on  the  face  of  the  trust  deed  that  authorizes  the  trustee 
to  appoint  an  agent  to  make  the  sale  for  him.  There  was  no  such  authority 
eontaihed  in  this  deed,  and  the  trustee  was  absent  when  the  sale  was  made. 
The  ofBoe  of  trustee  is  one  of  personal  confidence,  and  cannot  be  delegated, 
unless  authority  so  to  do  is  expressly  granted  in  the  instrument  from  which 
be  derives  his  powers.  The  course  marked  out  for  the  trustee  to  pursue  must 
be  strictly  followed  by  him ;  for  the  method  of  enforcing  the  collection  through 
such  deeds  is  a  harsh  one.  The  grantor  of  the  power  is  entitled  to  have  his 
directions  obeyed;  to  have  the  proper  notice  of  sale  given;  to  have  it  to  take 
place  at  the  time  and  place,  and  by  the  person  appointed  by  him.  He  gives 
these  directions  because  be  thinks  that  a  sale  made  by  the  person  selected,  and 
under  the  circumstances  stated,  will  be  to  his  interest  and  make  his  property 
produce  the  largest  ilmount  of  money.  Of  the  prescribed  conditions  none  is 
more  important  than  that  which  requires  that  the  trustee  shall  in  person  make 
the  sale.  He  is  chosen  because  of  the  confidence  the  grantor  has  in  his  in- 
tegrity and  discretion.  The  trustee  in  nuiking  the  sale,  and  during  the  time 
the  properly  is  under  the  hammer,  is  expected  to  protect  the  interests  of  the 
grantor,  to  see  that  no  fraud  is  practiced  detrimental  to  his  interests,  and 
that  no  improper  bid  is  accepted,  and  that  the  property  is  not  knocked  off 
without  giving  fair  opportunity  for  it  to  bring  its  reasonable  value.  Perhaps 
the  agent  selected  by  the  trustee  to  attend  to  this  important  matter  is  not  one 
to  whom  the  grantor  himself  would  have  Intrusted  it.  He  has  reposed  confi- 
dence in  the  party  selected  by  him,  and  that  confidence  cannot  be  transferred 


Digitized  by 


Google 


182  8OUTRWB0TEBN  i^BPORTEB.  [TeZ. 

without  his  consent.  The  trustee  can  no  more  absent  himself  while  the  sale 
is  going  on  than  he  can  make  it  at  a  time  or  a  place  or  for  a  character  of  con- 
sideration different  from  that  authorized  in  the  deed.  These  views  are  so  well 
supported  by  authority  that  it  is  un  necessary  to  further  elaborate  them .  Perry, 
Trusts,  §§  402,  499,  602n,  602a?,  779,  780;  Graham  v.  King,  50  Mo.  22;  Bales 
V.  Perry,  51  Mo.  451 ;  Hill.  Trustees,  175;  PoweU  v.  TuUle,  3  N.  Y.  397.  The 
act  thus  performed  is  not  merely  ministerial,  such  as  is  performed  by  a  crier 
when  the  trustee  is  present  directing  and  superintending  the  sale,  but  it  re- 
quires an  exercise  of  judgment  and  discretion  in  the  matters  mentioned  as 
well  as  in  others.  The  failure  to  perform  it  is  not  such  a  defect  in  tlie  execu- 
tion of  a  power  as  will  be  aided  by  a  court  of  equity.  A  court  of  equity  will 
hardly  interpose  in  case  of  a  trust  created  for  the  purpose  of  securing  a  debt, 
to  assist  the  trustee  in  execnting  the  powers  conferred  upon  him,  in  a  man- 
ner substantially  and  materially  different  from  the  mode  prescribed  by  the 
grantor,  and  when  his  failure  to  obey  the  wishes  of  the  grantor  might  have 
resulted  in  injury  to  the  latter.  The  power  was  not  in  this  respect  directory, 
but  of  the  strictest  character,  and  can  be  exercised  only  under  the  circum- 
stances prescribed  in  the  instrument  by  which  it  is  created.  It  is  said  that 
the  present  instrument  does  not  positively  prescribe  that  the  sale  should  be 
made  by  Williams  in  person.  No  other  meaning  can  be  drawn  from  its  lan- 
guage. It  says  that  he  shall  advertise  the  sale  to  take  place  in  the  town  of  Wills 
Point,  and  shall  execute  deeds  to  the  purchasers.  No  one  else  is  authorized 
to  make  the  sale.  Williams  is  the  only  person  who  is  clothed  with  any  pow- 
ers whatever  with  reference  to  the  sale  of  the  property,  and  it.  is  clejirly  con- 
templated that  he  should  execute  them. 

It  is  also  claimed  that  the  legal  title  to  the  property  was  by  the  ^eed  vested 
in  Williams,  and  that  Mrs.  O'Nears  remedy  is  in  equity,  and  that  she  cannot 
recover  without  doing  equity  by  tendering  the  debt  secured  by  the  deed  of 
trust.  It  is  now  well  settled  by  our  decisions  that  the  mortgagor  or  grantor 
of  a  trust  like  the  present  holds  the  title  to  the  land,  i.  6.,  the  full  title,  legal 
and  equitable,  subject  to  the  lien  created  by  the  instrument  for  the  payment 
of  the  debt  it  is  given  to  secure.  It  is  not  an  open  question,  and  need  not  be 
discussed.  Duty  v.  Graham.  12  Tex.  427;  Mills  v.  Traylor^  30  Tex.  11.  If» 
however,  the  appellant  had  equities  which  entitled  him  to  require  the  plaintiff 
to  pay  his  debt  before  recovering  the  property,  he  should  have  set  them  up  in 
his  answer.  He  was  not  entitled  to  such  affirmative  relief  under  the  plea  of 
not  guilty.  Under  this  plea,  a  defendant  may  introduce  anything  applicable 
to  the  action  of  trespass  to  try  title  to  defeat  the  title  of  hia  adversary;  but 
*'if  he  wishes  to  assert  an  independent  equitable  right  not  involved  in  the 
issue  as  to  title  directly  in  controversy,  he  should  present  the  facts  by  proper 
averment."  Ay  res  v.  Duprey,  27  Tex.  604;  Rippetoe  v.  Dwyer,  49  Tex.  506. 
To  ask  that  plaintiff  be  required  to  pay  the  debt  which  purported  to  be  ex- 
tinguished by  the  trust  sale  was  to  invoke  the  equitable  powers  of  the  court 
for  the  relief  of  the  defendant.  This  could  be  done  in  an  action  of  trespass 
to  try  title  under  our  system  of  procedure,  but  not  under  the  plea  of  not 
guilty,  as  it  did  not  defeat  the  right  of  the  plaintiff  to  recover,  but  admitted 
it  subject  to  the  adjustment  of  equities  between  the  parties.  It  is  unlike  the 
case  of  a  mortgagor  who  seeks  to  recover  property  of  the  mortgagee  rightf  uUy 
in  possession  under  a  deed  absolute  upon  its  face.  There  the  burden  .of  show- 
ing payment  of  the  debt  is  upon  the  plaintiff,  and  he.must  do  so  as  against 
the  plea  of  not  guilty,  as  under  that  plea  the  defendant  has  shown  an  appar- 
ently good  title.  Here  the  defendant  sf'ts  up  a  deed  void  upon  its  face,  which 
does  not  defeat  the  action,  and  does  not  entitle  him  to  possession,  and  has  no 
right  to  relief  on  the  face  of  his  title  papers,  and  can  obtain  it  only  by  a  prayer 
that  the  plaintiff  be  required  to  pay  his  debt  before  recovering  the  property. 
We  think  that,  in  the  state  of  the  pleadings,  the  deec*  was  correctly  ruled  out» 
and  the  judgment  is  allirmed. 
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HoBB  et  al.  «.  BiVAS. 

{Supreme  (hurt  of  Texas.    December  20,  1887.) 

Public  LAifi»— Boxjndabiics^— Subvetb— Skihor  Patent  Contbactb. 

Where  older  graotB  contain  in  their  own  calls  the  elements  of  complete  descrip- 
tion and  identity,  and  are  at  variance  with  jtinior  surveys,  the  latter  cannot  be 
made  to  control  and  change  the  location  of  the  older  grants. 

Commissioners'  decision.  Appeal  from  district  court,  Bexar  county ;  George 
W.  NooNAN,  Judge. 

A.  P.  Rivas,  plaintiff,  sued  F.  P.  Hord  and  J.  Y.  Dignowity,  defendants, 
to  recover  747  acres  of  land.  Plaintiff  deraigned  his  title  under  a  patent  is- 
sued May  17,  1845,  to  James  Conn,  whose  survey  was  based  on  the  Charles 
King,  made  September,  1838,  and  the  King  was  based  on  the  Clark  R.  Owen, 
made  August,  1838.  Defendants*  title  was  by  state  patent,  dated  February, 
1885.    Judgment  for  the  plaintiff,  and  defendants  appeal. 

Ogden,  Ogden  it  Johnson  and  Simpson  A  James,  for  appellants.  Waelder 
A  Upson  and  Define  db  Smith,  for  appellee. 

Coi^iiABD,  J.  The  Owen  survey  is  well  identified.  Its  south-east  and  south- 
west corners  are  found  unmistakably.  Running  due  north,  as  required  by  its 
field-notes,  at  the  correct  distance,  ttierearemesquite  stumps,  where  mesquite 
bearing  trees  are  called  for;  thence  west  from  50  to  75  varas  beyond  the  dis- 
tance called  for,  many  mesquite  stumps  were  found  where  mesquite  trees  are 
called  for;  and  firom  this  point  running  back  to  the  south-west  comer  with 
the  McCamley  survey  S.  2i^  £.,  the  corner  is  found  at  the  correct  distance. 
There  is  nothing  in  the  evidence  to  fix  the  Owen  lines  elsewhere  than  as  above 
shown.  The  King  survey,  made  just  after  the  Owen,  in  1838,  is  constructed 
on  the  Owen  north  line.  It  is  also  fixed  with  reasonable  certainty.  It  begins 
at  the  Owen  north-east  corner,  and  runs  due  north,  simply  prolonging  the  east 
line  of  the  Owen,  2,041  varas,  where  a  mound  of  rocks  and  a  sts£e  are  called 
for  as  the  north-east  corner.  These  are  not  found.  It  then  runs  west  2,041 
varas,  and  at  this  distance  are  mesquite  stumps,  and  at  a  few  varas  further 
on  are  stumps  corresponding  to  the  witness  trees,  and  from  this  point  south 
is  a  nmrked  line,  the  marks  being  old,  and  at  the  intersection  of  this  west  line 
with  the  north  line  of  the  Owen  there  are  no  bearing  trees  found,  but  near 
by  is  found  a  live-oak,  which  the  surveyor,  Lucas,  emphatically  declares  is  the 
original  bearing  tree  called  for  at  the  King  south-west  corner.  The  plaintiff 
insists  that  the  King  and  Conn  surveys  are  between  600  and  700  varas  further 
east.  At  the  point  he  claims  for  the  south-west  corner  of  the  King  survey 
are  bearing  trees  answering  the  description  of  the  bearings  called  for  in  the 
King,  but  it  appears  that  one  Giraud  made  this  corner,  and  marked  the  trees 
long  after  the  King  and  the  Conn  were  surveyed.  Giraud  made  the  Huesman 
and  the  Alexander  surveys,  and,  in  doing  so,  he  called  for  the  King  south- 
west corner.  The  most  reliable  evidence  in  the  record  upon  this  point  is  that 
of  P.  Olivari,  who  was  interested  adversely  to  the  defendants.  He  says  he 
was  with  Giraud  when  he  made  surveys  of  the  King  and  Conn,  and  *' Giraud 
told  me  he  found  the  old  corners  made  by  the  previous  surveyors  incorrect, 
and  he  made  new  measurements  to  get  the  comers;"  and  when  Smith  made 
the  surveys  in  the  imrtition  mentioned  by  the  witnesses,  he  (Olivari)  says 
he  adopted  the  comers  made  by  Giraud.  When  Eugene  Giraud  examined 
the  corners,  he  had  his  father's  field-notes  with  him,  and  was  guided  by  them. 

The  Conn  survey  is  based  on  the  King.  It  begins  at  the  King  north-west 
comer,  and  runs  north,  and  then  east,  then  south,  and  then  west,  calling  to 
pass  the  King  north-east  corner  at  806  varas  from  its  own  south-east  comer. 
There  is  nothing  in  the  record  that  will  define  the  limits  of  the  Conn  but  the 
north  boundary  of  the  King.  Giraud  evidently  made  the  corners  of  the  Hues- 
man  and  the  Alexander,  and  in  doing  so  moved  the  King  and  the  Conn  east- 
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ward.  The  Montalvo,  made  by  him  in  1862,  calls  for  the  Conn  north-east  cor- 
ner at  its  re-entrant  corner,  and  calls  for  a  live-oak  28  inches  in  diameter  north, 
49|  west,  49  varas.  The  Conn  does  not  call  for  any  bearing  ti-ee  there  at  all. 
To  adopt  Giraud's  calls  in  the  junior  surveys  made  by  him  as  the  true  bound- 
aries of  the  elder  surveys,  we  must  do  violence  to  all  the  reliable  and  definite 
calls  in  the  elder  grants  themselves.  This  should  not  be  done.  We  would 
be  required  by  plaintiff's  theory  to  break  the  connections  with  other  surveys 
that  are  clearly  defined.  Instead  of  running  north,  as  required,  from  the 
south-east  corner  of  the  Owen,  we  would  have  to  deflect  the  line  to  the  east, 
and  reach  a  comer  from  its  north-east  corner  some  600  or  700  varas  off  of  a  due 
north  line,  and,  as  a  result,  lengthen  the  north  line  by  that  distance.  The 
land-office  map  last  made,  introduced  in  evidence  by  plaintiff,  shows  such  de- 
flection must  be  made  to  the  east.  We  would  also  have  to  disregard  the  evi- 
dence of  corners  at  the  north-east  of  the  Owen,  and  at  the  north-west  and 
south-west  of  the  King  and  the  old  marked  line, — very  positively  the  west 
line  of  the  King.  These  older  grants  were  susceptible  of  identification  before 
Giraud  made  the  junior  surveys,  by  their  own  calls,  and  the  evidence  of  such 
identification  is  all  at  variance  with  the  caUs  in  the  junior  surveys.  The  jun- 
ior surveys  cannot  be  made  to  control,  and  thus  change  the  location  of  the 
older  grants,  when  the  latter  contain  in  their  own  calls  the  elements  of  com- 
plete description  and  identity.  Under  such  circumstances,  the  junior  surveys 
must  be  located  by  the  elder,  and  not  the  elder  by  the  junior.  The  east  bound- 
ary of  the  Conn  survey  must  begin  not  exceeding  325  varas  from  the  north- 
east comer  of  the  King,  and  run  due  north.  It  calls  for  806  varas;  but  de- 
fendant's patent  recognizes  the  distance  as  325  varas,  and  the  line  must  be  so 
located.  B^inning  at  the  south-east  corner  of  the  Owen,  there  would  be  a 
continuous  line  run  due  north  the  distance  called  for  in  the  Owen  and  the 
King  grants,  and  thence  325  varas  east,  and  thence  due  north  the  distance 
called  for  in  the  Conn  for  its  east  line.  This  will  be  in  harmony  with  all  the 
descriptions  and  locative  calls  found  on  the  ground,  on  the  east  and  west  lines 
of  the  surveys  mentioned.  So  we  conclude  there  was  a  vacancy  both  on  the 
east  and  north  of  the  Conn,  as  claimed  by  the  defendants,  now  covered  by  their 
patent.  Hord  v.  Olivari^  5  S.  W.  Uep.  57.  We  are  relieved  of  much  of  the 
responsibility  of  this  case  by  the  decision  in  the  above  cited  case,  rendered  by 
Justice  Stayton,  upon  almost  precisely  the  same  facts  presented  in  this  record. 
We  really  had  but  little  to  do  in  this  Ci»e  besides  availing  ourselves  of  the  rea- 
soning and  conclusions  ot  that  case.  The  judgment  of  the  district  court  should 
be  reversed,  and  here  rendered  for  the  appellants  for  the  land  described  in 
their  patent,  and  we  so  report  the  case. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  here  rendered  for  appellants. 


Woodson  v.  State. 
{Court  of  Appealt  of  Texas,    November  2,  1887.) 

Obimival  Pbacticb— Chanob  of  Vbhub  bt  tub  Coubt. 

A  trial  court  can  on  its  own  motion  change  the  venae  of  a  case.  Bohannon  v.  StatOj 
14  Tex.  App.  271,  followed. 
Falsb  Swbabiwg — ^AuTHOBiTT  Of  OmcEB  Admiwibtbbiwo  Oath— Pabol  Bvidenob. 
In  the  trial  of  an  indictment  for  false  swearing,  a  witness  was  allowed  to  testifv 
that  be  was  a  justice  of  the  peace,  and,  as  sach,  aldministered  the  oath  upon  which 
the  false  swearing  is  predicated.    Jidd^  that  parol  evidence  of  the  fact  was  properly 
admitted,  and  was  sufficient  if  it  showed  that  he  was  a  de  facto  officer. 
Cbimiital  Pbacticb— Review  oh  Appbal— Ezclusioh  or  Evidence. 

Where,  upon  objection,  a  witness  is  not  allowed  to  answer  a  question,  but  the  bill 
of  exceptions  does  not  state  the  t)urpose  of  the  question,  nor  the  reason  of  the  ob- 
jection, the  ruling  of  the  court  will  not  be  reviewed. 
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4.  SAMs—OBjnmoRB  to  Ixmuvanom, 

Where  no  objecdon  was  made  to  a  charge  at  the  trial,  and  where,  under  the  evi- 
dence, the  defect  cannot  have  reasonably  caused  injury  to  the  rights  of  defendant, 
but  was  cured  by  the  special  instructions  given  at  req  uest  of  the  defendant,  the  charge 
will  be  held  snoetantially  correct. 

Appeal  from  district  court,  Galveston  county. 

James  Woodson  was  indicted  in  Harris  county  for  false  swearing.  On 
change  of  venue,  on  motion  of  the  court,  to  Galveston  county,  he  was  tried 
and  convicted,  and  sentenced  to  the  penitentiary  for  two  years.  Smith  and 
Baicer  were  opposing  candidates  for  mayor.  Baker's  friends  announced,  one 
morning,  that  he  had  been  shot  at  for  refusing  to  withdraw  in  favor  of  Smith. 
Defendant  made  an  affidavit  that  he  was  near  Baker  at  the  time  of  the  shoot- 
ing; that  it  was  done  by  Baker^s  friends,  with  his  connivance,  for  political 
effect.  Upon  this  affidavit  an  indictment  for  false  swearing  was  based.  De- 
fendant appealed. 

Fisher^  Stubhs,  Burke  dk  Jone$t  for  appellant.  W.  L.  Danidion,  Asst.  Atty. 
Gen.,  for  the  State. 

WiLLsoK,  J.  With  regard  to  the  rulings  of  the  court  in  changing  the 
venue  of  this  cause,  and  upon  the  defendant's  plea  to  the  Jurisdiction,  it  is 
unnecessary  that  we  should  notice  them  further  than  to  refer  to  the  decision 
in  Bohannon  v.  Btate^  14  Tex.  App.  271,  where  precisely  the  same  questions 
arose,  and,  after  an  elaborate  discussion,  were  determined  adversely  to  the 
pcsitions  urged  by  defendant's  counsel  in  this  case. 

It  was  not  error  to  permit  the  state's  witness  Bailey  to  testify  that  he  was 
a  justice  of  the  peace  of  Harris  county,  and,  as  such,  administered  to  the  de- 
fendant the  oath  upon  which  the  false  swearing  is  predicated.  While  the 
general  rule  is  that  the  best  evidence  by  which  a  fact  can  be  proved  must  be 
produced,  or  its  absence  accounted  for«  before  secondary  or  inferior  evidence 
is  admissible,  a  well-established  exception  to  this  general  rule  is  that  the  of- 
ficial character  of  an  alleged  public  officer  need  not  be  proved  by  the  commis- 
sion or  other  written  evidence  of  the  right  of  such  officer  to  act  as  such,  ex- 
cept in  an  issue  directly  between  the  officer  and  the  public.  Such  proof  may 
be  made  originally  by  parol  evidence,  and  is  sufficient  if  it  shows  such  person 
Co  be  a  de  facto  officer.  This  exception  to  the  general  role  is  founded  upon 
public  convenience,  and  is  as  well  established  as  the  general  rule.  1  Greenl. 
Ev.  §§  8a-92;  1  Whart.  Ev.  g  78;  Whart.  Crim.  Ev.  §164;  Abb.  Tr.  Ev.  193. 

On  the  cross-examination  of  the  state's  witness  Jemeson,  the  defendant 
asked  said  witness  the  question :  '^Have  yon  not  been  confined  in  the  peniten- 
tiary for  crime?"  Upon  objection  made  thereto  by  the  state,  the  witness  was 
not  permitted  to  answer  the  question;  to  which  ruling  of  the  court  the  de- 
fendant excepted.  Defendant's  bill  of  exceptions  is  very  meager.  It  does 
not  disclose  the  purpose  of  the  question,  the  objection  made  thereto,  nor  the 
answer  expected  to  be  elicited  thereby.  If  it  had  shown  that  the  defendant 
expected  the  question  to  be  answered  affirmatively,  and  that  the  object  in 
eliciting  such  answer  was  to  affect  the  credibility  of  the  witness,  we  would 
bold  that  the  court  erred  materially  in  refusing  to  permit  the  question  to  be 
answered.  Lights  v.  State,  21  Tex.  App.  308.  As  the  matter  is  presented 
to  us,  however,  we  cannot  say  that  the  ruling  of  the  court  was  erroneous,  or, 
if  erroneous,  that  the  error  was  prejudicial  to  the  defendant. 

There  was  no  exception  taken  to  the  charge  of  the  court,  and  but  one  spe- 
cial instruction  requested  by  defendant,  which  was  given.  It  hi  now  for  the 
first  time  urged  that  the  charge  is  defective,  in  that  it  fails  to  instruct  the 
jury  upon  tlie  legal  signification  of  the  words  "deliberately"  and  "willfully," 
used  in  thd  statutory  definition  of  this  offense.  In  the  respect  complained  of 
the  charge  is  deficient,  (8teher  v.  8tate,  4  S.  W.  Kep.  880,  and  23  Tex.  App. 
176;)  but  as  the  defect  was  not  excepted  to  at  the  time  of  the  trial,  and  a8> 
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in  view  of  the  facts  of  this  case,  such  defect  could  not  have  reasonably  caused 
Injury  to  the  right^s  of  the  defendant,  especially  when  such  defect  was  prac- 
tically covered  by  the  special  instruction  given  at  the  request  of  the  defend- 
ant, we  must  hold  that  the  charge  of  the  court  is  substantially  correct. 

We  have  given  attention  to  all  errors  complained  of,  and  have  found  no 
such  error  in  the  conviction  as  would  warrant  us  in  setting  it  aside;  where- 
fore the  judgment  is  affirmed. 


Roy  c.  State. 
{OouH  of  Appealt  of  Texas,    November  26,  1887.) 

1.  LaRCBWT— TaiAL— ISSTBUCriOKS. 

On  a  trial  lor  tlieft  of  a  horse,  defendant  contended  that  he  had  purchased  it  for 
value  in  good  faith,  and  there  was  evidence  tending  to  support  his  claim.  The 
court  denied  his  motion  for  an  instruction  that,  if  the  Jury  believed  from  the  evi- 
dence that  he  so  purcliased  the  animal,  they  should  acquit  hira.  He^d,  that  the 
court  should  have  given  the  instruction,  or  an  instruction  that,  if  they  believed 
from  the  evidence  that  he  purcltased  the  animal,  or  if,  from  the  evidence  as  to  the 
purclmse,  they  entertained  a  reasonable  doubt  that  he  stole  the  animal,  they  must 
acquit  him. 

2.  Samb— New  Tbial — Newly-Dibcovebkd  Evidence. 

Defendant  was  convicted  of  the  theft  of  a  horse  ov^ed  by  one  Case.  For  the 
state  there  was  evidence  that  a  horse,  which  defendant  had  shipped  to  eastern 
Texas  and  sold,  answered  the  description  of  Cage's  horse;  that,  on  pursuit  to  east- 
ern Texas,  there  were  recovered  from  vendees  of  an  agent  of  deiendant  several 
stolen  horMes,  and  one  identified  there  and  at  the  trial  as  Cage's :  that  Cage's  horse 
had  disappeared  about  the  time  of  the  shipment.  For  delenaant  there  was  evi- 
dence that  he  bought  tlie  identified  animal  in  good  faith  from  one  Tucker.  On 
motion  for  new  trial,  defendant  claimed  that,  after  conviction,  he  had  had  the  horse 
identified  in  eastern  Texas  returned  to  Cage  for  inspection,  and  submitted  four  affi- 
davits,— one  by  Cage,  that  the  latter  animal  had  never  been  his;  one  by  the  vendee, 
that  it  was  the  same  horse  identified  as  Cage's  in  eastern  Texas ;  one  by  defendant's 
wife,  that  he  bought  it  from  Tucker  and  sliipped  it  to  eastern  Texas;  and  one  by 
Tucker,  that  it  was  the  same  horse  sold  by  liim  to  defendant  The  motion  was 
denied.  Held  that,  though  the  additional  evidence  thus  disclosed  was  not  shown 
to  be  newly-discovered,  a  new  trial  should  have  been  granted. 

Appeal  from  district  court,  Travis  county;  Eugenb  Williams,  Judge. 

This  conviction  was  for  the  theft  of  a  YiovBe,  the  property  of  B.F.Cage,  and 
the  penalty  imposed  was  a  term  of  10  years  in  the  penitentiary.  It  appears 
from  the  testimony  in  this  case  that,  in  the  spring  of  1886,  the  defendant.  Boy, 
shipped  a  herd  of  hoi-ses  to  eastern  Texas,  and  sold  tiiem.  Among  them  was 
a  certain  smutty  gray  mare,  and  that  is  the  animal  involved  in  this  contro- 
versy. Several  witnesses  testified  positively  that  that  animal  was,  as  alleged 
in  the  indictment,  the  property  of  B.  F.  Cage.  Cage  testified  that  his  animal » 
answering  the  description  of  the  one  mentioned  in  theindiclment,  disappeared 
from  her  range  about  the  time  that  defendant  shipped  his  herd,  and  that  she 
was  taken  off  without  his  knowledge  or  consent.  Two  witnesses  for  the 
state  testified  that  they  followed  the  herd,  and  recovered  from  purchasers  from 
defendant's  agent  several  stolen  horses,  among  them  the  animal  mentioned 
in  this  indictment,  which  they  declared  was  the  Cage  animal.  The  evidence 
for  the  defense  tended  to  show  that  the  animal  described  in  the  indictment, 
and  identified  by  the  two  state  witnesses  as  the  Cage  animal,  and  which  was  sold 
in  ea.stern  Texas  by  defendant's  agent,  was  purchased  by  the  defendant  from 
one  Tucker,  for  a  consideration,  and  without  notice  of  a  defect  in  title.  The 
first  ruling  in  this  case  relates  to  the  question  raised  by  this  proof.  The  sup- 
plemental motion  for  new  trial  shows  that,  subsequent  to  his  conviction,  the 
defendant  sent  to  east  Texas,  and  had  the  alleged  Cage  animal  sent  back  to 
Travis  county  for  inspection  and  identification.  Tliat  motion  was  supported 
by  tlie  afiidavit  of  Cage,  to  the  effect  that  the  animal  shipped  baclc  from  east- 
ern Texas  was  not,  and  never  had  been,  his  property;  by  the  affidavit  of  the 
purchaser,  that  the  animal  shipped  bark  to  Travis  county  was  the  identical 
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animal  boagbt  by  him»  and  was  the  same  identified  in  eastern  Texas  as  the 
Gtij^  animal;  by  the  affidavit  of  defendant's  wife,  that  the  animal  shipped 
back  to  Travis  county  was  an  animal  purchased  by  defendant  from  Tucker, 
and  shipped  by  him  to  eastern  Texas,  and  there  sold;  by  the  affidavit  of 
Tucker,  that  the  animal  sent  back  to  Travis  county  was  the  identical  animal 
he  sold  to  the  defendant. 

Code  Crim.  Proc.  Tex.  art.  785,  provides  that  ''husband  and  wife  may  in 
aU  criminal  actions  be  witnesses  for  each  other." 

Walton^  Hill  ^  Walton  and  8heek8  A  Sf^eeks,  for  appellant.  Asst.  Atty, 
Gen.  Davidson,  for  the  State. 

WiLiifiON,  J.  Counsel  for  defendant  requested  a  special  instruction  as  fol- 
lows: "If  the  jury  believe  from  the  evidence  that  the  defendant  purchased  or 
traded  for  the  animal  alleged  to  have  been  stolen,  giving  value  therefor,  in 
good  faith,  then  yon  will  find  defendant  not  guilty."  There  was  evidence 
tending  to  show  that  defendant  had  purchased  said  animal,  and  the  defend* 
ant  was  entitled  to  a  direct  affirmative  charge  upon  that  issue.  In  the  charge 
given  by  the  court  to  the  jury  there  is  no  such  direct  affirmative  charge,  but 
the  issue  is  presented  to  the  jury  in  a  n^^gative  form,  and  in  a  connection 
which  might  have  misled  the  jury.  We  think  the  above  special  instruction, 
or  a  similar  affirmative  one,  instructing  the  jury  that,  if  they  believed  from 
the  evidence  that  the  defendant  purchased  the  animal,  or  if,  from  the  evidence 
as  to  the  purchase,  they  entertained  a  reasonable  doubt  that  defendant  stole 
the  animal,  they  must  acquit  him  of  the  charge  of  theft.  Murphy  v.  State, 
17  Tex.  App.  646.  We  are  of  the  opinion  that  the  failure  of  the  court  to 
give  a  proper  charge  upon  the  issue  of  purchase  was  material  error,  for  which 
the  conviction  should  be  set  aside. 

We  are  also  of  the  opinion  that  the  oouit  erred  in  not  granting  the  defend- 
ant a  new  trial.  While  the  additional  evidence,  disclosed  by  the  affidavits  ac* 
companying  said  motion,  may  not  in  strictness  be  regarded  as  newly-discov- 
ered, still  we  think  fairness  and  justice  required  that  a  new  trial  should  have 
been  awarded. 

The  judgment  is  reversed,  and  the  cause  remanded* 


Allen  v.  State. 

(Cburf  qf  Appeals  of  Texas,    November  9,  18S7.) 

,  MUSDnt— eELF-DsFKRSK— KeNKWIKO  GoNFLICT. 

Od  a  trial  for  rourder«  defendant  setting  up  self-defense,  the  prosecuting  witnesses 
testified  that  deceased  had  sought  defeudant,  and,  drawing  a  pistol,  asked  if  be  had 
threatened  to  kill  him.  Defendant  denied  the  threat,  and  deceased,  remarking, 
*'  Then  that  settles  it,"  put  up  his  pistol,-  tamed  his  back,  and  took  several  6tep» 
towards  a  neighboring  store,  when  defendant  caUed  out,  "  We  had  as  well  settle 
this  thing  now,"  and  fired  at  deceased,  who  retired  into  the  store,  reappeared, 
exchanged  shots  with  defendant,  again  retired  into  the  store,  and  was  manlpu^ 
lating  his  pistol,  which  appeared  to  be  out  of  order,  when  defendant  again  fired, 
and  killed  nim;  and  that,  shortly  before  the  killing,  defendant  bad  inquired  as  to 
the  wiiereabouts  of  deceased,  saying  he  wanted  to  settle  with  him.  Defendant's 
witnesses  testified  that,  on  first  accosting  defendant,  deceased  covered  him  with  a 
pistol,  and  that,  long  before  the  killing,  deceased  had,  in  presence  of  by-standera, 
uttered  deadly  threats  against  defendant.  On  rebuttal,  the  by-standers  denied  this. 
One  witness  for  defendant  testified  that  deceased,  afVer  turning  away,  turned  back 
and  said  he  would  see  defendant  again,  and  that  defendant  then  said.  **  If  tite  thing 
is  to  l>e  settled,  it  may  as  well  be  settled  now,"  and  deceased  fired  the  first  shot. 
Held^  that  the  evidence  showed  that  deceased  had  abandoned  the  controversy,  and 
defendant  had  renewed  It,  in  order  to  have  a  pretext  for  killing  deceased. 
Same— Intent — Instrdcttons. 

On  the  trial  of  an  indictment  for  murder,  defendant  set  up  self-defense.  The  evi- 
dence showed  that  defendant  and  deceased  had  had  a  controversy,  that  deceased 
had  abimdoned  it,  and  defendant  liad  renewed  it,  in  order  to  have  a  pretext  for 


Digitized  by 


Google 


188  BoirrHWEBTEBir  RV^ORTEB•  [Tex. 

killing  deceased,  and«  daring  the  renewed  controversy,  had  killed  deceased.  BiM, 
that  there  was  no  issae  of  lacl  ae  to  defendant's  intent  in  saoh  renewal*  and  that 
it  was  not  necessary  for  the  court  to  instmct  the  jury  on  thai  point. 

3.  Sams— RcAsoNABiB  Appbahaitos  op  DAVoaa— IirsTRuonoira. 

On  the  trial  of  an  indictment  for  murder,  defendant  set  up  self-defense,  and  the 
evidence  showed  that  defendant's  danger,  if  any,  was  real.  The  court  instructed 
the  jury  tliat  it  was  immaterial  whether  the  danger  was  real,  provided  defendant 
acted  on  the  real  appearance  of  danger.  Held^  tnat  it  was  not  necessary  for  the 
court  to  instruct  as  to  defendant's  right  of  self-defense  in  case  of  reasonable  appear- 
anoe  of  danger. 

Appeal  from  district  court.  Wise  county;  George  A.  McCall,  Judge. 

The  conviction  in  this  case  was  in  the  second  degree  for  murder,  and  the 
penalty  assessed  was  a  term  of  30  years  in  the  penitentiary.  In  brief,  the 
state  proved  that,  on  the  morning  of  the  day  of  the  killing,  the  deceased  de- 
clared bis  purpose  to  see  the  defendant  about  a  rumor  which  had  reached  him 
that  defendant  had  threatened  to  "put  bis  light  out"  before  night;  that,  when 
he  saw  the  defendant,  he  drew  his  pistol,  raised  it  to  point  backward  over  his 
own  shoulder,  and  asked  defendant  if  he  had  made  the  threat;  that  defendant 
replied  that  he  had  not,  when  deceased,  remarking,  "Then  that  settles  it," 
replaced  his  pistol  in  bis  waist-band,  and  turned  to  go  off  with  a  friend;  that» 
when  he  had  taken  several  steps  towards  a  neghboring  store,  the  defendant, 
drawing  his  pistol,  and  holding  it  presented  with  both  hands,  called  to  de- 
fendant with  the  remark,  "We  had  as  well  settle  this  thing  now,"  fired  upon 
the  deceased,  who  retreated  into  the  store,  drawing  bis  pistol;  that  deceased 
presently  appeared  at  the  door,  when  defendant  fired  upon  him  again,  an  in- 
stant before  the  deceased  fired  upon  him;  that  deceased  retreated  from  the 
door,  recocked  his  pistol,  which  appeared  to  be  out  of  order,  reappeared  at  the 
door,  and  again  fired  at  defendant,  and  again  retreated  into  the  store,  and  was 
manipulating  his  pistol,  when  the  defendant  fired  two  more  shots  through  a 
glass  door,  the  last  of  which  shots  killed  deceased.  The  witnesses  for  the 
state  pretty  generally  concur  in  the  statement  that  the  defendant  fired  at  least 
one,  and  probably  two,  shots  before  the  deceased  fired  bis  first  shot,  although 
the  defendant's  second  and  the  deceased's  first  shot  were  fired  very  nearly  or 
possibly  at  the  very  same  instant  of  time.  The  state  proved,  also,  that  on  ^e 
second  daj  before  the  homicide  the  defendant  asked  if  the  deceased  was  in 
town,  remarking  that  he  wanted  to  settle  with  him  before  leaving.  Two  wit- 
nesses for  the  defense  testified  that,  when  deceased  accosted  the  defendant, 
he  covered  the  defendant  with  his  pistol,  and  charged  him  with  threatening  to 
"  blow  his  [deceased's]  light  out. "  One  of  those  witnesses  declared  that,  after 
deceased  turned  to  leave,  he  turned  upon  defendant,  and  told  defendant  that 
he  would  see  him  again;  that  it  was  then  that  defendant  said,  "If  the  thing 
is  to  be  settled,  it  may  as  well  be  settled  now,"  and  that  deceased  then  drew 
his  pistol,  and  fired  the  first  shot.  Two  other  witnesses  testify  to  statements 
made  by  deceased,  long  prior  to  the  killing,  in  the  presence  of  third  parties, 
which  amounted  to  deadly  threats  against  defendant;  but  the  parties  in  whose 
presence  they  testified  these  statements  were  made,  declared,  in  rebuttal,  that 
they  heard  no  such  statements.  It  was  disclosed  on  the  trial  that  the  defend- 
ant had  been  recently  tried  for  the  murder  of  the  deceased's  brother  in  1882, 
and  acquitted. 

Crane  dt  Patterson,  S,  C,  Smilh,  and  H.  M.  Furman,  tot  appellant.  Aast. 
Atty.  Gen*  Davidson,  for  the  State. 

Hurt,  J.  Under  an  indictment  charging  him  with  the  murder  of  Tom 
Gill,  appellant  was  convicted  below  of  the  second  degree  of  that  offense. 

A  number  of  witnesses  for  the  state  testified  that  appellant  fired  first  in  the 
interchange  of  shots  which  led  to  the  homicide;  others  for  the  state  timed  the 
fi^rst  firing  as  so  nearly  simultaneous  that  it  was  impossible  to  say  which  of 
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the  two  took  the  initiative*  Two  witnesses  for  the  defense  testified  that  the 
deceased  Bred  flrst;  others  were  in  doubt.  But  the  testimony  of  all  left  be- 
yond dispute  these  facts;  There  had  been  a  passage  of  words  between  appel- 
lant and  deceased, — angry,  and  accompanied  with  a  show  of  violence  on  the 
part  of  deceased ;  and  deprecatory,  in  semblance,  at  least,  on  the  part  of  appel- 
lant. In  response  to  appellant's  disclaimer  of  certain  threatening  and  abusive 
language  attributed  to  him  by  deceased  concerning  himself,  deceased  had 
closed  the  controversy  with  the  reply,  ''That  settles  it,  then;*'  and* returning 
the  pistol  he  had  displayed  to  his  pocket,  and  walking  off,  his  back  turned  to 
appellant.  Before  he  was  out  of  hailing  distance,  deceased  was  stopped  with 
the  exclamation  from  appellant,  '*We  had  as  well  settle  this  thing  now,"  or 
words  to  that  import;  accompanying  the  words  with  the  display  of  a  pistol 
held  in  both  hands,  which  he  almost  immediately  thereafter  used  with  deadly 
effect. 

As  to  the  renewal  of  the  difficulty  after  it  had  been  abandoned  by  deceased, 
both  by  word  and  act,  there  is  no  sort  of  conflict  in  the  testimony.  It  is  well 
settled  in  principle  that  '*when  one  enters  into  a  deadly  con  diet,  or  provokes 
the  oontest,  or  produces  the  occasion,  in  order  to  have  a  pretext  for  killing  his 
adversary,  or  doing  him  great  bodily  harm,  the  killing  will  be  murder,  no 
matter  to  what  extremity  he  may  have  been  reduced  in  the  combat.  Horr.  & 
T.  Cas.  227,  and  note;  Keed  v.  State,  11  Tex.  App.  509;  King  v.  State,  13 
Tex.  App.  277;  White's  Case,  23  Tex.  App.  164,  5  S.  W.  Rep.  164;  Peter's 
Case,  23  Tex.  App.  687,  5 8.  W.  Rep.  228;  ParUow's  Case,  (Mo.)  4  S.  W.  Rep. 
14.  The  application  of  this  principle  to  the  facts  of  this  case  completely  elim- 
inates the  question  of  self-defense;  whence  it  follows  that  the  errors  com- 
plained of  in  the  admission  and  rejection  of  testimony — if,  indeed,  they  be 
errors — become  immaterial  and  harmless. 

It  is  made  a  subject  of  complaint  that,  in  instructing  the  jury  as  to  the  legal 
consequences  of  appellant's  renewal  of  the  difficulty,  if  they  should  find  that  ap- 
pellant did  renew  it,  the  court  erred  in  failing  to  direct  the  jury  that  they  might 
inquire  into  the  intent  with  which  it  was  renewed.  To  this  it  is  answered  that 
every  instruction  given  by  a  court  to  a  jury  In  the  trial  of  a  cause  should  be 
contined  to  the  issiies  made  by  the  facts.  We  are  of  opinion  that  the  undis- 
puted facts  of  this  case  relieved  the  court  of  the  duty  of  charging  upon  the 
intent.  Intent  is  a  condition  of  the  mind,  to  be  spelled  out  from  outward 
acts  or  spoken  words.  In  this  case,  the  act  was  the  presenting  of  a  pistol 
within  range,  held  in  both  hands,  presumably  to  secure  greater  accuracy  of 
aim.  The  words  accompanying  the  act  conveyed  a  desire  and  intention  to 
"settle"  the  matter  then  and  there,  with  a  deadly  weapon  as  the  arbitrator. 
Spelling  out  the  intent  in  the  light  reflected  from  the  word  and  act,  its  read- 
ing and  interpretation  cannot  fairly  be  treated  as  an  open  question. 

It  is  further  urged  that  the  court  erred  in  instructing  the  jury  that  "it 
would  be  immaterial  whether  the  danger  was  real,  provided  the  defendant 
acted  upon  the  real  i^pearance  of  danger."  The  specific  objection  raised  is 
that  **lt  limits  and  abridges  the  right  of  the  defendant  to  act  upon  real  ap- 
pearances of  danger,  and  omits  reasonahle  appearances  of  danger. "  The  same 
general  answer  applies  to  this  objection  as  to  the  one  preceding.  Danger, 
with  reference  to  whether  the  appearance  of  it  is  "real"  or  "reasonable," 
takes  its  classification  under  the  one  or  the  other,  according  as  whether  the 
manifestations  are  positive,  threatening,  and  imminent,  or  are  merely  such 
as  reasonably  create  alarm  or  apprehension  for  one's  safety.  "Real"  danger 
is  a  danger  such  as  is  manifest  to  the  physical  senses;  "reasonable"  danger, 
as  the  very  force  of  the  term  imports,  is  something  to  be  judged  of  by  an  ex- 
ercise of  reason  and  judgment, — exercised  upon  acts  which  require  construc- 
tion to  rsnder  their  meaning  apparent.  It  is  manifest  from  the  facts  in  evi- 
dence that  whatever  danger  there  was  to  appellant,  if  any  at  all,  was  real,  and 
hence  the  court  discharged  its  duty  when  it  instructed  the  juiy  upon  that 
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character  of  danger;  it  not  being  bound  to  instruct  upon  another  form  of 
-danger  which  the  facts  not  only  did  not  present,  but  absolutely  precluded. 

The  evidence  in  the  record  am})ly  supports  the  verdict  and  judgment;  and, 
the  rulings-and  charges  of  tlie  court  bdng  free  from  reversible  error,  the 
Judgment  is  affirmed. 

Carroll  d.  Statb. 

(Omart  of  Appeals  of  Texas.    November  23,  1887.) 

Rapb — Assault  wfth  Intent  to  Rapb— Supficikncy  op  Evidence. 

Evidence  that  the  defendant  entered  the  room  of  the  prosecutrix,  and  called  her 
by  her  given  name,  and,  when  she  screamed,  fled,  is  insufficient  to  support  a  con- 
viction for  an  assault  with  intent  to  rape. 

Appeal  from  district  court.  Freestone  county;  8.  B.  Frost,  Judge. 
The  defendant  was  convicted  for  an  assault  with  intent  to  rape,  and  the 
penalty  assessed  was  a  term  of  two  years  in  the  penitentiary. 

Bell  <£  Stedef  for  appellant.    Agsi.  Atty.  Qen.  Dafddaon,  for  the  State. 

White,  P.  J.  An  assault  with  intent  to  rape  is  constituted  by  the  existence 
of  facts  which  bring  the  offense  within  the  definition  of  an  assault,  coupled 
with  an  intention  to  commit  rape.  Pen.  CJode,  art.  506.  To  constitute  an 
assault  there  must  be  the  use  of  some  unlawful  violence  upon  the  person  of 
another  with  intent  to  injure  him  or  her,  or  some  threatening  gesture  show- 
ing in  itself,  or  by  words  accompanying  it,  an  immediate  intention  to  commit 
a  battery.  Pen.  Code,  art.  484;  Jones  v.  State,  18  Tex.  App.  485.  Assault 
with  intent  to  commit  rape  can  only  be  committed  by  means  of  force  or  at- 
tempted force.  Burney  v.  State,  21  Tex.  App.  565, 1 S.  W.  Rep.  458;  Taylor's 
Case,  22  Tex.  App.  529,  3  S.  W.  Rep.  753;  Milton's  Case,  23  Tex.  App.  204, 
5  S.  W.  Rep.  652.  There  must  be  some  sort  of  force  or  attempted  force,  or  the 
case  is  not  made  out.  In  DibrelVs  Case,  the  defendant  was  pulling  the  bed- 
clothes off  the  injured  female  when  she  awoke,  and  gave  the  alarm,  and  this 
court  held  in  that  case  that  the  force  was  sufficiently  proved.  3  Tex.  App. 
456.  In  Johnson's  Ca^e,  18  Tex.  App.  385,  the  evidence  was  held  insufficient, 
though  the  prosecutrix  swore  defendant  placed  his  hand  upon  her;  and  in 
Peterson's  Case,  14  Tex.  App.  162,  while  it  was  held  that  the  violence  used 
was  sufficient  to  constitute  an  aggravated  assault,  it  did  not  show  an  attempt 
to  rape.  See,  also,  Hamilton's  Case,  11  Tex.  App.  116;  Saiiford's  Case,  12 
Tex.  App.  196;  Hotise  v.  State,  9  Tex.  App.  53.  In  the  case  before  us,  even 
if  we  concede  that  appellant  was  the  party  in  Mrs.  Livingston's  room  when 
she  awoke  and  screamed,  still  that  does  not  sustain  the  conviction,  because  he 
used  no  force,  nor  attempted  force, — no  threatening  gesture, —simply  called  her 
given  name,  and,  when  she  scre^imed,  fled.  Because  the  facts  are  insufficient 
to  establish  an  assault  with  intent  to  rape,  the  judgment  is  reversed,  and  the 
cause  remanded. 


Lynch  d.  State. 

iOouH  of  Appeals  of  Texas.    November  23,  1887.) 

1.  Murder— Evidbnce—Rks  QmrM. 

Declarations  of  the  defendant  in  regard  to  a  homicide,  made  15  or  20  minntes 
afler  the  killing,  and  after  he  had  gone  some  1,200  ;^'ards  from  the  place  of  the  kill- 
ing, are  no  part  of  the  res  gestx,  and  evidence  regarding  them  was  proj>erly  excluded. 

2.  8amb — Evidence  to  Show  that  Meetino  was  Accidental. 

Defendant,  on  the  trial  of  an  indictment  of  murder,  offered  to  show  that,  two 
days  before,  he  had  told  the  witness  that  on  the  day  of  the  homicide  h^ would  go 
to  town  to  get  his  mail,  for  the  purpose  of  proving  that  the  meetiug  with  deceased 
was  accidental.  Held  that,  in  view  of  the  other  testimony  in  the  case,  showing  that 
his  journey  was  with  a  lawful  purpose,  the  testimony  was  immaterial. 
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3.  Samv — Ihvtbucttoicb. 

On  the  trial  of  an  indictment  for  roarder,  the  oonrt  instructed  the  jary  that  the 
defendant  had  the  right  to  go  by  the  house  of  the  deceased  on  his  way  to  the  post- 
office,  but  that,  if  he  went  By  it  for  the  purpose  of  getting  into  trouble  with  and 
killing  deceased,  he  could  not  Justify  the  homicide,  even  though  his  life  was  in 
peril.  From  the  evidence,  there  was  no  doubt  his  object  in  going  by  the  house 
was  a  lawftil  one.  Meld,  that  the  instmction  was  not  based  open  any  evidence,  ami 
was  calculated  to  preja<Uce  the  Jury. 

4.  8A]n-*TBaBATB— ImTBDonoim. 

Pen.  Code  Tex.  art.  008,  provides  that  threats  afford  no  Justifioatlon  for  homicide, 
unless,  at  the  time,  the  person  killed  manifested,  by  some  act  then  done,  an  inten- 
tion to  execute  the  threat.  Defendant  being  on  his  way  to  the  post-office  with  a 
double-barreled  gun,  was  met  by  one  with  whom  he  had  had  trouble.  In  reply  to  a 
question  by  defendant,  deceased  said:  *'If  I  get  my  gun,  I  will  show  you  what  I 
am  in  a  hurry  for."  His  cun  was  in  the  house,  some  40  yards  away.  Defendant 
shot  him,  and  at  the  trial  asked  the  court  to  chaige  that,  if  the  deceased  was  ad- 
vancing towards  his  house  to  get  his  gun  to  kill  the  defendant,  or  do  him  some  se- 
rious injury,  defendant  had  the  right  to  act  in  advance,  and  make  the  attack.  The 
oonrt  instructed  the  jury  that  the  threats  would  furnish  no  Justification,  unless  the 
deceased,  by  some  act  done  at  the  time,  manifested  '*an  tmmedtafe  intention  to  exe- 
cnte  the  threat^."    Held,  that  the  instruction  as  given  was  correct.^ 

Appeal  from  district  court,  Fannin  county;  D.  H.  Scott,  Judge. 

Green  Lynch,  defendant,  was  convicted  of  murder  in  the  second  degree  for 
killing  A.  J.  Guess,  and  sentenced  to  the  penitentiary  for  seven  years.  De- 
fendant appealed. 

Whttb,  p.  J.  The  appeal  is  from  a  judgment  of  conviction  for  murder  of 
the  second  degree  for  the  killing  of  one  A.  J.  Guess,  whose  wife  was  a  niece 
of  appellant.  There  are  several  bills  of  exceptions,  as  well  as  assignments 
of  error,  presented  in  the  record,  which  attack  the  rulings  of  the  court  upon 
questions  of  evidence,  and  certain  portions  of  the  charge  given  the  jury,  as 
also  the  refusal  to  give  certain  requested  instructions  asked  for  defendant. 
We  propose  to  notice  only  such  matters  complained  of  as  are  considered  of 
moment  on  this  appeal. 

1.  Defendant  complains  that  the  court  erred  in  refusing  to  permit  him  to 
prove  his  own  statements  and  declarations  with  regard  to  the  homicide,  made 
within  15  or  20  minutes  after  the  killing,  and  after  he  had  gone  in  a  wagon 
some  1,200  yards  from  the  place  of  the  killing.  This  identical  question  oc- 
curred  in  Stephens^  CcLse,  20  Tex.  App.  255,  and  it  was  then  held  that  "dec- 
larations of  a  defendant  concerning  a  crime  charged  against  him,  made  ten  or 
fifteen  minutes  after  the  commission  of  the  same,  and  after  he  had  gone  a  dis- 
tance of  four  or  five  hundred  yards  from  the  place  of  the  homicide,  cannot  be 
treated  as  res  gestce,  and  are  therefore  not  admissible  in  his  behalf."  "Dec- 
larations or  acts  of  a  defendant  in  his  own  behalf,  unless  part  of  the  res  gestce, 
or  of  a  confession  offered  by  the  prosecution,  are  not  admissible  for  the  de- 
fense.'*    Walker  v.  8tate,  13  Tex.  App.  619. 

2.  For  the  purpose  of  showing  that  the  meeting  with  deceased  was  unpre- 
meditated and  acctdeutal,  defendant  proposed  to  prove  that,  on  the  Saturday 
before  the  Monday  when  the  killing  occurred,  he  had  told  the  proposed  witness 
Rogers  that  he  would  be  at  the  post-offlce  at  Elwood  on  Monday  evening  to 
get  his  mail.  This  evidence  was  claimed  to  be  admissible,  in  connection  with 
other  evidence  which  he  had  introduced  showing  that  he  was  on  his  way  to 
Elwood  at  the  time  the  ditflculty  occurred,  and  tended,  also,  to  establish  that 
fact.  Whatever  may  have  been  the  theory  of  the  state  at  the  beginning  of  the 
trial  with  regard  to  this  matter,  we  are  of  opinion  that  the  evidence  upon  that 
point  is  positive  and  uncontradicted  to  the  effect  that  defendant  had  started 

1  As  to  when  a  homicide  is  justifiable,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep.  600, 
and  note ;  State  v.  Dounelly,  (Iowa,)  27  N.  W.  Rep.  369,  and  note ;  Darbey  v.  Stato,  (Gu.) 
3  S.  B.  Rep.  063. 
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to  and  was  on  his  way  to  the  Elwood  post-office;  that  he  was  going  for  his 
mail;  that  he  was  traveling  the  accustomed  and  most  direct  route;  and  there 
Js  no  testimony  thAt  he  had  any  purpose  to  seels  and  hring  on  a  difficulty  with 
deceased.  True,  he  had  a  double-barrelled  gun  with  him:  but  this  he  had  a 
right  to  carry,  and,  if  he  was  carrying  it  on  account  of  threats  deceased  had 
made  against  his  life,  this  did  not  lessen,  but  only  emphasized,  the  right. 
He  did  not  go  out  of  his  road  or  way  to  meet  deceased.  On  the  contrary, 
when  he  found  that  deceased  had  unhitched  his  horse  from  the  plow,  and  was 
rapidly  following  the  wagon  in  which  he  was  riding,  he  urges  the  drirer  to  go 
faster,  to  "get  out  of  the  way;**  and  they  do  get  to  the  gate,  close  it,  and  are 
outside  the  field  when  the  deceased  overtakes  them.  Now  if,  under  these  cir- 
cumstances, it  was  still  an  open  question  as  to  whether  he  was  going  to  the 
post-office  or  not,  then  the  excluded  evidence  was  perliaps  material  and  ad- 
missible as  an  additional  fact  going  to  prove  it.  If  it  was  not  an  open  or 
disputed  question,  the  evidence  was  immaterial.  In  our  opinion,  enough  has 
been  shown  to  establish  its  immateriality,  and,  if  this  had  been  the  view  of 
the  learned  trial  judge,  his  ruling  would  have  been  correct.  Such,  however, 
does  not  appear  to  have  been  the  case,  because  we  find  in  the  fifteenth  para- 
graph of  his  charge,  which  is  made  a  special  ground  for  exception  by  defend- 
ant, that  the  jury  are  instructed  that  "the  defendant  had  the  riglit  to  go  to 
the  post-office,  or  any  other  place  he  desired  to  go,  for  a  lawful  purpose;  but 
if  he  started  to  or  by  the  house  of  the  deceased  merely  to  get  an  excuse  to  kill 
him,  or  with  the  intention  of  seeking  or  getting  into  a  fatal  rencounter  with 
deceased,  and  thus  get  into  the  difficulty,  then  the  defendant  cannot  justify 
the  homicide,  even  though  his  life  was  put  in  peril.'* 

With  the  testimony  as  disclosed  in  the  record  before  us,  there  is  no  doubt 
as  to  his  purpose  and  intention,  or  that  it  was  a  lawful  one.  He  was,  as  all 
the  witnesses  who  testify  on  that  point  say,  going  to  the  post-office.  If  this 
be  so,  then  this  instruction,  in  so  far  as  it  questioned  his  purpose  and  inten- 
tion, was  not  warranted  by  the  evidence,  and  was  calculated  to  prejudice  him 
with  the  jury,  by  impressing  them  with  the  idea  that,  in  the  opinion  of  the 
court,  there  was  serious  doubt  upon  the  subject.  To  our  minds,  one  of  two 
tilings  must  be  apparent:  Either  the  evidence  excluded  was  material,  and 
should  have  been  admitted,  if  this  instruction  was  warranted ;  or  the  instruc- 
tion itself  was  unwarranted,  because  there  was  no  disputable  matter  upon 
which  to  predicate  it.  In  either  aspect  of  the  case,  the  error  is  both  impor- 
tant and  serious.  With  the  light  before  us  we  would  say  the  ruling  upon  the 
evidence  was  correct,  and  the  instruction  erroneous.  "However  correct  a 
principle  of  law  may  be  in  the  abstract,  it  is  error  to  give  it  in  charge  when 
there  is  a  total  want  of  evidence  to  support  the  phase  of  the  case  to  which  it  is 
applied."  Conny.  State,  11  Tex.  App.  390.  "If  the  court  assumes  and 
charges  upon  a  theory  not  raised  or  indicated  by  the  evidence,  it  is  radical  er- 
ror and  fatal  to  the  conviction."  Ross  v.  State,  10  Tex.  App.  455;  2'aylor  v. 
StaU,  13  Tex.  App.  184;  Hardin  y.  State,  Id.  192;  Stewart  y.  State,  15  Tex. 
App.  598.  "A  charge  sliould  be  confined  to  the  facts  in  evidence."  Baddy 
v.  State,  14  Tex.  App.  528;  Mayfleld's  Case,  23  Tex.  App.  645,  5  S.  W.  liep. 
161. 

3.  A  most  vigorous  attack  is  made  in  the  brief  of  counsel  for  defendant  upon 
that  portion  of  the  charge  of  the  court  relative  to  threats  made  by  deceased 
against  defendant.  It  is  insisted  that  while,  in  the  twelfth  paragrapli,  tlie 
court  correctly  announced  the  law  as  declared  in  article  608,  Pen.  Code,  that 
it  was  error,  in  paragraphs  13  and  14,  to  interpolate  the  word  "immediate," 
and  thereby  qualify  the  word  "intention"  as  used  in  the  statute.  It  is  declared 
by  the  statute  that  threats  afford  no  justification  for  homicide,  "unless  it  be 
shown  that,  at  the  time  of  the  homicide,  the  person  killed,  by  some  act  then 
done,  manifested  an  intention  to  execute  the  threat  so  made."  The  jury  were 
charged  by  the  court  that  threats  would  afford  no  justification  unless  the  de- 
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ceased  ''manifested  an  intention,  by  some  act  done  at  the  time,  showing  au 
immediate  intention  to  execute  the  threats.'' 

Applied  to  the  facts  directly  attendant  upon  the  killing,  it  is  contended  that^ 
the  use  of  the  word  ** immediate"  was  not  only  unauthorized,  but  was  delete- 
rious in  the  extreme.  Deceased  was  unarmed;  he  had  dismounted  to  open  the 
gate;  had  come  through,  and  was  leading  his  horse;  and  defendant,  who  was 
still  also  upon  the  ground,  accosted  him:  '* Hello,  Jack;  what  are  you  in  such 
a  hurry  for?"  The  reply  was:  "If  I  get  my  gun,  I  will  show  you  what  I  am 
in  a  hurry  for. "  His  gun  was  at  his  house,  some40  or  50  yards  distant.  De- 
fendant went  to  the  west  side  of  the  wagon,  and  took  out  his  gun,  and,  as  de-. 
oeased  started  around  the  west  side  of  the  wagon,  defendant  presented  his  gun, 
at  him,  and  said:  "Sir,  wilt!  You  have  been  following  me,  and  have  threat* 
ened  and  tried  to  kill  me  as  often  as  I  will  allow  you  tol"  Deceased  turned, 
and  went  around  to  the  east  side  of  the  wagon,  still  leading  the  horse,  and 
said  again:  "If  I  get  my  gun,  I  will  kill  you.  Defendant  w^ked  to  the  head 
of  the  mules  to  the  wagon,  on  the  west  side,  and  stopped,  and.  when  the  de- 
ceased came  opposite  from  the  east,  defendant  said,  "Hold  upl"  and  raised 
and  presented  has  gun,  and,  as  deceased  said,  "Shoot,  doggone  you,"  he  fired 
both  barrels  in  quick  succession,  killing  deceased  instantly.  Previous  and 
deadly  threats  od  the  part  of  deceased  *were  proved,  and  also  the  fact  that  he 
was  a  violent  man,  and  one  likely  to  execute  his  threats.  It  was  the.  theory 
of  the  defense  that  deceased  had  seen  defendant  passing  in  the  wagon,  had 
followed  him  rapidly,  and  was  going  to  his  house  when  shot  (some  40  or  50 
yards  distant^  to  get  his  gun,  and  with  it  execute  bis  threats,  and  that  do-, 
fendant,  in  his  legitimate  right  of  self-defense,  had  the  right  then  and  there, 
to  anticipate  and  shoot  him. 

A  special  instruction  requested  for  defendant,'and  which  was  refused  by 
the  court,  embraced  this  theory,  as  follows,  viz.:  "If  you  believe  from  the 
evidence  that,  at  the  time  of  the  killing,. Guess  was  advancing  towards  de-. 
fendant,  and  towards  his  [Guess' 1  house,  with  the  avowed  intention  to  get 
his  gun,  and  attack  defendant,  and  take  his  life,  or  do  him  some  serious  bod-, 
ily  injury,  and  if  you  further  believe  that  the  facts  and  circumstances  in  evi- 
dence were  such  as  to  create  in  the  mind  of  defendant  a  reasonable  belief  and 
apprehenaion  that  such  was  the  intention  of  Guess,  *  *  *  the  defendant  * 
might  act  in  advance,  and  make  the  attack  upon  Guess.  Nor  was  it  necessary 
that  in  fact  there  should  be  real  danger  to  defendant  at  the  time  of  th^kill- 
ing,  provided  the  facts  and  circumstances  in  evidence  were  such  as  to  produce 
in  the  mind  of  defendant  a  reasonable  fear  or  expectation  of  death  or  soi9e 
serious  bodily  injury. " 

Ab  before  stated,  the  language  of  our  statute,  (Pen.  Code,  art.  608,)  is  that 
threats  afford  no  justification,  "unless  it  be  ^hown  ttot,  at  the  time  of  the 
homicide,  the  person  billed,  by  some  act  then  doru,  manifested  an  intention  to 
execute  the  tlireat  so  made."  In  Penland's  due,  19  Tex.  App.  365,  the  doc- 
trine of  self-defense  announced  by  our  supreme  court  in  Lander  v.  State,  IZ 
Tex.  462,  is  quoted  appro vi ngly ,  as  follows :  "The  belief  that  a  person  designs 
to  kill  me  will  not  prevent  my  killing  him  from  being  murder,  unless  he  is 
making  some  attempt  to  execute  his  design,  or  at  least  is  in  an  apparent  situa- 
tion to  do  80,  and  thereby  induces  me  reasonably  to  think  that  he  intends  to 
do  it  immediatdy,  [citing  State  v.  Scott^  4  Ired.  ^9.1  No  contingent  ne- 
eeesity  will  avail."  In  Weaver's  Case,  19  Tex,  App.  54/,  speaking  of  the  doc- 
trine of  self-defense,  it  is^aid:  "Self-defense  is  a  defensive,  not  an  offensive, 
act;"  and  that,  ««to  justify  the  destruction  of  human  life,  the  danger  must 
not  be  problematical  and  remote,  but  apparently  evident  and  immediate;" 
and  again:  "The  necessities  of  sdf-defense  are  limited  to  the  immediate  re- 
sistance of  appar^at  aggression,,  and  the  apprehension  must  have  been  ex- 
cited by  acts  evincing  an  actual  assault."  "The  danger  to  be  averted,  must 
be  apparently  immediate,  piessing^  imminent,  and  unavoidable. "  Hinto^  v. 
v*6s.w.no.3— 13  '  C^r^n^n]^ 
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State,  24  Tex.  454;  Robins  ▼.  State,  9  Tex.  App.  666.  In  Jones  v.  State,  76 
Ala.  8,  it  is  held  that,  to  establish  the  plea  of  self-^lefense  in  a  case  of  homi- 
cide, the  defendant  must  have  entertained  at  the  time  an  honest  belief  in  the 
existence  of  a  present  necessity  on  his  part  to  kill  in  order  to  save  his  own 
life,  or  to  prevent  the  infliction  of  grievous  bodily  harm;  and  the  circum- 
stances must  have  been  such  as  to  impress  the  mind  of  a  reasonable  man,  un- 
der the  same  state  of  facts,  with  a  belief  of  such  imminent  peril  and  urgent 
necessity.**  In  People  v.  Westlake,  62  Cal.  303,  the  rule  announced  is  that 
"past  threats  or  conduct  of  the  deceased,  how  violent  soever,  will  not  excuse 
a  homicide  without  sufficient  present  demonstration  to  authorize  the  belief 
that  the  deadly  purpose  then  exists,  and  the  fear  that  it  will  then  be  executed." 
People  V.  Park,  Id.  204.  And  In  People  v.  Tampktn,  Id.  468,  it  is  held  that 
there  must  be  such  a  demonstration  of  an  immediate  Intention  to  execute  the 
threat  as  to  induce  a  reasonable  belief  that  the  party  threatened  will  lose  his 
life,  or  suffer  serious  bodily  injury,  unless  he  immediately  defends  himself 
against  the  attack  of  his  adversary."  In  State  y.  Home,  9  Kan.  119,  it  is 
said:  "There  must  not  only  be  reasonable  ground  to  believe,  but  the  purpose 
to  execute  the  design  must  be  accompanied  by  some  attempt  to  execute  it,  or 
the  person  must  at  least  be  in  an  apparent  situation  to  do  so,  and  so  induce  a 
reasonable  belief  that  he  intends  to  do  it  immediately."  Same  case,  1  Grim. 
Law  Kep.  (Green,)  7J8;  State  v.  Clifford,  5  Grim.  Law  Mag.  242. 

We  are  of  opinion  that  the  proper  construction  of  the  language  of  our  stat- 
ute (Pen.  Gode,  art.  608)  is  that  the  act  done  by  the  deceased  manifesting  his 
intention  to  execute  his  threats  must  be  such  a  one  as  shows  an  immediate 
Intention,  "at  the  time"  ^'then  done,*'  "and  not  an  intention  depending  upon 
some  other  contingency."  ^Deceased's  language  showed  that  he  had  no  such 
immediate  intention;  but  told  defendant  to  wait  until  he  got  his  gun,  which 
was  in  his  house,  40  or  50  yards  away.  In  the  light  of  the  authorities  cited, 
and  our  view  of  the  proper  construction  of  the  statute,  we  do  not  think  the 
charge  of  the  court  defective  in  the  particular  complained  of;  and.  Judged  by 
the  same  rules,  we  think  it  must  be  apparent  that  the  special  requested  in- 
struction was  not  the  law,  and  that,  consequently,  there  was  no  error  in  re- 
fusing it. 

Other  questions  presented  on  this  appeal  are  of  comparatively  but  little  mo- 
ment, and  will  not  be  discussed. 

Because  the  charge  of  the  court  in  the  fifteenth  paragraph,  as  is  previously 
shown,  prejudicially  instructed  the  Jury  as  to  a  phase  of  case  unwarranted  by 
the  evidence,  the  judgment  is  reversed,  and  the  cause  remanded. 


SiTSRs  9.  Statb.  « 

(Court  of  Appwis  cf  Tbx<u,    November  28, 1887.) 

1.  Labosnt-^Proof  of  Owkebsrip— Rboordbd  Bsand. 

When,  upon  the  trial  of  an  indictment  for  stealinff  an  animal,  a  recorded  brand 
was  relied  on  to  prove  ownership,  it  should  identically  oorreepond  with  Ihat  npon 
the  animal,  and  the  brand  should  be  upon  the  same  part  of  the  animal  as  shown  in 
the  record,  or  the  discrepancy  should  be  explained  by  other  evidence. 

2.  SaMB— EVIDKNCE  THAT  OtHEB  PbBSONB  UsED  THB  BbAND. 

On  the  trial  of  an  indictment  for  stealing  a  beef,  the  state  showed  that  the  alleged 

owner  had  cattle  with  the  same  brand  as  that  on  the  stolen  animal.    Held,  that  it 

was  error  not  to  allow  defendant  to  show  that  another  person  had  branded  a  calf 

with  the  same  brand ;  claiming  it  as  his  own,  the  brand  not  having  been  recorded. 

8.  8ai»— Instbuctions. 

On  the  trial  of  an  indictment  for  stealing  a  beef^  there  was  evidence  tending  to 
show  that  defendant  had  killed  the  animal  for  beer  at  the  direction  of  his  employer, 
believing  it.to  l>e  his.  Heldy  that  the  court  shoald  have  submitted  the  matter  to  the 
Jury,  under  proper  instructions. 

Appeal  from  district  court,  Taylor  county;  S.  H.  Conneb,  Judge. 
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Frank  Myers  was  convicted  of  the  theft  of  one  head  of  cattle,  and  was  sen- 
tenced to  two  years  in  the  penitentiary.    Defendant  appealed. 
Asst.  Atty.  Qen,  Davidson,  for  the  State.    No  appearance  for  appellant. 

Wnj^ON,  J.  To  establish  the  allegation  of  ownership  of  the  alleged  stolen 
animalt  the  state  relies  solely  upon  the  brand  upon  said  animal,  undeitaking 
to  show  that  said  brand  was  the  recorded  brand  of  the  alleged  owner.  A 
certified  copy  of  the  record  of  the  brand  of  said  alleged  owner  was  read  in  ev- 
idence by  the  state,  and,  as  shown  by  said  record,  said  brand  was  thus,  ^^ 
placed  upon  the  left  side  of  the  animal  upon  which  it  is  used.  There  is  no  evi- 
dence that  this  brand  was  found  upon  the  alleged  stolen  animal.  All  the  testi- 
mony shows  that  the  brand  found  upon  the  animal  was  either  a  perpendicular 
8  or  an  inclined  ?•  It  will  be  seen  at  a  glance  that  the  recorded  brand,  and 
the  brand  found  upon  the  alleged  stolen  animal,  are  essentially  different. 
While  a  recorded  brand  is  sufficient  evidence  of  ownership,  such  brand  and 
the  brand  found  upon  the  animal  must  correspond,  and  be  identically  the 
same,  and  must  even  be  upon  the  particular  part  of  the  body  of  the  animal 
as  designated  in  the  record,  or  it  will  not  afford  sufficient  evidence  of  owner* 
ship  unless  the  discrepancy  is  explained  satisfactorily  by  other  evidence. 
Priesmuth  v.  State,  1  Tex.  App.  480;  HartoeU  v.  State,  22  Tex.  App.  251, 
2  S.  W.  Rep.  606.  We  are  of  opinion  that  the  evidence  does  not  prove  the 
allegation  of  ownership,  and  is  therefore  insufficient  to  support  the  convic- 
tion. 

As  the  case  must  be  remanded  for  another  trial,  we  will  notice  and  deter- 
mine some  other  questions  presented  in  the  record,  and  which  may  arise  on 
another  trial.  It  was  error,  we  think,  to  reject  the  proposed  testimony  of  the 
witness  Garter,  in  regard  to  the  brand  B.  E.  K.,  which  he  testified  he  placed 
apon  a  certain  calf.  If  said  calf  and  the  alleged  stolen  animal  were  the  same, 
it  would  be  competent  and  material  for  the  defendant  to  show  the  said  brand 
was  not  placed  upon  said  animal  for  and  as  the  brand  of  the  alleged  owner, 
but  for  another  person,  whose  brand  it  was  claimed  to  be.  Such  testimony 
would  tend  to  weaken  the  state's  testimony  respecting  said  brand,  by  account- 
ing for  its  presence  upon  the  animal  upon  another  hypothesis  than  that  the 
animid  belonged  to  the  alleged  owner,  he  having  testified  that  he  owned  some 
cattle  in  that  brand.  While  said  brand,  not  being  recorded,  was  incompetent 
evidence  to  prove  ownership,  still  it  was  evidence  to  identify  the  animal,  and 
it  was  the  defendant's  right,  if  he  could  do  so,  to  explain  away  and  destroy 
whatever  probative  force  it  might  have  against  him. 

There  was  evidence  tending  to  show  that  defendant  killed  the  alleged  stolen 
animal  for  beef,  and  that  he  did  so  by  the  direction  of  one  Grounds,  whose 
hired  hand  he  was  at  the  time.  If  he  took  said  animal  by  direction  of  said 
employer,  and  for  the  use  and  benefit  of  said  employer,  believing  at  the  time 
that  his  said  employer  owned,  or  had  a  right  to  appropriate,  the  said  animal, 
he  would  not  be  guilty  of  theft,  because  the  essential  ingredient  of  theft — that 
is,  a  fraudulent  intent— would  be  wanting.  Willson,  Ann.  Crim.  Codes,  § 
1295.  There  being  some  evidence  tending  to  support  this  theory,  the  court 
should  have  submitted  the  matter  to  the  jury,  under  proper  i  nstructions.  Will- 
son,  Ann.  Crim.  Codes,  §  1806. 

We  have  examined  other  supposed  errors  complained  of,  but  none  of  them 
are,  in  our  judgment,  substantial.  The  only  errors  committed  are,  in  our 
opinion,  those  that  we  have  mentioned.  Because  of  said  errors  and  because 
the  conviction  is  not  sustained  by  the  evidence  with  reference  to  the  allega- 
tion of  ownershipy  the  Judgment  is  reversed,  and  the  eanse  is  remanded. 
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Mtttsn  et  dl.  «.  State. 
iOouH  of  Appeals  of  Texas,    November  23,  1887.) 

1.  Indictment  and  iKfOBMATioN — Finding  and  Fiuno—Clebical  Erbobs. 

An  indictment  for  adultery  alleged  the  commission  of  the  offense  on,  andforone 
year  prior  to,  the  first  day  of  December,  1884.  The  case  was  transferred  to  the  county 
court,  and  the  certificate  of  the  district  clerk  recited  that  the  term  of  the  district 
court  was  held  in  December,  1885,  and  that  the  indictment  was  presented  December 
18,  1886.  Defendants  moved  to  quash  the  certificate,  and  supplemented  the  motion 
by  a  plea  to  the  jurisdiction,  alleging;  that.  If  the  certificate  was  correct,  the  indict- 
ment was  presented  more  than  two  years  after  the  commission  of  the  offense,  and 
was  barred  under  Code  Crim.  Proc.  Tex.  art,  200.  The  motion  and  plea  were  over- 
ruled b^  the  court,  upon  the  ground  that,  by  an  inspection  of  the  record,  the  court 
was  satisfied  that  a  clerical  error  had  been  committed  in  writing  1886  for  1885.  Held^ 
the  transfer  certificate,  being  amendable,  should  have  been  corrected  by  the  proper 
officer,  and  in  case  the  prosecution  refused  to  amend,  the  motion  and  plea  should 
.have  been  sustained. 

2.  A dultbry— Indictment— Flbadino  and  Psooj^- Variance. 

An  indictment  charged  that  the  defendants  "did  •  •  *  unlawfully  live  to> 
gether  in  adultery,  having  carnal  intercourse  with  each  other,  and  did  •  *  • 
have  habitual  carnal  intercourse  with  each  other."  Under  Fen.  Code  Tex.  art.  333, 
adultery  may  be  committed,  either  by  the  living  together,  and  having  carnal  inter- 
course with  each  other,  etc.,  or  by  habitual  carnal  intercourse  with  each  other  with- 
out living  together,  etc.  The  evidence  showed  that  the  defendants  did  not  live  to- 
gether. Ueldf  that  proof  of  carnal  intercourse  alone  was  insuffldent  to  sustain  a  con- 
viction thereunder. 

Appeal  from  county  court,  Kavano  oounty;  J.  H.  Bice,  Judge. 

The  defendants,  J.  W.  Mitten  and  Bosaline  Hamilton,  were  convicted  of 
adultery.  The  penalty  assesed  was  a  fine  of  $100. against  each  of  the  defend- 
ants; whereupon  they  brought  the  case  to  this  oourt  on  appeal. 

BecUe  &  Autry,  for  appellants.    Aast,  Atty,  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  trial  in  the  county  court  was  had  upon  an  indictment 
transferred  from  the  district  court.  In  the  county  court,  before  entering 
upon  the  trial,  defendant  made  a  motion  to  quash  the  district  clerk's  certifi- 
cate of  transfer,  and  also  pleaded  to  the  jurisdiction  of  the  county  oourt  be- 
cause the  case  was  filed  in  said  oourt  upon  an  illegal  and  insufficient  oertifi* 
cate  of  transfer. 

The  certificate  recites  that  the  term  of  the  district  court  was  held  in  Decem- 
ber, 1885,  and  that  the  indictment  was  presented  on  the  eighteenth  day  of 
December,  1886,  a  year  or  more  after  the  term  of  court  commenced.  It  was 
further  insisted  that  if  the  certificate  of  the  clerk  as  to  the  date  of  the  present- 
ment of  the  indictment  was  correct,  (to-wit,  December  18, 1886,)  that  then, 
inasmuch  as  the  indictment  alleged  the  offense  (adultery)  to  have  been  com- 
mitted on  and  for  one  year  prior  to  the  first  day  of  December,  1884,  it  was 
manifest  that  the  crime,  if  any  had  been  committed,  was  committed  more 
than  two  years  before  the  indictment  was  found,  and  consequently  that  the 
prosecution  was  barred  by  limitation  of  two  years.  Code  Grim.  Proc.  art. 
200.  The  motion  aUd  plea  to  the  jurisdiction  were  overruled.  In  certifying 
the  bill  of  exceptions,  saved  to  his  rulings,  the  county  judge  says  that  he,  from 
an  inspection  of  the  record  in  the  case,  was  satisfied  that  a  clerical  error  was 
committed  by  the  district  clerk,  in  writing  1886  for  1885.  When,  how,  and 
in  what  manner  the  county  judge  made  the  inspection  of  the  record  which 
satisfied  him  of  the  erroc  we  are  not  informed.  If  there  was  an  error,  it 
should  have  been  corrected  or  amended  by  the  proper  officers.  McDonald  v. 
State,  7  Tex.  App.  113;  Hasleyy. State,  14  Tex.  App.  217;  Donaldiony.  State, 
15  Tex.  App.  26;  Hawkins  v.  State,  17  Tex.  App.  593.  The  rulings  of  the  court 
were  erroneous,  and  the  motion  and  plea  shouldliave  been  sustained  in  case 
the  prosecution  refused  or  declined  to  amend  or  substitute  a  valid  certificate. 
Brumley  v.  State,  11  Tex.  App.  114.    Presuming  from  the  judge^s  certificate 
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to  the  bill  of  exceptions  that  the  transfer  oerti8cat8>ls  a  clerical  error  which 
can  be  corrected  by  taking  the  proper  steps,  and  that  this,  perhaps,  will  be 
done  with  a  view  to  another  trial,  we  will  notice  some  matters  which  may 
prove  of  vital  importance  in  the  future  conduct  of  the  case. 

Adultery,  under  our  statute,  (Pen.  Code,  art.  833,)  may  be  committed  in 
either  of  two  modes :  ( 1)  By  the  living  together  and  having  carnal  intercoarse 
with  each  other  of  a  man  and  woman,  of  whom  either  is  married  to  some 
other  person;  or  (2)  by  habitual  intercourse  of  such  parties  with  each  other 
without  living  together,    Collum  v.  State,  10  Tex.  App.  708. 

In  the  case  in  hand  it  is  charged  in  the  indictment- that  the  defendants  '*did 
then  and  there  unlawfully  live  together  in  adultery,  having  carnal  Intercourse 
with  each  other,  and  did  then  and  there  have  habitual  carnal  intercourse  with 
each  other. "  The  indictment  is  sufficient  only  in  so  far  as  it  charges  a  living 
together  and  carnal  intercourse.  It  does  not  charge  the  second  mode  or  ha- 
bitual int^^rcourse  without  living  tk>gether,  because  it  does  not  follow  or  use 
the  statutory  words  defining  it,  to- wit,  "without  living  together."  These 
words  are  essential  in  charging  the  second  mode  of  committing  the  offense. 
No.  214,  Willson,  Grim.  Forms.  An  indictment  should  follow  and  conform  to 
the  sUitute,  and  when  other  tlian  statutory  words  are  used,  they  must  be 
equivalent  to  or  of  more  extensive  signification  than  the  statutory  winds. 
Clark,  Cnm.  Laws,  420,  and  note;  Lantznester  v.  State^  19  Tex.  App.  820; 
Tgnes  v.  StaU,  17  Tex.  App.  123;  Kerry  v.  State,  Id.  180.  In  his  charge  to 
the  jury  the  learned  Judge  instructed  them  that  they  would  find  the  defend- 
ants guilty  if  either  of  the  two  statutory  modes  was  proved.  In  this  the  in- 
struction was  erroneous,  because  there  was  no  sufficieiit  allegation  as  to  the 
second  mode  of  committing  the  offense,  that  is,  by  habitual  carnal  intercourse 
without  living  together.  Instructions  are  erroneous  which  warrant  the  jury 
to  convict  on  proof  of  acts  not  alleged  in  the  indictment.  Potoell  v.  State, 
12  Tex.  App.  238;  Raiuile  v.  State,  Id.  250;  Buma  v.  StaU,  Id.  894. 

Again,  upon  the  only  valid  offense  cliarged  in  the  indictment,  vis.,  ''the 
unlawful  living  together  and  carnal  intercourae, "  the  evidence  is  wholly  in- 
sufficient,  and  does  not  suatain  the  allegation  nor  the  judgment  of  conviction. 
There  is  no  proof  that  the  parties  "lived  together;  "  on  the  contrary,  the  proof 
was  that  they  did  not  live  together,  and  consequently  there  was  a  material 
variance  between  the  proofs  and  the  allegation  upon  which  the  conviction 
was  had. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Sx  parte  Bell. 
(Omiri  of  AppecUs  of  Texas.    December  10, 1887.) 

1.  IVTOXICATIirO  LlQUOBS— STATtfm  RkOULATIKO— COKSTITUTIOKAL  LaW— LtoISLATIVI 

Power. 

Act  Tex.  March  29,  1887,  §  8,  which  provides  that  a  saloon-keeper  shall  post  in  a 
conspicuous  place  the  license  he  was  required  to  obtain  under  the  law,  and  also 
that  he  shall  furnish  a  bond  before  obtHlnin^  it,  is  constitutional,  as  the  legislature 
has  the  power  to  regulate  the  manner  in  which  saloons  shall  be  conducted. 

2.  Same— LicEK8E—Bo>T)— Right  to  Question  CoNSTiTtrriowALiTT  of  Requirement. 

Vhe  relator  having  refused  to  give  a  bond  as  required  by  act  Tez.  March  29, 1887. 
rcRulating  the  sale  of  intoxicating  liquors,  was  arrested,  and  applied  for  a  writ  of 
habeas  corpus^  alleging  the  conditions  of  the  bond  were  unconstitutional.  Udd  that, 
as  the  relator  had  never  executed  the  bond,  he  had  no  right  to  be  heard  upon  the 
validity  of  its  conditions. 

Application  for  a  writ  of  Tutbeas  corpus. 

K.  D.  Bell,  the  petitioner,  was  arrested  on  a  capias  for  a  violation  of  a  pro- 
vision of  the  liquor  law,  and  applied  for  a  wilt  of  habeas  corpus, 
F.  G,  Morris,  foi  relator.    Asst,  Atiy.  Qen,  Davidson,  for  the  State. 
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White,  P.  J.  Belator,  in  this  proceeding,  makes  original  application  to 
this  court  for  the  writ  of  habeas  oofpus^  allying  that  he  is  illegally  restrained 
of  his  liberty,  and  praying  that  upon  a  hearing  of  the  same  he  may  be  dis- 
charged from  custody.  A  succinct  statement  of  the  case  is  made  in  the  brief 
of  his  counsel  as  follows:  This  is  a  prosecution  nnder  section  8  of  an  act  of 
March  29,  1887,  (Qen.  Laws  1887,  pp.  58-61,)  amendatory  of  former  acts 
regulating  the  sale  of  spirituous  and  other  Intoxicating  liquors.  The  appli- 
cant, being  a  seller  of  malt  liquors,  is  charged  by  information  by  the  county 
attorney  of  Travis  county  with  failing  to  post  up,  in  any  conspicuous  place  in 
his  place  of  business,  the  license  required  to  be  issued  by  the  county  clerk, 
and  is  held  in  custody  under  a  capias  issued  on  this  charge.  The  applicant 
admits  the  truth  of  the  charge,  but  avers  that  he  is  illegally  restrained  in  his 
liberty,  because  there  was  no  legal  method  provided  by  law  whereby  he  could 
obtain  any  such  license,  and  that  he  did  not,  for  this  season,  have  any  such 
license  to  post  up.  He  maintains  that,  while  the  law  nnder  which  he  is  pros- 
ecuted provided  for  the  issuance  of  such  license,  yet  only  upon  conditions 
which  the  legislature  had  no  constitutional  authority  to  require  of  him  to  ob- 
tain whatever  license  the  legislature  had  a  right  to  require  him  to  take  out 
before  pursuing  his  occupation;  that  said  law  required  him  to  give  a  bond, 
with  sureties  to  be  approved  by  the  county  Judge,  in  the  penal  sum  of  85,000, 
with  numerous  conditions,  and  forbid  the  county  derk  from  issuing  said 
license,  and  the  citbiCn  from  pursuing  said  occupation,  unless  said  bond  was 
given.  He  believes  the  legislature  had  no  constitutional  authority  to  require 
said  bond,  and  that  the  law  requiring  the  same  is  unconstitutional  and  void. 
Objections  to  the  bond  are  twofold:  First,  that  it  cannot  be  required  at  all; 
and,  secondf  that  the  statutory  conditions  which  it  is  required  the  bond  shall 
contain  are  such  as  are  not  authorized,  and  are  in  violation  of  constitutional 
rights  and  guaranties. 

Now,  it  is  to  be  noted  that  applicant  has  never  given  the  bond,  and  is  not 
seeking  relief  from  the  enforcement  of  penalties  for  its  violated  conditions, 
or  anyone  of  them.  His  refusal  absolutely  to  give  the  bond  is  the  cause  of 
his  troubles.  We  do  not  propose  to  enter  upon  a  discussion  of  the  liquor 
traffic  in  its  relations  to  society  and  to  government,  because,  in  our  view  of 
the  case  here  presented,  such  discussion  is  unnecessary.  Nor  do  we  propose 
to  discuss  the  scope,  extent,  and  purpose  of  'Mocal  option'*  as  provided  in  our 
constitution  and  laws,  nor  how  far  it  is  to  be  considered  exclusive  as  a  pro- 
hibitory law  in  our  state.  In  fact,  we  do  not  propose  to  discuss,  generally, 
prohibitory  legislation  at  all,  because,  in  our  view  of  the  case,  prohibition  in 
one  of  its  aspects  alone  is  involved  in  the  matters  submitted;  and  that  is,  the 
right  and  power  of  the  legislature  to  prohibit  drinking  saloons,'*  or  saloons 
for  the  purpose  of  carrying  on  the  liquor  traffic.  Upon  the  question  of  this 
power  in  the  legislature,  we  have  found  no  difference  of  opinion,  either  in  the 
decisions  of  courts  or  the  standard  authorities  upon  the  subject.  All  agree 
that  the  legislature  has  authority  absolutely  to  prohibit  them.  If  it  can  pro- 
hibit them  entirely,  then  it  follows  inevitably  as  a  corollary  that  it  can  regu- 
late the  mode,  manner,  and  circumstances  in  and  under  which  they  may  and 
shall  be  conducted  and  carried  on,  and  may  surround  the  right  with  such  con- 
ditions, restrictions,  and  limitations  as  may  appear  Judicious. 

Mr.  Gooley  says:  '*  Within  certain  limits  which  oannot  with  accuracy  be 
conclusively  defined,  the  state  must  always  be  at  liberty  to  determine  what 
are  lawful  employments,  and  to  make  others  unlawful  by  forbidding  them. 
*  *  *  The  assumption  supporting  such  prohibitions  is  that  the  employ- 
ments forbidden  are  hurtful  and  demoralizing;  and  they  are  prohibited  in  the 
exercise  of  legislative  discretion,  which  is  subject  to  no  extraneous  control. 
Passing  from  the  cases  of  prohibition,  we  find  that  the  authority  to  regulate 
business  embraces  every  class  and  variety  of  occupation,  and  that  it  may  be 
exercised  either  in  respect  to  the  persons  who  may  follow  or  be  engaged  in  the 
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lH]8in688»  or  as  to  the  methods  in  which  the  business  may  be  conducted,  or 
both.  ♦  *  ♦  And,  where  an  occupation  is  peculiarly  susceptible  of  abuse, 
it  may  be  proper  for  the  state  to  surround  it  with  special  restrictions,  and  re- 
quire those  who  propose  to  enter  upon  it  to  take  out  special  license,  and  give 
security  for  good  behavior,  and  to  refuse  altogether  to  issue  licenses  to  per- 
sons of  known  bad  character.  Such  regulations  are  usually  made  for  the  cases 
of  hackmen,  saloon-keepers,  proprietors  of  billiard  balls,  of  theaters,  shows, 
etc.  The  final  test  of  what  is  a  reasonable  regulation  must  be  found  in  the 
legislative  Judgment,  unless  the  constitution  has  provisions  on  the  subject. 
WhsLt  the  legislature  ordains,  and  the  constitution  does  not  prohibit,  must  be 
lawful.**    Cooley,  Torts,  276;  Cooley,  Const.  Lira.  (4th  Ed.)  727-729,  713. 

Mr.  Tledeman  says:  "The  suppression  and  control  of  the  public  disorders 
caused  by  the  keeping  of  saloons  constitute  a  heayy  burden  upon  the  tax-payer, 
and  the  cause  of  them  may  be  removed  by  a  prohibitory  law,  or  restrained  and 
restricted  in  number  by  the  imposition  of  a  high  license,  according  as  it  may 
seem  best  to  the  law-making  power.  As  matter  of  course,  if  the  absolute 
prohibition  of  drinking  saloons  is  constitutional,  it  would  be  lawful  to  sub- 
ject them  to  more  or  less  strict  police  regulations,  where  the  regulations  have 
for  their  reasonable  object  the  prevention  of  some  special  evil  which  the  pros- 
ecution of  the  trade  threatens  to  the  public.  **  Tied.  Lim.  Police  Power,  809, 
810. 

It  cannot  be  questioned  but  that  one  taking  out  a  license  to  engage  in  the 
traffic  of  liquor  can  be  required  to  keep  an  orderly  house.  He  can  be  required 
to  give  bond  with  securities  that  he  will  keep  an  orderly  house;  and  a  viola- 
tion of  the  conditions  of  his  bond  will  not  only  subject  him  to  a  criminal  pros- 
ecution,  but  also  to  a  civil  action  for  damages  on  the  part  of  those  injured  by 
bis  failure  to  comply  with  such  conditions.  This  doctrine  was  held  by  our 
supreme  court  in  OoUUtioker  v.  Ford,  62  Tex.  385,  which  was  a  suit  to  re- 
cover the  penalty  upon  the  bond  of  a  retail  liquor  dealer,  under  provisions  of 
an  act  approved  April  4, 1881,  (Qen.  Laws,  Beg.  8ess.  17  Leg.  113,)  which 
in  its  fourth  section,  stipulating  the  conditions  of  said  bond,  is  in  many  re- 
spects identical  almost  with  the  conditions  complained  of  as  provided  for  the 
bond  in  the  case  we  are  considering. 

But  there  Is  another  position  taken  in  this  case  which  demands  our  notice, 
and  it  is  in  substance  that  if  It  be  conceded  that  the  state  has  the  right  to 
regulate  saloons,  and  as  part  of  the  regulations,  to  require  a  bond  as  a  condi- 
tion precedent  to  the  granting  of  a  license,  and  the  prosecution  of  the  busi- 
ness, still  it  has  no  right  to  and  cannot  require  a  bond  with  conditions,  some 
of  which,  it  is  claimed,  are  invalid  and  unconstitutional.  This  is  a  question 
which  we  do  not  think  applicant  ht^  any  right  to  raise,  nor  do  we  feel  called 
upon  to  decide  it  on  the  petition  for  habeas  corpus  as  presented  in  this  pro- 
ceeding. It  is  stated  in  the  petition  that  applicant  refuses  to  execute  the 
bond;  the  main  objection  being  that  the  state  has  no  right  to  exact  of  him  the 
execution  of  any  bond.  Now,  he  may  never  execute  the  bond,  and  the  matters 
he  complains  of  may  never  occur  in  so  far  as  he  is  concerned.  Under  such 
circumstances,  we  do  not  feel  called  upon  to  decide  them  until  a  case  prop- 
erly arises  in  which  they  are  properly  involved.  Had  applicant  executed  the 
bond,  and  its  penalty  was  being  sought  to  be  enforced  against  him  for  a  viola- 
tion of  some  one  or  all  of  its  conditions,  then,  indeed,  he  might  be  in  an  atti- 
tude to  claim  that  we  should  determine  the  validity  of  these  conditions.  On 
the  case  he  here  presents,  he  is  not  entitled  to  have  these  questions,  which 
may  never  arise,  decided,  in  advance  of  his  execution  of  said  bond. 

Our  conclusion  is  that,  upon  his  case  as  presented,  applicant  is  not  illegally 
restrained  of  his  liberty,  and  his  application  for  the  writ  of  habeas  corpus  is 
therefore  refused. 
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Field  t>.  State. 

{Cbwri  of  Appeals  of  Texas.    December  10,  1887.) 

Bubglabt—Reoxnt  P088I8B10N  OF  Stolen  Goods— Pbooj  of  Posbbuioh. 

On  indictment  for  burglary  and  thefl,  the  evidence  showed  that  property  of  the 
description  of  that  stolen  was  foand  in  the  hoose  of  the  defendant,  Wno  testified 
that  it  was  broQRht  there  and  given  him  by  another,  in  whose  house  a  part  of  tha 
property  was  also  found,  and  who  claimeil  to  hav«  bought  it  in  a  neighboring 
town.  Of  a  part  of  the  property  found  defendant  disclaimed  any  knowie^e  what- 
ever.   Held,  insufficient  evidence  to  sustain  a  conviction. 

Appeal  from  district  court,  Taylor  county;  T.  H.  Conker,  Judge. 

The  conviction  was  for  the  burglary  of  and  theft  of  certain  property  from 
the  atore  of  one  Caperon,  and  the  penalty  aaseesed  was  a  term  of  two  years  in 
the  penitentiary.  The  evidence  shows  that  Gaperon's  store  was  broken  into 
on  the  night  alleged  in  the  indictment,  and  certain  boxes  of  dgars,  sacks  of 
flour,  bottles  of  beer,  and  hams  taken  therefrom.  On  the  second  day  tbere- 
after^  the  separate  h4>tt8es  of  the  defendant  and  one  Ctoorge  Field  were  aearched* 
and  articles  answering  the  description  of  those  taken  from  Gaperon's  store 
.were  found  in  each  house.  There  was  no  other  evidence  introduced  to.  con- 
nect the  defendant  with  the  said  burglary.  The  defense  Introduced  the  vol- 
untary statement  of  the  defendant,  made  on  the  examining  trial,  to  the  effect 
that  the  cigars  found  in  his  house  were  brought  these  and  given  to  him  by 
Oeorge  Field*  who  claimed  to  have  obtained  them  in  a  neighboring  town,  and 
that  he  knew  nothing  about  the  flour  .found  in  his  house.  Defendant's  wife 
.testified  in  his  behalf  that  Greorge  Field  brought  the  articles  found  to  the  said 
•bouse.  It  was  also  shown  that,  when  defendant's  bouse  was  searched,  he 
was  not  present,  and  tbat  later,  when  defendant,  was  arrested,  just  as  he 
reached  home,  only  his  wife  and  her  brother,  one  Xige  Qreen»  were  at  the 
house. 

Jf.  A.  BpoouUf  for  appellant.  The  Assistant  Mtomey  Qenerdlt  for  the 
State. 

WiLLSON,  J.  There  is  not  sufficient  evidence  before  us  to  sustain  this  con- 
viction. Conceding  that  the  proof  that  the  articles  found  at  defendant's  house 
were  a  portion  of  the  property  which  bad  been  stolen  from  the  burglarized 
house,  said  articles  were  not  found  in  the  peisonal  and  exclusive  possession 
of  the  defendant,  nor  did  he  dlalm  the  same  as  his  property.  We  fail  to  find 
«ny  other  evidence  in  the  record  which  tends,  with  any  cogency,  to  prove  de- 
fendant's guilt.  To  our  minds,  the  evidence  falls  far  short  of  establishing 
the  guilt  of  the  defendant  with  that  degr^  of  moral  certainty  which  excludes 
every  other  reasonable  hypothesis.  To  warrant  an  inference  of  guilt  of  theft 
from  the  circumstances  of  possession  of  recently  stolen  property,  such  pos- 
session must  be  personal  and  exclusive,  must  be  unexplained,  and  must  in- 
volve a  distinct  and  conscious  assertion  of  property  by  the  defendant.  Will- 
son,  Tex.  Grim.  Laws,  §  1299.  No  such  possession  is  shown  by  the  evidence 
in  this  case. 

Because  the  evidence  does  not  sustain  the  conviction,  the  judgment  is  re- 
versedy  and  the  cause  is  remanded. 


Willis  0.  State. 

{OovTi  of  Appeals  of  Texas.    December  14, 1887.) 

Labositt—- IvDiOTXSHT— Ali<boation  OF  OwNBRaHrp— Vabiancr. 

An  indictment  for  larceny  alleged  a  theft  of  the  property  of  one  N.  J.  8.  The 
proof  was  that  it  belonged  to  M.  J.  8,  Held,  the  variance  was  fatal,  where  the 
proof  did  not  show  that  the  owner  was  known  as  well  by  the  one  name  as  the 
other. 
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Appeal  from  distrtet  court,  Knox  county;  J.  Y.  CocKRKLLf  Judge. 
W.  E.  Willis  was  indicted  for  larceny,  was  found  guilty,  and  appealed. 
AsaU  Atty.  Gen.  Davidson,  for  the  State.    No  appearance  for  appellant. 

WiLLSON.  J.  This  conviction  is  for  the  theft  of  a  horse  alleged  in  the  in- 
^ictmeut  to  be  the  property  of  N.  J.  Smith.  There  is  no  statement  of  facts 
in  the  record  that  can  be  considered.  There  is  what  purports  to  be  a  state- 
ment of  facts  in  the  transcript,  but  it  was  filed  after  the  adjournment  of  the 
•court  for  the  term,  and  there  is  no  order  of  the  court  in  the  record  authoriz- 
ing such  filing.  There  is  a  bill  of  exception  in  the  record,  however,  which 
«hows  that  on  the  trial  of  the  cause  the  evidence  as  to  the  ownership  of  the 
horse  was  that  it  was  the  property  of  M.  J.,  and  not  N.  J.,  Smith.  M.  J. 
•Smith  testified  that  she  was  the  *owner  of  the  horse,  and  that  her  name  was 
Martha  Jane  Smith,  and  not  N.  J.  Smith.  Upon  the  issue  of  ownership,  the 
<»urt  charged  the  jury  as  follows:  "If  the  jury  believe,  from  the  evidence, 
that  the  witness  M.  J.  Smith  is  the  identical  person  named  in  the  indictment 
as  the  owner  of  the  property  under  the  name  of  N.  J.  Smith,  it  would  be  suf- 
ficient proof  to  support  the  allegation  of  ownership  as  alleged  in  the  indict* 
ment,  and,  unless  the  jury  so  believe  from  the  evidence,  they  will  find  the  de- 
fendant not  guilty.  **  This  charge  is  manifestly  erroneous.  The  name  of  the 
owner  of  the  property  must  be  proved  as  alleged.  The  given  name  may  be 
stated  by  its  initials,  and  the  variance  between  the  middle  initial  letter  as  al- 
leged and  as  proved  w  II  be  Immaterial;  but,  if  the  variance  be  as  to  the  first 
initial  letter  of  the  given  name»  it  will  be  fatal,  unless  the  proof  shc^s  that 
the  owner  was  known  as  well  by  the  name  alleged  as  by  the  name  proved. 
Wiilson,  Tex.  Grim.  Laws,  §  12«59.  A  special  charge  was  requested  by  coun- 
sel for  defendant  with  reference  to  the  allegation  of  ownership,  as  applicable 
to  the  evidence,  correctly,  but  the  court  refused  to  give  it.  Notwithstanding 
the  absence  of  a  statement  of  facts,  the  error  of  the  charge  we  have  mentioned 
isai^Mirent,  and  would  be  error  upon  any  state  of  facts. 

Because  of  said  error,  the  judgment  is  reversed,  and  the  cause  is  remanded. 


HlOeENBOTTrAM  «.  STAffi. 

iCburt  of  Appeals  of  Texas.    December  16,  1887.) 

Pkiuurt — HcADiNo  Recobd  of  Cabb  15  Which  thb  Crime  was  Comiiittei>— Instbuc- 

TtOlVS. 

In  a  trisl  for  perjury,  alleged  to  have  been  committed  by  the  defendant  while 
testifying  aa  a  wUneBs  before  an  examining  oourt  on  the  trial,  of  a  third  party  for 
forgery,  the  state  read  in  evidence  the  eooiplaint  tiled  in  such  cause,  and  also  the 
testimony  of  the  complaining  witness  therein.  Held,  that  such  evidence  being  ad- 
missible only  to  show  the  issue  in  the  cause  in  which  it  was  alleged  the  defendant 
had  committed  peijury,  it  was  the  duty  of  the  court  to  instruct  the  jury  that  the 
evidence  could  not  be  considered  in  determining  the  truth  or  falsity  oi  defendant's 
statenieuts,  but  could  only  be  considered  for  the  special  purpose  named ;  and  a 
failure  to  so  instruct  was  error. 

Appeal  from  district  court,  Rains  county;  H.  W.  Martiw,  Special  Judge. 
Indictment  against  B.  A.  Higgenbotham  for  perjury,  resulting  in  convic- 
tion.    I>efendant  appealed.    The  facts  appear  sufficiently  in  the  opinion. 
Asst.  A  tty,  Oen.  Davidson,  for  the  State.    Moody  &  Thornton,  for  defendant. 

WiixsoN,  J.  This  appeal  is  from  a  oonviction  for  perjury,  alleged  to  have 
been  committed  by  the  defendant  when  testifying  as  a  witness  before  an  ex* 
amining  court,  in  a  cause  wherein  the  state  was  plaintiiS  and  one  J.  W.  Bryant 
was  defendant,  said  Bryant  being  charged  with  forgery.  On  the  trial  of  this 
cause,  the  state  read  in  evidence  the  complaint  in  writing  and  under  oath, 
made  by  one  Dykes,  charging  J.  W«  Bryant  with  forgery,  and  upon  which  the 
prosecution  against  Bryant,  in  which  prosecution  the  alleged  perjury  was  com? 
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mitted,  was  founded;  also  read  in  evidence  the  testimony. of  said  Dykes. giren 
on  the  trial  of  said  complaint,  and  reduced  to  writing  before  the  said  examin- 
ing court.  Having  admitted  this  extraneous  evldftnoe,  for  the  purpose  of  prov- 
ing the  alleged  false  statements  were  made  by  the  defendant  in  the  Judicial 
•proceeding,  and  before  the  court  alleged  in  the  indictment,  and  to  show  the 
issue  joined  in  said  proceeding,  it  was  the  imperative  duty  of  the  court,  in  its 
charge  to  the  jury,  to  instruct  tliat  such  testimony  could  not  be  considered  by 
the  jury  in  determining  tlie  main  issue,  which  was  the  willful  and  deliberate 
falsity  of  defendant's  statements,  but  could  only  be  considered  for  the  specific 
purposes  above  named.  Datidson'M  Can,  22  Tex.  App.  872,  8  8.  W.  Bep. 
662;  Maine'9  Case,  28  Tex.  App.  568,  5  S.  W.  Bep.  123.  This  duty  the  trial 
judge  failed  to  perform,  and  the  omission  is  error  for  which  the  conviction 
must  be  set  aside,  and  error  which  the  assistant  attorney  general  has  confessed. 
The  judgment  is  reversed,  and  the  cause  is  remanded. 


Walker  r.  STBOtiD  tt  al, 
(Suipremt  Court  of  Texas,    December  20, 1887.) 

1.  ABATBXBMT  AMD  RKTIVAIr--OBJ«Cnon  TO  JUBIBDIOnON— WAIVES. 

The  right,  in  a  suit  to  recover  posBessiou  of  land,  to  be  sued  in  the  county  wber» 
the  land  is  situated  or  the  party  resides,  is  a  personal  privilege,  which  a  party  who 
does  not  plead  in  abatement  to  the  jurisdiction  of  the  court  will  be  held  to  have 
waived. 
9.  Tbbbpasb  to  Thy  Titl»— BviDnres— >Wbiort  and  OovoLimiVBimB. 

In  a  suit  to  eatablish  title  to  land  by  certain  oertificatce,  which  had  been  lost,  and 
tbrongh  which  both  parties  claimea,  plaintiff  introduoed  written  evidence  as  to 
one,  and  direct  testimony  showing  transfer  to  him  of  the  othere.  I>efendants  re- 
lied on  the  testimony  of  a  witness  as  to  his  recollection  of  occurrences  of  82  years 
ago,  with  no  memoranda.    Held,  that  the  weight  of  evidence  was  with  the  plamtiff. 

Comiuissioners'  decision.  Error  ixom  district  court,  Limestone  county;  L. 
J>.  BRADUEYt  Judge. 

This  suit  was  brought  by  plaintiff  in  error,  James  C.  Walker,  to  establish 
the  transfer  of  certain  land  certificates,  which  was  alleged  to  have  been  exe- 
cuted and  delivered  to  the  plaintifl  in  February,  1860,  by  Beden  Stroud, 
Mandred  Stroud,  L.  A.  Stroud,  S.  M.  Stroud,  Nancy  Stroud,  Mary  Owen  and 
her  husband,  and  Terresa  Maddox,  all  of  whom,  except  Mandred  and  L.  A. 
Stroud,  have  since  died,  and  whose  heirs  are  made  defendants.  Said  transfer 
was  alleged  in  the  petition  to  have  been  lost  or  destroyed,  and  was  prayed  to 
be  established*  with  costs  against  those  only  who  contested  the  relief  sought. 
Said  eertiflcates  described  as  follows:  Head-rights  of  Beden  Stroud,  Ethen 
Stroud,  S.  M.  Stroud,  S.  A.  Stroud,  G.  B.  W.  Coolc,  each  for  640  acres;  and 
William  Neil,  issued  by  board  land  commissioners  of  Milam  county,  No.  6, 
for  1  league;  B.  W.  Williamson,  issued  by  board  land  commissioners.  Wash* 
ington  county.  No.  6,  for  1  league  and  labor;  Matthew  Sparks,  Issued  by 
the  board  of  land  commissioners  of  Nacogdoches  county,  unlocated,  for  1 
league  and  labor ;  and  the  following  county  warrants :  James  Hamilton,  No.  50,. 
for  320  acres;  Lemuel  W.  Gillam,  No.  633, for  320  acres;  Joseph  W.  Proctor, 
No.  350,  for  128  acres;  and  Jeremiah  McDonald,  No.  1,607,  for  1,280  acres; 
and  perhaps  others  not  remembered.  All  of  the  above  certificates  were  on 
ifile  in  the  general  land-olfice;  having  been  for  many  years  previously  thereto 
located  in  Falls  county,  on  what  was  known  as  the  '*T.  J.  Chambers*  Grant;" 
and  these  facts  were  stated  in  said  transfer,  and  the  certificates  described! 
partly  by  reference  thereto.  That  petitioner,  during  the  year  1860,  presented 
said  transfer  to  the  commissioner  of  the  general  land-ollice,  and  by  virtue 
thereof  withdrew  said  certificates,  and  ever  since  has,  with  notice  to  all  par* 
ties  defendants,  chiimed  and  exercised  exclusive  possession  and  control  and 
own^sbip  oyer  said  certificates. 
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To  this  petltton  lihe  heirs  of  M&ry  Owen  and  Tene^n  Mfiuldox  deny  thb  al- 
lef^ations  of  the  plaintiff,  and  by  way  of  cross-bill  claim,  as  heirs  of  Etlien 
Stroud,  through  their  mothers,  the  certificates  mentioaed  in  the  petition,  and 
19  other  certificates  described  in  their  cross-bill,  by  virtue  of  the  partition  of 
the  estate  of  Ethen  Stroud,  made  twenty-ninth  of  December,  1851,  between 
his  sons,  lu  A.  Stroud,  Mandred  Stroud,  S.  M.  Stroud,  N.  B.  Stroud,  and 
Terresa  Maddox  and  Mary  Owen,  whereby  the  said  sons,  for  a  valuable  con- 
sideration, received  by  them,  in  other  property  belonging  to  said  estate,  con- 
veyed and  assigned  to  the  said  Terresa  Maddox  and  Mary  Owen  all  o^  the 
lands,  land  certificates,  etc.,  belonging  to  the  estate  of  said  Etbeo  Stroud,  and 
all  the  right,  title,  and  interest  of  said  sons  in  and  to  all  lands  then  located  on 
the  falls  of  Brazos  river,  and  in  conflict  with  T.  J.  Chambers'  grant,  with  the 
exception  of  640  acres  out  of  the  John  Welch  league,  and  640  acses  head-right 
'certificate  of  Ethen  Btroud,  then  in  reserve  to  Nancy,  his  wife.  Said  cross- 
bill further  alleges  that  one  Beden  Stroud,  a  brottier  of  Btfaaa  Stroud,  had  be- 
fore said  partition  taken  possession  of  Ethan  Stroud's  estate,  without  right, 
and  after  the  execution  of  sadd  partition  between  the  heirs  of  said  Ethen,  the 
said  Beden  made  a  contract  with  plaintiff,  who  was  the  general  attorney  of 
the  estate  of  the  said  Ethen,  and  hIso  a  land-agent,  to- wit,  on  sixteenth  of 
December,  1856,  by  which  he  transferred  and  delivered  to  the  plaintiff  all  of 
the  certificates  formerly  belonging  to  the  estate  of  Ethen  Stroud,  which  were 
then  the  property  of  thesaid  Terresa  Maddox  and  Mary  Owen,  for  the  purpose 
of  locating  the  same,  without  the  knowledge  or  consent  of  the  said  Mary  or 
Terresa,  and  that  plaintiff  received  said  certificates  in  trust,  to  be  located 
for  the  benefit  of  the  said  Mary  and  Terresa;  and  it  is  further  alleged  that  the 
plaintiff  did  locate  said  certificates,  and  receive  patents  for  the  same,  and  that 
he  holds  said  lands  in  trust  for  the  defendants  herein,  the  heirs  of  said  Maiy 
and  Terresa.  It  is  alleged  that  the  said  Mary  and  Terresa  were  not  parties  to 
the  T.  J.  Chambers  suit  in  Falls  county,  and  not  interested  in  the  costs  or 
damages  thereof;  and  that  they  had  never  employed  plaintiff  to  represent 
them  in  any  manner  whatever.  It  is  also  alleged  that  the  plaintiff  knew  of 
the  partition  af  oi^aid,  alloting  to  them  all  land  and  land  certificates  belong- 
ing to  their  father's  estate.  It  is  further  alleged  that  afterwards,  to- wit,  in 
the  year  1860,  thesaid  L.  A.  Stroud,  to  carry  out  the  arrangement  of  the  said 
Beden  Stroud,  and  to  enable  the  plaintiff  to  get  possession  of  the  oertificates 
conflicting  with  the  T.  J.  Chambers  grant  on  the  Brazos  river,  executed  a 
transfer  of  said  certificates  to  plaintiff,  but  without  the  knowledge  or  consent 
of  the  said  Mary  or  Terresa;  that  the  said  Terresa  departed  this  life  on  the 

day  of  Octol>er,  1877,  and  the  said  Mary  Owen  died  in  1874,  being 

then  a  married  woman;  that  said  Mary  and  Terresa  in  their  life-time,  and 
their  heirs  since  their  death,  have  made  repeated  efforts  to  And  out  what  had 
become  of  said  certificates,  without  success,  and  that  the  plaintiff  always  de- 
clared that  he  knew  nothing  of  the  certificates  raised  off  of  the  T.  J.  Chambers 
grant.  The  cross-bill  further  alleged  that  said  plaintiff  had  also  received  said 
land  oertificates  bolonging  to  said  Mary  and  Terresa  to  the  amount  of  10,000 
acres,  and  located  them  in  parts  of  the  state  unknown  to  defendants,  and  that 
L.  B.  Stroud,  Beden  Stroud,  and  plaintiff  had  combined  and  confederated  to- 
gether to  defraud  defendants  out  of  their  rights  in  said  certificates  and  loca- 
tions, and  that  plaintiff,  by  his  pretended  deed  of  assignment,  is  endeavoring 
to  hold  their  property.  And  it  is  alleged  that  plaintiff  held  a  large  number  of 
other  certificates  (describing  them)in  trust  for  defendants.  Prayer  that  plain- 
tiff be  required  to  discover  all  of  the  facts  before  alleged,  particularly  where 
he  has  located  the  certificates  and  to  whom  he  has  conveyed,  if  to  any  one.  It 
Is  alleged  that  defendants  are  justly  entitled  to  the  certificates  described  in  the 
petition  of  plaintiff,  and  to  the  lands  on  which  they  are  located.  Wherefore 
defendants  pray  that  the  prayer  of  the  petition  be  denied,  and  that  defendants 
have  judgment  over  against  the  plaintiff,  J.  0.  Walker,  for  the  oertificates 
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held  by  him,  whether  located  or  not,  which  were  reeeiyed  from  the  estate  of 
Etbeii  Stroud,  and  that  said  Walker  be  compelled  to  answer  where  said  certifi- 
cates have  been  located,  and  how  many  certificates  he  has  received  from  or  on 
account  of  said  estate,  and  defendants  further  pray  for  judgment  against  the 
said  L.  A.  Stroud  and  others,  who  may  now  hold  any  portion  of  said  certifi- 
cates, or  any  land  covered  by  the  same,  and  for  such  other  and  further  and 
general  relief  as  the  premises  may  justify. 

To  this  cross-bill  plaintiff  filed  a  replication,  consisting  of  general  and  spe- 
cial demurrers  and  a  general  denial,  and  specially  denying  all  the  averments 
that  charge  any  facts  against  plaintiff  inconsistent  with  the  allegations  of  his 
petition,  and  further  alleged  that  in  the  year  1854  or  1855  he  was  employed 
to  defend  the  case  of  T.  J.  Chamberf  v.  Bthen  Stroud,  Beden  Stroud,  S,  M. 
Stroud,  Mandred  Stroud,  If.  B,  Stroud,  and  Auguatin  Owen,  pending  in 
the  district  court  of  Burleson  county,  and  which  bad  been  pending  for  a  num^ 
ber  of  years,  and  involved  the  title  to  Aye  leagues  of  land,  with  the  ooncur- 
.rence  of  all  the  defendants,  except  Ethen  Stroud,  who  had  died;  the  employ- 
ment being  made  by  Beden  Stroud  in  behalf  of  all  the  defendants.  It  was 
further  alleged  that  plaintiff  labored  diligently  in  said  cause,  and  made  every 
effort  in  his  x>ower  to  discover  testimony  that  would  defeat  the  claim  of  T.  J. 
:  Chambers,  as  he  had  been  assured  by  the  Strouds  existed,  but  that  he  failed 
to  do  so,  and  that  plaintiff,  T.  J.  Chambers^  had  on  file  testimony  that  could 
not  be  controverted  that  would  render  the  Strouds  liable  for  $14,000  damages; 
that  on  or  about  twentieth  February,  1860,  plaintiff,  under  direction  of  de- 
fendants, after  much  trouble  and  expense,  nuide  a  compromise  with  said  Cham- 
bers, by  the  terms  of  which  said  Chambers  withdrew  his  claim  for  damages, 
and  took  judgment  for  the  land  and  costs,  allowing  defendants  to  withdraw 
their  certificates,  and  that  the  plaintiff,  in  consideration  of  his  services,  among 
other  things,  received  the  certificates  located  upon  said  land,  for  his  services 
in  said  litigation  and  compromise;  that  the  said  Beden  Stroud  executed  a  deed 
to  plaintiff  to  all  the  certificates  located  upon  said  Chambers  grant,  and  that 
all  of  the  defendants  in  said  suit  signed  said  deed  or  transfer,  except  N.  B. 
Stroud,  who  had  died,  and  Ethen  Stroud,  who  had  alsp  died,  but  said  transfer 
was  signed  by  Mrs.  Nancy  Stroud,  surviving  wife  of  Ethen  Stroud,  and  an 
account  is  then  given  of  all  of  said  certificates  and  what  became  of  them; 
that  there  was  no  evidence  on  the  transfers  or  in  the  land-office  that  any  of 
the  certificates  located  on  the  Chambers  grant  beiqoged  to  Ethen  Stroud,  ex- 
cept his  own  head-right,  and  this  was  transferred  by  his  wife  as  aforesaid. 
To  this  replication  defendants  filed  their  supplemental  answer,  in  which  it  is 
specifically  alleged  that  plaintiff,  by  virtue  of  bis  alleged  transfer,  received 
from  the  general  land-office  the  following  certificates  that  had  been  located  on 
the  Chambers  grant,  that  belonged  to  them,  and  that  be  had  located  and  con- 
verted them  to  his  own  use,  to-wit:  S.  M.  Strou(i,  640;  Beden  Stroud  640; 
Logan  A.  Stroud,  640;  Ethen  Stroud,  640;  James  Hamilton,  320;  William 
Neil,  1  league;  Joseph  W.  Proctor,  1,280;  Robert  W.  Williamson,  1  league 
and  labor;  i}.  B.  W.  Cook,  640  acres;  Matthew  Sparks,  1  league  and  labor. 
Defendants  pray  as  in  original  answer,  and,  in  addition,  ask  judgment  against 
said  Walkerfor  the  value  of  the  cei-tificates  sold  and  converted  to  his  use,  and 
for  general  and  special  relief*  All  exceptions,  general  and  special,  of  both 
sides  were  overruled,  and  a  jury  waived,  and  cause  submitted  to  the  court. 

The  court  found  the  following  conclusions  of  fact  and  law:  (1)  That  the 
written  transfer  of  certain  certificates  of  date  February,  1860,  was  accident- 
ally lost  or  destroyed;  that  it  was  only  executed  by  L.  A.  Stroud,  Beden  Stroud, 
and  Nancy  Stroud;  that  Terresa  Maddox  and  Mary  Owen  did  not  execute  or 
acquiesce  in  it.  (2)  That  said  Maddox  and  Owen  became  entitled  to  all  of 
the  land  certificates  owned  by  the  estate  of  Ethen  Stroud  by  a  deed  of  par- 
tition made  among  the  heirs  in  1851.  (3)  That  the  certificates  were  not  de- 
scribed or  identified  in  said  deed,  but  embraced  lOiOOO  acres,,  and  were  mostly 
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located  in  Milam  oonnty,  and  were  in  conflict  with  another  grant  then  in  liti* 
gation.  (4^  That  the  head-rights  of  Beden  Stroud,  L.  A.  Stroud,  Mandred 
Stroud,  8.  Stroud,  and  Ethen  Stroud  for  640  acres  each  were  located  on  said 
grant,  but  were  not  included  in  the  deed,  and  do  not  belong  to  the  said  Mary 
or  Terresa.  (5)  That  the  head-right  of  G.  B.  W.  Cook  for  640,  Jeremiah 
McDonald  for  1,280,  the  William  Neil  for  1  league  and  labor,  did  belong 
to  the  estate  of  Ethen  Stroud,  and  were  transferred  by  said  deed  of  partition  to 
Mary  Owen  and  Terresa  Maddox,  and  after  their  death  descended  to  these  de- 
fendants, their  heirs  at  law;  that  said  certi6cates  were  withdrawn  from  the 
land-office  by  plaintiff  Dy  virtue  of  the  deed  to  him,  dated  February,  I860, 
and  have  since  heen  located  by  plaintiff  at  his  own  expense  and  the  land 
claimed  by  him,  and  is  in  his  possession.  From  these  facts  the  conclusion  of 
law  is  drawn  that  the  plaintiff  is  not  entitled  to  the  relief  sought  by  him  in 
his  original  petition,  but  is  entitled  to  have  the  transfer  of  February,  1860, 
described  in  the  original  petition,  established  as  a  transfer  executed  and  de- 
livered by  L.  A.  Stroud,  Beden,  and  Nancy  Stroud,  and  that  the  defendants, 
the  heirs  of  Mrs.  Maddox  and  Mrs.  Owen,  are  entitled  under  the  prayer  of 
their  cross-bill  to  the  land  certificates  which  the  evidence  showed  belonged  to 
the  estate  of  Ethen  Stroud,  deceased,  at  the  date  of  the  transfer  of  1860, 
whether  the  plaintiff  had  notice  or  not  of  the  claim  of  Mrs.  Owen  and  Mrs. 
Maddox  at  and  before  he  obtained  said  certificates  by  virtue  of  said  transfer. 
It  is  ordered  and  adjudged  that  the  defendants,  heirs  of  Mary  Owen  and  Ter- 
resa Maddox,  are  entitled  to  the  O.  B.  W.  Cook  certificate  for  640  acres,  the 
William  Neil  for  1  league  and  labor,  and  the  Jeremiah  McDonald  for  1,280; 
and  it  appearing  that  plaintiff  has  in  good  faith  located  and  patented  said  cer- 
tificates, and  that  defendants  are  willing  to  allow  him  for  his  services  in  lo- 
cating, it  is  ordered  and  adjudged  that  the  defendants  do  have  and  recover 
of  the  plaintiff  two-thirds  interest  in  said  surveys,  allowing  him  one-third  in 
each  respectively.  A  certified  copy  of  a  written  agreement  between  the  heirs 
of  Ethen  Stroud,  to-wit,  Logan  A.  Stroud,  Mandred  Stroud,  Simpson  M. 
Stroud,  and  Napoleon  Stroud,  and  Terresa  Maddox  and  Mary  Owen,  dated 
DecOTAber  29,  1851,  J.  0.  Key  acting  for  Mrs.  Maddox,  conveys  to  Terresa 
Maddox  and  Mary  Owen  all  of  the  land  and  land  certificates,  notes  and  ao- 
ooants.  belonging  to  the  estate  of  Ethen  Stroud,  except  the  head-right  of  the 
said  Ethen  Stroud,  and  640  acres  of  land  to  be  selected  of  the  lands  in  Navarro 
ooanty,  known  as  the  '*  Welch  Tract,"  which  is  to  be  the  exclusive  property 
of  Nancy,  formerly  the  wife  of  Ethen  Stroud. 

Plaintiff  insists  on  the  following  assignment  of  errors: 

JHrst  Alignment,  The  court  erred  in  overruling  jdaintifl's  demurrer  to 
defendants*  cross-bill. 

Fourth  Assignment.  The  court  erred  in  permitting  a  suit  to  re-establish  a 
lost  transfer  to  certain  certificates,  to  be  converted  into  a  suit  of  trespass  to 
try  title  and  recover  land  certificates. 

Second  Assignment.  (1)  The  court  erred  in  excluding  the  copies  of  affida- 
vit of  Benick  in  reference  to  the  existence,  loss,  and  contents  of  the  original 
transfer  to  plaintiff,  because,  under  the  circumstances,  it  was  competent.  (2) 
The  court  erred  in  admitting  the  testimony  of  M.  Stroud  as  to  the  ownership 
of  the  certificates  as  shown  in  second  bill  of  exceptions.  (3)  The  court  erred 
in  admitting  the  letter  of  Beden  Stroud  to  Maddox  in  1847.  (4)  The  court 
erred  in  admitting  the  evidence  of  Key  as  to  the  memorandum  or  list  of  cer- 
tificates intended  to  be  conveyed  by  the  agreement  of  December  29,  1851,  be- 
cause not  alleged  and  no  notice  of  it  oharged  on  plaintiff.  (5)  The  ooui-t  erred 
in  excluding  the  balance  of  plaintiff's  replication  after  defendants  had  read 
detached  portions  of  it. 

8ixth  Assignment.  The  court  erred  in  ingrafting  tiie  memorandum  or  list 
of  certificates  sworn  to  by  Key  as  a  part  of  the  agreement  of  December  29, 
1851.  because  said  memorandum  was  not  alleged  in  the  cross-bill  nor  charged 
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to  have  been  executed  by  the  parties^  no  notice  charged  against  plaintiff,  and 
its  ioss  not  accounted  for. 

Seventh  Assignment,  (4)  The  court  erred  in  rendering  judgment  for  defend* 
ants  for  any  part  of  the  certificates  named  in  plaintifl^s  petition.  (6)  the 
coart  erred  in  rendering  judgment  for  certirtcates  other  than  those  that  were 
shown  by  competent  proof  to  belong  to  the  estate  of  Ethen  Stroud.  (9)  The 
judgment  is  based,  not  on  nor  consistent  with  the  pleadings,  nor  responsive 
to  the  real  issues  in  the  case,  nor  sustained  by  the  evidence. 

L,  J.  Farrar,  for  plaintiff  in  error.  8impkins  A  NehUtU  for  defendants 
in  error.  * 

Maltbir,  p.  J.,  (after  stating  the  facts  as  abote.)  This  suit  was  brought 
in  the  district  court  of  Limestone  county  by  the  plaintiff  in  error,  James  C. 
Walker,  to  establish  a  transfer  to  certain  land  certificates,  charged  to  be  lost, 
and  which  he  alleged  was  made  to  him  in  February,  1860,  by  Beden  Stroud, 
L.  A.  Stroud,  Mandred  Stroud,  S.  M.  Stroud,  Nancy  Stroud,  Hary  Owen  and 
her  husband,  Aogustin  Owen,  and  Terresa  Maddox,  all  of  whom,  except 
Beden  and  Nancy  Stroud,  were  beira  at  law  of  Ethen  Stroud.  Said  certifi- 
cates were  alleged  to  have  been  located  in  conflict  with  the  T.  J.  Chambers 
grant  in  Fails  county,  and  claimed  by  the  plaintiff,  and  consisted  of  head- 
rights  of  Ethen,  Beden,  S.  M.,  and  L.  A  Stroud,  and  Q.  B.  W.  Cook,  of  640 
acres  each,  the  William  Neil  for  a  league  and  labors  the  Jeremiah  McDonald 
for  1,280  acres,  and  others  not  necessaiy  to  mention.  The  heirs  of  Mary 
Owen  and  Terresa  Maddox  filed  a  cross-bilJ  to  the  petition,  denying  the  alle- 
gation thereof,  and  claiming  all  of  said  certificates,  and  a  number  oC  others 
not  mentioned  in  plaintiff's  petition,  through  their  said  mothers,  who  were 
heirs  of  Ethen  Stroud,  charging  that  all  of  said  certificates  belonged  to  his 
estate,  and  that  they  were  allotted  to  the  said  Mary  and  Terresa  by  a  written 
partition  among  the  heirs  of  Ethen  Stroud,  made  on  the  twenty-ninth  day  of 
December,  1851,  by  which  all  land  and  land  certificates,  belonging  to  said 
estate  was  conveyed  to  them,  except  640  acres  in  Navarro  oounty  and  the 
head-right  of  Ethen  Stroud,  which  were  allotted  to  his  wife,  Nan(^  Stroud; 
but  no  certificates  were  described  or  in  any  manner  identified  in  the  deed  of 
partition.  Defendants  charged  that  a  part  of  said  certificates  had  been  lo« 
catcd,  and  that  all  had  in  some  way  Iseen  converted  by  the  plaintiff,  and 
prayed  for  a  recovery  against  him. 

The  first  assignment  of  error  is:  The  court  erred  in  overruling  plaintiff's 
demurrer  to  defendants'  cross-bilL  We  think  that  there  was  no  error,  under 
the  liberal  rules  of  pleading  and  practice  in  this  state,  in  overruling  the  de- 
murrer. 

It  is  also  claimed  that  the  district  court  of  limestone  county  l^ad  no  juris- 
diction either  of  the  subject-matter  or  of  the  parties  as  presented  in  the  cross- 
bill of  defendants;  for  the  reason  that  nether  land  nor  certificates  were  situ- 
ated in  Limestone  county,  the  residence  of  plaintiff  being  in  McLennan 
county,  and  that  of  the  defendants  in  the  cross-bill  being  Navarro  county. 
District  courts  have  jurisdiction  to  try  title  to  land,  and  for  the  recovery  of 
damages  for  all  amounts  exceeding  $500,  exclusive  of  interest.  This  right  is 
not  dependent  upon  the  fact  that  the  suit  is  brought  in  the  oounty  where  the 
land  is  situated,  but  the  privilege  of  being  sued  in  the  county  where  the  party 
resides  or  where  the  land  is  situated  is  a  personal  privilege  and  may  be 
waived.  De  La  Vega  v.  Teague,  64  Tex.  214.  Plaintiff,  not  having  pleaded 
in  abatement  to  the  jurisdiction  of  the  court  in  this  case,  will  be  held  to  have 
waived  his  right  of  being  sued  for  the  land  in  the  oounty  where  it  is  situated. 

There  are  a  number  of  objections  urged  to  the  admission  and  exclusion  of 
evidence  by  the  trial  court;  but  in  view  of  the  disposition  made  of  his  case,  it 
is  unnecessary  to  consider  them.  Tbedistrict  court  of  Limestone  oounty,  ren- 
dered judgment  in  favor  of  the  heirs  of  Mary  Owen  and  Terresa  Maddox  for 
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two-thirdB  of  the  O.  B.  W.  Oook  640,  Jeremiah  McDonald  1,280,  and  the  M'^lll- 
iam  Nell  league  and  labor,  and  adjudged  one-third  to  the  plaintiff;  the  defend- 
ants having  expressed  a  willingness  that  plaintiff  should  have  that  amount  of 
the  land  in  consideration  of  his  having  located  and  patented  the  certificates  at 
his  own  expense.  The  question  arises,  does  the  evidence  authorize  the  judg- 
ment? If  the  certificates  belonged  to  the  estate  of  Ethen  Stroud,  then  by  the 
deed  of  partition  among  the  heirs  of  December  29,  1851,  the  title  passed  to 
defendants'  ancestors,  and  defendants  would  be  entitled  to  recover,  whether 
plaintiff  had  notice  of  the  transfer  or  not.  The  certificates  being  personal 
property,  and  not  impressed  with  the  attribute  of  negotiability,  the  doctrine 
of  innocent  purchaser  without  notice  does  not  apply,  and  plaintiff's  transfer 
from  the  heirs  of  Ethen  Stroud  being  subsequent  to  that  of  defendants'  an- 
cestors, conveyed  no  title  to  certificates  of  said  estate,  as  against  defendants. 
It  therefore  becomes  important  to  consider  whether  the  certificates  in  contro- 
versy, or  any  of  them,  belonged  to  the  estate  of  Ethen  Stroud  on  twenty* 
ninth  of  December,  1851.  The  burden  of  proving  that  fact  rests  upon  the  de- 
fendantSt  and  they  must  establish  their  title  by  satisfactory  evidence.  To  do 
this  they  rely  on  the  testimony  of  J.  C.  Key  and  Mandred  Stroud,  and  on  their 
testimony  alone.  Key  does  not  daim  to  know  anything  of  hie  own  knowledge 
as  to  whom  these  certificates  belonged.  Be  says  that  he  came  to  Texas  in 
1851  as  the  agent  of  Mrs.  Maddox,  and  made  the  settlement  with  the  heirs  of 
Ethen  Stroud  of  twenty-ninth  of  Deoember  of  that  year.  After  the  deed  of 
partition  was  signed,  '*I  called  attention  that  neither  land  norland  certificates 
were  described.  I  asked  for  a  list  of  prc^rty,  and  they  made  it  out,  contain- 
ing 10,000  acres  of  certificates.  Logan  A.  and  Beden  Stroud  were  to  get  up 
the  certificates  and  papers,  but  they  never  did."  On  cross-examination  he 
states,  first,  that  the  head-rights  of  L.  A.,  S.  M.,  and  Mandred  Stroud  were 
specified  as  a  part  of  the  8,000  acres.  There  were  2,000  more.  The  certifi- 
cates were  not  Identified  by  name.  The  2,000  acres  were  in  conflict  with  the 
Chambers  grant,  near  Falls  of  Brazos.  '*How  much  of  the  8,000  acres  was 
In  conflict  I  do  not  know.**  Again  he  says:  "The  McDonald  certificate  was 
involved  in  the  Chambers  suit;  don't  think  the  Neil  was."  "The  Neil,  Me- 
Manus,  and  McDonald  certificates  are  all  that  I  can  recollect  that  were  em-' 
braced  in  the  settlement  of  1851."  This  is  all  of  Key's  testimony  tending  to 
prove  the  ownership  of  the  certificates  in  controversy;  and  was  testified  to 82 
years  after  the  occurrence,  and  no  memorandum  or  list  of  the  certificates  was 
produced. 

The  other  witness  for  defendants,  Mandred  Stroud,  son  of  Ethen  Stroud, 
over  objections  of  plaintiff,  testified  that  all  of  the  certificates  located  on  the 
Chambers  grant,  except  the  head-right  of  Ethen  Stroud,  were  transferred  to 
Mrs.  Maddox  and  Owen  in  the  settlement  of  the  heirs  of  said  Stroud  of  De- 
cember 29,  1851,  and  was  their  property  in  1860.  The  Neil,  Williamson, 
Sparks,  Proctor,  McDonald,  Gillam,  and  Hamilton  certificates  were  in  conflict 
with  the  Chambers,  and  were  transferred  by  the  deed  aforesaid.  On  cross- 
examination  this  witness  stated  that  Ethen  Stroud  owned  a  large  number  of 
certificates,  but  could  not  give  the  names,  dates,  number  of  acres,  or  by  whom 
issued.  Suppose  those  owned  by  him  that  were  located  on  the  Chambers  grant 
were  transferred  in  writing,  but  does  not  know.  Supposes  that  his  father 
purchased  them,  but  does  not  know  from  whom  or  when,  or  what  he  gave  for 
them,  and  does  not  state  how  or  from  whom  he  learned  that  any  of  the  certifi- 
cates located  on  the  Chambers  grant  was  acquired  by  his  father,  though  fully 
interrogated  on  that  subject.  He  further  stated  that  none  of  the  head-rights 
of  the  Strouds  were  transferred  to  Mrs.  Maddox  and  Owen,  they  being  indi- 
vidoal  property  of  the  grantors. 

In  rebuttal  of  this  evidence,  the  plaintiff  introduced  the  patent  to  James  0. 
Walker,  assignee  of  Jeremiah  McDonald,  which  recites  that  the  certificate 
was  transferred  by  said  McDonald  to  L.  A.  Stroud  in  1841,  and  by  Stroud  to 
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the  plaintiff.  L.  A.  Stroud  testified  tiiat  be  was  a  party  to  the  settlement  of 
December  29,  1851.  about  which  J.  C.  Key  testified.  The  head-right  certifi- 
cates of  L.  A.,  Mandred,  and  S.  M.  Strond  were  not  embraced  in  the  settle- 
ment, but  only  property  belonging  to  Ethen  Stroud's  estate.  There  was  no 
list  of  certificates  according  to  witness'  recollection  made  out  and  furnished 
Mr.  .Key.  Knew  William  Neil  in  1838.  He  had  a  wife  and  daughter,  and  a 
son  named  D.  A.  Neil.  The  daughter  died  unmarried  previous  to  1854.  I 
also  heard  that  his  wife  died  before  that  time.  I  bought  his  (William  Neil's) 
head-right  certificate  in  1854  from  J>.  A.  Neil,  taking  a  written  transfer.  A 
certified  copy  of  a  transfer  from  D.  A.  Neil,  sole  heir  of  William  Neil,  to  L. 
A.  Stroud,  dated  July  13,  1854,  was  then  read  in  evidence,  and  a  substituted 
transfer  from  Stroud  to  plaintiff,  the  original  being  lost.  Plaintiff  testified 
that  the  G.  B.  W.  Cook  certificate  was  transferred  in  writing  by  said  Cook  to- 
Ethen  Stroud,  and  by  said  Stroud  to  witness*  and  that  said  transfer  had  been 
lost  He  further  testified  that  he  withdrew  all  the  certificates  that  were  in 
the  general  land-office  in  conflict  with  the  Chambers  grant,  together  with  the^ 
transfers  about  July,  1860.  and  that  he  carefully  examined  all  the  papers,  and 
that  there  was  no  written  transfer  of  any  of  said  certificates  to  Ethen  Stroud, 
and  he  found  no  evidence  among  the  papers  that  any  of  the  certificates,  except 
his  own  head-right»  ever  belonged  to  Ethen  Stroud.  He  further  stated  that 
certificates  found  by  him  in  the  land-office  were  short  about  7,000  acres  of  what 
he  supposed  was  located  on  the  Chambers  grant,  of  which  he  could  learn  noth- 
ing. 

The  foregoing  is,  we  think,  a  full  and  fair  statement  of  all  the  material  evl-  ' 
dence  before  the  court  below  as  to  the  ownership  of  the  certificates  in  ques*^ 
tion.  It  is  a  well-established  rule  that  this  court  will  not  disturb  the  findings 
of  the  trial  court  when  there  is  a  conflict  in  the  evidence,  and  the  evidence 
supports  the  conclusion  reached,  when  the  trial  is  before  the  court  as  in  this 
case.  Here  there  is  an  apparent  conflict  in  the  evidence;  but  when  the 
source  of  knowledge  and  information  of  defendants'  witnesses  is  explained 
and  contrasted  with  that  of  the  plaintiff,  there  will  be  found  no  real  conflict 
in  the  material  facts,  testified  as  of  the  knowledge  of  the  witnesses*  :  The  wit- 
ness Key  did  not  claim  to  know,  of  his  own  knowledge,  that  a  single  certifi- 
cate in  controversy  had  ever  belonged  to  the  estate  of  Ethen  Stroud;  but  testi- 
fied to  his  recollection  of  a  list  made  by  some  unknown  persons  32  years  be- 
fore. Leaving  out  of  question  the  confused  and  somewhat  contradictory 
statement,  which  is  not  remarkable  after  so  great  a  lapse  of  time,  it  must  be 
conceded  that  it  does  not  afford  verj  satisfactory  evidence  of  the  ownership 
of  the  certificates;  while  the  testimony  of  Mandred  Stroud,  when  read  in 
the  light  of  his  explanation  of  his  means  of  knowledge,  as  to  the  ownership  of 
the  certificates  in  dispute,  does  not  satisfy  the  mind  that  he  possessed  that  de- 
gree of  personal  primary  knowledge  that  would  authorize  a  finding  adverse 
to  the  property  rights  of  another.  Neither  Key  nor  Mandred  Stroud  mention 
the  Cook  certificate  in  their  testimony,  while  plaintiff  shows  that  it  was 
transferred  in  writing  by  Cook  to  Beden  Stroud,  and  by  Stroud  to  him. 
There  is  no  such  conflict  between  plaintiff  and  defendants'  witnesses,  nor  is 
plaintiff  impeached  or  discredited  in  any  way  that  would  authorize  the  court 
to  disregard  his  testimony.  But  the  real  question  is  as  to  the  weight  of  the 
evidence,  and  wh^her  original  evidence  is  of  more  value  in  determining  prop- 
erty rights  than  unsworn  statements  and  the  belief  of  witnesses.  The  written 
evidence  as  to  the  McDonald  is  conclusive  of  plaintiff's  right;  and  the  sworn 
testimony  of  L.  A.  Stroud  is  that  he  purchased  the  Neil  certificate  in  1854 
from  the  heir  of  the  original  grantee,  and  transferred  it  to  the  plaintiff,  and 
there  is  no  evidence  that  Ethen  Stroud  ever  owned  it^ — ^that  is,  at  all  sati^ 
factory, — ^and,  as  before  stated,  there  is  no  evidence  of  any  Mnd  that  G.  B. 
W.  Cook  certificate  ever  belonged  tx>  the  estate  of  Ethen  Stroud.  Our  conclo-- 
'sion  is  Jthat  the  judgment  should  lie  reversed  and  rendered  in  favor  of  piaio- 
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tiif,  TeBttpg  title  of  the  Q:  B.  W.  Cdok  oeitlflcftte  for  640  acres,  the  Jeremiah 
McDonald  for  1,280  and  the  WiUiam  Keil  for  a  league  and  lahor  in  him,  and 
all  land  acquired  by  yirtae  of  each  of  them . 

WiLUE,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed  and  here  rendered  for  appellant. 


Smitbes  o.  Louisyille  a  N.  B.  Co. 
(Supreme  Court  of  Tennessee.    December  15,  1887.) 

GOMKOH  GaBBIBBS  OF  GoODS— LiTB-StOCK  —  CONTBACT  LlMITINO  LlABILITT  — VOXD  FOB 

Ukbbasobablbbbbs. 

In  an  action  against  a  carrier  to  recover  for  inj Dries  to  stock,  the  carrier  set  ap  a 
ooDtract  whereby  the  shipper  agreed,  as  a  condition  precedent  to  his  right  to  re- 
cover for  injuries  to  said  stocic,  that  he  woald  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  the  carrier,  or  its  nearest  station  agent,  before  said  stock 
was  removed  from  its  place  of  destination,  or  firom  the  place  of  delivery  to  the 
shipper,  and  before  said  stock  was  mingled  with  other  stock.  Held,  that  the  con- 
tract was  uncertain,  ambignous,  and  an  attempt  to  protect  the  carrier  f^om  loss  oc- 
casioned by  its  own  fault,  by  imposing  unreasonable  duties  on  the  shipper,  and  the 
failure  to  give  such  notice  was  not  a  defense.^ 

Appeal  from  circuit  court,  Davidson  county;  Fbakk  T.  Rbid,  Judge. 
Tho9.  J.  Freeman  and  Matt  W,  Allen,  for  appellant.    Smith  dt  Allison  for 
appellee. 

TxnasfXYi  C.  J.  This  action  was  brought  to  recover  damages  for  injury  to 
stock  shipped  from  NashviUe  to  Vicksburg,  over  several  lines  of  way.  There 
18  proof  tending  to  show  the  injury  was  the  result  of  the  negligence  of  the  de- 
fendant's agents,  and  change  of  cars  in  violation  of  the  contract.  The  last 
clause  of  the  contract  is:  **  And,  for  the  consideration  before  mentioned,  said 
party  of  the  second  part  f  uither  agrees  that,  as  a  condition  precedent  to  his 
right  to  recover  any  damages  for  loss  or  injury  to  said  stock,  he  will  give  no- 
tice in  writing  of  his  claim  thereof  to  some  officer  of  said  party  of  the  first 
part,  or  its  nearest  station  agent,  before  said  stock  is  removed  from  the  place 
of  destination  above  mentioned,  or  from  the  place  of  delivery  of  the  same  tt> 
said  party  of  the  second  part,  and  before  said  stock  is  mingled  with  other 
stock." 

The  court  charged:  "A  failure  to  give  notice  was  fatal  to  plaintiff's  right 
of  recoyery;  that  the  notice,  though  not  reduced  to  writing,  would  be  suffi- 
cient. "  This  Is  error.  The  stipulation  is  uncertain  and  ambiguous.  There 
is  nothing  by  which  it  can  be  ascertained  who  is  an  officer,  or  what  degree  of 
agency  or  what  rehMdonship  any  individual  must  bear  to  the  corporation  to 
be  one  of  its  officers,  or  make  his  position  an  office  of  the  company.  It  does 
not  give  the  name  of  the  nearest  station,  or  use  such  language  as,  by  reason- 
able constaruction,  will  designate  a  single  agent  to  whom  the  notice  shall  be 
giyen,  or  which  is  the  nearest  station  of  several  in  a  city,  nor  at  what  termi- 
nus, ete.  These  things  were  known  to  the  corporation,  and  should  have  been 
definitely  set  out,  if  they  can  be  enforced  at  all.  It  is  unreasonable,  in  re- 
quiring the  shipper  to  retain  his  stock  at  the  place  of  destination  or  delivery, 
nnmingled  with  other  stock,  until  the  virritten  notice  shall  have  been  given. 

>In  Ormsby  v.  Bidlroad  Co.,  4  Fed.  H6p.  700,  a  clause  in  a  contract  for  the  shipment 
of  stock,  providing  that  the  shipper  should  give  notice  of  any  claim  for  dam  ages  oefore 
unloading  the  stock,  was  held  to  be  void.  But  in  Sprague  v.  Railway  Co.,  (Kan.)  8  Pac. 
Bep.  460,  a  similar  stipulation,  requiring  written  notice  to  be  given  to  some  officer  of 
the  company,  or  to  the  nearest  station  agent,  before  the  stock  was  removed  firom  the  , 
place  of  delivery,  or  was  mingled  with  other  stock,  was  sustained:  the  court  holding 
that  it  could  not  be  regarded  as  an  attempt  to  exonerate  tberallroaa  company  from  lia-  . 
bili^  far  its  negligence. 
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It  is  yoid,  because  it  undertakes  to  protect  the  carrier  from  losses  oiy^asioDed 
by  his  own  fault,  by  imposing  an  unreasonable  and  difficult  duty  on  the  ship- 
per as  a  condition  precedent  to  his  right  to  suit;  and  that,  too,  when  that  duty 
is  to  communicate  facts  as  well  or  better  understood  by  the  corporation  than 
the  shipper.  Such  notice  cannot  possibly  serve  any  good  purpose,  and  will  not 
be  tolerated  to  entrap. 

We  do  not  mean  to  hold  that  in  no  case  can  a  carrier  stipulate  for  notice  of 
loss  or  injury,  if  it  be  reasonable,  definite,  and  certain  in  its  terms,  pointing 
out  specifically  its  mode  of  execution.  The  question  does  not  arise.  Be* 
▼ersed  and  remanded. 


Blaok  Biver  Lumber  Co.  o.  Warner  et  al. 

{Supreme  (hurl  of  Missouri.    Deoember  19,  1887.) 

1.  8aLB<-WhAT  C0II8TITUTn--£TIDEir0S~-IimTBUCn01f8. 

On  salt  for  bresch  of  contract  for  the  manufacture  and  delivery  of  lumber  by 
plaintiff  to  defendants,  the  court  instructed  the  jury  upon  the  theory  that  the  con- 
tract was  directly  between  the  parties,  refusing  an  Instruction  asked  b}r  defendants, 
who  were  ooiumission  merchants,  as  to  their  being  mere  agents  of  plaintiff,  which 
hypothesis  had  some  support  in  letters  passing  between  the  parties  adding  to  prices 
stated  the  words,  "commission,  etc.,  off,"  and  ** commission  at  5  per  cent,  off." 
Heldf  that  the  refusal  was  reversible  error. 

2.  SAMB— AOOEFTANOB  OF  GOODS—ESTOPPBL  TO  DlSPTTrE  QUALITY. 

Payment  for  luml^er,  inspected  and  aoeepted  as  in  part  performance  of  a  contraot, 
cannot  be  refused,  in  an  action  on  the  contract  price,  on  the  ground  that  it  did  not 
come  up  to  the  contract.  « 

3.  Samb-^oods  to  bb  MAifurAcruBBO— Rbtobal  to  Acobft^Mbasitbb  or  Damaobb. 

The  court,  on  the  trial  of  a  suit  against  defendants  for  breach  of  contract  in  re- 
fusing to  inspect  and  accept  lumber  manufactured  for  them,  instructed  the  Jury  to 
award  the  contract  price  as  daiuaffes,  if  they  found  for  plaintiff,  less  neceasarv  ex- 
penses for  loading,  freight,  etc.,  if  delivery  bad  been  required,  while  defendants 
claimed  the  difference  between  the  contract  price  and  the  market  value  as  the  proper 
rule.  Beldt  that  the  measure  of  damages  for  artides  manufitctored  to  order,  their 
value  consisting  chiefly  in  labor  and  skill,  was  oorrectly  stated  by  the  trial  court. 

4.  Same. 

In  such  action,  as  to  lumber  not  sawed,  because  defendants  refused  to  go  on  with 
the  contract,  the  measure  of  damages  will  be  the  difference  between  the  contract 
price  and  the  cost  of  manufacture,  including  cost  of  timber,  hauling,  loading,  and 
might  to  place  of  delivery. 

Appeal  from  St.  Louis  circuit  court;  Shepard  Barolay,  Judge. 
B.  J.  White,  for  appellant.    T.  K.  Skiriker,  for  respondent. 

Black,  J.  This  suit  is  founded  upon  an  alleged  contract  between  the  plain- 
tifC,  a  corporation  engaged  in  manufacturing  lumber,  and  thedefendanta,  War- 
ner &  Pearman,  whereby  it  is  alleged  the  plaintiff  was  to  manufacture  and  de- 
liver to  the  defendants  between  four  and  five  thousand  feet  of  lumber.  Theauit 
is  in  three  counts.  The  first  seeks  to  recover  a  balance  due  on  lumber  deliv- 
ered ;  the  second  declares  for  the  contract  price  of  another  portion,  which  was 
sawed  but  not  received  by  the  defendants;  and  the  third  seeks  to  recover  by 
way  of  damages  the  profits  which  would  have  accrued  to  the  plaintiff,  but  for 
the  refusal  of  the  defendants  to  go  on  with  the  contract.  The  defendants  an- 
swer, among  other  things,  that  they  did  not  purchase  the  lumber;  that  they 
were  but  commission  merchants,  and  as  such  sold  the  lumber  for  plaintiff* 
and  as  its  agents,  for  an  agreed  compensation  to  the  E.  C.  Clark  Lumber  & 
Iron  Company,  which  company  purchased  the  same  for  the  Union  Pacific  Bail- 
road  Company.  There  was  a  verdict  for  the  plaintiff  on  each  of  the  three 
counts,  and  the  defendant  Pearman  appealed. 

The  complaints  are  that  the  court  erred  in  refnsing  to  submit  the  question 
of  agency  to  the  jury,  and  in  the  instructions  given  upon  the  measure  of  dam- 
ages. Mr.  Daniels  was  the  managing  officer  of  the  piaintifl  at  its  oflioe  in  St. 
]x>uis,  and  Mr.  Badgley  had  control  of  its  affairs  at  the  milU  which  was  in 
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Bntler  comity,  some  200  miles  from  St.  Louis ;  and  the  defendants  were  lumber 
commission  meiebaDts  in  Bt.  Louis.  Daniels  testilled  that  in  December,  1881, 
he  saw  the  defendantB»  and  wanted  to  sell  them  lumber  to  be  delivered  after 
it  was  sawed;  that  he  told  tbem  his  company  had  no  agents,  and  sold  for  cash 
only;  that  he  made  prices  with  detaidants  for  a  bill  of  lumber,  as  he  thought, 
but  Pearman  went  to  Badgley  and  made  a  different  contract.  The  defend* 
ants,  in  substance,  testified  that  Daniels  called  upon  them  to  solicit  orders ; 
that  they  told  him  of  a  contract  which  the  Olark  Company  had,  to  furnish  a 
large  amount  of  lumber  for  the  Union  Padfic  Railroad  Company,  and  that 
they  could  get  him  a  part  of  that  order;  that  Daniels  wanted  to  sell  directly 
to  them,  and  at  prices  something  less  than  the  Clark  Company  was  paying; 
thai  they  refused  to  buy,  because  they  were  doing  a  commission  business  only; 
and  that  Daniels  said  they  should  see  Badgley,  and  whatever  he  said  would  be 
all  right.  Pearman  says  he  then  got  a  list  of  lumber  from  the  Clark  Com- 
pany, went  to  the  mill,  and  Badgley  made  a  memorandum  of  such  lumber  as 
he  wanted  to  cut  at  the  pric^;  that  he  told  Badgley  who  the  lumber  was  for, 
and  that  it  would  be  inspected  by  the  agent  of  the  Union  Pacific  Railroad 
Company.  Badgley  states  that  Pearman  presented  him  a  list  of  some  800,000 
feet,  and  wanted  to  know  how  much  he  could  cut;  that  he  made  a  note  of 
what  he  would  take,  and  agresd  upon  prices;  that  Pearman  was  to  go  home 
and  send  him  a  letter,  which  would  form  the  contract;  and  that  he  traded  di- 
rectly with  Pearman.  Pearman  then  went  to  another  mill  in  Arkansas,  and 
made  arrangements  for  another  portion  of  the  lumber,  a  list  of  which  he  had 
exhibited  to  Badgley.  When  Pearman  returned  to  Bt.  Louis,  the  following 
correspondence  ensued:  ^Sr.  Louis,  January  8, 1882. 

^ Black  Rir>er  Lumber  Co.,  NedeyvilU,  Butler  County,  Mo, — Gentlemen: 
Please  saw  for  us  the  following  biU  of  white  or  burr  oak,  923  per  M.  ft.,  F. 
O.  B.  cars  here,  commissions,  etc.,  off,  to  be  Inspected  at  the  mill  in  lots  not 
less  thsm  50  M.  feet,  and  to  be  of  sound  timber,  free  from  loose  or  rotten 
knots,  to  be  suitable  for  car  construction  purposes. 

"Very  respectfully,  Wabnkr  So  Pearman." 

On  the  fifth  January.  1882,  defendants  wrote  Badgley  another  letter,  stating 
that  the  prices  of  the  lumber  in  their  former  letter  should  have  been  '*$29  for 
sills,  and  all  oak  20  feet,  and  under  (^S.''  A  detailed  bill  showing  the  sizes 
and  dimensions  of  the  lumber  was  attached  to  the  letter  of  the  8d.  On  the 
fifth  January,  Badgley  answered  the  letter  of  the  third  as  follows:  "Yours 
of  the  third  inst.  at  hand;  contents  noted.  You  are  in  error  about  prices  of  oak 
lumber.  We  quoted  for  200  M.  feet  of  shorts,  as  per  your  bill,  at  $23,  and 
for  200  M.  feet  of  long,  as  per  your  bill,  at  $29,  commission  at  5  per  cent,  off, 
F.  O.  B.  in  Bt.  Louis,  and  not  for  the  whole  amount  at  f28,  as  stated  in  yours. 
Please  correct  error,  and  we  will  accept  the  bill.  '•  It  was  upon  this  correspond- 
ence that  plaintiff  commenced  sawing  the  lumber.  It  would  seeitf  that  some- 
thing had.  been  said  with  respect  to  payments,  not  embraced  in  the  above  cor- 
respondence; and  the  plaintiff  being  in  need  of  money,  Daniels  saw  the  de- 
fendants on  the  fourteenth  March,  1882,  who  then  wrote  Badgley  a  letter,  in 
which  they  said:  "We  handle  business  on  commission,  which  is  five  per  cent, 
off  amount  of  lumt>er  billed, — $28  per  thousand  feet, — and  we  agree  to  pay 
75  per  cent,  of  the  amount  in  advance,  less  regular  freight  in  St.  Louis." 
In  December,  1881,  and  January,  1882,  the  defendants  took  a  large  number 
of  orders  from  the  Clark  Company  for  lumber,  amounting  in  all  to  some 
3,000,000  feet.  They  made  arrangements  with  mill  men  to  supply  the  lum- 
ber to  fill  these  orders.  The  arrangement  with  the  Clark  Company  was  that 
the  lumber  should  be  inspected  by  the  Union  Pacific  Railroad  Company,  and 
that  the  Clark  Company  should  have  90  days'  credit,  2  per  cent,  off  for  cash. 
The  prices  are  the  same  as  those  allowed  the  plaintiff;  and  the  evidence  is 
that  defendants  received  no  compensation  from  the  Clark  Company,  but  set- 
tled on  the  same  priees-  as  allowed  to  plaintiff. 

Digitized  by  VjOOQIC 


212  eOUTHWESTBRN  BEFORTBB.  [Mb. 

The  evidence  shows  thai  the  plftintiff;  in  March  and  April,  1882,  sawed  and 
shipped  to  the  defendants  13  car-loads.  The  first  two  were  shipped  directly 
to  the  defendants  at  St.  Louis;  the  others,  by  their  direction,  to  Omaha.  The 
lumber  thus  shipped  was  all  Inspected  at  the  mill  by  Nash,  who  represented 
the  Union  Pacilic  Bailroad  Company.  The  inspections  were  made  by  order 
of  the  Clark.Oompany.  and  reported  to  defendants.  In  May,  1882,  the  plain- 
tiff had  sawed  some  60,000  feet,  and  Nash  went  to  the  mill  to  inspect  the  same. 
It  appears  Nash  was  instructed  by  the  railroad  company  not  to  inspect  certain 
sizes  included  in  the  plaintiff's  bill.  Badgley  declined  to  allow  the  inspec- 
tion, because  the  sizes  which  Nash  proposed  to  take  would  be  but  a  part  of  the 
lumber  then  sawed.  There  is  evidenoe  tending  to  show  that  this  diificulty 
arose  from  the  fact  that  these  sizes  had  been  filled  by  other  mills.  Besides 
the  lumber  shipped  and  sawed,  but  not  accepted,  there  was  of  the  plaintiffs 
bill  some  289,000  feet  still  to  be  sawed,  and  for  whicl^  plaintiff  had  a  portion 
of  the  logs  in  the  mill-yard.  On  April  7th defendants  wrote  Badgley,  saying 
that  they  had  been  notified  by  the  railroad  company  that,  for  want  of  space  In 
their  yards,  no  more  oak  would  be  received  for  the  present,  and  to  govern 
himself  accordingly.  Badgley  stopped  sawing  for  the  time;  but  in  June  he 
and  Daniels  saw  defendants,  and  offered  to  go  on  with  the  contract.  They 
say  defendants  refused  to  have  the  lumber  then  sawed  inspected,  and  refused 
to  take  any  more  on  the  contract.  There  is  some  evidence  that  the  difficulty 
betwen  the  parties  was  settled. 

1.  The  instructions  given  by  the  court  proceed  upon  the  theory  that  the 
letters  of  January  made  a  direct  contract  between  the  parties  to  this  suit;  and 
the  first  question  is,  whether  the  court  should  have  also  instructed  upon  the 
question  as  to  whether  defendants,  in  the  matter  in  question,  were  simply 
acting  as  the  agents  of  the  pkuntiff.  This  the  court  refused  to  do*  There  is 
no  doubt  but  it  is  the  duty  of  the  court  to  instruct  upon  the  issues  made  by 
the  pleadings  and  evidence.  It  is  equally  true  tliat  it  is  the  province  of  the 
court  to  construe  written  contracts.  While  parol  evidence  will  not  be  re- 
ceived to  contradict  or  vary  a  written  agreement,  still,  if  a  part  only  of  the 
contract  be  put  in  writing,  the  matter  left  out  may  be  supplied  by  parol  evi- 
dence. So,  where  the  contract  is  obscurely  expressed,  a  knowledge  of  the 
subject-matter  of  the  contract,  and  of  the  relation  of  the  parties,  bea>mes  im- 
portant. The  contract  may  be  understood  in  the  light  of  the  circumstances 
under  which  it  was  made.  Eduxtrds  v.  Smith,  63  Mo.  119;  Bunoe  v.  Beokf 
43  Mo.  266;  Moss  v.  Green,  41  Mo.  390.  So,  if  an  ag^.nt  makes  a  contract 
in  his  own  name,  parol  evidence  is  admissible  to  show  that  it  was  the  inten- 
tion of  the  parties  that  the  agent  alone  should  be  bound  by  it.  Ferris  v.  Thaw, 
72  Mo.  446.  The  court  in  this  case  received,  and  properly,  too,  much  evidence 
designed  to  show  the  relation  existing  between  the  plaintiff  and  the  defend- 
ants. Some  foundation  is  laid  in  the  letters  themselves  for  saying  that  de- 
fendants were  but  the  agents  of  the  plaintiff.  The  letter  of  March  14,  1882, 
it  is  true,  was  written  after  the  arrangement  had  been  completed,  whatever 
it  may  have  been;  but  it  relates  to  a  subject,  namely,  payments,  not  men- 
tioned in  the  former  correspondence.  No  objection  was  made  to  the  letter 
when  received  by  the  plaintiff,  and  it  would  lead  to  the  conclusion  that  the 
payments  before  spoken  of  were  those  to  be  mode  by  the  Clark  Company,  and 
hence  strengthen  the  assertion  that  defendants  were  but  commission  men. 
Again,  the  letter  of  January  3d  speaks  of  prices  which  are  stated,  "commis- 
sions, etc.,  off;"  and  the  answer  of  the  plaintiff  corrects  the  statement  as  to 
piices,  and  then  says,  ''commissions  at  five  per  cent  off. "  These  expressions, 
even  taking  the  letters  by  theipselves,  tend  to  show  that  defendants  were  act- 
ing in  a  representative  capacity.  When  considered  in  the  light  of  the  fact 
that  the  prices  paid  by  the  Clark  Company  were  the  same  as  mentioned  in 
these  letters,  together  with  the  fact  that  dafendants  were  by  occupation  com- 
mission men,  it  might  well  be  concluded  that  they  were,  as  they  say,  but 
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brokers  in  the  entire  transa^tioo.  There  is  other  evidence  to  the  same  effect, 
and  we  thinlc  the  question  of  agency  should  have  been  submitted  to  the  jurj. 
When  we  turn  to  the  transaction,  as  between  the  defendants  and  tlie  Ciark 
Company,  there  is  evidence  tending  to  show  that  they,  in  this  case,  made  a 
contract  directly  with  that  company  to  furnish  some  800,000  feet  of  lumber; 
and  then  made  their  personal  contracts  with  the  plaintiif  and  another  mill  to 
supply  them  with  lumber  to  fill  their  contract  with  the  Clark  Company.  If 
this  was  the  true  nature  and  character  of  the  transactions,  then  defendants 
should  be  held  as  parties  to  the  contract.  These  transactions  appear  to  have 
been  conductnl  wilh  a  degree  of  looseness  on  all  hands,  and  after  a  patient 
examination  of  the  record  we  conclude  the  question  of  i^fency  is  one  of  fact, 
and  should  be  left  to  the  jury  to  determine.  •  Because  this  was  hot  done,  the 
Judgment  will  be  reversed. 

iU  the  cause  must  be  retried,  we  pass  to  a  consideration  of  the  other  ques- 
tions, assuming  that  the  letters  of  «fanuary  3d  and  5th  were  designed  to  be 
and  do  constitute  a  contract  between  the  plaintiff  and  the  defendants. 

2.  So  far  as  the  first  cause  of  the  petition  is  concerned,  there  is  no  difficulty 
on  the  facts  stated  in  the  instruction  given.  Some  of  the  lumber  inspected  at 
the  mill  and  shipped  to  the  defendants,  it  now  appears,  did  hot  come  up  to  the 
contract.  It  was  all  of  the  same  general  quality,  and  it  seems  Nash  reported 
his  inspection  by  pieces  to  the  defendants.  If  the  defendants  accepted  and  re- 
ceived the  lumber  as  in  part  compliance  with  the  contract,  they  are  liable  for 
the  contract  price.  Cratoford  v.  Elliott,  78  Mo.  497;  Stevens  v.  McKay,  40 
Mo.  224.  It  would  seem  that  the  inspection  and  accepUnce  of  the  lumber  by 
Nash  should  settle  all  such  questions,  no  fraud  being  alleged  or  shown.  But 
the  instructions  do  not  present  the  question  in  that  light. 

8.  As  to  the  measure  of  damages  on  the  second  count.  For  the  lumber 
sawed,  but  which  the  defendants  refused  to  have  inspected  at  the  mill,  and 
reused  to  accept,  there  is  a  want  of  unitormity  in  the  rulings  of  different 
courts.  As  a  general  rule,  in  actions  by  the  vendor  against  the  vendee,  for 
the  non-acceptance  of  property  sold  or  contracted  for,  the  measure  of  damages 
is  the  difference  between  the  price  agreed  upon,  and  the  market  value  of  the 
property  at  the  time  and  place  of  the  deliveiy.  The  vendor  may  resell  at  the 
time  aiid  place,  or  within  a  reasonable  time,  and  the  price  at  the  resale  will 
be  taken  as  determining  the  market  value.  Rickey  v.  Tenbroeck,  63  Mo.  564; 
Nofihrup  v.  Cook,  39  Mo.  208.  Some  cases  hold  that  there  can  be  no  recov- 
ery  of  the  contract  price  of  articles  to  be  manufactured  or  produced  until  the 
vendee  has  accepted  the  property*  and  this  on  the  ground,  it  is  said,  that  the 
title  will  not  vtot  in  the  vendee  against  his  will,  and  that  the  title  must 
vest  in  him  before  he  can  be  made  liable  for  the  contract  price.  Of  this 
class  is  the  case  of  Rider  v.  Kelley,  82  Yt.  271.  On  the  other  hand,  many 
authorities  and  text-books  assert  quite  broadly  the  proposition  that  the  vendor, 
having  tendered  the  goods  and  done  bX\  that  the  contract  required  him  to  do, 
may  treat  them  as  the  property  of  the  vendee,  hold  them  for  him  and  subject 
to  his  order,  and  recover  the  contract  price.  3  Pars.  Cont.  (5th  Ed.)  209; 
Field,  Dam.  8  299;  Sedg.  Dam.  (6th  Ed.)  337.  This  rule  in  its  broad  sense 
has  not  met  the  approval  of  some  courts,  nor  are  we  prepared  to  say  it  should 
be  applied  in  cases  of  sales  of  ordinary  goods,  wares,  and  merchandise.  This 
case  does  not  call  for  the  expression  of  an  opinion  upon  that  question. 
Where,  however,  the  subject-matter  of  the  contract  is  a  specific  article  to 
be  manufactured  by  the  vendor  for  the  vendee,  and  the  vendor  has  com- 
pleted his  contract  and  performed  all  that  the  contract  requires  him  to  do,  it 
is  but  just  and  fair  that  his  damages,  in  case  of  a  refusal  of  the  vendee  to  ac- 
cept the  article,  should  be  the  contract  price.  The  vendor  will,  of  coarse,  in 
such  case  hold  the  property  for  the  vendee.  And  so  it  has  b^n  held  in  a 
number  of  cases.  As  some  of  them,  we  cite  Shawhan  v.  Van  Neiit,  25  Ohio 
St.  4^i.,3allentine  v.  Robinson,  46  Pa.  St  177;  Stnith  v.  Wheeler,  7  Or.  49. 
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In  the  Ant  of  .these  cases  the  article  manufactured  was  a  carriage;  in  the  oth- 
ers, macbiuery.  In  the  class  of  cases  supposed  there  is  often  no  market  value 
for  the  manufactured  article.  The  rule  will  be  leas  disastrous  to  the  purchaser 
than  a  sale  in  an  open  market.  Here  the  lumber  to  be  manufactured  was  of 
specified  sizes*  and  designed  for  a  particular  use.  It  was  necessary  to  cut  the 
logs  for  the  particular  bill,  and  they  were  to  be  of  specified  timber  only.  It  is 
shown  that  the  standing  timber  was  of  no  greater  value  than  25  cents  per  thou- 
sand feet,  so  that  the  value  of  the  manufactured  lumber  consisted  almost  wholly 
of  work  and  skill.  To  say  that  one  may  go  to  a  distant  mill,  order  a  special  bill 
of  lumber,  make  breach  of  the  contract,  and  then  say  to  the  mill  man,  ''You 
must  measure  your  damages  by  the  market  price  of  such  lumber  200  miles 
from  the  mill,"  is  manifestly  unjust,  and  the  law  does  not  require  us  to  so 
hold.  And  this  we  say,  though  the  lumber  was  to  be  delivered  in  St.  Louis, 
and  though  the  defendants  offered  to  show  that  there  was  a  market  value  to 
such  lumber  in  that  place.  It  is  to  be  remembered  that  the  lumber  was  to  be 
inspected  at  the  mill,  and  that  implies  an  acceptance  then,  so  far  as  quality  is 
concerned.  The  rule  of  damages  before  stated,  as  applicable  to  articles  to  be 
thereafter  manufactured,  namely,  the  contract  price,  less  cost  of  production, 
should  be  applied  in  this  case.  It  is  true,  the  lumber  was  not  tendered  in  St. 
Louis;  but  it  was  to  be  inspected  at  the  mill  before  shipped.  The  plaintiff 
was  not  called  upon  to  incur  the  cost  of  transportation  until  inspected, — ^until 
the  question  as  to  quality  was  settled.  If  the  defendants  refused  to  have  the 
lumber  inspected,  and  refused  to  accept,  receive,  and  pay  tot  the  same,  then 
plaintiff  was  not  in  default.  An  absolute  refusal  to  have  the  lumber  inspected, 
and  to  receive  the  same,  dispensed  with  the  tender  at  St.  Louis.  A  tender 
under  such  circumstances  would  have  been  a  costly,  as  well  as  an  idle,  cere- 
mony, which  the  law  does  not  require.  Johiuan  v.  PotaeUt  9  Ind.  566;  Diech^ 
mann  v.  Diechmann,  49  Mo.  107;  WesUake  v.  St.  Louis,  77  Mo.  49;  Canada 
V.  Wick,  100  X.  Y.  127,  2  N.  E.  Rep.  381.  Of  course,  cost  of  loading  on  the 
cars  and  transportation  to  St.  Louis  should  be  included  as  a  part  of  the  cost 
of  production,  to  be  deducted  from  contract  price. 

4.  It  quite  nearly  follows  as  a  corollary  from  what  has  been  said  that  as  to 
the  lumber  not  sawed  because  of  the  defendant's  refusal  to  go  on  with  the 
contract  the  measure  of  damages  will  be  the  differenee  between  the  con- 
tract price  and  the  cost  of  manufacturing  the  lumber,  including  the  cost  of 
the  timber  and  hauling  the  logs,  loading  the  lumber  on  the  cars,  and  freight 
thereon  to  St.  Louis.  In  the  quite  recent  case  of  Hinckley  v.  8te$l  Co.f  121 U.  S. 
264,  7  Sup.  Ct.  Rep.  875,  the  plaintiff  in  the  circuit  court,  the  steel  company, 
made  a  contract  with  the  defendant,  whereby  the  plaintiff  was  to  manufact- 
ure 6,000  tons  of  steel  rails  at  a  specified  price.  The  defendant  delayed  in 
giving  instructions  for  drilling,  though  requested  so  to  do,  and  finally  notified 
the  plaintiff  that  he  would  not  perform  the  contract.  The  plaintiff,  because 
of  the  delays  produced  by  the  defendant,  postponed  the  rolling  of  the  rails, 
and  never  rolled  any  to  be  delivered  on  the  contract,  but  sued  the  defendant 
for  breach  thereof.  The  court  held  that  the  defendant  was  liable  for  the 
breach  of  the  contract;  that  plaintiff  was  not  bound  to  roll  and  tender  the 
rails  to  the  defendant  in  order  to  maintain  an  action  for  breach  of  the  con- 
tract; and  that  the  measure  of  the  damages  was  the  difference  between  the 
cost  of  making  and  delivering  the  rails  and  the  contract  price.  Among  other 
things,  it  is  said:  "By  reason  of  the  facts  found  as  to  the  conduct  and  action 
of  defendant,  the  plaintiff  was  excused  from  actually  manufacturing  the  rails, 
and  the  rule  of  damages  applicable  to  a  case  of  the  refOsal  of  a  purchaser  to 
take  an  existing  article  is  not  applicable  to  a  case  like  the  present*  The  prop- 
osition that,  after  the  defendant  had,  for  his  own  purposes,  induced  the  plain- 
tiff to  delay  the  execution  of  the  contract  until  after  the  thirty-first  of  August, 
1882,  and  had  thereafter  refused  to  take  any  rails  under  the  contract,  the 
plaintiff  should  still  have  gone  on  and  made  the  6,000  tons  of  zails,  and  then 
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mM  them  in  the  market  for  the  defendant's  aooount,  in  order  to  determine 
the  amount  of  recoveiy  against  the  defendant,  can  find  no  countenance  in  a 
court  of  justice. "  Reference  is  then  made  to  the  case  of  Railrwid  Co.  v.  Hew* 
ard,  13  How.  807,  which  was  a  suit  bj  a  contractor  for  building  a  railroad, 
and  in  which  it  is  said:  "And  in  case  of  a  contract  like  this,  that  loss  is, 
among  other  things,  the  difference  between  the  cost  of  the  doing  the  work 
and  the  price  to  be  paid  for  it.  This  difference  is  the  inducement  and  real 
consideration  which  causes  the  contractor  to  enter  into  the  contract."  The 
contention  in  the  present  case  is  that  the  measure  of  damages  can  never  be 
the  difFerence  between  the  cost  of  production  and  the  contract  price,  where 
the  article  manufactured  has  a  market  value.  It  is  believed,  we  may  say, 
without  proof,  that  steel  rails  have  quite  as  much  a  market  value  as  oak  lum- 
ber manufaotured  so  as  to  be  suitable  for  car  construction  purposes,  and  that 
is  this  case.  A  tiling  may  have  a  market  value,  and  yet  not  so  general  and 
certain  a  value  as  to  be  a  true  guide  in  all  cases.  The  object  of  the  law  is  to 
place  the  party  in  the  same  condition  that  he  would  have  been  in  if  the  contract 
had  been  performed,  and  in  cases  like  the  present  the  rule  before  indicated  is 
quite  as  certain  in  its  application  as  any  that  can  be  devised.  Without  fiK»it- 
ing  and  quoting  from  other  cases,  which  we  think  support  the  conclusion  here 
reached,  we  cite  some  of  them:  Hale  v.  Troutf  35  CaL  229;  Railroad  Co,  v. 
Shirley,  45  Tex.  855;  Bckenrode  v.  Chemioal  Co.,  55  Md.  51;  Mtzeterton  v. 
MayoTt  eto,f  cf  Brooklyn,  42  Amer.  Dec.  88,  and  notes. 

For  the  reasons  before  stated  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

(Ail  concur.) 

BABBBTT  e.  CHOTTTBAtr. 

{Skqfreme  Cbiirt  o/  Miuouri,    J>eoeiuber  19, 1887.) 

MALiotoin  PaosKoimoH— EviD«iio»--SuFricnDroY. 

In  an  sctioD  for  malicioTw  prosecution,  the  only  evidence  to  show  a  proseontlon 
was  that  the  defendant  waa  on  the  grand  Jury  which  indicted  the  plaintiff  and  P.; 
that  the  defendant  employed  oounsel  to  prosecute  P.,  and  that  such  employment 
was  with  reference  to  P.  alotie.  jBe/cE,  that  the  court  erred  In  overruling  the  defend- 
ant's demurrer  to  the  evidence. 

Appeal  from  circuit  court,  St.  Charles  county;  W.  W.  En  wards.  Judge. 
Transferred  from  St.  Louis  court  of  appeals. 

j6f.  Hermann  and  9.  A.  MadiU,  for  appellant.  Frank  G*  Bowman,  for  re- 
spondent. 

HoBTON,  C.  J.  This  is  a  suit  for  malicious  prosecution.  The  petition  con- 
tains two  counts,  in  the  first  of  which  defendant  is  charged  with  the  malicious 
-prosecution  of  an  indictment  found  by  the  grand  jury  within  and  for  the  city 
of  St.  Louis  charging  plaintifP,  Charles  H.  Peck,  and  Bernard  H.  Engelke  with 
a  fraudulent  conspiracy  to  defraud  Alice  Livingston  and  others  interested  in 
a  certain  corporation  known  as  the  "Windsor  Hotel  Company."  The  second 
count  charges  defendant  with  malicious  prosecution  in  procuring  the  arrest  of 
plaintiff  on  a  false  affidavit  and  complaint,  prepared  at  the  instance  of  deft'nd- 
ant,  and  sworn  to  by  Joseph  H.  Livingston,  charging  plaintiff  with  a  fraud* 
ulent  conspiracy  to  defraud  one  Alice  Livingston  and  others  interested  In  the 
Windsor  Hotel  Company.  On  the  trial,  plaintiff  had  judgment  for  $3,000  on 
the  first  count,  and  $5,000  on  the  second  count.  Defendant  filed  his  motion 
for  new  trial,  which  being  sustained  as  to  the  first  count,  plaintiff  dismissed 
as  to  that  count,  and,  t^e  motion  being  overruled  as  to  the  judgment  on  the 
second  count,  defendant  appealed  to  this  court.  At  the  close  of  plaintiff*s  evi- 
dence, as  well  as  at  the  close  of  that  offered  by  defendant,  the  defendant  asked 
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instructions  in  the  nature  of  ^  demurrer  tp  the  evidenoei  which  the  court  re- 
fused to  give*  and  this  action  of  the  court  .is  assigned  as  the  chief  ground  of 
error. 

The  dismissal  of  the  suit  as  to  the  first  count  withdraws  from  our  consid- 
eration the  question  &9  to  whether  there  was  evidence  showing  that  defend* 
int  maliciously  prosecuted  plaintiff  on  the.indictpient,  inasmuch  a^  said  count 
was  based  on  that  charge.  That  count  being  eliminated,  we  are  confined,  in 
our  consideration  of  the  objection  made  to  the  action. of  the  court  in  refusing 
to  sustain  the  demurrer  to  the  evidence,  to  the  question  as  to  whether  there 
is  anj  evidence  tending  to  show  that  defendant  inaugurated  or  prosecuted 
with  malice»  and  without  probable  cause»  the  complaint  or  information  based 
on  the  affidavit  of  J.  H.  Livingston,  and  instituted  the  same  d^y  that  proceed- 
ings on  the  indictment  terminated.  To  give  plaintiff  any  standing  in  court, 
it  was  essential  for  him  to  offer  evidence  tending  to  show. the  fact  that  de- 
fendant set  on  foot  and  conducted  the  proceedings  had  on  the  information, 
.  after  a  nolle  prosequi  had  been  entered  on  the  indictment,  and  the  prosecution 
thereunder  ended.  It  is  contended  by  defendant  that  tliere  is  no.  evidence 
tending  to  establish  that  fact,  but  that,  on  the  contrary,  it  is  disproved,  both 
by  the  evidence  introduced  by  plaintiff,  as  well  as  that  offered  by  defendant. 

The  only  witness  introduced  by  plaintiff  to  estabiisli  this  essential  fact  was 
.  the  defendant.  It  appears  that  his  deposition  had  been  taken  on  \)ehalt  of 
plaintiff,  and  was  read  by  him  on  the  trial  of  the  case  as  containing  admis- 
sions of  defendan);.  Thereafter  plaintiff  put  defendant  on  the  stand  as  a  wit- 
ness, who  stated,  among  other  things,  that  he  was  a  member  of  the  grand 
jury  that  found  and  returned  the  indictment  charging  that  Feck,  Engelke, 
I  ;id  Barrett,  the  plaintiff,  had  entered  into  a  fraudulent  conspiracy  to  defraud 
Alice  Livingston  and  others  interested  in  the  Windsor  Hotel  Company;  that, 
after  the  indictment  was.  returned,  Feck  charged  that  defendant  was  at  the 
bottom  of  it,  and  threatened  that  he  would  make  him  smart  for  it;  that  he 
was  advised  by  his  attorney,  Judge  Madill,  to  engage  some  attorney  to  see 
that  the  indictment  against  Feck  was  fairly  presented ;  that  he  saw  Mr.  Glover, 
an  attorney,  and  requested  him  to  examine  as  to  whether  the  indictment  was 
properly  drawn,  and  properly  put  before  the  court:  that  Glover  said  he  would 
examine  it,  and  report;  that  thereafter  he  reported  that  he  had  examined  the 
record,  and  that  the  indictment  would  hold,  and  asked  defendant  if  he  wished 
him  to  look  to  it,  to  which  defendant  replied  ''Yes,"  and  that  was  all  that  oc- 
curred .at  that  time;  that  a  short  time  after  this  he  paid  Glover  $500  for  his 
fee.  In  the  deposition  which  was  read,  the  defendant  was  asked:  **Did  you 
.  employ  Mr.  John  M.  GloTcr  as  attorney  to  prosecute  the  indictment  against 
Feck,  Gngelke,  and  Barrett  that  was  returned?"  to  which  he  answer^:  *'I 
did  not."  In  his  examination  as  a  witness  before  the  court,  he  was  asked  why 
he  answered  the  above  question  in  that  way  before  he  knew  Glover  admitted 
his  employment.  His  answer  was:  "It  is  because  you  couple  the  three  names 
together.  My  employment  of  Mr.  Glover  was  as  against  Feck, — nothing  what- 
ever in  regard  to  the  other  two." 

The  examination  of  this  witness,  which  covers  about  60  pages  of  the  record, 
discloses  a  peisistent  statement  that  he  only  employed  Glover  to  see  that  the 
indictment  was  properly  presented  as  against  Feck,  that  he  was  not  acquainted 
with  either  Barrett  or  Engelke,  and  that  he  had  nothing  whatever  to  do  with 
getting  up  or  prosecuting  the  information  after  the  proceedings  on  the  indict-, 
ment  had  been  brought  to  a  close.  During  the  exanMnation  of  the  witness, 
the  following  questions  were  put  to  him:  ** Question.  Did  the  name  of  Mr. 
Barrett  or  Mr.  Engelke  occur  at  any  time  at  any  interview  between  yourself 
and  Mr.  Glover?  Anstoer,  Never.  Q.  Did  you  ever  iernploy  Mr.  Glover  to 
prosecute  either  Mr.  Barrett  or  Mr.  Engelke  under  that  indictment?  A, 
Never.  Q.  When  the  indictment  was  .disposed  of,  so  far  as  Mr.  Feck  was 
concerned,  did  you  emplpy  him  to  fpUpw  up  the  maitter  in  the^e  informations? 
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If  9CH  8t»te  what  jrw^  cmid,  iL  I  di4  b<4^.  .  Q.  JDid  ypu  ever  employ  Mr. 
Glover  or  any  other  lawyer  to  proceed  with  these  informations?.  A*  I  never 
did.  Q>  Did  you  say  anything  ,to  Mr.  Glover  directing  him  or  instructing 
him  to  follow  up  these  informations,  or  either,  information?  (Counsel  for 
plaintifF  objects.  Objection  overruled.)  A.  I  did  not.  Q,  What  part,  if  any, 
did  you  take  in  the  prosecutions  under  these  informations  ?  A.  Not '  i  ng  what- 
soever. Q,  Bid  you  authorize  him  to  do  anything  about  these  informations? 
A,  I  did  not.  Q,  Did  you  authorize  anyone  else?  A.  No  one  else.  Q,  Did 
you  contribute  any  money  to  these  prosecutions?    A^  I  did  not." 

The  only  other  witness  on  this  branch  of  the  case  was  Glover,  who  was  put 
on  the  stand  by  defendant,  and,  as  to  the  question  under  consideration,  he 
testified  as  follows:  Glover  was  asked  whether  he  was  employed  by  Chou- 
teau to  prosecute  either  Barrett  or  Engelke,  under  the  indictinent.  He  an- 
swers: "There  was  nothing  said  by  Mr,.  Chouteau  about  anybody  but  Peck. 
I  don't  know  whether  he  knew  anybody  else  in  it  but  Peck,  from  anything  he 
said."  He  is  asked  '*  what  Mr.  Chouteau  had  to  do  with  the  prosecutions  un- 
der the  information. "  He  answers  that,  a  day  or  two  before  the  trial  of  Peck 
under  the  indictment,  he  had  an  interview  with  Mr.  Chouteau,  and  he  says: 
"J  remember,  in  the  course  of  the  conversation,  that  something  was  said  by 
himself  about  the  course  the  defendant  seemed  to  desire  to  take,  and  that  the 
case  would  be  tried  unless  it  was  quashed,  or  something  done  to  the  indict- 
ment. And  Mr.  Chouteau  took  occasion  to  caution  me,  or  to  inform  me,  that 
if  that  paper  were  cast  out  of  court  in  any  way,  that  that  was  as  far  as  his  in* 
terest  extended  in  the  matter."  He  is  again  asked  about  this  interview  with 
Mr.  Chouteau,  as  follows:  "Now,  you  kpoke  of  an  interview  that  took  place 
between  you  and  Mr.  Chouteau  before  the  time;  that  is,  prior  to  the  time  of 
this  Peck  matter,  under  the  indictment.  What  steps  did  you  take  with  Mr. 
Chouteau,  in  any  subsequent  proceedings,  against  this  party?  AnBioer,  I  did 
not  take  any,  pr  have  authority  to  take  any.  I  took  some  for  Livingston.  I 
rearrested  the  parties  immediately  they  had  got  put,  on  this — ^I  don't  know 
what  you  call,  it,  but « trick '  I  should  call  it.  Q.  These  are  the  informa- 
tions talked  about  here?  A,  Yes,  sir.  Q*  Mr.  Chouteau  had  no  oonneo- 
tion  with  this.  A,  Not  to  my  knowledge;  certainly  not  through  me.  Q, 
Did  he  contribute  omj  money,  so  far  as  you  know,  towards  any  of  these  in- 
formations? A.  No,  sir.  Q.  You  know  of  none?  A.  I  have  stated  that 
four  or  five  times,  Mr.  Hermann.  Q»  You  were  asked  w,hat  connection  Mr. 
Chouteau  had  as  to  the  prosecutipns  of  the  information  against  Barrett,  Peck, 
and  Engelke.  Did  Mr.  Chouteau  have  any  connection  with  either  of  these 
casea?  A.  None  whatever,  so  far  as  t  know.  Q.  His  employment  of  you 
was  limited  to  the  indictment?  A.  Expressly.  Q.  Now,  in  the  interview 
with  you  preceding  your  employment,  or  the  interview  in  which  the  employ- 
ment occurred,  did  Mr.  Chouteau  express  any  purpose  in  that  case,  so  far  as 
defendant  Barrett  or  Engelke  was  concerned?  A.  Mr.  Chouteau  never  said 
anything  from  which  I  could  infer  that  he  knew  who  the  parties  were,  as  far 
as  that  was  concerned,  and  never  mentioned  anybody  but  Peck;  and  I  got  the 
idea  simply  that  he  wanted  to  protect  himself.  Q.  Did  you,  in  that  employ- 
ment by  Mr.  Chouteau,  take  any  steps  whatsoever  in  regard  to  Barrett  and  En- 
gelke, under  the  indictuient?  4-  1  think  that  is  a  matter  of  legal  inference. 
The  three  parties  were  indicted  together,  and,  if  I  am  correct  in  my  impres- 
sion, as  I  am  positive  that  I  am,  when  I  took  hold  of  the  case,  after  the  sever- 
ance in  that  case,  I  ciun^t  remember  of  any  step  that  I  took  at  all  towards  the 
prosecution  of  these  other  parties." 

We  thus  have  the  positive  denial  of  plaintiff's  own  witness  that  defendant 
bad  anything  to  do  with  either  setting  on  foot  or  prosecuting  the  informa- 
tions on  which  the  record  is  based;  which  denial  is  not  only  fully  sustained  by 
the  only  other  witness  who  testified  concerning  tliem,  but  who,  in  addition  to 
testifying  that.ln  getting^hem  up  aQd  proseeuting  them .  he  neither  repre- 
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sented,  nor  had  any  authoritSK  to  nproBent  them*  testified  that  he  represented 
Livingston,  at  whose  instanoe  they  were  set. on  foot. 

For  the  error  eommitted  in  refusing  to  sustain  defendant's  demurrer  to  the 
evidence,  the  Judgment  is  reversed. 

(Ail  ocmcur.) 

GlTRLET  C.  MifiSOUBI  PaO.  Rt.  CO. 
{Supreme  Cburt  of  Mistottri,    Deoeinber  19,  1887.) 

1.  Raii^boad  Com PAirm-^LiABiLiTT  fob  NBOLxaBNOB-^AooiDcifiB  AT  Obowivm— Plkai>- 

IMQ  AND  PbOOF. 

In  an  action  against  a  railway  company  for  personal  injoriei,  the  petition  at-ated 
that  the  defendant  was  accustomed  to  leave  cars  standing  on  a  side  track  crossed 
by  a  sidewallc  leadine  from  the  depot  to  the  town ;  that  the  cars  were  separated 
enough  to  allow  people  to  pass  through ;  that  while  plaintiff  was  crossing  the  track 
on  the  sidewalk  oetweeo  the  cars,  through  the  negligence  of  defendant  servants 
a  loose  car  was  driven  against  the  cars  standing  on  the  north  of  the  sidewalk,  forc- 
ing them  against  those  on  the  south,  whereby  plaintiff  was  injured.  The  testimony 
of  plaintiff  showed  that,  before  crossing  thetrack«  he  had  looked  up  and  down, 
ana  could  see  no  engine  or  no  cars  movinjc,  and  even  no  employes  of  the  defendant 
about  the  side  track.  Other  testimony  showed  that  no  ennne  had  been  near  the 
side  track  for  many  hours.  Seld  that,  under  this  variance  oet ween  the  allegstions 
in  the  petition  and  the  proof^  a  demurrer  to  tiie  evidence  should  have  been  sus- 
tained. 

2.  Same. 

And  in  such  case,  an  instruction  which  permits  a  recovery  if  the  Jury  should  find 
that  the  plaintiff  was,  by  reason  of  the  negligence  of  defendant's  servants,  caught 
between  the  cars  and  injured,  without  restricting  the  negligence  to  that  alleged  in 
the  petition,  was  bad.  and  was  erroneously  given. 

Appeal  from  circuit  oourt,  Cass  county;  Noah  M.  Givan,  Judge. 

This  was  an  action  for  dami^^es  for  personal  injuries,  brought  by  Horace 
M.  Gurley  against  the  Missouri  Pacific  Railway  Company.  Judgment  was 
for  plaintifi,  and  defendant  appealed. 

A.  Comingo  and  Whitsett  i&  Jarrott,  for  plaintiff.  T,  /.  Portia  and  Adams 
eft  BowleSt  for  defendant. 

Black,  J.  Plaintiff  recovered  a  Judgment  against  the  defendant  for  SIO,- 
000  damages  for  personal  injuries.  The  grounds  of  the  d^endant^s  com  plaint 
are— ^ir9t,  the  refusal  of  the  court  to  sustain  a  demurrer  to  the  plaintiff's 
evidence;  aeoond,  the  giving  of  plaintiff's  first  instruction;  third,  excessive 
damages.  Twelve  or  fifteen  years  ago  defendant  constructed  a  plank  walk 
from  its  dqwt  at  Pleasant  Hill  to  the  Planters'  House  at  that  place.  The 
walk  was  then  intended  to  accommodate  passengers  in  going  to  and  from  the 
d^ning-rookn  at  that  hotel.  It  has  at  all  times  since  been  used  by  the  puulic 
in  going  to  and  from  the  depot.  Between  the  Planters'  House  and  the  de- 
pot, the  walk  crosses  a  side  or  house  track,  which  is  habitually  used  by  the 
defendant  for  standing  or  storing  cars.  On  the  twenty-second  January,  1885, 
a  number  of  cars  were  standing  on  this  track,  six  or  seven  to  the  north •  and 
others  to  the  south,  of  the  crossing.  They  were  detached  at  the  walk  so  as 
to  leave  an  open  space  of  three  or  four  feet  for  persons  to  pass  through.  The 
petition  sets  out  the  foregoing  facts,  and  then  states  that,  while  attempting 
to  use  the  crossing,  and  by  reason  of  the  negligence  of  the  defendant's  serv- 
ants, plaintiff  was,  "^ suddenly  and  in  the  manner  hereinafter  stated,"  caught 
between  said  cars;  ''that  at  the  time  he  approached  said  crossing  as  aforesaid 
he  attempted  to  pass  through  the  opening  between  the  cars  stationed  on 
either  hand  thereof  as  aforesaid;  that  just  as  he  entered  said  opening,  defend- 
ant, by  its  agents,  servants,  and  employes,  unskiUfully,  negligently,  and  care- 
lessly, and  with  great  violence,  drove  and  forced  on  or  against  the  said  sta- 
tionary cars,  on  the  north-easterly  end  of  said  side  track,  certain  loose  cars, 
or  fi  loose  car,  whereby  snid  sMIonary  oars  wtfl?e  driven  on  and  against  plain- 
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tiff,  and  he  was  cvambfiA  and  maDgled  between  them  and  the  ot^er  of  said 
stationary  can*  and  received  the  irreparable  injuries  aforesaid." 

The  OTidenee  shows  that  these  cars  were  in  the  position  before  described 
daring  the  day,  and  that  yarions  persons  had  passed  between  them  on  the 
walk.  About  7  or  8  o'idook  in  the  evening  pltiintifl  started  from  the  Plant- 
ers' House  to  the  depot,  intending  to  post  a  letter  on  the  mail  train.  He  says 
when  he  got  to  the  erossing  he  stopped  and  looked  both  ways,  but  could 
see  no  engine  or  moving  tr^n.  The  instant  he  stepped  between  the  cars 
those  to  the  north  suddenly  moved  to  the  south  and  caught  him  as  the  cars 
came  together.  He  received  injuries  to  his  leg  which  are  serious  and  perma- 
nent. He  states  that  when  he  approached  the  cars  they  appeared  to  be  stiU; 
that  it  was  light,  and  ttiat  he  saw  no  engine  or.moving  train;  and  that  the 
racket,  when  hurt,  seemed  to  come  from  the  car  that  hit  him.  The  grade  of 
the  side  track  at  and  to  the  north  of  the  erossing  slopes  southward.  Theevi* 
dence  of  the  plaintiff's  son,  and  that  of  some  employes  of  the  defendant,  who 
were  called  by  the  plaintiff,  tends  to  show  that  there  was  no  engine  at  or 
about  the  side  trade  at  that  time,  or  even  that  afternoon.  The  defendant 
asked  no  instructions,  and  offered  no  evidence,  save  that  of  one  or  two  phy* 
sicians  as  to  the  character  of  the  injuries.  The  plaintiff's  first  instruction 
states  hypotheticaly  the  foregoing  facts  in  detail,  which  the  evidence  shows 
and  tends  to  show,  and  concludes  as  follows:  "That,  at  the  time  plaintiff  so 
attempted  to  pass  between  said  cazs  on  said  orossing,  he  was,  by  reason  of  the 
carelesness  and  negligence  of  the  defendant's  agents,  servants,  and  employee^ 
without  any  negligence  or  carelesness  on. his  part  contributing  to  the  injury 
he  received,  caught  between  the  cars  so  'standing  on  said  side  track  and  so 
separated  at  said  crossing,  and  that  he  thereby,  and  by  reason  thereof,  re- 
ceived the  injuries  complained  of  in  his  petition,  then  the  Jury  will  find  for 
the  plaintiff.'' 

From  the  foregoing  statement  of  this  ease  it  will  be  seen  that  the  negligence 
charged  in  the  petition  is  that  defendant's  servants  and  agents  negtlgently 
drove  and  forced  one  or  more  loose  cars  against  the  stationary  cars,  whereby 
the  stationary  cars  were  driven  on  and  against  the  plaintiff.  There  is  not  a 
particle  of  proof  of  this  alleged  act  of  negligence.  It  is  shown  affirmatively 
by  the  plaintiff's  evidenoe  tliat  there  was  no  engine  or  moving  train  on  the 
track  at  the  time  of  the  accident.  It  does  not  ai^>ear  that  any  agent  or  serv- 
ant was  near  or  about  the  cars  when  they  commenoed  to  move  eastwaixl. 
When  plaintiff  approached  the  crossing,  all  of  the  cars  on  the  track  were  stand- 
ing just  as  they  had  been  for  a  half,  if  not  a  whole,  day.  No  agent  or  servant 
touched  or  set  them  in  motion.  There  was  therefore  a  total  failure  to  make 
any  proof  of  the  negligence  charged  in  the  petition,  and  it  is  not  necessary  to 
cite  authorities  to  show  that,  as  to  this  alleged  cause  of  action,  the  demurrer 
to  the  evidence  should  have  been  sustained. 

Bat  it  is  said  it  was  negligence  for  the  defendant  to  leave  the  cars  standing 
on  the  track,  without  securing  them  so  as  to  prevent  them  from  coming  in 
contact.  The  decisive  answer  to  that  is  that  negligence  in  this  respect  is  not 
charged  in  the  petition.  It  is  not  stated  that  the  cars  were  left  standing  with* 
out  the  brakes  being  down,  so  that  they  were  liable  to  move  on  the  down 
grade  by  force  of  gravity.  The  defendant  had  a  right  to  store  or  stand  its 
cars  on  the  side  track,  and  no  negligence  is  alleged  as  to  the  mode  or  manner 
in  which  they  were  left  or  placed  on  the  track.  The  plaintiff  cannot  declare 
npon  one  cause  of  action,  upon  one  negligent  act,  and  recover  upon  another 
and  an  entirely  different  act  of  negligence.  To  permit  this  to  be  done  is  to 
disregard  all  rules  of  pleading.  Bank  v.  Armstrong^  62  Mo.  59;  B^flngUm- 
V.  Railroad  Co.,  64  Mo..  246;  Price  v.  Raiiway  Co.,  72  Mo.  414;  Ely  v. 
Railway  Co,,  11  Mo.  84.  Prom  the  general  and  Indefinite  instructions  which 
were  given  it  would  seem  that  the  case  was  tried  by  the  plaintiff  and  court  on 
the  tfcttocy  that  it  was  sufficient  and  good  pleading  to  state,  generally,  that 
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ptainUflF  iFas  injured  by  tlie  cacelaMiiess  and  negligence  of  tMe  defendant's 
agents  and  servants.  It  is  dear  that  the  pleader  never  thought  of  resting  his 
case  on  such  allegations;  for  while  there  is  such  a  general  allegation,  still,  by 
a  part  and  parcel  of  it,  reference  is  made  to  the  subsequent  specific  acts  of 
negligence.  But  a  petition  with  such  a  general  allegation  only  would  be 
worthless,  and  a  like  instruction  equally  faulty.  In  cases  like  the  present  one, 
where  the  negligence  is  a  mixed  question  of  f net  and  law,  where  the  jury  must 
detdlrmine  whether  the  defendant  was  negligent  or  not  in  the  light  of  the  sur- 
rounding circumstances,  the  acts,  which  it  is  intended  to  show  were  negli- 
gently done,  should  be  set  out  with  a  reasonable  degree  of  particularity,  and 
in  some  appropriate  form  of  expression  charged  to  have  been  negligently  done. 
The  defendant  will  then  be  notified  of  what  he  is  charged.  Issues  can  be  made 
and  submitted  to  the  jury.  Of  course,  the  statement  of  the  matters  of  in- 
ducement, the  surroundings  and  situation  of  the  parties,  need  not  be  coupled 
with  an  allegation  of  negligence.  We  have  recently  held,  where  the  method 
of  pleading  before  indicated  is  pursued,  the  plaintiff  may,  under  his  petition, 
show  that  defendant  knew,  or,  by  the  exercise  of  ordinary  care,  would  have 
known,  that  the  machinery  or  appliances  were  defective  and  out  of  repair. 
Crane  v.  Hailfcay  Co,,  SI  Mo.  588.  The  acts  done  or  omitted  must,  how- 
ever, be  stated  with  a  reaaonable  degree  of  particularity. 

So  far  as  the  instruction  is  concerned,  it  permits  a  recovery  if  the  jury  should 
find  that  the  plaintiff  was,  by  reason  of  negligence  of  defendant's  employes, 
caught  between  the  cars.  Negligent  in  what  respect?  It  does  not  say. 
Such  a  general  and  indefinite  ln9truction  would  be  bad  on  good  pleadings. 
It  is  true  the  instruction  requires  the  jury  to  find  the  existence  of  a  great  many 
things;  but  they  are  not  required  to  find  that  there  was  any  negligence  on  the 
part  of  defendant  in  respect  of  any  of  them. 

With  these  results  the  question  of  excessive  damages  becomes  immaterial. 
The  j  udgment  is  reversed,  and  the  cause  remanded* 

(All  concur.) 

Whbblsn  d*  Weeyer  et  al. 
{BuptMie  Oourt  tf  Mi»$ouri,    December  19,  1887.) 

1.  TaXATIOW— <JOLLWJTIOM  BY  SOIT-^EBVIOB  BY  PUBLTOATIOW. 

Ajudgment  for  the  collection  of  taxes,  b€»nn  by  service  ofpublicatlon  eddreaaed 
to  Henry  Wheeler^  when  the  correct  name  of  defendant  Was  Senry  Wkeelen,  is  void, 
and  the  sale  and  deed  thereunder  conveys  no  title  as  against  the  owner. 

Error  to  circuit  court.  Shannon  county;  J.  B.  Woodsidb,  Judge. 

Action  of  ejectment  by  Henry  Wheeten,  plaintiff ,  ai^nst  Hezekiah  Weever 
^  a^.,  to  recover  certain  real  estate.  Judgment  for  t^e  defendant,  and  plain- 
tiff took  writ  of  error. 

8ettl»  A  Bugg,  tar  plaintiff  in  error.  A.  H.  LMngsUm,  for  defendants  in 
error. 

Black,  J.  This  was  an  action  of  ejectment  for  three  parcels  of  land  in 
Shannon  county.  Plaintiff  shows  a  complete  chain  of  title,  by  patent  and 
deeds,  in  himself,  to  the  described  property,  all  of  which  deeds  were  duly  ex- 
ecuted and  recorded  on  or  prior  to  December  12, 1871.  He  continued  to  be  the 
owner  of  the  land,  until  1879,  when  he  conveyed  to  one  Mendenhall,  who  con- 
veyed back  to  plaintiff  in  February,  1883.  The  defendants'  title  is  a  sherifTs 
deed,  dated  fifth  November,  1880,  to  defendant  Weever.  The  deed  recites  a 
sale  under  a  special  execution,  issued  on  a  transcript  of  a  judgment  of  a  jus- 
tice of  the  peace.  The  judgment  was  rendered  by  the  justice  in  a  suit  by  the 
state  at  the  relation  of  the  collector  of  Shannon  county  against  Henry  Wheeler 
for  the  collection  of  taxes  due  on  the  land  for  the  year  1878.  The  only  no- 
tice of  thwt  suit  to  the.  defendant  in  that  case  was  im  order  ofpubHcation. 
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The  sheriff's  deed  does  not  describe  one  of  the  pareels  of  land  sued  for,  and  i» 
to  that  the  defendant  does  not  have  even  a  shadow  of  a  title.  A^ain,  the 
plaintiff  sues  by  the  name  of  Henry  Wheelen^  and  this  seems  to  be  his  name  as 
disclosed  by  the  deeds  to  and  from  him.  The  order  of  publication  in  the  tax 
suit  is  addressed  to  Henry  Wheder.  The  proceedinfrs  in  that  suit,  from  first 
to  last*  are  against  Henry  Wheeler.  Wheeien  and  Whedier  are  not  the  same; 
they  are  not  idem  eanans.  In  Rohsan  v.  Thamaa,  55  Mo.  582»  names  are  said 
to  be  idem  eonane  if  the  attentive  ear  finds  difficulty  in  distinguishing  them 
when  pronounced,  or  common  and  long-continued  usage  has  by  corruption  or 
abbreviation  made  them  identical  in  pronunciation.  Here  the  pronunciation 
is  entirely  different.  The  tax  proceedings,  including  the  deed,  are  of  no  force 
or  effect  as  against  the  plaintiff;  for  vre  have  on  several  occasions  held  that 
in  these  tax  suits  the  sheriff's  deed  conveys  only  the  interests  of  the  parties 
who  are  made  defendants,  and  the  plaintiff  was  not  made  a  defendant  in  this 
tax  suit. 

Without  considering  the  other  questions,  the  Judgment,  which  was  for  de* 
fendants,  is  reversed,  and  the  cause  remanded. 

(All  concur.) 

State  «.  Finneix, 
(thpniM  Omit  €f  MhiOurL    December  10, 1887.) 

1.  CinrnrAit  Pbacticb— Affidavit  foa  OoHnvuANca  fob  Absknos  of  WrrKMew— 

BsADDTo  TO  Just. 

Rev,  8t.  Mo.  H  lS83~1886k  provides  that,  where  a  motion  to  oontiDQe  ie  based  on 
the  absence  of  a  witness,  an  affidavit  must  be  filed  showing  what  the  party  apply- 
ing expects  to  prove  bv  the  witness,  and  If  the  adverse  party  agrees  that  the  witness 
would,  if  present^  testify  to  those  facts,  the  trial  may  proceed.  In  a  trial  for  aidinf? 
priaooers  to  escape,  the  prosecution  applied  for  continuance,  and  set  out  in  an  affl- 
oavit  the  Ihcts  which,  as  stated  therein,  the  absent  witncas  would  prove.  The  de- 
fendant admitted  that  the  witness  would  testify  to  those  facts.  The  affidavit  was 
read  to  the  jury,  against  the  objection  of  defendant.  Held,  that  the  affidavit  must 
contain  only  evidential  facts  which  the  party  making  the  same  believes  tlie  witness 
would  testily,  and  an  affidavit  that  states  legal  conclusions  or  ultimate  facts  that 
would  be  deduced  from  the  evidential  facts  should  not  be  allowed  to  go  to  the 
jury. 

2.  Sams— Pxnsircx  of  WinnM  DoBiiro  Tbiat— Dibobbtioh  of  Tbial  Coubt. 

In  a  trial  for  aiding  prisoners  to  escape,  where  an  affidavit  for  continuance  had 
been  made  in  accordance  with  Bev.  St.  Mo.  H  1883-18S6,  providing  for  continuance 
in  the  absence  of  a  material  witness,  and  the  defendant  had  admitted  that  the  wit- 
ness wonld  testify  to  certain  facts,  the  absent  witness  appeared  in  court  before  the 
defendant  had  rested.  Defendant  asked  the  court  to  require  the  prosecution  to  put 
the  witness  on  the  stand.  Held,  that  as  the  statement  of  the  testimony  had  been 
admitted  owing  to  the  absence  of  the  witness,  upon  his  appearance,  it  would  have 
been  in  the  wise  discretion  of  the  oourt  to  have  received  his  testimony. 

Appeal  from  circuit  court,  Nodaway  county;  S.  B.  Beech,  Special  Judge. 

Indictment  for  aiding  prisoners  to  escape  from  jail.  The  defendant  was 
convicted,  and  thereupon  appealed.  The  facts  appear  sufficiently  in  the  opin- 
ion. 

The  Attorney  General^  for  the  State.  Frank  Griffin  and  FT.  W.  Ramsay, 
for  defendant. 

Brace,  J.  The  appellant  was  indicted  under  section  1445,  Bey.  St.  1879, 
for  conveying  instruments  into  a  jail  with  intent  to  aid  felons  therein  con* 
fined  to  escape.  The  indictment  was  well  drawn  under  said  section.  8he 
was  indicted  by  the  name  of  Lizzie  J.  Mann.  On  her  arraignment  she  pleaded 
not  guilty  bj  the  name  of  Lizzie  J.  Pinnell.  The  indictment  was  found  at 
the  November  term,  1886,  of  the  Nodaway  circuit  court,  and  at  the  same 
term  she  was  tried,  found  guilty,  and  her  punishment  assessed  at  two  years 
in  the  penitentiaiy,  and  she  was  sentenced  aooordingly. 
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Before  the  trial  ooinmenoed,  the  proeeontfng  attorney  filed  an  application 
for  a  continuance  on  account  of  the  absence  of  a  material  witness.  The  ap- 
plication contained  the  following  so-called  statement  of  facts,  which  he  stated 
he  believed  the  absent  witness,  Polly  Adair,  would  prove:  ''That  on  or  about 
the  fifteenth  day  of  October,  1886,  at  said  county,  and  while  Frank  M.  Oil- 
phant,  Grant  White,  and  J.  T.  Ainsworth,  the  parties  and  prisoners  mentioned 
in  the  indictment  in  thfs  cause,  were  lawfully  detained  in  the  common  Jail  of  said 
county  for  the  felonies  named  and  set  forth  in  the  indictment  in  this  cause,  Liz- 
zie Mann,  the  defendant  herein,  feloniously  and  unlawfully  did  then  and  there 
convey  and  cause  to  be  conveyed  into  the  said  Jail  and  place  of  confinement 
aforesaid,  three  saws,  one-fourth  pound  of  charcoal,  one  bottle  of  liquid,  and 
one  large  stick  of  wood,  being  tools  and  instruments  proper  and  useful  to  aid 
and  facilitate  the  said  Frank  M.  OUpliant,  Grant  Wright,  and  J.  T.  Ainsworth 
in  their  escape  from  said  imprisonment;  and  that  by  means  of  suoh  instruments, 
so  conveyed  into  said  jail  by  said  Lizzie  Mann  to  said  Oliphant,  Wright,  and 
Ainsworth,  the  sidd  parties  did  cut,  saw,  break,  and  sever  the  walls  and  bars 
of  the  window  of  said  Jail,  and  by  means  thereof  did  then  and  there,  on  or 
about  the  eighteenth  day  of  October,  1886,  break  out  of  and  esci^  from  SJiid 
Jail,  and  that  the  said  Lizzie  Mann  conveyed  said  instruments  into  said  jail 
for  the  purpose  of  aiding  the  escape  of  the  said  parties  from  said  Jail. "  The  de- 
fendant, po  avoid  a  continuance  by  the  stale,  admitted  that  the  absent  witness, 
if  present,  would  testify  as  set  out  in  the  application  of  the  state  for  a  continu- 
ance. Thereupon  the  court  overruled  the  application,  and  on  the  same  day, 
the  cause  coming  on  for  trial,  the  prosecuting  attorney,  on  the  trial,  was  per- 
mitted, over  the  objections  of  the  defendant,  to  read  the  foregoing  statement 
in  evidence  to  the  jury.  The  absent  witness,  during  the  progress  of  the  trial, 
after  the  state  had  closed  its  evidence  in  chief,  but  before  defendant  had  rested 
her  case,  appeared  in  court  in  obedience  to  a  subposna  which  defendant  had 
caused  to  be  issued,  whereupon  defendant  moved  the  court  to  require  the  state 
to  put  the  said  witness  on  the  stand,  have  him  sworn,  and  give  evidence 
in  the  case,  and  for  leave  to  withdraw  the  statement;  which  motion  the  court 
overruled.  Thereupon  the  defendant  caused  said  witness  to  be  sworn,  and 
asked  leave  to  examine  him  upon  the  matters  set  fortli  in  the  application,  which 
the  court  refused  to  permit. 

The  statement  of  facts  to  be  made  by  the  prosecuting  attorney,  contemplated 
in  the  statute,  is  of  such  facts  as  he  believes  the  absent  witness,  if  present, 
would  testify  to;  and  is  required  in  order  that  the  court  may  determine 
whether  the  evidence  of  suoh  witness  would  be  competent,  material,  and  rel- 
evant to  the  issue,  and  that  the  adverse  party  may  be^  able  to  determine 
whether,  in  order  to  obtain  a  speedy  trial,  he  would  be  willing  to  consent  that 
the  facts  as  stated  are  such  as  should  be  read  on  the  trial,  and  be  taken  by  the 
Jury  trying  the  cause  as  the  testimony  of  the  absent  witness.  Although 
proof  and  evidence  are  frequently  used  in  the  statutes  and  in  common  par- 
lance as  synonymous  terms,  logically  they  are  not.  Pi-oof  is  the  effect  of  evi- 
dence. Where  a  fact  is  proven,  its  truth  is  established.  Evidence  is  the 
means  by  which  it  is  established.  The  effect  of  the  means  is  proof  of  the 
truth .  Now,  the  prosecuting  attorney  in  the  foregoing  statement  does  not  state 
that  he  believes  the  absent  witness  would,  if  present,  testify  to  the  existence 
of  any  fact  therein  stated,  but  makes  a  mixed  statement  of  legal  conclusions, 
facts  succeptible  of  proof  by  evidence,  and  other  facts  that  could  only  be  de- 
duced from  proven  facts,  which  he  believes  the  absent  witness  would  prove, 
i.  e.,  establish  by  his  evidence,  if  he  were  present.  In  this  he  invades  the 
province  of  both  judge  and  jury,  and  defeats  the  very  object  for  which  the 
statute  was  enacted.  If  it  were  possible  for  any  witness  to  testify  to  the  facts 
primary  and  ultimate,  and  to  the  absolute  correctness  of  the  legal  conclusions 
contained  in  the  statement,  and  his  credit  was  equal  to  his  ability,  there 
would  be  no  use  for  Judge  or  Jury,  whenever  his  service  as  a  witness  could 
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be  proeared^  except  for  tbe  one  to  retam  a  v^r«iict»  and  the  other  to  render 
judgment.  The  eom  and  subetance  of  the  whole  statement  is  that,  if  the  ab- 
sent witness  were  present,  the  prosecuting  attorney  believes  he  oould  prove  by 
him  that  the  defendant  is  guilty  in  manner  and  form  as  charged  in  tlie  indict- 
ment. This  gave  the  court  and  the  defendant  no  information  as  to  what,  in 
the  opinion  of  the  prosecuting  attorney,  the  absent  witness  would  actually 
swear  to,  and  left  no  question  of  competency,  materiality,  or  relevancy  of  the 
evidence  to  be  passed  upon  by  the  court.  It  was  not  such  a  statement  as  the 
statute  required.  It  should  have  contained  only  such  evidential  facts  as  the 
prosecuting  attorney  believed  the  witness  would  testify  to;  and  in  stating 
them  he  onght  to  have  put  himself  as  near  as  he  could  in  the  place  of  the  wit- 
m>ss,  and  stated  them  substantially  as  he  believed  tbe  witness  would  deliver 
them  from  the  stand.  And  these  facts  should  stand  out  by  themselves  in  the 
statement,  unmixed  with  legal  conclusions  and  deductive  facts,  so  that  noth- 
ing conld  be  read  to  the  jury  except  that  which  was  to  and  could  stand  for 
the  evidence  of  the  witness.  It  was  not  such  a  statement  as  could  enlighten 
the  court  as  to  its  duty  in  granting  or  refusing  a  continuance,  or  tliat  could 
be  read  as  evidence  on  the  trial  to  tbe  jury,  and  the  court  erred  in  overruling 
defendant's  objections  to  its  being  so  read.  If  the  statement  had  been  a 
proper  one,  it  was  at  best  but  a  substitute  adopted  for  the  exigency  of  the 
situation,  and  when  the  witness  came  into  court  in  obedience  to  its  subpoena, 
before  the  evidence  was  closed,  it  would  have  been  the  exercise  of  a  wise  dis- 
cretion in  this  case  to  have  taken  his  evidence,  as  he  was  one  of  the  witnesses 
whose  names  were  indorsed  upon  the  indictment,  and  for  whom  the  state  had 
issued  a  subpoena. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

(Ail  concur.) 

State  e.  Fitzfobteb, 
{Supreme  Qntrt  qf  JfutouH.    Deoember  19/ 1887.) 

HOKICimt— IfAHSLAUOBTVR— ABOBTION— IVBTRUCTIONS. 

Upon  trial  of  an  indictment  for  manslaiight^r,  under  Rev.  St.  Mo. }  1241,  provid* 
hig  that  it  Bball  be  maosIauKhter  to  produce  an  abortion  on  a  woman  quick  with 
child,  **un]eaB  the  same  shall  haye  been  advised  by  a  phyaician  to  be  necessary  for 
that  purpose/' the  court  instructed  tbe  jury  that,  if  they  should  find  that  the  de- 
fendant destroyed  a  quick  child  by  the  use  of  an  instrument,  *'  and  that  the  same 
was  not  necessary  to  preserve  the  mother.  •  •  *  and  was  not  advised  by  a 
phjTsician  to  be  necessary  for  the  purpose  "  for  which  it  was  used,  they  should  find 
a  verdict  of  guilty.  Held  eironeous,  in  that  it  put  the  defendant  to  proof  of  more 
than  the  statute  required. 

Appeal  from  St.  Louis  criminal  court;  James  0.  !N'ormii<e»  Judge. 
C  C  Simmons  and  B.  8.  Van  Waggoner,  for  appellants.    Tfie  Attorney 
General f  for  the  State. 

SHBBWOODy  J.  Omitting  fwmal  parts,  the  indictment  is  as  foUows:  *'  That 
John  If.  Fitsporter,  late  of  the  city  of  St.  Louis,  on  the  first  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-six,  in  the 
city  of  St.  Louis  aforesaid,  with  force  and  arms,  in  and  upon  the  body  of 
one  Delia  Myers,  a  woman  then  and  there  pregnant  with  a  quick  child,  did 
then  and  there  willfully,  feloniously,  and  unlawfully  make  an  assault,  and 
did  then  and  there  willfully,  feloniously,  and  unlawfully  use  and  employ  in 
and  npon  the  body  and  womb  of  the  said  Delia  Myers  a  certain  instrumefnt, 
the  nature  and  description  of  which  is  to  the  grand  jurors  unknown,  and  did 
then  and  there  willfully  and  feloniously  thrust  and  force  the  said  instrument 
into  the  private  parts  and  womb  of  the  said  Delia  Myers,  with  the  intent  then 
and  there  to  destroy  said  quick  child,  the  same  not  being  necessary  to  preserve 
the  Ufe  of  the  said  Delia  Myera»  the  mother  of  tiie  said  quick  child,  and  not 
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b^ng  advised  by  a  physician  to  be  lidoessary  for  that  |)i]rrpo8et  and  by  means 
and  in  consequence  of  the  use  and  employment  of  the  said  instrnment  in  and 
upon  said  Deila  Myers  by  the  said  John  L.  Fitzporter,  as  aforesaid,  the  death 
of  the  said  quick  child  then  and  there  ensned  and  was  caused.  And  so  the 
grand  jurors  aforesaid »  upon  their  oath  aforesaid,  do  say  that  the  said  John 
L.  Fitzporter,  the  said  quick  child,  of  and  in  the  said  Deila  Myers,  in  the 
manner  and  form  aforesaid,  and  by  the  means  aforesaid,  willfully,  feloniously, 
and  unlawfully  did  kill,  destroy,  slay,  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  state  of  Missouri . " 

Here  is  the  section  of  the  statute  on  which  the  indictment  is  based:  ''Sec. 
1241.  Manslaughter  in  second  degree.  Every  person  who  sliall  administer  to 
any  woman,  pregnant  with  a  quick  child,  any  medicine,  drag,  or  substance 
whatsoever,  or  shall  use  or  employ  any  instrument  or  other  means  with  in- 
tent thereby  to  destroy  such  child,  unless  the  same  shall  have  been  advised  by 
a  physician  to  be  necessary  for  that  purpose,  shall,  if  the  death  of  such  child 
or  mother  thereof  ensue  from  the  means  so  employed,  be  deem«d  guilty  of 
manslaughter  in  the  second  degree.  **  Tried,  the  defendant  was  found  guilty, 
and  his  punishment  assessed  at  four  years  imprisonment  in  the  penitentiary. 

The  first  instruction  given  on  behalf  of  the  state  is  this:  "^By  this  indict- 
ment the  defendant  stands  charged  with  manslaughter  in  the  second  degree. 
The  court,  in  this  connection,  instructs  the  Jury  as  follows:  If  you  believe 
and  find  from  the  evidence  that,  in  the  city  of  St.  Louis,  and  at  any  time 
within  three  years  before  the  finding  of  this  indictment,  the  defendant,  with 
force  and  arms,  In  and  upon  the  body  of  one  Delia  Myers,  *  a  tooman  theri  and 
there  pregnant  with  a  quick  ohildt '  did  then  and  there  willfully,  f eloniously» 
and  unlawfully  make  an  assault,  and  that  he  did  then  and  there  willfally» 
feloniously,  and  unlawfully  use  and  employ  in  and  upon  the  body  and  womb 
of  the  said  Delia  Myers  the  instrument  referred  to  in  the  indictment,  and  that 
he  did  so  thrust  and  force  the  said  instrument  into  the  private  parts  and  womb 
of  the  said  Delia  Myers,  with  the  intent  then  and  there  to  destroy  said  quick 
child,  and  that  the  same  was  not  necessary  to  preserve  the  life  of  the  said 
Delia  Myers,  the  mother  of  the  said  quick  child,  and  that  the  same,  namely, 
the  employment  of  t?ie  instrument  cu  aforesaid,  was  not  advised  by  a  physi- 
cian to  he  necessary  for  the  purpose  for  which  the  said  instrument  was  used  r 
and  if  you  find  that  by  means  and  in  consequence  of  the  use  and  employment 
of  said  instrument  as  aforesaid,  upon  Delia  Myers  by  the  defendant,  John  L» 
Fitzporter,  as  aforesaid,  the  death  of  the  said  quick  child  was  feloniously  caused 
and  effected  as  charged,  yon  will  find  the  defendant  guilty  as  charged  in  the  in- 
dictment, and  assess  his  punishment  at  imprisonment  in  the  penitentiary  for 
not  less  than  three  nor  more  than  five  years."  Under  the  terms  of  the  stat- 
ute, if  the  destruction  of  a  quick  child  was  necessary  in  order  to  preserve  the 
life  of  the  mother,  this  was  a  complete  defense  to  any  prosecution  based  upon 
said  section.  But  it  was  an  equally  good  defense  to  such  prosecutions  if  such 
destruction  was  '* advised  by  a  physician  to  be  necessary  for  that  purpose." 
Under  the  terms  of  the  instruction,  however,  the  destruction  of  the  child 
must  not  only  have  been  neceesary,  but  Such  destruction  must  have  been  ad- 
vised by  a  physician  to  be  neoessaty.  The  instruction,  therefore,  cast  upon 
the  shoulders  of  the  defendant  a  greater  burden  than  the  statute  required  him 
to  bear.  For  tliia  error  the  judgment  must  be  revenwdp  and  the  cause  re- 
manded. 

(All  concur.) 
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Witt  t>.  Armstrong. 

{Supreme  Court  of  Arkansas,    December  10,1887.) 

EjjBcnrENT— Title  to  Support  Action — Undelivered  Tax  Deed. 

Plain tlif  in  ejectment  relied  on  a  tax  deed  for  the  source  of  his  title.  The  prop- 
erty claimed  was  school  lands.  The  proof  showed  that  a  patent  had  been  issued 
before  the  war  and  placed  in  the  hands  of  the  school  commissioner,  but  never  deliv- 
ered to  the  patentee,  and  there  was  conflict  of  evidence  as  to  whether  the  patentee 
ever  paid  the  price  for  the  land.    Judgment  below  for  defendant.    Held  no  error. 

Appeal  from  circuit  court,  Logan  county;  R.  R.  Rutherford,  Judge. 

Action  of  ejectment.  Trial.  Verdict  and  judgment  for  defendant.  Plain- 
tifT  appealed. 

A.  a,  McKennon  and  J*.  E,  Cravens,  for  appellant.  Clendenning  (&  Read 
and  F.  A.  Youmans,  for  appellee. 

CocKRiLL,  C.  J.  Only  a  question  of  fact  is  presented  by  the  appellant. 
He  brought  an  action  of  ejectment  in  the  circuit  court,  relying  on  a  tax  deed 
as  the  source  of  his  title.  The  question  was  whether  the  land  was  subject  to 
taxation  at  the  time  of  the  forfeiture.  It  was  school  land.  The  records  of 
the  land-office  showed  that  a  patent  had  been  issued  by  the  state  just  prior  to 
the  war  between  tlie  states.  It  was  delivered  to  the  school  commissioner  for 
the  district  in  which  the  land  was  situated,  and  the  question  was  whether  the 
patentee  had  paid  the  commissioner  the  price,  and  received  the  patent.  If 
the  deed  had  not  been  delivered,  and  the  price  had  not  been  paid,  the  land 
was  held  by  the  state  in  trust  for  the  schools,  when  the  forfeiture  was  alleged 
to  have  occurred,  and  was  not  subject  to  taxation.  The  deed  was  never  act- 
ually delivered  to  the  patentee,  and  the  evidence  was  condicting  upon  the  ques- 
tion as  to  whether  he  ever  paj/l  anything  for  the  land.  The  verdict  was 
against  the  appellant,  and  the  judgment  is  affirmed. 


Smith  o.  New  Albany  Rail  Mill  Co. 

{Supreme  Court  of  Arkamsas.    December  10, 1887.) 

8iJ.B— Action  for  Prick— Waiver  of  Defects  bt  Aocbptancb. 

Defendant  ordered  iron  rails  from  plaintifE.  Second-class  rails,  of  Inferior  quality, 
were  sent.  Defendant  notified  plamtiff .  and  the  reply  was,  not  to  receive  them  if 
bad;  but  defendant  received  and  used  tnem.  and  admitted  his  indebtedness  at  the 
price  charged.  Heldy  that  defendant  was  liaole  for  the  price  charged,  and  evidence 
of  the  market  value  of  the  raUs  was  properly  excluded. 

Appeal  from  circuit  court,  Clark  county;  H.  B.  Stuart,  Judge. 

Action  at  law  upon  account  for  iron  rails  sold  by  plaintiff,  the  New  Albany 
Rail  Mill  Company,  to  defendant,  Smith.  Judgment  for  plaintiff,  and  defend- 
ant appealed. 

Crawford  dt  Cratoford,  for  appellant.    A  tkinson  dk  Tompkins,  for  appellee. 

CocKRiLL,  C.  J.  The  appellant  ordered  iron  rails  from  the  appellee.  When 
the  rails  arrived,  he  discovered  that  they  were  second-class  rails,  and  were  of 
an  inferior  quality.  He  desired  first-class  rails,  and,  in  previous  dealings 
with  the  appellee,  had  instructed  the  company  never  to  send  him  second-class 
raib.  Their  charges  were  $35  and  $36,  respectively,  per  ton,  for  the  two 
grades.  Smith  notified  the  appellee  that  the  rails  were  of  an  inferior  quality. 
The  reply  was  that,  if  the  rails  were  found  to  be  bad,  not  to  receive  them. 
Bmith  accepted  them,  however,  used  them,  and  some  months  afterwards  ad- 
mitted his  indebtedness  for  the  balance  due  on  the  account  rendered  by  the 
appellee  at  the  rate  of  $35  per  ton.  When  sued  before  a  justice  of  the  peace 
for  a  small  balance  due  on  the  account,  nearly  a  year  after  the  purchase,  for 
the  first  time  he  made  a  claim  for  a  rebate  in  the  price  on  account  of  the  de- 
fects first  complained  of.  He  offered  to  prove  at  the  trial  that  he  could  have 
v.6s.w.no.4— 15  /-  ^^^i^ 
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purchased  simQar  rails  for  less  monej  than  the  plaintiff  charged,  and  asked 
the  court  to  instruct  the  jury  that  the  plaintiff  could  not  recover  more  than 
the  market  value  of  the  rails.  The  court  excluded  the  testimony,  and  refused 
to  charge  the  jury  as  requested.  There  was  a  verdict  and  judgment  for  the 
plaintiff. 

The  market  value  of  the  rails  was  not  material  to  the  issue.  The  plaintiff 
gave  the  defendant  the  option  to  accept  the  property  shipped  to  him  at  the 
price  stated,  or  to  reject  it  outright.  That  was  the  legal  effect  of  their  transac- 
tion. He  accepted  the  property  with  full  Isnowledge  of  its  inferiority,  used  it, 
and  then  promised  to  pay  the  price  stipulated.  These  facts  were  uncontro- 
verted.  The  jury  could  not  legally  return  a  verdict  for  the  defendant  on  this 
evidence;    Affirmed. 


Shipley  v.  State. 
(Supreme  Court  of  Arkansas,    December  10, 1887.) 

CazMiNAL  Practice— CoNTiNUANCB— Persons  Arrested  on  Bench-Warrant. 

On  indictment,  a  defendant  arrested  on  a  bench-warrant,  though  not  in  oastodj 
or  on  bail  when  indicted,  may,  in  Arkansas,  be  tried  at  the  same  term  of  court  at 
which  the  indictment  is  found. 

Appeal  from  circuit  court,  Garland  county;  J.  B.  Woods,  Judge. 
E.  W.  Rector,  for  appellant.    D.  W,  Jones,  Atty.  Gen,,  for  appellee. 

Battle,  J.  On  the  twelfth  of  April,  1887,  appellant  was  indicted  for  "en- 
gaging in  the  business  of  selling  liquors  without  paying  the  state  and  county 
tax."  On  the  next  day,  the  indictment  was  filed  in  court,  and  a  bench-war- 
rant was  issued  for  him  pursuant  to  an  order  of  the  court,  and  he  was  ar- 
rested; and  on  the  twenty-first  of  the  same  month  "the  indictment  was  called 
for  trial,"  and  he  objected  in  writing  to  being  then  tried,  because  the  indict- 
ment was  found  at  the  term  of  the  court  during  which  he  was  called  for  trial, 
■and  he  was  not  in  custody  or  on  bail  at  the  time  he  was  indicted.  But  the 
•court  overruled  his  objection,  and,  he  showing  no  other  cause  for  postpone- 
ment, forced  him  into  trial;  and  he  was  convicted,  fined  •1,400,  moved  for  a 
new  trial,  which  was  denied,  and  he  appealed. 

The  only  error  assigned  for  reversal  is,  appellant  was  tried,  against  his  ob- 
jection,  at  the  term  he  was  indicted.  He  insists  he  was  not  subject  to  trial 
then,  because  he  was  not  in  custody  or  on  bail  at  the  time  the  indictment  was 
found;  and,  to  support  his  contention,  relies  upon  section  2185  of  Mansfield's 
Digest,  which  is  as  follows:  "If  the  defendant  is  in  custody  or  on  bail  when 
the  indictment  is  found,  the  trial  may  take  place  at  the  same  term  of  the 
court,  or  on  a  day  to  be  fixed  by  the  court. "  One  of  the  principal  objects  of 
the  Code  of  Practice  in  criminal  cases  is  the  speedy  trial  of  offenders.  In 
felonies,  and  the  graver  or  aggravated  misdemeanors,  no  unnesessary  delay  is 
encouraged  or  tolerated  by  it.  Its  fifth  section  provides  that  "persons  charged 
with  the  commission  of  a  public  offense  shall  be  liable  to  be  immediately  ar- 
rested and  proceeded  against'*  in  the  manner  therein  directed.  It  enjoins 
upon  magistrates  the  duty  of  prompt  action  in  the  arrest  of  offenders,  and  in 
the  examination  or  trial  of  the  charges  against  them.  If  any  offense  be  com- 
mitted or  discovered  during  the  sitting  of  any  court  after  the  grand  jury  at- 
tending such  court  shall  have  been  discharged,  it  authorizes  such  court  to  di- 
rect the  sheriff  to  forthwith  summon  a  special  grand  jury  to  investigate  such 
offense.  Upon  an  indictment  being  found  by  a  regular  or  special  grand  jury, 
if  the  defendant  is  not  in  custody  or  on  bail,  it  makes  it  the  duty  of  the  court 
to  forthwith  make  an  order  for  process  to  be  issued  thereon,  designating 
whether  it  shall  be  for  arresting  or  summoning  the  defendant.  It  allows  the 
court,  at  its  discretion,  to  order  a  bench-warrant  to  be  issued  on  any  indict- 
ment, but  provides  that,  where  the  punishment  is  limited  to  a  fine  of  $100  or 
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less,  a  bench-warrant  shall  not  be  issued,  unless  the  court  Is  satisfied  that 
there  is  reason  to  believe  the  defendant  will  escape  punishment  if  a  bench- 
warrant  is  not  issued.  If  a  summons  is  issued,  it  commands  the  officer  to 
whom  it  is  directed  to  summon  the  defendant  to  appear  in  the  circuit  court 
on  the  first  day  of  its  next  term  to  answer  the  indictment;  and,  if  a  bench- 
warrant,  it  commands  the  officer  to  whom  it  is  directed,  forthwith  to  arrest 
the  defendant,  and  bring  him  before  the  circuit  court,  if  it  be  in  session. 
Why  this  difference  between  the  commands  of  the  two  writs  ?  It  is  not  nec- 
essary to  bring  the  defendant  arrested  on  a  bench-warrant  before  the  court 
for  the  purpose  of  admitting  him  to  bail,  as  this  can  be  done  by  the  sheriff. 
The  only  reason  for  the  difference  is,  the  legislature  intended  to  authorize  the 
trial  of  the  defendant  arrested  at  the  term  during  which  he  is  indicted,  unless 
good  cause  for  postponement  be  shown,  and  that  the  trial  in  case  of  the  de- 
fendant who  is  summoned  may  be  at  a  term  subsequent.  The  object  of  the 
statute  relied  on  by  appellant  in  saying  that  defendants  in  custody  or  on  bail 
may  be  tried  at  the  term  of  the  court  at  which  they  are  indicted,  is  to  give 
them  priority  and  preference  over  other  defendants  and  all  litigants.  This  is 
the  only  reasonable  construction  which  can  be  placed  upon  this  statute  in 
harmony  with  the  manifest  spirit  and  intention  of  the  Code. 

There  is  a  statute  in  this  state  which  authorizes  judges  of  circuit  courts  to 
hold  a  special  term,  at  any  time,  for  the  trial  of  persons  confined  in  jail.  If 
the  contention  of  appellant  is  correct,  persons  confineil  in  jail  under  indict- 
ment found  at  the  last  term  held  previous  to  the  special  term  could  not  be  tried 
at  a  special  term  so  held,  unless  they  were  on  bail  or  in  custody  when  they 
were  indicted, and  the  object  of  the  special  term  would  fail,  in  part,  in  accom- 
plishment. The  constitution  of  this  state  declares  '*that,  in  all  criminal  pros- 
ecutions, the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  county  in  which  the  crime  shall  have  been  committed." 
If  it  be  true  that  a  defendant  arrested  on  a  bench-warrant  is  not  subject  to 
trial  at  the  term  he  is  indicted,  unless  he  was  in  custody  or  on  bail  when  the 
indictment  was  found,  he  cannot  demand  a  trial  as  a  right  at  such  term,  be- 
cause the  prosecution  against  him  does  not  stand  for  trial  until  the  term  fol- 
lowing. The  state  certainly  could  not  be  forced  into  trial  in  a  case  continued 
by  operation  of  law  at  a  term  previous  to  the  term  to  which  it  stands  for  trial; 
for  there  would  be  no  obligation  or  duty  on  the  part  of  the  state  to  prepare  or 
be  ready  for  trial  in  such  cause  previous  to  such  term ;  and  it  would  be  unjust 
and  unfair  to  require  the  state  to  go  into  a  trial  at  a  time  when  the  law  does 
not  require  it  to  be  prepared,  and  when  it  is  in  fact  not  ready.  So,  the  con- 
struction placed  on  section  2185,  if  correct,  would  make  it  a  virtual  denial  of 
a  speedy  trial,  and  a  violation  of  the  spirit  of  the  constitution.  There  is  no 
good  reason  why  the  accused,  in  criminal  prosecutions  for  felonies  and  aggra- 
vated misdemeanors,  should  not  be  tried  at  the  term  at  which  they  are  indicted, 
if  thereafter  arrested  during  such  term,  which  does  not  apply  to  the  defend- 
ant in  custody  or  on  bail  when  the  indictment  against  him  is  found.  Both 
are  entitled  to  a  postponement  or  continuance  for  good  cause  shown. 

In  this  case,  appellant  did  not  undertake  to  show  any  cause  for  continuance. 
It  does  not  appear  that  he  was  prejudiced  by  the  action  of  the  court  below  in 
forcing  him  to  trial,  and  the  judgment  of  the  court  must  be  affirmed. 


Patton  v.  State, 
(Supreme  Cavurt  of  ArkomBoa.    December  10, 1887.) 

HiOHWATB— Obstbuction— iNDicnnNT— Descbiftigk  of  Roab. 

In  an  indictment  for  obstructing  apubUc  hiffhwajvit  Is  a  sufficient  description 
of  the  hi«rhway  to  say  that  it  is  tho  "  Fayetteville  and  war  Eagle  Road,"  that  being 
the  usual  designation  of  the  road  running  from  Fayetteville  to  or  on  War  E^le 
creek,  and  the  one  for  the  obstruction  of  which  indictment  is  found. 
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S.  BXMB— PBSSORIFTIOir. 

On  indictment  for  obstructing  a  pnblio  highway,  it  appealed  firom  the  evidence 
that  a  portion  of  an  old  road,  becoming  impassable  on  account  of  obstructions,  was 
permanentlj  abandoned,  and  turned  upon  aefendant*s  land.  The  road-district  over- 
seers acquiesced  in  the  change,  and  caused  the  new  road  to  be  worked  for  more  than 
seven  years,  during  which  time  it  was  in  continual  use  by  the  public.  Held  that, 
under  Mansi.  Dig.  Ark.  $  4471,  limiting  the  commencement  of  actions  for  the  recov- 
ery of  real  estate  to  seven  years  after  cause  accrues,  the  pubUc,  by  an  open  and  no> 
torious  use  of  the  road  for  that  length  of  time,  acquired  a  right  thereto  as  a  publi» 
highway. 

Appeal  from  circuit  court,  "Washington  county;  J.  M.  Pittman,  Judge. 
X.  Gregg f  for  appellant.     D.  W,  Jones,  Atty.  Gen.,  for  appellee. 

Battle,  J.  The  appellant  was  indicted  in  the  Washington  circuit  court 
for  obstructing  a  public  road.  It  is  charged  in  the  indictment  that  appellant^ 
in  the  county  of  Washington  and  state  of  Arkansas,  on  the  tenth  of  April, 
1886,  "unlawfully  obstructed  the  Fayetteville  and  War  Eagle  road,  by  then 
and  there  placing,  and  causing  to  be  placed,  in  said  road,  a  ditch  and  a  fence; 
said  road  being  then  and  there  a  public  highway  in  said  county."  The  par- 
ties, by  consent,  waived  a  jury,  and  submitted  the  law  and  facts  to  the  court. 
On  the  trial,  it  was  proven  that,  many  years  ago,  the  road  leaving  the  Mis* 
souri  road  two  and  a  half  or  three  miles  from  Fayetteville,  and  running  out 
on  War  Eagle  creek,  and  to  the  county  line,  was,  by  the  county  court  of 
Washington  county,  declared  to  be  a  public  highway,  and  denominated  the 
"War  Eagle  Road;"  and  for  more  than  fifteen  years  the  same  has  been  laid 
off  into  road-districts,  and  overseers  for  each  district  so  laid  off,  for  each  sec- 
ond year,  have  been  appointed  by  the  county  court.  The  road  originally  ran 
diagonally  through  the  N.  W.  \  of  section  16,  in  township  17  N.,  and  in  range 
29  W.,  entering  at  the  south-west  corner,  and  going  out  at  the  north-east 
comer.  In  1856,  Wilson  Eidson,  who  then  owned  this  tract  of  land,  under 
and  in  pursuance  of  an  order  of  the  county  court,  changed  the  road,  begin- 
ning where  it  entered  the  N.  W.  4  of  section  16,  and  running  the  same  north 
thence  on  the  same  quarter  of  a  section  to  the  north-west  comer  thereof,  and 
east  on  the  same  tract  to  the  north-east  corner  thereof.  After  the  close  of 
the  late  war  between  the  states,  the  owner  of  this  tract  of  land  inclosed  a 
large  part  of  the  road  on  the  west  boundary  of  his  land  by  a  rail  fence,  which 
ran  in  some  places  within  five  or  six  feet  of  the  line  between  sections  16  and 
17;  and  thereafter  public  travel  was  wholly  diverted  from  the  part  of  the  old 
roadway  so  inclosed  to  the  west  side  of  the  rail  fence,  and  a  new  road  was 
beaten  out,  and  a  large  part  of  it  was  made,  by  public  travel,  west  of  the  sec- 
tion line,  and  on  the  N.  E.  ^  of  section  17,  in  the  same  township  and  range, 
in  the  general  direction  of  the  part  of  the  old  road  inclosed  by  the  rail  fence, 
falling  into  the  old  road  at  each  extremity.  Public  travel  continued  over  this 
new  roadway  for  more  than  seven  years,  and  the  overseers  appointed  on  the 
War  Eagle  road  caused  it  to  be  worked  until  it  was' closed  up  and  obstructed 
as  hereinafter  stated.  Isaac  Patton  was  the  owner  of  the  N.  E.  \  of  section 
17,  in  1859,  and  so  continued  until  some  time  during  the  late  war,  when  he 
died,  leaving  a  widow,  and  the  defendant  and  others  his  heirs  at  law.  The 
widow  and  heirs,  except  the  defendant,  were,  and  at  all  times  since  the  close 
of  the  war  have  been,  non-residents  of  this  state.  The  defendant  acquired 
all  their  respective  Interests  in  the  land  of  Isaac  Patton.  He  knew  nothing 
of  the  road  made  on  the  land  purchased  by  him,  he  being  a  resident  of  Little 
Rock,  until  some  time  in  September,  1885.  In  the  fall  of  1885,  and  in  the 
spring  of  1886,  he  made  a  ditch  and  wire  fence  parallel  to  and  within  three 
feet  and  west  of  the  section  line,  and  in  the  road  made  by  the  public  on  his 
land,  as  it  then  ran,  and  had  run  for  more  than  seven  years  before;  and  at 
some  places  left  only  from  eight  to  twelve  feet  between  his  wire  fence  and 
ditch  and  the  rail  fence  on  the  opposite  side  of  the  section  line;  and  thereby 
rendered  public  travel  ditficult;  and  this  was  the  obstruction  charged  in  the 
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indictment  to  have  been  made  bj  the  defendant.  The  court  found  the  de- 
fendant guilty  in  the  manner  and  form  charged  in  the  indictment;  fixed  his 
punishment  at  a  fine  of  $10;  rendered  judgment  against  him;  and  he  fiied  a 
motion  for  arrest  of  judgment  and  new  trial,  which  were  denied,  and,  saving 
exceptions,  appealed. 

It  is  contended  by  appellant  that  the  indictment  is  fatally  defective,  because 
it  does  not  not  show  the  district  in  which  the  road  was  obstructed  as  charged, 
its  terminal  points,  or  in  what  part  of  the  county  it  lies.  The  description  of 
the  road  obstructed  given  in  the  indictment  is  the  '*Fayetteville  and  War 
^Eagle  Boad . "  By  this  designation  it  is  clear  that  the  road  meant  or  referred  to 
was  the  road  leading  from  Fayette ville  to  or  on  War  Eagle.  In  State  v. 
Lemayt  13  Ark,  405,  this  court  sustained  an  indictment  for  obstructing  a 
public  road,  which  described  the  road  obstructed  as  the  road  "leading  from 
Lewisville  to  Minden  and  Camden."  The  description  of  the  road  in  the  in- 
dictment in  this  case  is  as  certain  as  that  in  the  Lemay  Case,  and  is  sufficient. 

It  is  insisted  by  appellant  that  the  way  traveled  by  the  public  over  his  land 
was  not  a  public  highway,  and  no  part  of  the  road  for  the  obstruction  of 
which  he  was  indicted,  and  that  he  was  not  Indictable  for  making  the  wire 
fence  and  ditch  in  it,  and  thereby  obstructing  public  travel.  It  is  not  abso- 
lutely necessary  to  establish  a  public  highway  that  its  boundary  lines  be  sur- 
veyed, and  that  it  be  opened  and  appropriated  to  public  use,  under  an  order 
of  the  county  court.  It  can  be  established  by  a  dedication  on  the  part  of  the 
owner  of  the  soil  over  which  it  runs,  and  the  assent  thereto  and  use  thereof 
by  the  public,  or  by  prescription. 

Hobbit  v.  Inhabitants  of  Lowell ,  19  Pick.  405,  was  an  action  on  the  case,  to 
recover  damages  for  an  injury  sustained  by  the  plaintiff  by  reason  of  a  defect 
in  a  highway  in  the  town  (now  city)  of  Lowell,  called  "Merrimack  Street." 
At  the  trial,  before  Morton,  J.,  it  appeared  that  there  was  an  ancient 
county  road  leading  through  that  part  of  Chelmsford  which  now  constitutes 
Lowell,  and  thence  through  Tyngsborough  to  Dunstable.  In  1822,  that  road 
was  stopped  up  by  an  impassable  canal,  fences,  and  dwelling-houses,  erected 
and  made  by  a  corporation  called  "The  Proprietors  of  Locks  &  Canals  on 
Merrimack  Kiver,"  and  the  travel  on  it  entirely  prevented.  At  the  same  time* 
Merrimack  street  was  opened  by  the  same  corporation,  in  the  general  direction 
of  the  old  road,  passing  over  the  canal  by  a  bridge,  and  falling  into  the  old 
road  at  each  extremity.  From  that  time  the  travel  was  wholly  diverted  into 
this  street,  which  was  to  appearance  a  part  of  the  same  county  road,  and  all 
traces  of  the  old  road  were  obliterated.  The  town  of  Lowell  was  incorporated 
m  1826.  In  1827,  the  selectmen  of  the  town  directed,  generally,  that  guide- 
posts  should  be  set  up  in  such  places  as  required  them,  and,  pursuant  to  that 
direction,  one  of  the  selectmen  set  a  guide-post  at  the  corner  of  Central  street 
and  Merrimack  street,  directing  on  the  latter  street  to  Tyngsborough  and 
Dunstable.  On  Merrimack  street  were  a  churph  and  parsonage,  leasai  to  a 
religious  society,  and  used  as  a  place  of  public  worship.  On  the  side  of  the 
street  opposite  to  the  church  was  an  excavation  about  eight  or  ten  feet  deep, 
extending  into  the  traveled  part  of  the  street,  where  the  injury  to  the  plain- 
tiff was  received.  The  street  was  otherwise  a  good  road.  There  was  no 
further  evidence  of  acceptance  of  the  street  on  the  part  of  the  town,  or  of  any 
work  or  repairs  done  thereon  by  the  authority  of  the  town.  On  the  nineteenth 
of  October,  1828,  the  plaintiff  was  passing  with  a  horse  and  chaise,  in  the 
night-time,  between  certain  points  in  Lowell,  and  fell  into  the  excavation. 
Prior  to  shutting  up  the  old  road,  his  course  would  have  lain  through  tliat 
road,  and,  after  the  discontinuance  of  that  road,  the  only  traveled  way  be- 
tween those  points  was  through  Merrimack  street,  and  across  the  bridge  over 
the  canal.  Chief  Justice  Shaw,  speaking  for  the  court,  said :  "This  case  raises 
the  question  whether,  under  any  possible  circumstances,  a  highway  can  be 
established  and  recognized  in  this  commonwealth  by  dedication, — ^that  is,  by 
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an  appropriation  by  the  owner  of  tbe  soi],  to  the  use  of  the  public  for  a  high- 
way, and  the  adoption  thereof  by  the  public;  because  it  is  scarcely  possible  to 
imagine  a  case  of  dedication  more  clearly  and  fully  proved  than  the  present 
case.  The  owner  of  the  soil  laid  out  and  fitted  this  section  of  the  road  for 
public  travel;  the  old  highway  for  which  it  was  substituted  was  not  only  after- 
wards disused,  de  facto,  but  was  obstructed  so  as  to  render  it  physically  im- 
passable. The  town  of  Chelmsford,  whose  duty  it  was  to  keep  this  section  of 
the  old  road  in  repair,  if  they  did  not  intend  to  adopt  the  new  one  as  a  substi- 
tute, instituted  no  prosecution  against  those  who  obstructed  it,  but,  on  the 
contrary,  the  surveyor  of  highways,  the  selectmen,  and  the  corporation  itself 
acquiesced  in  the  change,  until  the  territory  was  set  off  into  a  new  town. 
The  way  in  question  was  an  open  highway  in  actual  use,  when  the  town, 
by  the  act  of  incorporation,  became  de  facto  liable  to  support  and  repair  all 
highways  within  its  limits,  and  they  have  taken  no  measures  to  re-establish 
the  old  from  that  time  to  the  present.  This  highway  was  so  in  actual  use  by 
the  public  from  1822,  when  it  was  opened,  until  1828,  when  the  accident  oo- 
curred.  The  act  of  the  owners  of  the  soil  in  appropriating  the  land  to  public 
use  as  a  highway  is  as  distinct  and  unequivocal  as  could  possibly  be  without 
an  instrument  in  writing;  and  the  actual  use  of  the  highway  by  the  public, 
and  the  acquiescence  by  ^1  in  authority,  whose  assent  could  be  considered  req- 
uisite, are  as  clearly  proved  as  tacit  acquiescence  ever  can  be.''  After  show- 
ing that  a  highway  can  be  established  in  the  commonwealth  of  Massachusetts 
by  a  dedication  on  the  part  of  the  owner  of  the  soil,  and  an  assent  thereto  on 
the  part  of  the  public,  he  concluded  by  saying:  "But  we  consider  that  the  ques- 
tion whether  the  assent  of  the  public  is  necessary  to  an  effectual  dedication,  and 
how  it  is  to  be  given  or  withheld,  do  not  arise  in  the  present  case,  and  the 
court  gives  no  opinion  upon  them;  they  must  be  considered  as  open  for  con- 
sideration whenever  they  occur.  In  the  present  case,  the  town  of  Chelmsford, 
the  town  and  city  of  Lowell,  the  county  and  the  commonwealth,  by  their  re- 
spective town  and  city  officers,  grand  juries,  and  public  prosecutors,  by  for- 
bearing to  proceed  against  those  who  have  stopped  up  the  old  highway,  and 
substituted  the  new  one  for  it,  have  respectively  expressed  their  assent  to  this 
dedication;  and  it  is  too  late  now  for  the  city  to  say  this  road  is  not  a  public 
highway. " 

But  the  case  of  Hohhs  v.  Lotoell  is  unlike  this  in  one  respect:  Patton  did 
not  stop  up  the  old  road  on  section  16,  and  open  the  road  on  his  own  land. 
In  other  respects,  there  is  a  striking  similarity.  The  county  of  Washington 
took  no  steps  to  have  the  old  road  opened.  Its  grand  juries  instituted  no 
prosecutions  against  him  who  obstructed  it,  but,  on  the  contrary,  the  over- 
seers appointed  by  its  county  court  acquiesced  in  the  change,  and  caused  the 
new  road  on  Patton' s  land  to  he  worked  for  many  years.  No  effort  seems  to 
have  been  made  to  re-establish  the  old  road  after  it  was  stopped  up,  and  the  road 
was  made  on  Patton^s  land.  For  more  than  seven  years  the  road  made  on  ap- 
pellant's land  was  in  actual  use  by  the  public,  and  as  a  part  of  the  War  Eagle 
road.  And  here  arises  the  question,  what  the  public  acquired  by  actual  and 
expressed  dedication  on  the  part  of  the  owner  in  Hohhs  v.  Lowell, — has  it  not 
gained  in  this  case  by  adverse  user? 

In  Howard  v.  Btate,  47  Ark.  431,*  it  was  held  by  this  court  that  "a  road  be- 
comes established  as  a  public  highway  by  prescription  when  the  public,  with 
the  knowledge  of  the  owner  of  the  soil,  has  claimed  and  continuously  exer- 
cised the  right  of  using  it  for  a  public  highway  for  the  period  of  seven  years, 
unless  it  was  so  used  by  leave,  favor,  or  mistake. "  The  right  to  a  public 
higliway  acquired  in  this  manner  is  based  upon  adverse  possession  for  the 
full  statutory  period  of  limitation,  as  the  title  to  land  is  acquired  by  indi- 
viduals by  such  possession.    In  this  way  a  street  has  been  held  to  have  been 

»2  S.  W.  Rep.  881. 

Digitized  by  VjOOQ IC 


Ark.]  W.  J.  LITTLE  GROCER  CO.  t7.  JOHNSON.  231 

eYidenced.  The  right  to  a  public  highway  acquired  in  this  manner  is  as  full 
and  complete  as  it  would  be  had  it  been  acquired  by  actual  dedication  by  the 
owner.  It  is  not  sufficient  to  overturn  this  doctrine  to  say  that  it  would  be  a 
great  hardship  upon  the  people  to  impose  upon  them  the  maintenance  and  re- 
pair of  highways  acquired  in  such  manner.  There  can  be  no  stronger  evi- 
dence of  the  public  necessity  and  conveniefice  of  such  roads  than  the  volun- 
tary and  persistent  use  of  them  by  the  public  for  a  long  period  of  time.  The 
roads  which  become  useless  and  too  burdensome  to  maintain  and  keep  in 
repair  can  be  vacated  by  the  county  court  in  the  manner  prescribed  by  the 
sUtutes.  Smith  v.  State,  23  N.  J.  Law,  130,  140;  Valentine  v.  Boston,  22 
Pick.  76.  79;  Rugby  Charity  v.  Merryweather,  11  East,  376,  note;  Rex  v. 
Leake,  5  Bam.  &  Adol.  469;  Com.  v.  Cole,  26  Pa.  St  187;  Ealing  v.  Williams, 
10  Pa.  St.  126;  Howard  v.  State,  supra,  and  authorities  cited. 

The  evidence  adduced  in  the  trial  of  this  action  tended  to  prove  that  the 
pnblic  did  not  travel  over  Patton's  land  by  leave,  favor,  or  mistake.  The  old 
road  was  closed  up.  There  was  no  doubt  about  its  locality.  The  witnesses 
who  testified  in  the  trial  testified  positively  as  to  its  location.  There  is  no 
contention  that  it  was  involved  in  obscurity,  or  that  there  was  any  mistake 
about  its  location.  But,  notwithstanding  the  locality  of  the  old  road  was  fixed 
and  certain,  no  effort  to  reopen  it  was  made.  The  public  acquiesced  in  the 
partial  closing  of  it,  and  by  continuous  travel  made  a  road  on  the  land  of  ap- 
pellant. It  became,  by  long  use  and  the  abandonment  of  the  old  road,  a 
part  of  the  War  Eagle  road;  and,  as  such,  the  overseers  on  that  r  oad,  ap- 
pointed by  the  county  court,  caused  it  to  be  w^orked  for  more  than  seven  years. 
Under  these  circumstances,  it  could  not  have  been  used  as  it  was  except  un- 
der a  claim  of  right.  The  fact  that  the  old  road  laid  out  by  authority  of  the 
oonnty  court  ran  along-side  and  parallel  with  it  did  not,  as  held  in  Hohhs  v. 
Lowell,  defeat  the  right  of  the  public  to  hold  it  as  a  public  highway,  and  as 
a  part  of  the  War  Eagle  road.  The  public  held  open,  peaceable,  exclusive, 
notorious,  and  hostile  posession  of  it,  under  a  claim  of  right,  for  more  than 
■even  years  continuously,  and  thereby  acquired  the  right  to  it  as  a  public  high- 
way. It  is  not  enough  to  defeat  this  right  to  prove  that  appellant  did  not  act- 
ually know  that  the  road  was  upon  his  land.  He  ought  to  have  known.  The 
poBsession  and  use  of  it  was  open  aiid  notorious,  and  could  have  been  easily 
ascertained  by  ordinary  observation.  This  was  sufficient  to  have  put  him 
upon  notice,  and  he  will  not  now  be  heard  to  say  that  he  did  not  acquiesce  in 
such  use,  possession,  and  appropriation.  Smith  v.  State,  supra;  State  v» 
Jfudd,  3  Post.  327, 339;  Carbreyv.  Willis,  7  Allen,  ^^;  Cleaveland  v.  Ware,. 
98  Mass.  409,  413;  2  Greenl.  Ev.  §  430,  and  authorities  cited ;  Morsey,  Will- 
iams, 62  Me.  445. 

The  evidence  was  sufficient  to  sustain  the  conclusion  of  the  court  that  the 
road  on  Patton's  land  was  a  public  highway,  and  that  he  was  guilty  of  ob- 
structing it.  We  find  no  substantial  error  in  the  judgment  of  the  court  preju- 
dicial to  appellant,  and  it  must  be  affirmed. 


W.  J.  LrrTLB  Groc£B  Co.  v.  Johnson. 
{Supreme  Court  of  Arkansas.    December  17, 1887.) 

1.  BXSCUTOBS  AND  AdMINISTRATOBS  —  ACTION  AGAINST  —  JoiNDBB   OF,  IK  InDIVIDUAI« 

AND  Rbprbsbntatitb  Capacitt. 

FUdntilf  sued  on  two  notes  executed  by  B.  D.  J.,  as  alleged,  for  himself  and  L.  J. 
J.,  partners  under  the  name  of  B.  D.  J.  B.  D.  J.  died,  and  L.  J.  J.  qualified  as  hi& 
adimnistrator.  The  suit  was  against  him  as  administrator,  and  also  in  his  individ- 
ual capacity.  The  court  below  dismissed  the  action  as  to  the  representative.  Held 
error, 
ft.  Pabtnbbshif— Action  on  Fibm  Notb— Failubb  of  pABTNst  to  Sign— Inbtbuctions. 

PlainUfl  sued  L.  J.  J.  as  surviving  obligor  of  himself  and  B.  D.  J.,  deceased,  as 
late  partners  under  the  firm  name  oi  B.  D.  J.,  on  notes,  llie  cose  was  tried  on  the 
answer  of  defendant,  denying  the  partnership.    The  notes  were  given  for  mer- 
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ohandlBe  sold  B.  D.  J^jiftncl  there  was  strong  evldenoe  tending  to  show  that  defend- 
ant was  a  partner.  The  court  instructed  the  jury,  in  substance,  that  if  they  be- 
lieved plaintilTs  agent  at  the  time  of  taking  the  notes  was  told  that  defendant  was 
not  a  partner,  and  when  so  informed  did  not  insist  or  require  him  to  sign  them,  thion 
plaintiff  ooula  not  recover  from  defendant.  Held,  that  this  instruction  was  mis- 
leading, as  it  withdrew  from  the  iuiy  the  fact  that,  if  the  partnership  existed,  the 
failure  of  one  of  the  partners  to  sign  was  immaterial. 

Appeal  from  circuit  court»  Montgomery  county;  H.  B.  Stuart,  Judge. 
Action  on  promissory  notes  by  W.  J.  Little  Grocer  Co.  against  L.  J.  John- 
son.   Judgment  for  defendant.    Plaintiff  appealed. 
8,  W.  WilUamSf  for  appellant.    Appellee,  pro  se. 

CocKRiLL,  C.  J.  This  was  a  suit  upon  two  promissory  notes  which  the 
appellant's  complaint  alleges  were  executed  and  delivered  to  it  by  B.  D.  John- 
son for  goods,  wares,  and  merchandise  sold  and  delivered  by  the  company  to 
B.  D.  and  L.  J.  Johnson,  a  mercantile  copartnership  doing  business  under  the 
style  of  B.  D.  Johnson;  that  B.  D.  Johnson  afterwards  died,  and  that  L.  J. 
Johnson  was  the  administrator  upon  his  estate.  The  plaintiff  was  forced  to 
dismiss  its  action  against  the  administrator  of  B.  D.  Johnson,  upon  the  idea 
that  L.  J.  Johnson  could  not  be  sued  in  his  individual  and  fiduciary  relation 
at  the  same  time;  and  the  cause  was  tried  upon  the  answer  of  L.  .J.  John- 
son, denying  that  he  was  a  partner  in  the  lirm,  and  alleging  that  the  notes 
were  executed  by  B.  D.  Johnson  for  his  individual  debt.  There  was  a  ver- 
dict for  the  defendant. 

Tlie  evidence  showed  that  L.  J.  Johnson  had  held  himself  out  to  plaintiff 
as  a  partner  in  the  business  of  B.  D.  Johnson  before  and  about  the  time  of 
the  sale  of  the  goods  for  which  the  notes  were  given,  and  tended  to  show  that 
he  was  actually  a  partner  at  that  time,  as  well  as  when  the  notes  were  exe- 
cuted. L.  J.  Johnson  testified,  among  other  things,  that  the  notes  were  de- 
livered to  an  agent  of 'the  appellant  at  B.  D.  Johnson*s  place  of  business,  and 
that,  at  the  time  of  their  delivery,  B.  D.  Johnson  told  the  agent  that  he  (L. 
J.  Johnson)  was  not  his  partner,  and  would  not  sign  the  notes.  Whether 
this  occurred  before  or  after  the  notes  were  delivered,  or  what  reply  was 
made  by  the  agent,  the  record  does  not  disclose.  The  court,  however,  upon 
this  branch  of  the  case,  instructed  the  jury  that  if  they  believed  the  plaintiff's 
agent  at  the  time  of  taking  the  notes  sued  on  "was  informed  that  L.  J.  John- 
son was  not  a  partner,  and  when  so  informed  did  not  insist  or  require  L.  J. 
Johnson  to  sign  the  notes  with  B.  D.  Johnson,  but  took  them  on  B.  D.  John- 
son, plaintiff  could  recover  of  B.  D.  Johnson  alone."  This  instruction  was 
misleading,  and  inapplicable  to  the  state  of  facts  presented  for  the  jury's  con- 
sideration. The  testimony  tended  to  show  that  the  Johnsons  were  partners, 
doing  business  under  the  firm  name  of  B.  D.  Johnson,  and  that  the  consider- 
ation of  the  notes  was  merchandise  which  had  been  previously  sold  to  the 
firm.  If  this  was  true,  the  notes  executed  by  one  of  the  partners  in  the  firm 
name  bound  the  other  whether  he  signed  it  or  not.  But  these  considerations 
were  withdrawn,  by  the  instruction,  from  the  jury.  It  is  probable,  in  view  of 
all  the  testimony,  that  the  jury  based  its  verdict  upon  the  misconception  pro- 
duced by  this  instruction,  and  the  cause  must  be  tried  anew.  It  was  error, 
also,  to  require  the  plaintiff  to  dismiss  the  action  against  the  administrator, 
upon  the  ground  indicated  above.  It  is  not  necessary  to  sue  an  administra- 
tor separately  from  one  who  was  jointly  liable  with  the  intestate,  and  the 
case  is  not  altered  merely  because  the  joint  obligor  and  the  administrator  of 
the  decedent  are  the  same  person.  The  Judgmeut  must  be  reversed  and  the 
cause  remanded. 
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Hames  v.  Harris. 

(Supreme  Court  of  Arkcmsas.    December  17, 1887.) 

EjscnnnT— TiTLB  to  Bupfobt— Advbbsb  Possbssion^Constbuotiyb  Possession^ 
Harmless  Error. 

The  plaintiff  in  ejectment  claimed  land  nnder  a  parol  purchase,  supported  by  ad- 
yerse  possession  during  the  statutory  period.  The  alleged  possession  was  bv  oulti- 
yaUn^  part  of  the  land :  the  residue  being  uninclosed.  The  court  instructed  the  jury 
that,  11  they  believed  the  plalntifl  was  in  actual  possession  of  the  cultivated  part  of 
the  land  only,  be  could  recover  no  more.  The  juiy  found  for  the  defendant.  Held 
that,  since  the  defendant  claimed  constructive  possession  of  the  whole  tract  by  act- 
ual possession  of  part,  his  failure  to  obtain  a  verdict  for  that  part  made  the  instruc- 
tion as  to  the  residue  immaterial.^ 

Appeal  from  circuit  court,  Tell  county;  G.  S.  Cunningham,  Judge. 

This  was  an  action  of  ejectment,  brought  by  Hames  against  Harris,  for  the 
possession  of  40  acres  of  land.  The  plaintiff  had  no  paper  title.  His  claim 
was  that  he  had  acquired  the  title  by  virtue  of  an  adverse  holding  for  the 
statutory  period  prior  to  the  time  the  defendant  went  into  the  possession.  His 
testimony  tended  to  prove  that  in  1872  he  purchased  the  land  from  Lucinda 
Murpby,  the  then  owner,  for  the  sum  of  $200,— one-half  cash,  and  the  balance 
on  time;  that  there  was  no  writing  to  witness  the  contract  of  sale,  but  that 
he  was  let  into  possession  by  bis  vendor,  in  pursuance  of  the  purchase,  and 
maintained  it,  claiming  the  land  as  his  own,  with  her  knowledge  and  consent, 
until  her  death,  in  1876;  that  he  paid  her  the  residue  of  the  purchase  price 
just  prior  to  her  death,  and  continued  his  possession  as  before  until  the  year 
1879.  and  perhaps  later;  that  during  this  time  the  lands  were  assessed  in  his 
name,  and  the  taxes  paid  by  him ;  tliat  no  one  else  set  up  any  claim  to  the 
land.  The  defendant  claimed  title  under  the  heirs  and  devisees  of  Lucinda 
Murphy,  and  his  testimony  went  to  show  that  the  plaintiff  held  the  land  after 
the  death  of  Lucinda  Murphy,  in  1876,  as  executor  of  her  will,  and  as  tenant 
under  them;  tlmt  the  land  was  assessed  to  the  Murphy  estate,  the  taxes  paid 
by  the  plaintiff  out  of  funds  belonging  to  the  estate,  and  that  he  had  never 
laid  claim  to  the  land  until  a  short  time  before  he  brought  this  suit.  There 
were  four  acres  of  cleared  land  on  the  tract.  The  rest  was  wood  land,  and 
uninclosed.  The  actual  possession  maintained  by  the  plaintiff  was  from  his 
caltivation  or  control  of  the  four  acres. 

Jaooway  cfr  Jacoway,  for  appellant.    J.  B.  Crownovert  for  appellee. 

CocKRiLL,  C.  J.  The  appellant,  who  was  the  plaintiff  below,  contends 
that  when  the  owner  of  a  tract  of  land  sells  it  by  parol,  and  lets  the  vendee 
in  possession,  the  disseizin  of  the  vendor  is  established,  and  continues,  as  to 
the  whole  tract,  as  long  as  tlie  vendee  maintains  thp  actual  possession  of  a 
part  of  it;  and  that  the  latter's  possession  of  a  part,  under  a  claim  of  the 
whole,  is  then  a  constructive  adverse  possession  of  all.  The  circuit  court  re- 
fused to  adopt  that  view,  but  charged  the  jury  that,  if  they  believed  the  plain- 
tiff's theory  of  the  case,  they  could  consider  the  parol  purchase  for  the  pur- 
pose of  ascertaining  the  character,  but  not  the  extent,  of  the  holding,  and 
that,  if  they  believed  he  had  been  in  the  actual  possession  of  the  cultivated 
land  on  the  tract  only,  he  could  recover  no  more.  The  testimony  did  not 
tend  to  show  that  he  had  done  any  act  that  was  visible  and  notorious  to  mani- 
fest an  intention  to  hold  any  part  of  the  land  except  about  four  acres  which 
was  inclosed  and  in  cultivation.    The  question  as  to  his  claim  of  possession 

^  When  a  party  has  a  deed  for  a  tract  of  land,  actual  possession  of  a  part  will  in  law 
constitute  possession  of  the  whole  not  in  the  adverse  possession  of  another.  Fisher  v. 
Bennehoff,  (111.)  18  N.  E.  Rep.  150.  In  general,  as  to  what  must  be  the  character  of  the 
occupancy  to  constitute  adverse  possession,  see  Babson  v.  Tainter,  (Me.)  10  Atl.  Rep.  68; 
Iron-Works  v.  Wadhams,  (Mass.)  9  N.  E.  Rep.  1;  Murphy  v.  Doyle,  (Minn.)  83  N.  W. 
Bep.  220;  Hancock  v.  Burton,  (CaL)  14  Pac.  Rep.  892;  Scott  v.  Woodruff,  (Ark.)  4  S.  W. 
Bap.  90S. 
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of  this  part  of  the  tract  was  fairly  submitted  to  the  jury.  As  his  possession 
of  the  rest  of  the  tract  was  not  actual,  but  (admitting  his  contention  to  be 
correct)  only  drawn  to  or  derived  from  the  possession  of  the  cultivated  part 
under  his  parol  purchase,  it  follows  as  of  course  that,  if  he  could  not  main- 
tain his  claim  as  to  that  part,  he  must  fail  as  to  the  whole.  But  the  verdict 
settles  the  question  that  he  had  not  maintained  the  requisite  possession  of  the 
cultivated  land;  that  Is,  that  there  was  no  foundation  to  rest  a  claim  of  title 
to  any  part  of  it  upon.  If  the  verdict  had  been  for  the  plaintiff  for  the  culti- 
vated land,  the  correctness  of  the  court's  charge  as  to  the  residue  would  be 
material.  But  when  you  deny,  as  the  Jury  have  done,  his  possession  of  the 
cultivated  land,  you  leave  him  without  a  foothold  anywhere.  His  injury  by 
the  court's  charge  is  therefore  not  real,  but  imaginaiy,  even  if  his  theory  of 
the  law  is  right.    Affirmed. 

Bland  et  al.  v.  Tallkt. 
{Supreme  Cowrt  of  ArkcmscLe.    December  17, 1887.) 

1.  TRUtT»— RB8ULTINO  TRUST— -PaBOL  AOBBSICBNT  FOB  INTSBSST  IK  LUTI)— STATUTI  OT 

Frauds. 

A  parol  agreement  that  another  shall  be  interested  in  the  purchase  of  land,  or  a 
parol  declaration  by  a  purchaser  that  he  huys  for  another,  without  an  advance  of 
money  by  that  other,  falls  within  the  statute  of  frauds,  and  cannot  create  a  result- 
ing trust.^ 

2.  Bamb. 

W.  purchased  land,  and  agreed  by  parol  with  his  Infant  brothers,  J.  and  F.,  thaL 
if  they  would  work  on  the  land  until  it  was  paid  for,  they  should  have  an  intereai 
in  it.  Heldy  that  the  agreement  was  within  the  statute  of  frauds,  and  that  there 
was  no  trust  in  favor  oi  J.  and  F. 

Appeal  from  circuit  court,  Howard  county;  H.  B.  Stuabt,  Judge. 
Smoote,  McRae  ^  Arnold,  tor  appellants.    /.  2>.  Conway  and  R.  B,  WiU- 
iams,  for  appellees. 

Smith,  J.  The  object  of  the  bill  was  to  establish  a  resulting  trust  in  land. 
It  alleged  that  the  plaintiff,  John  L.  Talley,  and  his  two  brothers,  William  H. 
and  Frank,  both  since  deceased,  had,  in  the  year  1872,  purchased  a  tract  of 
200  acres  of  land  for  $1,200,  the  same  to  be  held  in  common,  and  in  equal 
shares;  that,  as  the  plaintiff  and  Frank  were  minors,  it  was  on  that  account 
agreed  that  the  purchase  should  be  made  in  the  name  of  William  H. ;  that  the 
purchase  was  entirely  upon  a  credit,  and  the  land  was  to  be  paid  for  entirely 
out  of  the  crops  produced  by  their  joint  labor ;  that  the  brothers  took  posses- 
sion of  and  farmed  the  land  together,  under  this  agreement,  until  the  death 
of  Frank,  which  occurred  in  February,  1875;  that  about  this  date  a  payment 
of  $500  was  made  on  the  land  out  of  the  proceeds  of  crops  raised  by  the  joint 
labor  of  all  three;  that,  after  the  death  of  Frank,  the  residue  of  purchase 
money  was  in  like  manner  paid  from  crops  produced  by  the  two  surviving- 
brothers,  and  the  title  deeds  were  made  to  William  H.,  who  frequently  prom- 
ised to  convey  to  the  plaintiff  his  share,  but  died  without  having  done  so. 
The  answer  specifically  denied  all  the  material  averments  of  the  bill.  It  de- 
nied that  the  purchase  of  the  land  was  for  the  joint  account  of  the  brothers,, 
and  asserted  that  it  was  made  by  William  H.  with  his  own  money,  and  for 
liis  individual  benefit.  The  circuit  court  appointed  a  receiver,  upon  the  com- 
ing in  of  the  answer,  to  take  charge  of  the  place,  and  collect  the  rents  and 
profits;  and  at  the  hearing  it  established  the  alleged  trust,  and  decreed  that 
the  plaintiff  was  the  equitable  owner  of  one-third  of  the  land,  and  the  heirs 

1 A  resulting  trust  in  real  estate  may  be  proved  by  parol  testimony,  but  such  proof 
must  be  full  and  clear.  Lofton  v.  Sterrett,  (Fla.)  2  south  Rep.  837;  Walton  v.  Karnes, 
(Cal.)  7  Pac.  Rep.  676.  Respecting  resulting  trusts,  see  Smith  v.  Brown,  (Tex.)  1  S.  W. 
Rep.  573;  Bedford  v.  Graves,  (Ky.)  1  S.  W.  Rep.  634,  and  note;  Ward  v.  Matthews,  (CaL> 
14  fac.  Rep.  604,  and  note. 
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at  law  of  Frank  were  entitled  to  another  third  upon  the  payment  of  one-third 
of  such  part  of  the  purchase  money  as  was  paid  after  his  death. 

The  proofs  showed  the  following  state  of  facts:  At  the  date  of  the  pur- 
chase in  1872,  William  H.  Talley  had  charge  of  John  L.  and  Frank,  lads 
aged»  respectively,  14  and  16  years,  and  also  of  a  sister.  The  family  was 
poor.  William  H.  had  no  cash  capital,  but  was  an  enterprising  farmer,  and 
owned  four  horses  and  mules,  a  wagon,  and  the  ordinaiy  farm  tools  and  im- 
plements. His  brothers  and  sister  had  no  property  of  any  description,  but 
for  their  support  and  education  were  dependent  upon  him  and  their  own  la- 
bor. He  seems  to  have  bought  the  land  for  the  purpose  of  providing  a  home 
for  himself  and  them,  and  with  a  view  to  keep  the  family  together.  His  abil- 
ity to  pay  for  it  depended  on  the  result  of  his  farming  operations;  and  the  fac- 
tors which  contributed  to  his  success  were  his  own  energy  and  skill  in  farm- 
ing, the  labor  of  his  brothers  and  sister,  his  team,  and  the  credit  he  enjoyed 
as  a  managing  farmer.  The  bond  for  title,  and  the  deed  of  conveyance  when, 
Ave  or  six  years  later,  the  payment  was  finally  completed,  were  in  the  name 
of  William  H.  In  fact,  the  vendors  had  never  heard  of  his  brothers ;  so  we 
may  be  sure  the  land  was  not  sold  on  the  credit  of  their  labor.  The  family 
settled  upon  the  land  about  January,  1873;  the  sister  doing  the  household 
work,  and  the  brothers  laboring  in  the  field.  Frank  died  about  two  years  aft- 
erwards. William  H.  married  in  1876.  The  sister  married  in  the  following 
year,  and  withdrew  to  her  husband's  house.  John  L.  remained,  going  to 
school  a  part  of  the  time,  and  working  on  the  farm  the  rest  of  the  time.  Hia 
board,  clothes,  and  washing  were  furnished  by  his  brother,  who  also  paid 
his  medical  and  school  bills.  When  he  grew  to  man's  estate,  he  was  fur- 
nished with  as  much  land  as  he  could  use,  free  of  rent,  and  with  a  horse  to 
work  it;  and  he  made  crops  by  himself,  and  appropriated  the  proceeds  of  them 
to  his  own  use,  living  all  the  time  in  the  house,  and  at  the  expense  of  his 
brother.  The  land  was  not  paid  for  solely  by  the  labor  of  the  brothers.  After 
the  first  year,  tenants  were  procured,  to  whom  William  H.  furnished  team 
and  supplies;  and  these  tenants,  whose  contracts  and  business  relations  were 
with  William  H.  alone,  must  have  raised  the  principal  part  of  the  crops.  Will- 
iam H.  died  in  1882,  leaving  a  widow  and  infant  child.  After  his  death, 
John  L.  rented  land  from  his  widow;  but,  after  the  widow  remarried,  he  re- 
fused to  pay  rents,  and  set  up  a  claim  of  title. 

The  evidence  of  a  recognition  by  William  H.  of  his  brother's  interest  in 
bis  purchase  goes  only  to  this  extent:  that  he  stated  to  several  persons  on 
different  occasions,  about  the  time  of  the  purchase  and  subsequently,  that 
he  bought  for  them  as  well  as  himself,  and  that,  if  they  would  stay  with 
him  and  help  him  pay  for  the  land,  they  should  have  an  interest  in  it.  What 
that  interest  was  to  be  was  not  mentioned  in  any  of  these  conversations.  The 
title  to  real  estate  ought  not  to  be  affected  by  such  loose  declarations  and  equiv-^ 
ocal  expressions,  where  the  speaker  may  have  meant  one  thing,  and  the  wit- 
ness may  have  understood  another.  The  plaintiff  swore  that  the  three  broth- 
ers agreed  to  buy  the  place,  and  pay  for  it  out  of  their  joint  labor  on  the 
farm,  and,  when  paid  for,  to  own  it,  share  and  share  alike;  that  the  business 
was  to  be  transacted  in  the  name  of  William  H.,  he  being  the  only  one  of  the 
three  who  was  of  age;  and  that  their  shares  were  to  be  conveyed  to  the  younger 
brothers  when  they  reached  their  majority.  It  is  not  alleged  or  shown  that 
Frank  and  John  L.  paid  any  definite  aliquot  part  of  the  purchase  money,  but 
only  that  the  proceeds  of  their  labor  contributed  to  its  payment. 

Passing  over  the  inherent  improbability  that  a  mature  man  of  sound  judg- 
ment, engaging  in  an  arduous  undertaking,  should  have  associated  with  him- 
self upon  equal  terms  two  boys,  who  could  not  be  of  any  possible  assistance 
beyond  the  manual  labor  they  might  perform,  the  story,  if  true,  amounts  only 
to  this:  that  the  three  agreed  to  purchase,  and  one  furnished  all  the  money, 
Bjad  took  the  title  to  himself.    Now,  a  parol  agreement  that  another  shall  be 
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interested  in  the  purchase  of  lands,  or  a  parol  declaration  by  a  purchaser  that 
be  buys  for  another,  without  an  advance  of  money  by  that  other,  falls  within 
the  statute  of  frauds,  and  cannot  give  birth  to  a  resulting  trust.  If  the  cre- 
ation of  the  trust  is  not  manifested  by  any  writing,  and  no  fraud  has  been 
practiced  in  obtaining  the  title,  the  trust  must  arise  from  the  payment  of  the 
purcliase  money,  and  not  from  any  agreement  of  the  parties.  Mansf.  Dig. 
§§  3282-3283 ;  1  Lead.  Cas.  Eq.(4th  Amer.  Ed. )  322, 386,  notes  to  Dyer  v.  Dyer\ 
Bisp.  Eq.  §  80;  Perry,  Trusts,  §  133;  Bartlett  v.  Pickeragill,  1  Eden,  515; 
Irwin  V.  Ivers,  7  Ind.  308;  Bamet  v.  DaugJierty,  32  Pa.  St.  371;  BickeVs  Ap- 
peal, 86  Pa.  St.  204;  Cook  v.  Bronaugh,  13  Ark.  183;  Hackney  v.  Butta,  41 
Ark.  393;  Eobinson  v.  Robinson,  45  Ark.  481.  In  Neal  v.  Neal,  69  Ind. 
419,  the  complainant  alleged  that  certain  land  had  been  purchased  by  the 
plaintiff's  father,  under  an  agreement  with  plaintiff  that  if  the  plaintiff  would 
8tay  with  his  father,  and  work  for  him  for  three  years,  the  plaintiff  being 
then  21  years  old.  the  labor  performed  by  the  plaintiff  should  entitle  him  to 
one-half  of  the  land;  that  the  plaintiff  had  performed  the  labor  for  the  stipu- 
lated period;  and  that  the  defendant,  with  the  means  acquired  by  their  joint 
labor,  hud  bought  the  land,  taking  title  to  the  whole  in  himself.  It  was  held, 
on  demurrer,  that  the  contract  was  presumably  by  parol,  no  writing  being  al- 
leged, and  that,  if  so,  it  was  void  by  the  statute  of  frauds.  It  was  also  held 
that  there  was  no  trust. 

Equity  will  not  decree  William  H.  Talley  a  trustee,  because  he  used  the 
proceeds  of  his  brother's  labor,  with  their  consent,  in  paying  for  the  land, 
under  a  promise  to  give  them  an  interest  in  the  land.  This  would  not  put 
them  on  any  higher  vantage  ground  than  if  they  liadlent  the  money  to  make 
the  payment  under  a  like  promise. 

The  decree  is  reversed,  and  cause  remanded,  with  directions  to  require 
the  receiver  immediately  to  surrender  the  lands  to  the  widow  and  heirs  of 
William  II.  Talley.  to  pass  his  accounts,  and  pay  over  to  them  all  moneys  in 
his  hands;  then  to  discharge  the  receiver,  and  enter  a  decree  dismissing 
the  plaintiff's  bill. 


Fbauenthal  et  al.  v.  Westeen  Union  Tel.  Co. 

(fi^jweme  Cowrt  of  Arkansas.    December  17, 1887.) 

Telbgrafh  Ck>MPAinxs— Pbnaltt  tob  Refusal  to  Tbaii smit  Messagb— Liabiiatt  iob 
Negligence. 

Act  Ark.  March  81, 1885,  §  10,  which  declares  that  tele^praph  companies  shall,  im- 
der  penalty  for  refusal  so  to  do,  transmit  all  messages  without  discrimination  as  to 
charges  or  promptness,  does  not  create  a  liability  for  negligence  in  transmisBiOB 
where  there  is  a  Ixma  fide  effort  to  transmit. 

Appeal  from  circuit  court,  Faulkner  county;  F.  T.  Yaughan,  Judge. 
Denison  &  Fraueuihal,  for  appellants.     27.  if.  &  G,  B.  Rose,  for  appellee. 

Smith,  J.  The  tenth  section  of  the  act  of  March  31,  1885,  declares  that 
'*  every  telegraph  company  and  telephone  company  doing  business  in  this  state 
must,  under  a  penalty  of  $500  for  each  and  every  refusal  so  to  do,  transmit 
over  its  wires  to  localities  on  its  lines,  for  any  individual  or  corporation  or  other 
teli'graph  or  telephone  company,  such  messages,  dispatches,  or  correspondence 
as  may  be  tendered  to  it  by,  or  to  be  transmitted  to,  any  individual  or  corpo- 
ration, or  other  telegraph  or  telephone  companies,  at  the  price  customarily 
asked  and  obtained  for  the  transmission  of  similar  messages,  dispatches,  or 
correspondence,  without  discrimination  as  to  charges  or  promptness;"  and  by 
the  fourteenth  section  of  the  same  act,  section  6419,  Mansf.  Dig.,  which  im- 
posed a  penalty  for  a  negligent  failure  to  transmit  a  dispatch,  was  expressly 
repealed.    Sess.  Acts  1865,  p.  176. 

The  present  action  was  brought  to  recover  the  penalty  of  9500,  prescribed 
by  the  act,  for  failing  to  deliver  the  following  message: 
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"Conway,  Ark.,  May  10, 1886, 
'*Cowgill  <6  Hill,  Carthage,  Mo, :    Give  us  your  lowest  figures  on  flour, 

"M,  A  J,  Frattenthal  &  Co." 
The  telegram  was  transmitted  promptly  as  far  as  Kansas  City,  Missouri,  but 
was  lost  between  that  place  and  Carthage  by  the  negligence  of  the  defendant. 
A  jury  was  waived,  and  the  court  declared  the  law  as  follows:  "The  plain- 
tiffs are  not  entitled  to  recover  unless  they  show  a  refusal  on  the  part  of  the 
defendant  te  transmit  the  message;  and  a  refusal  to  transmit  does  not  mean 
mere  negligence  in  transmission,  but  implies  an  act  of  the  will  on  the  part  of 
the  defendant  or  its  servants,  such  that  they  willfully  decline  or  fail  to  trans- 
mit, intending  that  the  message  shall  not  be  sent.  If  the  defendant  receives, 
the  message,  and  makes  a  bonaflde  effort  to  transmit,  however  negligently, 
there  is  no  refusal."  And  as  there  wjis  no  evidence  of  a  willful  refusal  by 
the  defendant  to  receive  and  transmit  the  message,  the  finding  and  judgment 
were  in  favor  of  the  defendant. 

Under  the  act  of  1885,  no  penalty  is  recoverable  for  a  mere  negligent 
omission  to  transmit  or  deliver  a  message.  For  the  redress  of  such  injuries, 
the  party  aggrieved  is  remitted  to  his  remedy  for  damages.  This  has  been 
decided  in  Indiana,  which  once  had  upon  its  statute  books  a  law  similar  ta 
section  6419,  Mansf.  Dig.,  but  repealed  it,  and  substituted  provisions  sub- 
Btantiallv  like  our  present  law.  Telegraph  Co.  v.  Steele,  108  Ind.  163,  9  N. 
E.  liep.  78;  Telegraph  Co.  v.  Swain,  109  Ind.  405,  9  N.  E.  Rep.  927.  In  the^ 
ease  first  cited,  the  court  say:  "It  is  settled  law  that  a  penal  statute  must  be 
strictly  construed,  and  we  are  therefore  required  to  confine  the  operation  of 
the  statute  to  the  case  which  it  specifies,  for  we  cannot  extend  it  by  construc- 
tion. Acting  upon  this  rule,  we  must  hold  that  the  act  of  1885  does  not  pre- 
scribe a  penalty  for  neglect  in  transmitting  messages.  This  conclusion  is, 
indeed,  the  only  one  that  can  be  reached  without  greatly  enlarging  the  words 
of  the  statute;  and  it  is  strengthened  by  the  fact  that  the  statute  which  the 
act  of  1885  repeals,  prescribed  a  penalty  for  a  negligent  breach  of  duty,  while 
that  of  1885  contains  no  such  provision,  thus  clearly  evincing  the  intention  of 
the  legislature  not  to  give  a  penalty  for  a  negligent  breach  of  duty."  Judg- 
ment affirmed. 


Mechanics'  Bank  tj.  Mater,  (Lichtenstein  et  ah  Interveners.) 
{Supreme  Oowrt  iif  Missouri.    December  19,  1887.) 

1.  JiTDGMENT— By  GoNrBSSION— STATEMENT  OF  ImDEBTBDNESS. 

Rev.  St.  Mo.  §  3697,  enacts  that  a  statement  of  indebtedness,  to  support  a  confes- 
sion of  judgment,  **mnst  give  the  amount  of  the  judgment;  and^  if  it  be  for  money 
due  or  to  become  due,  it  must  state  concisely  the  facts  out  of  which  it  arose."  The 
Btatemeot  in  question  set  forth  the  amount  due  under  three  bills  of  ezchange,  stat- 
ing the  drawers,  drawees,  payees,  amounts,  and  dates,  and  that  they  were  negoti- 
ated to  the  judgment  creditor,  stating  for  what  sum.  Held^  that  the  statement  was 
sufficient,  and  that  the  statement  as  to  negotiation  was  a  sufficient  averment  that 
the  bills  were  sold  and  delivered  to  the  creditor  for  the  amount  specified. 
S.  Same— Debt  kot  Due. 

Before  the  maturity  of  certain  bills  of  ezchange^  Judgment  was  entered  upon 
a  confession  for  their  face  value.  Heid,  that  the  validity  of  the  judgment  was  not 
affected  thereby. 

Appeal  from  St.  Louis  circuit  court;  W.  H.  Horner,  Judge. 

Motion  to  set  aside  judgment  by  confession.  Lichtenstein  Bro.  &  Co.  and 
8.  M.  Lederer  were  judgment  creditors  of  J.  I.  Mayer,  and  with  him  moved 
to  set  aside  a  judgment  against  him  obtained  on  confession  in  favor  of  the 
Mechanics'  Bank.  The  motion  was  overruled  in  the  court  below.  Licht<»n- 
stein,  Lederer,  and  Mayer  appealed. 

A.  Binswanger  and  Boyle,  Adams  dk  McKeighan,  for  appellants.  E.  W^ 
Cunningham,  Jr.,  for  respondent 
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Black,  J.  On  the  fourth  March,  1885,  the  Mechanics*  Bank,  the  firm  of 
Lichtenstein  Bro.  &  Ck).,  and  S.  M.  Lederer  procured  judgments  of  confes- 
sion against  J.  I.  Mayer.  The  three  last-named  persons  then  filed  their  mo- 
tion to  set  aside  the  judgment  in  fayor  of  the  Mechanics'  Bank,  which  was 
overruled,  and  they  appeieded.  The  motion  is  based  on  the  ground  that  the 
statement  on  which  the  Judgment  by  confession  was  entered  is  defective  and 
insufficient,  in  this:  that  it  does  not  give  a  description  of  the  bills  of  exchange; 
that  there  is  no  allegation  that  the  bank  paid  any  consideration  for  them; 
that  there  is  no  allegation  that  the  bills  of  exchange  were  delivered  to  the 
bank;  and  that  the  amount  of  the  judgment  confessed  is  in  excess  of  the 
amount  due.  The  statement  is  in  part  as  follows:  "Whereas  I,  J.  I.  Mayer, 
of  the  city  of  St.  Louis,  doing  business  under  the  name  and  style  of  «f.  I. 
Mayer  &  Co.,  am  indebted  to  the  Mechanics'  Bank  of  the  City  of  St.  Louis, 
state  of  Missouri,  a  banking  corporation,  incorporated  under  the  laws  of  the 
state  of  Missouri,  in  the  sum  of  $6,944  on  account  of  three  certain  bills  of 
exchange  of  which  my  said  firm  are  the  drawers, — the  facts  out  of  which  the 
indebt^ness  arose  are  as  follows:  Being  in  need  of  money  on  the  twentieth 
day  of  January,  1885, 1  did  on  said  twentieth  day  of  January,  1885,  at  the 
city  of  St.  Louis,  make  my  bill  of  exchange  in  writing,  and  directed  the  same 
to  A.  Mayer  &  Son,  Cardington,  0.,  and  thereby  requested  them  to  pay  to  the 
order  of  ourselves  the  said  sum  of  $2,160,  60  days  after  date;  that  my  said 
firm,  J.  I.  Mayer  &  Co.,  indorsed  said  bill  of  exchange;  that  said  A.  Mayer  & 
Son  then  and  there  accepted  said  bill  for  our  accommodation,  and  promised  to 
to  pay  the  sum  according  to  the  tenor  and  eftect  thereof  at  900  Olive  street, 
St.  Louis;  that  thereupon  I  negotiated  the  same  to  said  Mechanics'  Bank, 
before  maturity,  for  the  said  sum  of  $2,160,  less  a  discount  at  the  rate  of 
8  per  cent,  per  annum.  **  The  statement  as  to  the  other  two  bills  of  exchange 
is  substantially  the  same  as  the  one  given,  save  that  one  bears  date  and  was 
negotiated  on  the  seventh  February,  1885,  due  at  60  days,  and  for  the  sum  of 
$1,892.  The  other  bears  date  of  March  3,  1885,  was  drawn  on  Lichtenstein 
Bro.  &  Co.,  of  New  York,  indorsed  by  Mayer,  and  for  $2,892.  Authority  is 
then  given  to  the  court  to  enter  judgment  for  $6,944. 

According  to  the  statute,  the  statement  must  give  the  amount  of  the  Judg> 
ment;  and  "if  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely 
the  facts  out  of  which  it  arose,  and  must  show  that  the  sum  confessed  there- 
for is  Justly  due."  Section  S697.  In  Bryan  v.  Miller,  28  Mo.  32,  the  con- 
sideration of  a  note,  which  was  described,  was  stated  to  be  goods,  wares,  and 
merchandise  sold  by  plaintiff  to  defendant.  No  time  of  sale  was  given,  nor 
was  there  a  description  of  the  particular  kind  of  property  given.  The  state- 
ment was  held  to  be  defective,  but  the  court  said,  in  substance,  that  the  state- 
ment need  not  be  as  particular  as  a  bill  of  particulars.  The  object  of  the 
particularity  is  to  afford  a  clew  to  a  creditor,  if  there  should  be  fraud,  and  he 
desired  to  investigate  it.  Manifestly,  the  degree  of  particularity  must  depend 
upon  the  character  of  the  transaction.  If  the  debt  is  a  note  given  for  goods, 
a  reasonably  specific  bill  of  the  goods,  showing  the  dates  of  sale,  should  be 
gi  ven .  This  would  enable  the  creditors  to  trace  out  the  transaction .  If  a  note, 
and  it  was  given  for  money  loaned,  it  is  enough  to  say  so,  describing  the  note. 
Here,  the  bills  of  exchange  are  described  with  great  particularity,  and  the 
dates  of  the  respective  negotiations  are  given.  No  more  can  be  asked  in  this 
respect.  The  statement  that  "I  negotiated  the  same  to  said  Mechanics'  Bank, 
before  maturity,  for  said  sum  of  $2,160,  less  discount  at  the  rate  of  8  per 
cent,  per  annum,"  shows  clearly  enough  that  the  bill  was  sold  and  delivered 
to  the  bank,  and  that  the  bank  paid  Mayer  therefor  the  specified  amount.  It 
can  mean  nothing  else.  The  three  bills  amounted,  face  value,  to  Just  $6,964. 
the  amount  of  the  confessed  Judgment. 

The  fact  that  the  Judgment  was  entered  for  that  amount  before  the  matur- 
ity of  the  bills  of  exchange  cannot  affect  the  validity  of  the  judgment.    The 
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statute  contemplates  that  a  judgment  may  be  confessed  for  a  debt  to  become 
due.  There  is  no  substantial  objection  to  this  statement,  and  the  judgment 
is  affirmed. 


Nob  et  oZ.  v.  Ejebn  et  ah 
{Supreme  Omert  of  dUtsouru    Decehiber  19,  1887.) 

1.  Will — Coii8tbuction— Gbbation  of  Trust— Pbbcatort  Words. 

An  action  in  equity  to  charge  the  property  of  a  testator  with  a  trust  involved  the 
construction  of  the  following  will :  **  I  give,  devise,  and  bequeath  unto  my  husband 
*  *  *  all  ray  real  and  personal  estate  absolutely.  *  *  *  I  make  this  bequest 
in  the  full  faith  that  my  husband  will  Broperly  provide  for  the  two  children  of  my 
deceaaed  brother,  •  •  •  whom  we  have  undertaken  to  raise  and  educate."  JEEsM 
to  create  a  trust  in  favor  of  the  children. 

1  Samb— Trust  for  thr  Support  of  Mihors— Amount  of  Allowancb. 

A  wife,  in  devising  all  her  real  and  personal  property  to  her  husband,  created  a 
trust  in  favor  of  the  two  children  of  her  deceased  brother,  whom  testatrix  and  her 
husband  bad  adopted,  and  always  treated  and  cared  for  as  their  own.  The  hus- 
band died,  leaving  the  trust  unexecuted,  and  the  curator  of  the  children  brought 
suit  in  equity  to  charge  the  estate  of  testatrix  with  the  trust  so  created.  It  appeared 
from  the  evidence  that  testatrix  died  possessed  of  a  large  amount  of  property,  real 
and  personal;  that  the  children  were  without  other  means  of  support:  that  both 
were  frail  and  sickly,  and  that  one,  on  account  of  mental  and  physical  weakness, 
would  probably  never  be  able  to  contribute  to  her  own  support.  Held  that,  under 
the  drcumatances,  an  award  of  $9,000  for  their  support  and  education  was  not  ex- 
cessiTe. 

Appeal  from  St.  Louis  circuit  court;  Daniel  Dillon,  Judge. 

Tbis  is  a  suit  in  equity,  instituted  by  Paul  and  Sadie  Noe,  through  their 
curator,  John  Wickham,  against  Robert  H.  Kern,  administrator  de  bonis  non 
of  the  estate  of  Virginia  C.  Ferguson,  deceased,  and  Horace  Ghiselin,  admin- 
istrator of  the  estate  of  William  F.  Ferguson,  deceased,  to  charge  the  prop- 
erty in  the  hands  of  the  administrator  of  the  estate  of  Virginia  C.  Ferguson 
with  a  trust  which  plaintiffs  claimed  was  created  in  their  favor  by  virtue  of 
the  last  will  and  testament  of  the  said  Virginia  0.  Ferguson.  There  was  a 
verdict  for  plaintiffs,  and  defendants  appealed. 

Given  Campbell  and  R,  D.  Laughlin^iox  appellants.  Collins  c§  Jamison 
and  John  Wickham,  for  respondents. 

KoBTON,  C.  J.  This  is  a  proceeding  in  equity  which  calls  for  the  instruc- 
tion of  the  will  of  Virginia  C.  Ferguson,  wife  of  William  F.  Ferguson.  She 
died  on  the  sixth  of  September,  1883,  leaving  the  following  will:  ''In  the 
name  of  €rod,  amen.  I,  Virginia  G.  Ferguson,  wife  of  William  Ferguson, 
of  St.  Louis,  Mo.,  make  and  declare  this  to  be  my  last  will  and  testament, 
and  hereby  revoke  all  other  wills  by  me  heretofore  made.  First,  I  give,  de- 
vise, and  bequeath  unto  my  husband,  William  Ferguson,  all  of  my  real  and 
personal  estate  absolutely;  the  real  estate  being  mostly  situated  in  the  city  of 
Norfolk,  county  of  Norfolk,  state  of  Virginia.  I  make  this  bequest  in  the 
full  faith  that  my  husband  will  properly  provide  for  the  two  children  of  my 
deceased  brother,  Simeon,  whom  we  have  undertaken  to  raise  and  educate. 
I  appoint  my  said  husband,  William  Ferguson,  the  executor  of  this,  my  last 
will  and  testament."  Two  days  after  the  death  of  Mrs.  Ferguson,  her  hus- 
band died,  leaving  a  will,  theretofore  made,  devising  all  his  property  to  his 
wife,  the  said  Virginia,  without  making  any  provision  for  the  two  children 
of  said  Virginia's  brother  Simeon,  whom  they  had  undertaken  to  raise  and 
edacato,  and  who  are  the  plaintiffs  in  this  suit,  and  claim  that,  from  the  prec- 
atory words  used  in  her  will,  a  trust  was  created  in  their  favor.  During  the 
two  days  that  said  William  lived  after  his  wife's  death,  the  evidence  showed 
that  be  was  under  the  influence  of  morphine,  and  not  capable  of  transacting 
basiness.  The  said  Virginia,  at  the  time  of  her  death,  owned  in  St.  Louis 
personal  property  worth  about  $10,000  and  also  owned  considerable  real  estate 


Digitized  by 


Google 


240  SOUTHWESTERN   REPORTER.  [Mow 

in  Virginia.  Sometime  before  the  death  of  Mrs.  Ferguson,  she  and  her  has- 
band,  who  were  childless,  took  into  their  family  Paul  and  Sadie  Noe,  (the 
plaintiffs  in  this  suit,)  two  children  of  Simeon  Noe,  the  deceased  brother  of 
Mrs.  Ferguson,  who  lived  with  them  as  their  adopted  children,  and  were  sup- 
ported  and  maintained  by  them  as  such,  until  the  death  of  said  Virginia  and 
William  Ferguson.  No  debts  were  proved  up  against  the  estate  of  said  Vir- 
ginia. The  circuit  court  held  that,  by  the  will  of  Mrs.  Ferguson,  her  estate 
passed  to  her  husband,  charged  with  a  trust  in  favor  of  said  Paul  and  Sadie 
Noe,  and  that  the  sum  of  $9,000  was  a  reasonable  amount  for  the  purpose  Mrs. 
Ferguson  had  in  view,  which  was  adjudged  to  be  paid  over  to  the  curator  of 
the  plaintiffs,  both  of  whom  were  minors.  The  defendants  have  appealed 
from  this  judgment,  and  insist  that  the  will  of  Mrs.  Ferguson  does  not  admit 
of  the  construction  thus  put  upon  it,  and  that,  if  it  does,  the  judgment  of  the 
coui-t  is  for  too  large  an  amount. 

In  support  of  the  first  ground  relied  upon,  it  is  insisted  that  the  tendency 
of  recent  decisions  is  to  restrict,  rather  than  enlarge,  the  doctrine  applicable 
to  precatory  trusts,  and  we  have  been  cited  to  a  number  of  authorities  stating^ 
that  proposition  generally.  While  this  may  be  so,  it  may  nevertheless  be 
safely  affirmed  that  they  do  not  overthrow  the  rule  prevailing  both  in  Eng- 
land and  this  country  "that  words  of  recommendation,  request,  entreaty,  wisiu 
or  expectation,  addressed  to  a  legatee  or  devisee,  will  make  him  a  trustee  for 
the  person  or  persons  in  whose  favor  such  expressions  are  used,  provided  the 
testator  has  pointed  out  with  sufficient  clearness  and  certainty  both  the  sub- 
ject-matter of,  and  the  objects  of,  the  intended  trust. "  1  Jarm.  Wills,  680. 
The  rule  upon  this  subject  is  stated  in  the  case  Schmttcker's  Estate  v.  Rfiel,. 
Gl  Mo.  596,  to  be  as  follows:  "Courts  of  equity  have  frequently  discussed  the 
question  as  to  the  force  of  words  or  expressions  of  recommendation  in  wills 
in  regard  to  the  use  to  which  testators  might  desire  the  persons  to  whom  they 
had  given  legacies  might  put  them.  The  prevailing  doctrine  is  that  no  par- 
ticular form  of  expression  is  requisite  in  order  to  create  a  valid  and  binding 
trust;  and  that  words  of  recommendation,  request,  entreaty,  wish,  or  expi'c- 
tation  will  impose  a  binding  duty  upon  the  devisee  by  way  of  trust,  provided 
the  testator  has  pointed  out  with  sufficient  clearness  and  certainty  both  the 
subject-matter  and  the  object  of  the  trust." 

In  this  class  of  cases,  the  difficulty  is  not  as  to  what  the  rule  is,  but  as  to 
itsappUcation;  and  as  is  said  in  1  Perry,  Trusts,  §  114:  "Every  case  must 
depend  upon  the  construction  of  the  particular  will  under  consideration.  The 
point  really  to  be  determined  in  all  these  cases  is  whether,  looking  at  the  whole 
context  of  the  will,  the  testator  intended  to  impose  an  obligation  on  his  lega- 
tee to  carry  his  wishes  into  effect,  or  whether,  having  expressed  his  wishes, 
he  intended  to  leave  it  to  the  legatee  to  act  on  them  or  not  at  his  discretion." 
I  do  not  understand  the  fact  to  be  disputed  that  two  of  the  conditions  pre- 
sented by  tjhe  above  rule  as  being  necessary  to  the  creation  of  a  trust,  viz., 
the  subject-matter  of  the  trust,  and  the  objects  of  the  trust,  are  set  forth  in 
the  will  with  sufficient  clearness  and  certainty ;  but  it  is  claimed  that  the  prec- 
atory words  used  are  not  sufficient  to  raise  a  trust,  and  that  the  devise  of  the 
property  to  the  husband  absolutely  is  inconsistent  with  the  notion  or  conten- 
tion that  by  the  second  clause  of  the  will  it  was  intended  to  charge  the  prop- 
erty thus  devised  with  a  trust.  That  a  trust  may  be  attached  to  property  de- 
vised to  another  absolutely,  provided  the  intention  of  the  testator  to  so  charge 
it  appears  in  the  will,  we  think  is  settled  by  the  following  cases:  In  Knight 
V.  Knight,  ^  Beav.  148,  it  is  laid  down  as  a  general  rule  that  when  property 
is  given  absolutely  to  any  person,  and  the  same  person  is  by  the  giver,  who 
has  power  to  command,  recommended,  entreated,  or  wished  to  dispose  of  that 
property  in  favor  of  another,  the  recommendation,  entreaty,  or  wish  shall  be 
held  to  create  a  trust,  if,  upon  the  whole,  the  words  are  <60  used  that  they 
ought  to  be  construed  as  imperative,  if  the  subject  of  the  recommendation  be 
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certain,  if  the  objects  or  persons  to  have  the  benefit  of  the  recommendation  or 
wish  be  also  certain.  BoTion  v,  Barrett's  Ex'r,  79  Ky.  378;  Hill,  Trustees,  71. 

It  is  shown  by  the  evidence  in  this  case  that  Mr.  and  Mrs.  Perguson  had 
no  children;  tliat  the  two  infant  plaintiffs  were  the  children  of  Mrs.  Fergu- 
son's deceaised  brother;  that  both  of  them  were  frail,  in  bad  health,  without 
any  means  of  support;  that  one  of  them  was  so  afflicted  that  in  all  probability 
she  would  never  be  able  to  contribute  to  her  own  support,  on  account  of  her 
mental  and  physical  deformities ;  that  these  children  were  taken  into  their 
family,  and  treated  as  their  children,  though  they  were  never  legally  adopted; 
that  they  were  the  objects  of  great  solicitude,  both  on  the  part  of  Mrs.  Fer- 
guson and  her  husband,  from  1872  till  the  time  of  her  death;  that  her  hus- 
band died  in  two  days  after  she  did,  having  been  during  that  time  in  a  state 
of  stupor,  and  unable  to  transact  business.  Was  it  the  intention  of  Mrs. 
Perguson  that  these  children  should  be  provided  for  by  her  husband  out  of 
the  property  devised  by  her  to  him  ?  and  is  that  intention  sufl3ciently  shown 
by  the  use  of  the  words,  **I  make  this  bequest  in  the  full  faith  that  jny  hus- 
band will  properly  provide  for  the  two  children  of  my  deceased  brother,  Sim- 
eon, whom  we  have  undertaken  to  raise?"       * 

It  is  well  settled  that,  in  construing  a  will,  the  intention  of  the  testator  is 
to  be  ascertained,  if  possible,  and  that,  in  looking  for  the  intention,  the  sur- 
rounding circumstances  may  be  taken  into  consideration.  Hall  v.  Stephens^ 
65  Mo.  677;  Wig.  Wills,  112.  In  view  of  the  circumstances  surrounding  Mrs. 
Ferguson,  and  the  language  of  the  will,  we  think  it  cannot  be  doubted  that 
she  intended  that  her  husband  should  provide  for  the  children  out  of  the 
property  devised  to  him.  In  the  case  of  Warner  v.  Bates,  98  Mass.  274,  the 
wife  made  a  will  devising  to  the  husband  for  his  life  the  use  and  income  of 
her  estate,  "in  the  full  confidence  that  he  will,  as  he  has  heretofore  done,  con- 
tinue to  give  and  afford  my  children  such  protection,  comfort,  and  support 
as  they  or  either  of  them  stand  in  need  of."  It  was  held.  Chief  Justice  Bigb- 
Low  renilering  the  opinion,  that  the  words  employed  subjected  the  use  and  in- 
come to  a  trust  which  a  court  of  equity  would  enforce,  and,  in  speaking  of 
the  rule  that  the  intent  of  the  testator  must  govern  in  such  cases,  observed: 
**lt  may  be  sometimes  difiicult  to  gather  that  intent,  and  there  is  always  a 
tendency  to  construe  words  as  obligatory  in  furtherance  of  a  result  which  ac- 
cords with  a  plain,  moral  duty  on  the  part  of  a  devisee  or  legatee,  and  with 
what  it  may  be  supposed  the  testator  would  do  if  he  could  control  his  ac- 
tions." In  the  case  of  Knox  v.  Knox,  59  Wis.  172,  18  N.  W.  Rep.  155.  the 
language  of  the  will  was:  ''Having  full  confidence  in  my  said  wife,  and  re- 
quest at  her  death  she  will  divide  equally,"  etc.:  and  it  was  held  to  be  suffi- 
cient to  create  a  trust.  Krickson  v.  Willard,  1  N.  H.  217;  1  Jarm.  Wills, 
680. 

Considering  the  frail  and  helpless  condition  of  these  children,  the  manner 
in  which  they  have  been  raised,  the  circle  in  society  in  whicb  they  moved, 
we  are  unwilling  to  say  that  the  sum  decreed  to  be  paid  to  their  curator  was 
more  than  it  ought  to  be.    Judgment  affirmed,  in  which  all  concur. 


Paddook  et  aL  v.  Lanoe  et  aU 
{BvproM  Court  qf  Musouru    December  19, 1SS7.) 

1.  EXRCDTIOK — EXBai PTION — E5FOBCBMEKT  OF  BiQHT—P LEADING. 

A  iudgment  creditor,  clainiinK  title  to  a  tract  of  land  under  a  sherifTs  deed  on  ex- 
ecution issued  under  the  judgment,  brought  suit  to  have  a  trustee's  deed  of  the  prop- 
erty, to  the  wife  of  the  judgment  debtor,  and  a  subsequent  trust  deed  executed  by 
her,  set  aside  for  fraud.  The  debtor  answered  by  general  denial,  and  the  wife  set 
up  that,  at  the  date  of  the  trustee's  sale  at  whicb  she  bought,  her  husband  was,  for 
want  of  personal  property,  entitled  to  bold  hise<^uity  of  redemption  in  the  land  ex- 
emprfrom  sale  nnder  execution.  There  was  no  issue  made  of  the  right  to  such  ex- 
cnption  at  the  date  of  the  execution  sale,  and  no  allegation  that  the  officer  failed  to 
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notify  the  debtor  of  bis  right  of  exemption  and  election  as  required  by  Rev.  St.  Mo. 
{  2347.  Held^  the  jadgment  of  the  court  decreeing  plaintifTs'  title  invalid,  because 
of  the  failure  of  the  officer  to  give  the  debtor  notice  of  his  right  of  exemption  and 
election,  was  unauthorized  by  the  pleadings. 

Appeal  from  circuit  court,  Cape  Girardeau  county;  Robert  S.  Wilson, 
Judge. 

Gaius  Paddock  and  others  brought  suit  against  the  defendants,  Henry  D. 
Lance  and  others,  to  set  aside  a  trustee^s  deed  to  the  wife  of  defendant  Lance, 
and  a  subsequent  trust  deed  executed  by  her.  The  court  set  aside  the  two 
conveyances,  and  also  decreed  tliat  the  plaintiffs'  title  acquired  at  an  execu- 
tion sale  was  invalid.    Plaintiffs  appeal. 

Oliver  <fe  Limbaugh,  for  appellants.    Cramer  <fe  WiUoUt  for  appellees. 

Black,  J.  The  plaintiffs  recovered  a  judgment  against  the  defendant 
Henry  D.  Lance  in  January,  1884,  on  a  note  dated  in  1880.  They  purchased 
the  one  acre  of  land  here  in  question  at  a  sale  made  under  an  execution  issued 
on  the  judgment,  tlie  amount  bid  being  less  than  $100.  The  sale  was  made 
in  May,  1884.  Lance  acquired  the  property  in  May.  1882,  and  then  gave  a  detni 
of  trust  on  the  same  to  secure  a  part  of  tlie  purchase  price.  Some  $75  of  this 
debt  being  unpaid,  the  trustee  sold  the  property  on  the  twenty-fourth  No- 
vember, 1883,  and  Mrs.  Lance,  the  wife  of  Henry  D.  Lance,  became  the  pur- 
chaser. Thereafter  she  and  her  husband  gave  a  deed  of  trust  on  the  same 
property  to  secure  a  note  of  8300  to  the  defendant  Sievers.  The  acre  is  vjd- 
ued  at  from  three  to  six  hundred  dollars.  The  plain tiff^  by  their  petition 
seek  to  set  aside  the  trustee's  deed,  and  tlie  subsequent  deed  of  trustras  in 
fraud  of  creditors.  The  court  found  these  issues  for  the  plaintiffs;  and  set 
aside  these  two  deeds.  As  to  this  it  is  enough  to  say  that  they  were  both  be- 
yond all  doubt  sliam  transactions,  and  were  made  to  defraud  the  plaintiffs. 
But  tlie  court  went  further,  and  set  aside  the  sheriff's  deed  to  the  plaintiffs 
on  a  finding  of  facts  that  Henry  H.  Lance,  at  the  time  of  the  levy  of  the  ex- 
ecution, was  the  head  of  a  family,  and  had  only  ^15  worth  of  property  allowed 
him  as  exempt  by  the  first  and  second  subdivision  of  section  2343,  Rev.  St., 
and  that  the  sheriff  did  not,  before  sale,  advise  Lance  of  his  right  of  exemp- 
tion and  election.  The  evidence  shows  that  Lance  had  no  personal  property, 
save  a  note,  which  was  probably  worthless,  and  some  household  go(>ds  of  tlie 
value  of  about  $20;  so  that,  under  section  2344,  he  was  clearlv  entitled  to 
hold  exempt  any  other  property,  real  or  personal,  not  exceeding  $300  in  value. 
It  was  the  plain  statutory  duty  of  the  officer  to  notify  him  of  his  right  of  ex- 
emption and  election  under  those  sections.  But  a  dilBculty  in  the  case  is 
tliat  no  such  issues  are  made  by  the  pleadings.  Lance  answered  by  a  general 
denial,  and  his  wife,  among  otlier  tilings,  set  up  that,  at  the  date  of  the  trus- 
tee's sale  at  which  she  purchased,  her  husband  was,  for  want  of  personal  prop- 
erty, entitled  to  hold  his  equity  of  redemption  in  the  land  exempt  fix>m  sale 
under  execution.  No  issue  is  made  even  by  her  as  to  the  right  to  any  sucii 
exemption  at  the  date  of  the  levy  of  the  execution,  nor  is  it  alleged  by  her  or 
her  husband  that  the  officer  failed  to  notify  him  of  his  right  of  exemption  and 
election.  The  court  could  not  base  a  decree  on  a  state  of  facts  not  set  up  in 
the  pleadings,  and  for  this  reason  the  decree  setting  aside  the  sheriff^s  deed 
was  wrong. 

The  right  of  exemption,  under  sections  2343  and  2346,  is  a  different  thing 
from  a  homestead  exemption ;  and  as  the  respondents  have  made  no  appear- 
ance here,  we  will  not  attempt  to  say  what  relief  they  may  have  on  proper 
pleadings,  with  proof  to  sustain  tiiem. 

The  judgment  is  reversed,  and  the  cause  remanded. 

(All  concur.) 
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State  ex  rel.  Begehan  t>.  Robtn. 
{Supreme  09uri  of  Missowri.    December  19,  1887.) 

1.  MXJNIOIPAL     OOBFOBATIONB  —  TAXATION  —  CoLLBCJTION     OF     DkLIKQUMTT    TaZBS    BY 

COUWTT  GOLLSCTOB. 

Act  Mo.  February  4, 1845,  incorporated  the  town  of  Hermann,  and  gave  it  power 
to  assess  taxes,  and  collect  the  same  by  an  action  in  the  name  of  the  town.  Such 
tax  was  not  a  lien  upon  real  estate.  The  act  March  30,  1872,  made  town  and  city 
taxes  a  lien  in  favor  of  th  estate,  and  delinquent  taxes  were  to  he  turned  over  to 
the  county  collector  for  further  proceedines.  Held,  that  delinquent  taxes  of  Her- 
mann should  be  collected  in  the  name  of  the  state  on  the  relation  and  for  the  use  of 
the  county  collector. 

2.  Same— Whbn  Action  mat  be  Bbought. 

Rev.  6t.  Mo.  }  6848,  (Laws  1879,  p.  190.  {  8,)  provides  that  a  collector  shall  not 
bring  suit  for  delinquent  taxes  for  one  year  after  they  become  delinquent.  A  suit 
was  brought  to  collect  the  town  taxes  of  1884  on  September  22,  1885.  Held,  that 
the  action  was  premature. 

Appeal  from  circuit  court.  Gasconade  county;  A.  J.  Seat,  Judge. 

State  of  Missouri  ex  rel.,  and  to  the  use  of  August  Begeman,  collector  of 
Gasconade  county,  sued  to  collect  delinquent  taxes  on  his  real  estate  in  the 
town  of  Hermann.     Judgment  for  the  defendant,  and  plaintiff  appealed. 

jS.  Hirssell,  for  appellant.    L.  F,  Parker,  for  respondent. 

Black,  J.  This  was  a  suit,  commenced  by  the  collector  of  the  revenues 
of  Gasconade  county,  to  recover  taxes  assessed  by  the  town  of  Hermann  upon 
certain  real  estate  owned  by  the  defendant,  and  td  enforce  the  lien  reserved 
for  the  payment  of  the  tax.  The  court  sustained  a  demurrer  to  the  petition, 
and  the  plaintiff  appealed. 

1.  It  was  contended  in  the  court  below,  and  insisted  here,  that  the  collector 
of  the  revenues  of  Gasconade  county  has  no  power  to  prosecute  this  suit;  tliat 
the  suit  should  be  prosecuted  by  the  town  collector  in  the  name  of  the  town, 
and  not  by  the  county  collector  in  the  name  of  the  state.  The  act  of  Febru- 
ary 4, 1845,  (Act6 1845,  p.  108.)  incorporating  the  town  of  Hermann,  gave  to  it 
power  to  assess  taxes  upon  real  estate,  and  to  collect  the  same  by  an  action  of 
debt  in  the  name  of  the  town,  before  a  justice  of  the  peace;  but  it  seems  the 
tax  was  not,  by  that  act,  made  a  lien  upon  the  real  estate,  save,  perhaps,  in 
case  of  non-residents.  But  the  act  of  March  30,  1872»  did,  in  clear  and  un- 
equivocal terms  create  a  lien  for  all  such  town  or  city  taxes  in  favor  of  the 
state  of  Missouri,  and  declared  that  the  lien  should  be  enforced  as  in  that  act 
provided.  Laws  1872,  p.  119,  §  182.  Counsel  for  the  defendant  argues  that 
the  act  of  1872  had  no  application  to  Hermann;  but  that  it  did,  and  that  there- 
after the  delinquent  taxes  of  Hermann  were  to  be  enforced  as  in  that  and  the 
subsequent  amendatory  acts  specified,  we  entertain  no  doubt.  The  effect  of 
the  act  of  1872  was  to  turn  over  delinquent  taxes  of  all  cities  and  incorporated 
towns  to  the  county  collector  for  further  proceedings.  This  is  the  plain  lan- 
guage of  section  178  of  that  act,  and  so  we  have  held.  State  v.  Shepherd,  74 
Mo.  310;  State  v.  Van  Every,  lb  Mo.  530.  Nor  does  it  make  any  difference 
whether  the  town  or  city  had  or  had  not,  before  the  act  of  1872.  a  lien  for  its 
unpaid  and  delinquent  taxes.  In  either  event  the  delinquent  taxes  of  the 
towns  and  cities  were  to  be  enforced  by  the  county  collector,  and  on  the  same 
day  that  he  enforced  state  and  county  taxes,  and  to  that  end  a  lien  was  de- 
clared in  favor  of  the  state. 

We  are  cited  to  the  case  of  City  of  Kansas  v.  Payne,  71  Mo.  159,  but  it  has 
no  application  to  the  case  in  hand.  In  that  case  it  is  conceded  that  the  effect 
of  the  act  of  1872  was  to  transfer  the  collections  of  delinquent  city  taxes  to 
the  county  authorities.  Subsequently,  and  in  1875,  by  an  amendment  to  the 
charter  of  that  city,  the  power  to  collect  the  delinquent  city  taxes  was  taken 
away  from  the  state  and  county  officers,  and  vested  in  the  city  authorities. 
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From  thence  forward  the  taxes  were  to  be  collected  by  and  in  the  name  of  the 
City  of  Kansas.  The  question  in  that  case  was  whether  this  authority  of  the 
city  over  its  own  taxes  was  taken  from  it  and  again  vested  in  the  county  offi- 
cers by  the  subsequent  act  of  1879,  and  it  was  held  that  it  was  not;  that  not- 
withstanding the  amendment  of  1879  to  the  general  revenue  laws  of  the  state, 
the  City  of  Kansas  still  had  the  right  to  collect  its  own  delinquent  taxes,  under 
the  provisions  of  its  charter  of  1875. 

The  act  of  1872  did  then  create  a  lien  for  these  delinquent  taxes  assessed  by 
the  town  of  Hermann,  and  that  lien  must  according  to  that  act  be  enforced 
by  the  county  collector.  This  duty  of  enforcing  the  lien  still  remained  with 
the  collector  under  the  act  of  April  12,  1877,  Laws  1877,  p.  885.  The  first 
section  of  the  amendatory  act  of  April  21,  1879,  (Laws  1879,  p.  187,)  makes 
it  the  duty  of  the  city  collectors,  in  cities  having  a  population  of  5,000  or  more 
inhabitants,  to  return  to  the  city  register  the  delinquent  lists;  and  other  sec- 
tions of  that  act  provide  that  in  all  such  cities  the  delinquent  taxes  are  to  be 
collected  tiy  the  city  otBcers,  and  not  by  tlie  county  collector.  By  section  9  the 
lien  is  in  express  terms  declared  in  favor  of  such  cities.  But,  as  to  state  and 
county  taxes,  and  delinquent  taxes  of  cities  and  towns  having  less  than  5.000 
inhabitants,  the  collection  thereof  remained  with  the  county  collector  as  before 
the  passage  of  the  act  of  1879.  As  to  towns  and  cities  having  less  than  5,000 
inhabitants,  sections  177-182  of  the  act  of  1872  remained  in  full  force.  These 
sections  are  the  same  as  sections  6827-6831,  Rev.  St.  1879.  The  amendments 
of  these  sections  by  the  act  of  April,  1883,  (Laws  1883,  p.  151,)  do  not  affect 
the  question  under  consideration.  The  town  of  Hermann  having  U^ss  than 
5,000  inhabitants,  this  suit  was  therefore  properly  ^brought  in  the  name  of  the 
state  at  the  relation  and  to  the  use  of  the  county  collector.  The  lien  for  the 
delinquent  tax  could  not  be  enforced  in  any  other  way. 

2.  This  suit  was  brought  to  enforce  the  collection  of  taxes  for  the  year 
1884,  and  was  commenced  on  the  twenty-second  Sept^nber,  1885.  Now  sec- 
tion 6848,  Rev.  St.,  is  the  same  as  section  8  of  the  act  of  1879,  before  men- 
tioned. If  this  section  be  examined  in  connection  with  that  entire  law,  it 
will  become  clear  that,  as  to  all  taxes  accruing  after  1880,  no  suit  can  be 
brought  thereon  until  one  year  after  the  tax  becomes  delinquent.  This  pro- 
hibition applies  alike  to  state  and  county  taxes,  and  to  delinquent  taxes  of 
towns  and  cities  having  less  than  5,000  inhabitants,  all  of  which  taxes,  in  con- 
templation of  the  law,  are  to  be  extended  in  the  county  "back  tax  book." 
The  prohibition  applies  also  to  the  delinquent  taxes  of  cities  of  5,000  or  more 
inhabitants,  and  which  taxes  are  to  beextended  on  the  city  "back  tax  book.** 
Of  course,  we  do  not  speak  of  cities  governed  by  different  charter  provisions, 
passed  after  the  act  of  1872,  as  is  the  case  of  City  of  Kanscu  y.  Payne^  supra. 

It  follows  from  what  has  been  said  that  this  suit  was  premature,  and  for 
this  reason  only  the  judgment  is  affirmed. 

(All  concur.) 


State  9.  Schloss. 

{Supreme  Court  of  Missouri.    December  19,  1887.) 

Indictmbvt  and  Informatiok— Form— Subplubaoe. 

Const.  Mo.  art.  6,  {  38,  provides  that  all  indictments  shall  conclude  "afi^inst  the 
peace  and  dignity  of  the  state."  To  an  indictment  so  stating  was  added,  "  and 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided."  HM^  that 
the  latter  clause  was  surplasage,  and  the  indictment  was  good. 

HoMiciDB — ^Assault  with  IvTKvn  to  Kill — IzmicrMKirr. 

An  indictment  stated  that  defendant  did  feloniously,  and  of  malice  aforethonght, 
make  an  assault,  and  then  and  there  with  a  piece  oY  iron,  (describing  it.)  being  a 
deadly  weapon,  feloniously,  etc.,  strike,  etc.,  one  H.,  then  and  there  giving  him  a 
wound,  (describing  it,)  with  the  intent  feloniously,  etc.,  to  kill  him.  HSd,  that 
this  was  a  good  indictment  for  assault  with  intent  to  kill. 
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3.  Samb— TBiAJV—IvBTBUcrrioivB  A8  TO  SiMPLV  Assault. 

Kev.  St.  Mo.  1879,  }{  1265,  1655,  provide  that  one  charged  with  assault  with  in- 
tent to  kill  may  be  convicted  of  assault,  though  but  a  misdemeanor.  It  was  proven 
that  defendant  used  a  deadly  weapon  in  a  manner  likely  to  produce  death.  The 
defendant  claimed  she  acted  in  self-defense.  Heldj  that  there  was  no  error  in  fail- 
ins  to  instrnct  as  to  simple  assault. 

Appeal  from  St.  Louis  criininal  court;  G.  S.  Van  Wagoner,  Judge. 
Indictment  for  assault  with  intent  to  kill.    Kate  Schloss,  defendant.    Ver- 
dict, guilty,  and  appeal  by  defendant. 
The  Attorney  General,  for  the  State.    Martin  <&  Fauntleroy,  for  appellant. 

Black,  J.  The  defendant  was  indicted  under  section  1262,  Rev.  St.,  for 
an  assault  with  intent  to  kill  William  Hodnett.  She  was  found  guilty  under 
the  succeeding  section,  and  her  punishment  was  fixed  at  a  fine  of  $100. 

1.  Objection  is  made  to  the  indictment  because  it  does  not  conclude,  "against 
the  peace  and  dignity  of  the  state."  The  thirty-eighth  section  of  article  6  of 
the  constitution  declares  that  all  indictments  shall  thus  conclude.  The  pres- 
ent indictment  concludes,  '*  against  the  peace  and  dignity  of  the  state,  and  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided;"  so  that  the 
real  objection  is  that  the  constitutional  words  are  followed  by  the  words  **and 
contrary  to  the  form,"  etc.  In  the  cases  of  State  v.  Lopez,  19  Mo.  255,  and 
State  V.  Femberton,  30  Mo.  376,  neither  the  constitutional  words,  nor  words 
of  like  import,  were  used  in  the  concluding  portion  of  the  indictments,  and 
hence  the  Indictments  were  held  to  be  bad.  But  in  State  v.  Hays,  78  Mo. 
600,  the  addition  of  the  words  *'of  Missouri"  was  held  to  furnish  no  valid 
ground  of  objection  to  the  indictment.  Under  like  constitutional  provisions 
in  other  states,  a  literal  compliance  with  the  formula  is  not  required;  and  it 
is  generally  said,  redundant  words,  not  affecting  the  sense,  may  be  rejected. 
Zartesseler  v.  People,  17  111.  101;  Anderson  v.  State,  5  Ark.  444;  State  v. 
Kean,  10  N.  H.  347.  Under  our  statute,  an  indictment  will  not  be  held  bad 
because  it  fails  to  state  the  offense  to  have  been  contrary  to  the  statute;  and 
this,  too,  though  the  offense  may  have  been  created,  or  the  punishment  de- 
dared,  by  statute.  Section  1821,  Bev.  St.  The  words  ''and  contrary  to  the 
form,"  etc.,  may  therefore  be  rejected  as  surplusage,  and  the  indictment  will 
be  gfyod;  and  so  it  has  been  ruled  by  the  court  of  appeals  in  a  like  cause. 
State  v.  Meredith,  2  Mo.  App.  7. 

2.  The  point  made,  that  the  indictment  does  not  allege  that  the  assault  was 
made  with  intent  to  kill,  is  not  well  taken.  After  stating  that  the  defendant 
did  upon  Hodnett  feloniously,  of  purpose,  and  of  her  malice  aforethought, 
make  an  assault,  it  proceeds  to  state  that  she  did  then  and  there,  with  a  piece 
of  iron,  (describing  it,)  the  same  being  a  deadly  weapon,  feloniously,  etc., 
strike,  cut,  beat,  and  wound  Hodnett,  then  and  there  giving  him  one  wound. 
(describing  the  same,)  with  the  intent  feloniously,  etc.,  to  kill  him,  (the  said 
Hodnett.)  The  indictment,  it  will  be  seen,  first  alleges  the  assault,  and  then 
proceeds  to  state  the  battery.  It  is  not  necessary,  in  the  clause  charging  the 
assault,  to  say  it  was  made  with  intent  to  kill.  The  intent  to  kill  is  clearly 
charged  in  the  subsequent  allegations,  and  the  transaction  set  out  is,  by  the 
very  terms  of  the  indictment,  to  be  taken  as  a  whole.  As  a  battery  includes 
an  assault,  there  is  good  authority  for  saying  that  the  allegation  of  an  assault 
might  be  omitted;  but,  however  that  may  \^,  this  indictment,  in  the  respect 
under  consideration,  comes  up  to  the  approved  form.  2  Bish.  Grim.  Proc.  §§ 
57,  512;  State  v.  Greenhalgh,  24  Mo.  373. 

3.  The  court  gave  instructions  as  to  an  assault  with  intent  to  kill,  both  with 
and  without  malice  aforethought,  and  upon  the  subject  of  self-defense.  Some 
objections  are  made  to  these  instructions,  but  we  find  nothing  in  them  which 
needs  any  special  consideration.  There  is  an  objection  made  here  that  the 
court  failed  to  give  any  instruction  as  to  a  simple  assault  and  battery.  By 
the  Bevised  Statutes  of  1879,  one  charged  with  an  assault  with  intent  to  kill 
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may  be  convicted  of  such  lesser  offense,  though  it  is  but  a  misdemeanor* 
Sections  1265,  1655.  This  objection  necessitates  a  brief  statement  of  tne 
evidence.  Hodnett,  a  deputy-constable,  in  company  with  two  other  persons^ 
went  to  the  house  of  Stephen  Schloss,  defendant's  husband,  to  execute  a  writ 
of  replevin.  Hodnett,  in  substance,  says:  '*I  attempted  to  read  the  writ,  but 
he  refused  to  listen.  When  I  finished  reading,  the  two  persons  with  me  be- 
gan to  carry  out  the  goods.  Mr.  and  Mrs.  Schloss  caught  hold  of  the  goods, 
and  I  endeavored  to  stop  Mr.  Schloss,  when  he  remarked,  *  I  have  one  of  those 
things  too,'  and  went  to  the  safe  and  got  a  revolver.  I  then  drew  my  revolver. 
He  started  to  the  door  to  close  it,  and  I  followed  him.  When  he  reached  the 
door  I  got  hold  of  him.  He  picked  up  a  bar  of  iron,  and,  while  we  were 
struggling,  his  wife  ran  up  and  struck  me  with  a  piece  of  iron  18  or  20  inches 
long,  inflicting  a  wound  upon  my  head  about  four  inches  long."  Defendant 
testified  that  her  husband  did  not  understand  the  paper.  That  he  proposed 
to  go  and  get  some  one  to  explain  it  in  German,  when  Hodnett  cursed  him, 
and  tlireatened  to  shoot  him  if  he  moved.  She  asked  Hodnett  who  he  was, 
and  he  said  he  was  a  constable,  and  she  said  he  had  no  right  to  abuse  her  hus- 
band. That  Hodnett  then  got  mad,  and  struck  her  several  times,  knocking 
her  down  on  a  pile  of  iron.  That  he  then  caught  her  by  the  throat,  and 
pointed  a  pistol  at  her,  and  she  reached  out,  got  the  iron,  and  hit  him  on  the 
head. 

If  the  defendant's  statement — which  is  corroborated  by  the  servant  girl — 
be  true,  then  she  had  a  riglit  to  do  as  she  did ;  nor  was  it  necessary  that  she 
should  be  at  all  choice  in  the  selection  of  the  weapon.  But  the  jury  must 
have  found  that  her  statement  oi!  the  transjiction  was  not  true.  Two  other 
witnesses  for  tlie  state  testified  that,  when  Schloss  and  Hodnett  were  strug- 
gling with  each  other,  defendant  ran  up  and  struck  Hodnett  with  a  piece  of 
iron  which,  one  of  them  says,  was  eighteen  or  twenty  inches  long,  one  or 
two  inches  wide,  and  three-eigh^ths  of  an  inch  thick.  Bishop  says :  "  If  a  deadly 
weapon  is  employed,  neither  with  direct  aim,  nor  in  a  manner  likely  to  be 
deadly  in  the  particular  instance,  it  is  not  to  be  legally  regarded  in  the  par- 
ticular instance  as  deadly. "  2  Bish.  Grim.  Law,  §  681.  But  in  this  case  the 
defendant  gave  the  blow  on  purpose,  and  with  a  direct  aim.  On  all  the  evi- 
dence, the  weapon  used  must  be  regarded  as  a  deadly  one.  It  was  used  in  a 
manner  likely  to  produce  death,  and  the  only  explanation  of  such  use  is  that 
it  was  in  self-defense.  Without  any  other  or  further  explanation,  we  do  not 
see  how  the  court  could  have  given  an  instruction  as  to  a  simple  assault.  The 
use  of  a  deadly  weapon  in  a  manner  likely  to  produce  death  makes  prima 
faeie  a  case  of  intent  to  kill.  No  effort  was  made  to  overcome  that  prima 
fade  case,  except  b^  showing  that  the  defendant  acted  in  self-defense.  Un- 
der these  circumstances,  we  are  of  the  opinion  there  was  no  error  in  failing 
to  instruct  as  to  a  simple  assault.  No  suggestion  was  made  to  the  court  of 
the  propriety  of  giving  such  an  instruction,  and  the  case  was  not  tried,  either 
by  the  state  or  defendant,  on  any  such  theory.  Had  the  indictment  been 
drawn  for  an  assault  in  resisting  the  execution  of  legal  process,  under  the 
same  section  that  it  is  drawn,  no  such  question  would  have  arisen;  still,  there 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

(All  concur.) 


Nakson  tt  al,  V.  Jacob  et  al. 

{Supreme  Court  of  Missouri    December  19, 1887.) 

1.  Carbibb--Oomicon  Cabribr  of  Gkx>D6— Dbliybrt  to  G0N8I01<niB— Ck>NyXH0ION. 

Plaintiila*  assignors  shipped  by  a  common  carrier  certain  goods  addressed  to  an- 
other person,  but  took  a  bill  of  lading  which  showed  that  the  goods  were  consigned 
to  the  order  of  the  consignors.    On  the  arrival  of  the  goods,  another  common  carrier. 
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in  the  usual  course  of  business,  and  at  the  addressee's  request,  obtained  and  deliv- 
ered them  to  him  without  notice  that  he 'was  not  the  real  owner.  Held,  that  there 
had  been  no  conversion  by  the  second  carrier. 

2.  Sues— Who  abb  Connbcting  Cabrixrs. 

Goods  were  shipi>ed  by  common  carrier;  the  destination  bein^  East  St.  Louis,  Illi- 
nois. On  their  arrival,  the  carrier  notified  the  addressee  of  its  readiness  for,  and 
insisted  on,  immediate  delivery,  and  he  had  the  eoods  transported  to  St.  Louis,  Mis- 
souri, by  another  common  carrier.  Heldy  that  the  latter  carrier  was  not  a  connect- 
ing' carrier. 

3.  Same — Action  fob  Convbbsion— Watvbb  of  Bight  to  Maiittain.  * 

Plaintiff  s,  having  a  claim  arising  out  of  a  consignment  of  ^oods  against  one  who 
had  assigned  his  property  for  the  benefit  of  his  creditors,  took  judgment  by  procur- 
ing the  allowanoe  bv  the  assignee  of  the  claim  as  an  account  against  the  estate,  ac- 
cepted several  dividends  from  the  assignee  in  part  payment,  and,  before  the  admin- 
istration of  the  estate  was  completed,  sued  the  addressee  of  the  consignment  and 
the  carrier  for  an  alleged  conversion  of  the  goods.  Held,  that  plaintiffs  nad  waived 
their  right,  if  any,  to  sue  for  a  conversion.  Black  and  ^bagb,  JJ.,  dissenting  from 
the  conclusion  that  tiie  allowance  by  the  assignee  was  a  judgment. 

4.  Saxb— Dbxani>— Plbadino. 

Rev.  St.  Mo.  1879,  $  1018,  provides  that,  in  actions  for  either  property  or  money, 
a  failure  to  demand  the  subject-matter  of  the  suit  before  the  beginning  thereof  shall 
not  be  available  unless  pleaded  in  defense,  and  aocompaniea  by  a  tender  of  the 
amount  due;  and  that  if.  in  such  case,  plaintiff  does  not  recover  more  than  the  sum 
tendered,  he  shall  pay  ail  costs.  Held,  that  this  provision  does  not  apply  to  a  de- 
mand necessary  to  sustain  an  action  of  trover,  nor  to  common  carriers. 

5.  Paktibs— Real  Pabtt  in  Intebeb't— Pleading  and  Pboof. 

Rev.  St.  Mo.  18T9,  8  1018,  provides  that  every  action  shall  be  prosecuted  In  the 
name  of  the  real  party  in  interest.  The  answer  in  a  suit  brought  by  plalntifls,  as 
assignees  of  the  cause  of  action,  denied  the  assignment,  and  that  plaintiffs  were  the 
real  parties  in  interest.  On  trial,  plaintiffs  prcKluced  In  evidence  a  written  assign- 
ment of  the  cause  of  action  to  them,  and  defendants  offered  testimony  to  impeach  it. 
Heidj  that  an  issue  was  ndsed  whether  plaintiffs  were  such  parties,  and  that  the 
testimony  was  admissible. 

Appeal  from  St.  Louis  court  of  appeals. 

Action  of  trover  by  Joseph  S.  Nanson  et  dl.,  appellants,- against  Robert 
Jacob  and  the  St  Louis  Transfer  Company,  respondents,  and  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,  for  the  conversion  of  some  bales  of  hops. 
Tbe,remaining  facts  are  stated  in  the  opinion. 

Albert  Amstein,  for  appellants.  8,  if,  Breckinridge  and  Millard  F,  Watts, 
for  respondent,  St.  Louis  Transfer  Co. 

Sherwood,  J.  Action  in  trover,  brought  against  Robert  Jacob,  the  St. 
Louis  Transfer  Company,  and  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, for  the  alleged  conversion  of  a  number  of  bales  of  hops,  the  property  of 
plaintiffs'  assignors.  The  petition  states,  in  substance,  that  S.  and  F.  Uhl- 
mann  were  on  the  sixteenth  day  of  December,  1879,  the  owners  and  in  pos- 
session of  a  certain  number  of  bales  of  hops;  that  on  that  day  they  casually 
lost  the  same  out  of  their  possession;  that  on  the  same  day  that  said  property 
came  into  the  possession,  by  finding,  of  defendants,  who  refused  to  deliver 
them  to  said  S.  and  F.  Uhlmann,  but  converted  the  same  to  their  own  use; 
that,  after  the  said  cause  of  action  accrued  in  favor  of  the  said  Uhlmanns, 
they  did,  on  the  fifteenth  day  of  January,  1880.  assign  the  same  to  plaintiffs. 
The  defendants  answered  separately,  the  defendant  Jacob  denying  all  the  al- 
legations of  the  petition,  and  alleging  as  his  defense,  in  substance,  that  he 
had  bought  the  hops  of  the  Uhlmanns;  that  after  the  purchase  he  made  an  as- 
signment for  the  benefit  of  his  creditors ;  that  plaintiffs,  claiming  to  be  the 
assignees  of  the  Uhlmanns  in  the  contract  of  sale  of  the  hops,  accepted  the  pro- 
visions of  the  assignment,  and  proved  up  their  claim  before  the  assignee,  and, 
in  payment  of  the  claims,  the  assignee  had  transferred  to  plaintiff  certain 
claims  and  choses  in  action ;  that  the  assignee  had  paid  part  of  the  claim  in 
money;  and  the  administration  of  the  effects  of  his  estate  was  not  yet  closed. 
The  defendant  the  St.  Louis  Transfer  Company  denied  all  the  allegations  of 
the  petition,  and  alleged  that  it  was  a  common  carrier,  engaged  in  the  trans- 
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portation,  by  wagons,  of  freight  from  East  St.  Louis  to  St  Louis;  that,  on 
the  day  of  the  alleged  conversion,  defendant  Jacob  represented  to  it  that  he 
had  three  car-loads  of  hops  in  East  St.  Louis,  which  he  desired  this  defendant 
to  bring  for  him  to  the  city  of  St.  Louis,  and  at  the  same  time  showing  tliis 
defendant  written  and  printed  notices  from  the  defendant  railway  company 
to  him,  notifying  him  of  the  arrival  of  the  hops  in  East  St.  Louis  consigned 
to  him,  and  requiring  him  to  call  and  remove  the  same;  that  thereupon  this 
defendaot  agreed  with  Jacob,  for  a  certain  price,  to  bring  the  bops  for  him  to 
St.  Louis;  that  Jacob  indorsed  his  order  on  said  notices  from  the  railway  com- 
pany, requesting  the  railway  company  to  deliver  the  hops  to  this  defendant; 
that  said  notices  disclosed  no  claim  of  any  other  person  to  said  hops,  aad,  on 
the  contrary  thereof,  warned  defendant  Jacob  that  unless  said  hops  were  re- 
moved within  the  time  by  the  notices  indicated,  i,  e.,  24  hours,  he  would  be 
required  to  pay  a  penalty  for  delay  in  the  shape  of  an  increased  charge  to  the 
carrier,  the  railroad  company,  for  warehouse  fees;  that,  upon  presentation  of 
this  order  of  defendant  Jacob  to  the  railway  company,  the  hops  were  deliv- 
ered to  this  defendant,  and  by  it  delivered  to  Jacob  in  St.  Louis;  that  ail  of 
its  acts  were  done  in  good  faith,  and  in  accordance  with  its  custom,  and  the 
custom  and  duty  of  common  carriers;  that  it  exercised  no  act  of  ownership 
over  said  hops,  and  did  not  in  any  manner  convert  the  hops  to  its  own  use, 
or  the  use  of  any  one;  that  no  demand  had  ever  been  made  upon  it  by  plain- 
tiffs for  the  hops,  or  the  value  thereof;  denied  the  assignment  to  plaintiff, 
and  alleged  the  sale  of  the  hops  to  Jacob,  as  set  forth  in  the  answer  of  Jacob, 
etc.  The  plaintiffs  dismissed  their  cause  of  action  as  to  the  A^abash,  etc.. 
Rail  way  Company. 

The  facts  in  this  case  are  briefly  as  follows:  "On  the  twenty-fourth  day  of 
November,  1879,  said  S.  and  F.  Uhlmann,  assignors  of  plaintiffs,  dealers  in 
hops  in  New  York  city,  consigned  tp  Elobert  Jacob,  of  St.  Louis,  a  lot  of  hops, 
part  of  which  are  involved  in  this  controversy.  The  hops  were  shipped  by 
the  Red  Line  Transit  Gomp^iy,  of  which  the  St.  Louis,  Wabash  &  Pacific 
Railroad  Company  was  the  terminal  carrier  at  St.  Louis  and  East  St.  Louis, 
and  a  bill  of  lading  given  therefor,  by  which  it  appeared  that  the  hops  were 
consigned  to  the  order  of  S.  and  F.  Uhlmannr.  A  draft  was  drawn  for  the 
amount  of  the  invoice  of  the  hops,  attached  to  this  bill  of  lading,  and  sent  to 
the  Bank  of  Commerce  of  St.  Louis,  with  instructions  to  surrender  the  bill  of 
lading  to  Jacob  on  payment  of  the  draft;  on  each  bale  of  hops  there  was  a  tag 
bearing  the  number  and  address,  R.  Jacob  &  Co.  The  hops  reached  East  St. 
Louis  over  the  Red  Line  Transit  Company,  and  were  stored  at  the  depot  of 
the  Wabash  Railroad  Co.  After  remaining  there  a  day  or  so,  the  Wabash 
Railroad  Co.,  the  terminal  carrier  at  St.  Louis  and  East  St.  Louis  of  the 
line  bringing  the  hops,  addressed  to  R.  Jacob  A  Co.  a  notice  stating  that 
the  hops  consigned  to  them  had  been  received  at  the  depot  in  East  St.  Louis, 
stating  the  amount  of  charges  on  the  same,  and  that  if  the  goods  were  not 
taken  away,  and  charges  paid,  in  twenty-four  hours,  the  hops  would  be  stored 
at  their  risk  and  expense.  The  notice  also  st'ited  that  the  goods  would  not 
be  delivered  without  a  written  order  from  the  consignee,  (Jacob;)  and  at  the 
bottom  of  this  notice  was  a  blank  order,  to  be  filled  out  oy  Jacob,  directing 
the  Wabash  Railroad  Co.  to  deliver  the  hops  to  the  person  therein  named. 
Jacob  received  this  notice,  carried  the  same  to  Fitzgibbon,  the  agent  of  de- 
fendant the  St.  Louis  Transfer  Company,  handed  him  a  check  for  the  amount 
of  the  railroad  charges,  and  filled  out  the  blank  order  at  the  bottom  of  the  no- 
tice, directing  the  Railroad  Co.  to  deliver  the  hops  to  defendant.  The  de- 
fendant presented  Jacob's  check  for  the  charges,  and  his  order  to  the  Wabash 
Railroad  Co.,  and  received  from  it  the  hops  which  defendant  then  delivered 
according  to  Jacob's  direction.  Tills  all  occurred  about  the  sixteenth  of  De- 
cember, 1879,  and  in  the  mean  time  the  bill  of  lading  had  been  received  by  the 
Bank  of  Commerce,  attached  to  the  draft;  and  the  draft  was  unpaid,  and  the 
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bill'of  lading  was  still  in  the  posseBsion  of  the  bank,  when  Jacob  recelTed  the 
hops.  About  two  weeks  after  receiring  the  hops,  Jacob  made  an  assignment 
for  the  benefit  of  his  creditors  to  Hugo  Muencli,  and  on  the  fifteenth  of  Jan- 
uary, 1880,  S.  &  F,  Uhlmann,  the  original  owners  of  the  hops,  executed  and 
delivered  to  plaintiffs  an  instrument  in  writing,  purpoi-ting  to  assign  for  value 
to  plaintiffs  all  their  right  and  interest  in  and  to  the  hops,  and  also  any  claim 
or  dividend  they  might  have  by  reason  by  the  conversion  of  the  hops  against 
any  person.  Plaintiffs  proved  up  a  claim  against  the  assigned  estate  of  Jaoob 
before  Muench,  Jacob's  assignee,  on  account  of  these  hops;  but  whether  for 
conversion,  or  as  for  a  sale,  there  was  some  dispute, — ^the  assignee  stating 
that  be  refused  to  allow  the  claim  as  for  conversion,  and  so  stated  to  plain- 
tiffs' attorney  when  the  claim  was  first  presented;  but  the  official  record  of 
the  assignee  shows  positively  that  he  allowed  the  claim  as  on  account,  and 
that  plaintiffs'  attorney,  when  finally  presenting  the  claim  for  allowance,  and 
having  it  allowed,  knew  that  the  assignee  had  stated,  at  the  time  of  his  first 
presentation  to  him,  that  he  could  not  allow  the  claim  on  the  basis  of  a  con- 
version, yet  was  silent  as  to  this  point,  though  the  assignee  had  given  no  hint 
of  any  change  of  opinion  on  that  question.  Subsequently,  several  payments 
were  made  by  the  assignee  to  appellants  on  account  of  the  allowance;  and 
when  this  case  was  tried,  and  verdict  found,  the  assigned  estate  of  Jacob  was 
not  yet  settled,  and  it  was  still  undetermined  what  additional  payments  would 
be  made  on  account  of  the  allowance.  At  the  trial,  the  defendant  transfer 
company  attempted  to  show  by  one  of  the  plaintiffs  that  they  were  not  the 
real  parties  in  interest;  but  the  court  excluded  the  testimony,  holding  that  the 
paper  purporting  to  assign  the  interest  of  the  Uhlmanns  to  plaintiffs  was  con- 
clusive. Defendant  transfer  company  offered  to  show,  as  fully  appears  in  the 
record,  that,  at  the  time  uf  receiving  the  goods  from  the  Wabash  Haifroad  Co., 
it  had  no  knowledge  of  the  fact  that  a  bill  of  lading  had  been  issued  to  the 
order  of  the  Uhlmaims,  or  any  one  else;  that  it  received  the  goods  from  the 
Railroad  Co.  without  any  knowledge  of  the  faM  that  Jacob  was  not  the  con- 
signee, in  the  regular  course  of  its  business  as  a  common  earlier;  but  all  this 
was  excluded  by  the  court  as  immaterial,  and  to  the  ruling  of  the  court  said 
defendant  duly  excepted." 

1.  The  demurrer  to  the  evidence  of  plaintiffs  should  have  prevailed.  A 
mere  bailee,  whether  common  carrier  or  otherwise,  is  guilty  of  no  conversion, 
though  he  receive  property  from  one  not  rightfully  entitled  to  possession,  and, 
acting  as  a  mere  conduit,  delivers  it  in  pursuance  of  the  bailment,  if  this  is 
done  before  notice  of  the  rights  of  the  real  owner.  On  the  other  hand,  if  he 
has  such  notice,  his  status  is  altogether  altered,  and  he  acts  at  his  peril. 
Cooley,  Torts,  456.  This  distinction  between  acting  with  or  without  notice, 
in  such  circumstances,  is  fully  and  pointedly  recognized  in  Dusky  v.  Rudder, 
80  Mo.  400.  Common  carriers,  by  reason  of  the  nature  of  their  business, 
which  imperatively  requires  them  to  receive  and  forward  goods  when  tend- 
ered in  the  usual  course  of  their  business,  have  long  foimed  an  exception  to 
the  stringency  of  general  rules  in  respect  to  what  constitutes,  in  similar  cases, 
a  conversion.  The  authorities  on  this  point  are  abundant.  Oreenway  v. 
FUlier,  1  Car.  &  P.  190;  Ross  v.  Johruton,  5  Burrows,  2825;  Fowler  v.  HoU 
lins,  L.  R.  7  Q.  B.  616;  Hiort  v.  Bott,  L.  R.  9  Exch.  86;  Burditt  v.  Hunt, 
2b  Me.  419;  Smith  v.  Colby,  67  Me.  169;  Strickland  v.  Barrel,  20 Pick.  415; 
Lading  v.  MtUcahy,  8  Allen,  575;  Fouldes  v.  Willoughby,  8  Mees.  8c  W.  540; 
Waring  v.  Railroad,  76  Pa.  St.  491.  When  goods  come  into  the  possession  of 
a  person  by  delivery  or  by  finding,  he  is  not  liable  in  trover  for  them  without 
proof  of  a  tortious  act.  Wilhraham  v.  Snow,  2  Saund.  47e;  Mu1grar>e  v.  Og- 
den,  1  Cro.  £liz.  219.  And  where  a  person  receives  goods  by  delivery  from  one 
whom  he  is  entitled  to  regard  as  the  owner,  and,  having  so  received  them, 
conveys  them  to  another  to  whom  they  are  sent,  he  does  no  tortious  act. 
Parker  v.  Qodin^  2  Strange,  813.    Now,  a  conversion  may  be  proved  in  three 
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ways:  (1)  By  a  tortioaa  taking;  (2)  by  any  use,  or  appropriation  to  the  use, 
of  the  per^ion  in  possession,  indicating  a  claim  of  right  in  opposition  to  the 
rights  of  the  owner;  (3)  by  a  refusal  to  give  up  possession  to  the  owner  on 
demand.  3  Bob.  Pr.  462,  and  cases  cited.  '*7'Ae  idea  of  property  is  the  es- 
sence of  a  conversion,  **  Id.  459.  This  case  presents  none  of  the  elements  of 
a  conversion  on  the  part  of  the  transfer  company.  It  was  engaged  in  its  or- 
dinary duty  of  a  common  carrier.  It  received  the  goals  from  the  Wabash 
Hail  way  Company,  then  in  the  lawful  possession  of  the  goods,  and,  without 
notice  of  the  rights  of  the  real  owner,  delivered  those  goods  in  pursuance  of 
the  bailment;  thus  bringing  this  case  fully  within  the  rule  laid  down  by  €kK>ley 
and  other  authorities  cited.  Here,  no  demand  or  refusal  was  proven,  so  as  ta 
terminate  the  lawful  holding,  and  transform  it  into  a  wrongful  one. 

2.  But  it  is  urged  that  in  this  case  no  demand  was  necessary  according  to 
the  terms  of  the  statute,  and  the  rulings  made  thereon.  The  statute  on  the 
subject  is  as  follows:  "Objection  that  no  demand  has  been  made,  not  availa- 
ble, when.  It  shall  not  hereafter  be  available  to  a  party,  as  an  objection,  that 
no  demand  for  the  subject-matter  of  a  suit  was  made  prior  to  its  institution, 
unless  it  is  expressly  set  up  by  way  of  defense  in  the  answer  of  replication, 
and  is  also  accompanied  with  a  tender  of  the  amount  that  is  due;  in  which 
case,  if  the  plaintiff  will  further  prosecute  his  suit,  and  shall  not  recover  a 
greater  sum  than  is  tendered,  he  shall  pay  all  costs.  This  provision  shall  be 
applicable  as  well  to  actions  for  property  as  for  money.  When  property  is 
tendered,  the  damages  for  its  detention,  if  any,  shall  also  be  tendered. "  Kev. 
St.  1879,  §  1013.  This  section  is  found  under  the  appropriate  title  of  "Costs 
in  Civil  Cases."  The  rulings  on  that  statute  are  as  follows:  In  Westcott  v. 
De  Montreville^  30  Mo.  252,  the  action  was  one  for  a  sum  of  money;  an  ordi- 
nary action  of  debt.  The  same  may  be  said  of  the  case  of  Lee  v.  Casey,  39 
Mo.  383,  where  the  suit  was  for  the  sum  of  $250.  In  delivering  the  opinion, 
however,  it  was  said  that  the  action  was  not  one  of  trover,  and  if  it  were,  etc.» 
(citing  the  statute. )  The  utterance  in  that  case  was  therefore  wholly  obiter. 
Held  V.  Mullins,  4d  Mo.  306,  was  an  ordinary  action  for  a  sum  of  money;  and 
the  statute,  and  the  case  of  Westcott  v.  De  Montreville,  supra,  were  cited. 
Raithel  v.  Dezetter,  43  Mo.  145,  is  the  first  case  in  our  reports,  where  the  con- 
version of  personal  property  was  the  gravamen  of  the  action,  where  the  statute 
referred  to  was  invoked.  Bliss,  J.,  in  delivering  the  opinion  of  the  court, 
evidently  felt  the  force  of  the  absurdity  of  treating  an  innocent  act  as  a 
wrongfid  one,  for  he  says:  '*The  removal  of  the  property  by  the  defendant 
from  the  smoke-house  for  storage  elsewhere,  when  he  had  equal  riglits  with 
the  plaintiff  to  the  use  of  the  smoke-house,  could  not  have  been  in  itself  tor- 
tious, especially  when  we  consider  that  tlie  proper  use  of  the  smoke-house  was 
for  curing  meat ;  not  for  storage.  Having  removed  it,  as  hypothetically  stated 
in  these  instructions,  his  possession  can  only  become  wrongful  by  exercising 
acts  of  ownership  over  it,  or  by  holding  it  against  the  will  of  the  owner.  How 
can  he  know  the  will  of  the  owner  without  some  manifestation  of  that  will, — 
without  a  demand,  or  something  equivalent  to  it?  Moreover,  the  law  re- 
quires a  demand,  when  the  original  possession  was  innocent,  as  evidence  of 
conversion.  But,  by  the  statute,  the  want  of  a  demand  '*  shall  not  be  available  to 
a  party"  unless  i^  is  set  up  and  tender  made.  The  defendant^  then,  is  deprived 
of  the  evidence  of  his  innocent  holding.  He  is  prohibited,  under  the  plead- 
ings, from  showing  that  such  holding  was  never  terminated;  that  it  never  be- 
came wrongful  by  demand  and  refused.  «  *  «  The  removal  of  the  prc^ 
erty,  as  there  supposed,  is  not  a  conversion.  But  what  benefit  would  this 
statement  to  the  jury  have  been  to  the  defendant,  when  the  evidence  of  his 
innocent  holding  is  unavailable  to  him?  He  took  it  from  the  plaintiff *s  pos- 
session under  circumstances  that  did  not  amount  to  a  conversion."  Fisher 
v.  City,  44  Mo.  482,  was  an  ordinary  action  for  recovery  of  the  contract  price 
for  work  done.    Battel  v.  Crav^ordy  59  Mo.  215,  was  an  action  for  the  con- 
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yersion  of  a  sum  of  money.  In  that  casej  conversion  was  in  terms  alleged, 
so  that  no  necessity  existed  for  alluding  to  the  statute^  and  therefore  that  case 
cannot  be  regarded  as  authority  pro  or  co»  the  proper  construction  of  the  stat- 
ute; so  that  there  is  but  ona  oase  in  our  reports,  and  that  one  delivered  with 
much  hesitation,  which  supports  the  contention  of  the  plaintiffs. 

I  have  never  thought  that  the  statute  applied  to  an  action  of  trover  and  con- 
version; I  have  never  thought  that  the  legislature  intended  it  to  be  thus  ap- 
plied. I  have  understood  from  an  old  and  able  lawyer,  now  deceased,  who 
was  thoroughly  conversant  with  the  history  of  legislation  in  this  state,  that 
the  statute  in  question  was  passed  with  reference  to  what  were  Icnown  as 
''property  notes."  And  the  statute  might  perhaps  apply,  also,  to  the  Ciise  of 
a  maker  or  acceptor  of  a  note  or  bill,  where  no  presentment  or  demand  is  made 
at  the  specified  place,  and  where  such  an  omission  or  neglect  is  a  matter  of 
defense  on  the  part  of  the  acceptor  or  maker,  either  to  escape  altogetlier,  or  at 
least  to  the  extent  of  damages  and  costs.  2  Greenl.  £v.  (14th  £d.)  §  1806. 
But  I  do  not  believe  tiiat  the  legislature  ever  intended,  even  conceding  the 
power  on  its  part,  to  convert  an  innocent  and  lawful  act  into  a  tortious  one. 
I  do  not  believe  that  it  lies  within  the  compass  and  bounds  of  legitimate  legis- 
lation, by  an  act  retroactive  in  its  nature,  to  make  that  which  was  originally 
innocent  and  lawful  assume  the  hue  and  complexion  of  one  originally  wrong- 
ful. In  a  word,  the  legislature  did  not  design  by  that  statute  to  create  a  con-* 
structive  conversion.  Although  our  Civil  Code  has  made  many  sweeping 
changes  in  the  forms  of  actions,  yet  it  has  not,  nor  can  it,  change  the  sub- 
stantial elements  which  go  to  make  up  the  basis  or  cause  of  an  action.  Again, 
the  action  of  trover  and  conversion  is  one  sounding  in  toi-t;  the  damages  are 
unliquidated.  The  language  of  the  statute  is,  "a  tender  of  the  amount  that 
is  due;**  thus  plainly  Indicating  indebtedness,  either  in  money  or  property. 
Besides,  tender  is  not  pleadable  to  a  claim  for  unliquidated  damages.  2  Chit. 
PI.  (16th  Amer.  Ed.)  470;  Bearle  v.  Barrett,  2  Adol.  &  £.  82.  For  these  rear 
sons  I  am  of  opinion  that  the  cases  of  KaitTiel  v.  Dozetter  and  Battel  v.  Craw- 
ford,  supra,  should  no  longer  be  followed. 

3.  And  I  do  not  believe  that,  in  any  event,  the  statute  in  question  was  in- 
tended to  apply  to  common  carriers.  The  section  under  discussion  contem- 
plates an  unconditional  tender  of  money  or  property.  Without  a  demand  hav- 
ing been  made  upon  him,  a  carrier  is  sued.  .He  is  without  any  means  of  in- 
formation whether  plaintiff  is  the  owner  or  not.  He  comes  into  court,  and,  if 
he  would  protect  himself  against  the  payment  of  costs,  he  must  make  tender 
of  the  money  or  property.  This  tender  admits  the  plaintiff's  ownership. 
If  it  should  afterwards  turn  out  that  another  party  is  the  real  owner  of  the 
money,  etc.,  the  judgment  in  the  first  action  is  no  protection  to  the  carrier  in 
the  second;  he  having  surrendered  the  property  without  a  struggle,  purely  in 
order  to  save  costs.  The  carrier  having  acquired  possession  in  the  course  of 
his  public  duty,  and  in  a  lawful  manner,  is  not  in  default,  while  pursuing  the 
U^Tvns  of  the  bailment,  until  application  is  made  to  him  by  the  owner  or  con- 
signee of  the  goods.  If  this  be  true,  then  no  action  lies  against  him  for  a  con- 
version until  he  is  placed  in  default  by  failure  to  deliver  upon  proper  demand; 
and  this  demand,  in  such  circumstances,  made  and  proven,  is  a  condition 
precedent  to  the  plaintiff's  recovery.  Views  similar  to  these  were  recently 
expressed  in  the  case  of  Cole  v.  Railway  Co.,  21  Mo.  App.  443. 

4.  There  was  error  committed  in  regard  to  the  allowance  of  the  claim  pre- 
sented to  the  assignee  of  Jacob,  and  the  force  and  effect  of  said  allowance.  That 
allowance  was  to  all  intents  and  purposes  a  Judgment,  appealable  from  as  such,^ 
and  conclusive  as  such.  Bppright  v.  Kauffman,  90  Mo.  25, 1  S.  W.  Rep.  736. 
The  official  record  of  the  assignee  shows  positively  that  he  refused  to  allow  the- 
claim  on  the  basis  of  a  conversion,  but  allowed  it  our  an  account.  The  record  of 
the  assignee  also  shows  that  Jacob  was  adjudged  by  the  assignee  entitled  to  a  re- 
duction of  2^  percent,  commission  on  the  hops,  and  the  claim  was  then  allowed^ 
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i,e.,  with  such  a  deduction.  And  it  was  admitted  on  the  trial  that  plaintiffs  had 
received  severalthousand  dollars  on  the  allowed  claim,  and  at  that  time  the  as- 
signed estate  of  Jacob  was  still  unsettled,  and  it  did  not  appear  what  addU 
tioiiai  payment  would  be  made  on  account  of  allowance.  In  such  circum- 
stances as  the  foregoing,  the  conversion,  if  any  had  occurred,  must  be  deemed 
as  waived.  Clearly,  the  plaintiffs  could  not  have  ttoo  strings  to  their  how; 
could  not  ratify  the  act  of  Jacob  on  the  one  hand,  by  having  their  claim  al- 
lowed in  the  ordinary  way,  with  a  deduction  of  commissions,  and  then  on  the 
other  side  for  a  conversion.  The  two  proceedings  were  utterly  incompatible. 
The  plaintiffs  were  put  upon  their  election  to  choose  which  remedy  they  would 
pursue,  and  having  elected  to  go  before  the  assignee  as  aforesaid,  were  neces- 
sarily precluded  from  any  other  or  further  remedy.  Any  other  theory  an- 
nounces this  remarkable  result:  that  Jacob  is  allowed  a  commission  of  2;^  per 
cent,  on  the  value  of  hops  he  is  alleged  to  have  converted  tortiously  I  In  Bretoer 
Sparrow,  7  Barn.  &  C.  310,  the  assignees  of  a  bankrupt  received  of  a  party 
who  had  taken  possession  of  the  stock  of  the  bankrupt,  and  sold  it,  after  the 
commission  in  bankruptcy  had  issued,  part  of  the  money  the  trespasser  had 
received  from  the  sale,  and  sued  him  in  trover  for  the  balance.  Batlby,  J., 
said:  "I  am  of  the  opinion  that  the  plaintiffs  have  affirmed  the  act  done  by 
the  defendant  with  reference  to  the  disposition  of  the  goods  of  the  bankrupt, 
for  they  have  accepted  from  him  the  balance  of  the  account. "  Holboyd,  J., 
said:  '*By  doing  so,  [receiving  a  part  of  the  proceeds,]  they,  [plaintiffs,]  at  all 
events,  either  recognized  him  as  their  agent  in  the  sale  of  the  bankrupt  goods,  or 
they  must  have  received  the  amount  of  the  balance  as  a  satisfaction  for  the 
wrongful  act  done  by  the  defendant.  If  they  have  treated  him  as  their  agent, 
they  cannot  afterwards  treat  him  as  a  wrong-doer,  and  maintain  trover.  If, 
on  the  other  hand,  they  accepted  the  balance  of  the  account  as  a  satisfaction 
of  the  wrongful  act,  the  acceptance  of  that  sum  is  an  answer  to  the  action." 
The  case  of  Lythgoe  v.  Vernon,  5  Hurl.  A  N.  179,  was  also  an  action  for  the 
conversion  by  defendant  of  some  hops.  Defendants  paid  plaintiffs  i)art  of  the 
proceeds,  which  plaintiff  accepted,  and  then  sued  the  defendant  for  the  entire 
value  of  the  hops.  It  was  held  that  if  the  owner  of  goods,  after  a  tortious 
sale  of  them,  waive  the  conversion,  and  claim  the  proceeds  of  the  sale,  part 
•of  which  are  paid  to  him,  he  cannot  afterwards  treat  the  seller  as  a  wrong- 
doer, and  maintain  trover  agains^him.  "Where  a  vendor,  who  has  been  de- 
frauded in  the  sale  of  his  goods,  proceeds  to  judgment  against  the  vendee  upon 
the  contract  of  sale,  after  being  fully  apprised  of  the  fraud,  his  election  is  de- 
termined, and  he  cannot  afterwards  follow  the  goods,  or  the  proceeds  thereof, 
into  the  hands  of  third  persons,  on  the  ground  of  fraud. "  In  Bank  v.  Beale, 
34  N.  Y.  473;  Kennedy  v.  Thorp,  51  N.  Y.  176;  Rodermund  v.  Clark,  46 
N.  Y.  364, — it  is  declared:  "Where  there  exists  an  election  between  incon- 
sistent remedies,  the  party  is  confined  to  the  remedy  which  he  first  preferred 
and  adopts."  In  Field  v.  Bland,  59  How.  Pr.  85,  it  is  said:  "Where,  after 
goods  had  gone  into  possession  of  defendant,  plaintiff  accepted  confession  of 
judgment  for  the  val  ue  thereof,  and  he  collected  part  thereof,  he  is  held  to  have 
elected  to  treat  the  goods  as  the  property  of  defendant,  and  he  cannot  after- 
wards change  his  ground  to  that  of  wrongful  taking  and  conversion."  In 
an  analogous  case  in  this  court,  where  the  service  on  a  defendant  was  by  or- 
<ier  of  publication,  a  personal  judgment  rendered,  and  his  land  sold,  it  was 
ruled  that  he,  knowing  all  the  facts,  could  not  accept  the  surplus  of  the  pro- 
-ceeds  of  the  sheriff's  sale  without  affirming  the  sale,  and  thus  placing  himself 
in  a  place  where  he  could  not  question  its  validity.  Austin  v.  Loring,  63  Mo. 
19.  For  the  most  obvious  reasons,  then,  the  plaintiffs  could  not,  with  one 
hand,  gather  in  the  proceeds  of  the  hops  in  the  assignee's  court,  and*  with  the 
other  hand,  take  the  hops  or  their  proceeds  in  the  circuit  court. 

5.  Something  has  been  said  about  the  defendant  transfer  company  being  a 
connecting  carrier*    I  find  no  proof  of  this  assertion  in  the  reco^.    The  dw- 
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tination  of  the  goods  had  been  reached  in  East  St.  Loais,  and  the  Wabash  Rail- 
way had  notified  Jacob  that  they  were  ready  for  delivery  upon  payment  of 
freight  and  charges;  insisting  on  the  immediate  delivery  of  the  goods,  accom- 
panied by  a  threat  of  increased  charges  for  delay.  In  such  circumstances,  the 
transfer  company  was  no  more  of  a  connecting  carrier  than  would  a  drayman 
have  been  who  was  employed  to  cart  the  goods  away;  and,  upon  the  foregoing 
facts,  it  may  be  fairly  presumed  that  the  Wabash  Railway  Company  was  the 
tennin€U  line. 

6.  Our  statute  is  express  that  ''every  action  simll  be  prosecuted  in  the  name 
of  the  real  party  in  interest,"  etc.  Rev.  St.  1879,  §  8462.  The  answer  of  the 
transfer  company  denied  the  assignment  of  the  cause  of  action  to  plaintiffs, 
and  that  they  were  the  real  parties  in  interest;  all  of  which  were  issuable  al- 
legations, and  error  was  committed  in  excluding  evidence  offered  in  their  sup- 
port. 

Other  errors  are  assigned,  but  it  is  unnecessary  to  notice  them. 

Judgment  of  St.  Louis  court  of  appeals,  reversing  that  of  the  circuit  court, 
is  hereby  afBrmed. 

Norton,  C.  J.,  and  Ray,  J.,  concur.  Black  and  Braob,  J  J.,  on  all  points, 
exeept  that  they  do  not  regard  the  allowance  by  the  assignee  as  a  judgment. 


Mathias  f>.  O'Neill. 
(Supreme  Court  of  Missouri.    December  18, 1887.) 

1.  SviDXNCB— Relbvutcy. 

Plaintiff,  as  county  treasurer,  had  made  an  overpayment  oh  a  warrant  aealnst  the 
county,  and  brought  an  action  against  defendant,  a  banker,  into  whose  hands  the 
money  had  oome,  to  declare  him  trustee  for  such  amount,  and  for  an  accounting.  On 
the  tnaL  plaintiff  was  asked  by  his  counsel  whether,  at  the  time  he  made  deposits 
in  defendant's  bank,  he  regarded  it  as  reliable.  The  question  was  excluded,  as  mima- 
terial  to  the  issue,  which  was  whether  defendant  had  received  the  money.  Held 
properly  excluded. 

8.  Bm— DocuMSFTART— Book  BivTRns.  # 

In  an  action  to  make  defendant  a  trustee  of  money  alleged  to  have  been  paid  twice 
on  collateral  security,  and  fraudulently  retained,  the  discount  books  of  defendant's 
bank  showed  the  discount  of  the  collaterals  in  question ;  and  a  witness,  defendant's 
note  clerk,  was  asked  whether  he  had  turned  over  the  securities  to  the  teller,  to 
which  he  answered,  over  objections  by  plaintiff,  that,  from  seeing  the  entries  in  his 
handwriting,  he  thought  he  did,  as  that  was  the  custom.  HelcL  that  the  answer 
was  competent  to  verify  the  entries,  and  prove  the  invariable  custom. 

8.  liimTATxoN  OF  Actions— Running  of  the  Statutb— Failure  to  Use  Diligence. 
A  shortage  in  the  treasury  by  reason  of  an  overpa3mient,  made  in  1873,  on  a  war- 
rant on  plaintiff  as  county  treasurer,  was  detected  by  him  soon  after,  but  the  action 
to  recover  the  amount  from  defendant  was  not  brought  before  1883.  To  the  plea  of 
the  five-years  statute  of  iimitation.  plaintiff  replied  that  he  had  no  knowledge  prior 
to  1879  that  the  money  came  into  defendant's  hands.  Held^  that  the  bar  was  com- 
plete, as  no  diligence  was  shown  to  discover  the  fund  missing.^ 

Appeal  from  St.  Louis  circuit  couri;;  Georqe  W,  Lxtbke,  Judge. 

Action  by  T.  W.  Mathias  against  Joseph  O'Neill,  to  make  the  latter  trustee 
of  money  erroneously  paid  out  by  plaintiff  when  treasurer  of  St.  Louis  county, 
and  alleged  to  be  in  the  bands  of  defendant. 

/.  /.  Lindley  and  W.  L.  Scott,  for  appellant.  (fNeiU  Ryan,  for  respond- 
ent. 

Sherwood,  J.  The  petition  states  that  plaintiff,  in  the  year  1873,  was 
treasurer  of  the  county  of  St.  Louis,  and  that  defendant  was  at  the  same  time 
presiding  justice  of  the  county  court  of  said  county,  and  also  president  of  the 

>One  having  the  means  of  becoming  fully  acquainted  with  the  facts  oonstituting  a 
cttose  of  action  in  his  favor  cannot,  by  pleading  his  ignorance,  avoid  the  bar  of  the  stat- 
ute.   Insurance  Co.  ▼.  McSherry,  (Md.)  11  AtL  Rep.  577,  and  note. 
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Citizens^  Savings  Bank,  a  banking  institution  in  the  city  of  St.  Loais;  tliat 
one  Dennis  Fitzpatrick  was  a  creditor  of  said  county  to  tlie  amount  of  67,000, 
and  had  a  county  warrant  tlierefur  in  November,  1873,  upon  plaintiff,  as  treas- 
urer of  said  county;  that  previously  to  the  issuance  of  this  warrant,  and  on 
or  aboat  October  23,  1873,  the  said  county  court  had  allowed  $3,000  of  said 
67,000  claim  in  favor  of  said  Fitzpatrick,  and  made  an  informal  order  recog- 
nizing said  amount  of  63,000  as  due  him;  that  subsequently  said  Fitzpatridc 
obtained  a  loan  from  said  bank,  depositing  as  collateral  for  the  loan  a  duly- 
certified  copy  of  said  order  for  63,000;  that  thereafter,  and  on  or  about  No- 
vember 22,  1873,  defendant  requested  plaintiff  to  pay  63,000  of  the  amount 
of  the  aforesaid  67,000  out  of  the  funds  in  plaintiff's  hands  as  treasurer,  and 
to  pay  the  same  into  said  bank,  to  the  end  that  Fitzpatrick's  indebtedness  to 
the  bank  might  be  thereby  liquidated.  The  defendant  left  with  plaintiff  at 
the  same  time  the  said  copy  of  the  order  for  63,000  which  Fitzpatrick  had 
previously  left  at  the  bank;  that,  as  a  matter  of  favor  to  defendant,  plaintiff 
complied  with  this  request,  and  paid  said  6^,000  into  the  bank  out  of  the 
county  funds  on  the  said  twenty-second  of  Kovember*  1873,  and  instructed 
his  clerk,  whose  duty  it  was  to  pay  warrants  on  the  treasury,  to  pay  but  64,000 
on  Fitzpatrick*s  warrant  of  67,000,  and  to  deliver  up  to  said  Fitzpatrick  said 
copy  of  the  county  order,  which  plaintiff  left  with  his  clerk  for  that  purpose; 
but  plaintiff  says  that  said  clerk  did  on  said  twenty-second  November,  1873, 
by  inadvertence,  pay  the  full  amount  of  67.000  to  Fitzpatrick,  and  at  the  same 
time  handed  him  said  copy  of  the  county  order  for  63,000;  that  said  Fitzpat- 
rick, immediately  upon  said  payment  to  him,  handed  to  defendant  out  of  said 
fund  of  67,000  so  paid  him  63,000  thereof,  and  at  the  same  time  handed  him 
said  copy  of  the  county  order,  and  that  defendant  accepted  said  amount  and 
order  from  him ;  that  defendant  became  aware  that  said  amount  had  been 
paid  to  Fitzpatrick  by  mistake,  and  that  he  (the  defendant)  held  the  same  in 
trust  for  plaintiff, — plaintiff  having,  as  the  petition  avers,  made  good  the 
shortage  to  the  county  by  paying  the  same  into  the  county  treasury  out  of  his 
Individual  means;  that  instead  of  handing  the  said  63,000  over  to  plaintiff, 
as  was  his  duty,  the  defendant  converted  the  same  to  his  own  use, — all  of  which 
was  done  by  defendant  without  plaintiff's  knowledge,  and  without  any  infor- 
mation or  suggestion  that  said  63,000  had  ever  come  into  defendant's  hands, 
until  within  a  few  months  before  the  commencement  of  this  suit.  PlaintifT 
asks  that  defendant  may  be  decreed  to  be  a  trustee  of  plaintiff  in  respect  of 
said  63,000,  and  be  decreed  to  account  for  the  same,  and  that  plaintiff  have 
judgment  for  said  amount,  with  proper  interest  and  costs.  Defendant's  an- 
swer denies  all  the  material  averments  of  plaintiff's  petition,  except  that 
plaintiff  was  treasurer  as  aforesaid,  and  that  he  was  presiding  justice  and  pres- 
ident of  the  said  bank ;  and  pleads  the  statute  of  limitations  of  five  years. 
The  reply  denies  all  allegations  of  new  matter  in  the  answer.  After  hearing 
the  evidence  in  the  cause,  the  trial  court  found  the  issues  for  the  defendant, 
and  dismissed  the  petition.  Three  grounds  were  made  the  basis  for  a  rehear- 
ing of  tlie  cause.  (1)  That,  on  the  weight  of  testimony,  the  court  should 
have  decided  in  favor  of  the  plaintiff;  (2)  that  proper  evidence  was  rejected; 
(3)  that  improper  evidence  was  admitted.  These  grounds  are  also  insisted 
upon  here. 

1.  There  was  no  error  in  rejecting  the  questions  as  to  whether  the  plaintiff 
regarded  the  banking  house  of  Taussig,  Gaup  &  Co.  as  a  safe  and  reliable 
house  at  the  time  he  made  deposits  there.  This  question  was  wholly  irrelevant 
to  the  issue  joined,  which  Wcis  whether  the  defendant  had  obtained  the  63,000 
mentioned  in  the  petition,  and  converted  the  same  to  his  own  use.  The  de- 
posit mentioned  was  one  connected  with  a  controversy  with  the  county,  and 
not  at  all  connected  with  the  case  at  bar.  Counsel  for  plaintiff  claim  that 
they  had  a  right  to  ask  the  question,  in  order  to  show  plaintiff's  good  faith  in 
making  the  deposit,  because  they  say  an  attack  had  been  made  on  the  credi- 
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bility  of  the  plaintiff,  based  upon  the  ground  that  he  was  a  defaulter.  This 
assertion  is  not  lK>rne  out  by  tlie  record;  on  the  contrary,  the  record  is  express 
on  the  point  that  the  court  refused  to  allow  defendant's  counsel  to  show  specific 
acts  in  order  to  affect  the  credibility  of  the  witness.  Specific  acts  of  either 
gqod  or  bad  faith  could  not  be  used  to  uphold  or  break  down  the  credibility  of 
■the  witness. 

2.  On  a  certain  point,  objection  was  made  to  the  testimony  of  the  witness 
Chassaing.  He  was  note  clerk  and  general  book-keeper  in  the  Citizens'  Bank. 
He  testified  that  his  duty  was  to  take  charge  of  the  notes  and  collaterals  be- 
longing to  the  bank,  and  enter  up  the  discounts  in  a  book  kept  for  that  purpose. 
It  was  also  his  custom,  as  such  officer  of  the  bank,  when  collateral  notes  ma- 
tured, to  enter  them  on  the  teller's  blotter,  and  hand  the  notes  and  collateral 
over  to  the  teller  early  in  the  morning  of  the  day  of  their  maturity,  to  be  de- 
li vered  by  the  teller  to  the  parties  paying  the  notes.  He  stated  he  h:id  examined 
certain  entries  in  those  books.  Tbey  were  in  his  handwriting.  Tiiat  h«  had 
kept  the  books  correctly,  and  he  was  satisfied  as  to  their  correctness.  Those 
entries  related  to  a  transaction  with  Fitzpatrick  in  regard  to  discounting  a  ool- 
Jateral  note  in  1873,  which  matured  November  22  of  that  year.  The  discount 
books  showed  the  discount  of  the  notes  of  Fitzpatrick;  and  the  teller's  blotter 
•contained  an  entry  in  the  handwriting  of  witness,  of  date  November  22, 1873,  of 
the  maturity  of  Fitzpatrick's  collateral  notes,  and  showed  that  witness  had 
given  the  collateral  notes  to  the  teller  on  that  d^y.  The  witness  also  said  that 
he  had  no  recollection  of  the  transactions  mentioned  in  those  entries.  Asked, 
then.  If  he  had  turned  over  the  collaterals  to  the  teller  on  the  day  mentioned, 
he  said:  "That  was  the  custom ."  Asked,  then,  by  the  court,  if  he  spoke  from 
his  recollection  of  the  fact,  or  because,  seeing  the  entry  in  the  book,  he  thought 
that  was  the  way  in  which  the  business  must  of  necessity  have  been  done,  the 
witness  re8{)onded:  "1  can  only  say  that,  from  seeing  the  entry  here  in  my 
handwriting,  that  leads  me  to  think  that  I  turned  over  the  collateral  with  the 
note."  This  answer  was  objected  to  as  incompetent,  and  error  is  assigned 
upon  it.  Greenleaf  says :  " In  fine,  it  is  presumed,  u ntil  the  contrary  is  proved, 
that  every  man  obeys  the  mandate  of  the  law,  and  performs  all  bis  official  and 
social  duties.  The  like  presumption  is  also  drawn  from  the  usual  course  of 
men's  private  offices  and  business,  where  the  primary  evidence  of  the  fact  is 
wanting."  1  Greenl.  £v.  §  40.  Elsewhere  the  same  author,  continuing  to 
speak  on  the  same  subject,  says:  <'*  *  *  This  class  of  presumptions  em- 
braces all  the  connections  and  relations  between  the  facts  proved  and  the  hy- 
pothesis stated  and  defended,  whether  they  are  mechanical  and  physical,  or  of 
a  pnrely  moral  nature.  It  is  that  which  prevails  in  the  ordinary  affairs  of  life, 
namely,  the  process  of  ascertaining  one  fact  from  the  existence  of  another. " 
Id.  §  48.  In  the  present  case,  these  entries,  being  made  contemporaneously 
with  the  act  done,  were  original  evidence, — part  of  the  res  gestce;  and  though 
It  was  necessary  to  call  the  party  who  made  them,  he  being  alive,  his  failure 
to  recollect  the  transaction  does  not  impair  its  probative  force,  he  having 
shown  that  he  kept  his  books  correctly.  Id.  §§  115,  120.  Another  author 
says:  "If  the  memory  of  a  witness  is  defective  concerning  an  act  which  it  is 
of  importance  to  prove,  as  having  occurred  at  a  particular  time,  or  under  cer- 
tain circumstances,  it  would  seem  that  his  custom  to  do  that  act  at  the  time, 
or  under  the  circumstances,  alleged,  should  be  of  weight  in  raising  an  infer- 
ence that  the  act  was  then  performed,  and  evidence  of  the  habit  ought  there- 
fore to  be  allowed."  Lawson,  Usages  A  Gust.  78.  In  Insurance  Co,  v.  Rob- 
insan^  56  Pa.  St.  256,  the  question  was  whether  notice  of  an  additional  insur- 
ance had  been  given.  The  witness  called  to  prove  the  giving  of  the  notice  could 
not  say  whether  he  had  done  so  in  that  case,  adding:  *'It  was  my  custom  to  do 
BO,  to  avert  any  future  trouble. "  The  trial  court  allowed  this  testimony.  On 
appeal,  this  ruling  was  affirmed.  Strong,  J.,  remarking:  "We  think  it  not  un- 
commcMi,  in  practice,  to  corroborate  the  defective  memory  of  a  witness  by  proof 
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of  what  was  his  habit  in  similar  circumstances.  Thus,  a  subscribing  witness  to 
a  will  or  a  bond,  if  unable  to  recollect  whether  he  saw  the  testator  or  obligor 
sign  the  instrument,  or  heard  it  acknowledged,  is  often  permitted  to  testify  to 
his  own  habit  never  to  sign  as  a  witness  without  seeing  the  party  sign  whose 
signature  he  attests,  or  hearing  that  signature  acknowledged;  and  it  seems  to 
be  persuasive  and  legitimate  supporting  evidence." 

Relative  to  the  langu'ige  of  the  witness  in  response  to  the  question  asked  by 
the  court,  it  is  really  immaterial,  under  the  authorities  cited,  whether  he  was 
able  to  do  more  than  to  verify  his  entries,  and  prove  his  invariable  custom. 
These  things  being  proven,  tjie  presumption  arises  therefrom  that  the  usual 
course  of  business  was  pursued  in  this  particular  instance.  Every  one  is  pn  - 
sumed  to  govern  himself  by  the  rules  of  right  reason,  and  consequently  that 
he  acquits  himself  of  his  engagements  and  his  duty.  In  similar  circumstancei^^ 
the  same  lenient  and  liberal  presumptionsareindulgedinfavor  of  persons  who 
occupy  no  official  station  as  are  indulged  in  behalf  of  those  who  act  officially. 
Lenox  v.  Harrison,  88  Mo.  491;  Phil.  Ev,  (Oow.  &  Hill,  notes)  p.  604,  §  10. 
Whenever  it  is  established  that  one  act  is  the  usual  concomitant  of  another* 
the  latter  being  proved,  the  former  will  bepresunyed;  for  this  is  in  accord  with 
the  "experience  of  common  life."  It  is  simply  the  process  of  ascertaining 
one  fact  from  the  existence  of  another.  But  there  is  authority  for  upholding 
the  ruling  of  the  trial  court  in  receiving  the  answer  of  the  witness.  Thus,  in 
Bank  v.  Cowan,  7  Humph.  70,  the  question  was  whether  the  witness,  a  no- 
tary, had  protested  a  note  for  non-payment,  and  directed  notices  to  the  in- 
dorsers.  He  could  not  swear  that  he  had  a  recollection  of  having  done  so,  but 
stated  that  it  was  his  habit  to  make  such  entries  in  his  notarial  book  on  the 
happening  of  the  event  in  such  cases,  and  that  he  "beliewd"  that  he  had  done 
so  in  the  particular  instance,  because  he  found  in  his  notarial  book  the  usual 
en  tries  of  protest  and  notice ;  and  this  was  held  good  evidence.  The  reply  of  the 
witness  Cbassaing  is  tantamount,  in  effect,  to  that  of  the  notary  in  the  case 
just  cited.    See,  also,  Ferris  v.  Thaw,  72  Mo.  446. 

8.  Now,  in  relation  to  the  main  point  made  in  this  case,  that  the  trial  court 
erred  in  its  conclusion  on  the  facts.  The  plaintiff's  cause  of  action  arose 
in  1873,  when  the  "shortage"  of  $3,000  occurred.  He  was  aware  of  the 
shortage  in  1874,  when  he  went  out  of  office,  as  treasurer  of  St.  Louis  county. 
In  1879,  he  gave  the  claim  to  Keferstein  to  collect  it  from  Fitzpatrick,  and, 
later  on,  to  Judge  (}ottschalk.  It  was  not  until  November,  1883,  that  tho 
present  suit  was  brought,  when  it  is  said  that  it  was  discovered  that  the 
defendant  had  gotten  the  money.  Equity  assists  the  vigilant;  not  those  who 
slumber  on  their  rights  until  their  demands  become  stale,  and  the  recollec- 
tion of  current  events  fades  from  the  minds  of  those  most  familiar  with 
them.  In  this  case,  no  exercise  of  any  diligence  is  shown,  no  effort  worth 
the  name  made  to  discover  where  the  missing  money  had  gone,  until  some  10 
years  had  expired  from  the  time  the  overpayment  occurred.  This  ci rcumstance 
alone  gives  rise  to  an  unfavorable  view  of  plaintiff's  demand.  And  it  is  by 
no  means  an  insignificant  fact  that  the  plaintiff  has  lost  all  of  his  books, 
checks,  and  check-books.  The  blotter  which  contained  the  cash  receipts  and 
disbursements  in  the  treasurer's  office  in  November,  1873,  and  which  Matthias 
had  as  late  as  November,  1883,  at  the  time  this  suit  was  brought,  is  also  lost; 
this  being  the  book  both  Matthias  and  Dougherty  swore  showed  an  overpay- 
ment on  November  22, 1873,  of  $3,000.  In  addition  to  that,  this  record  shows 
that  Matthias  and  Dougherty  were  defaulters, — the  latter  having  been  dis- 
charged on  that  account,  and  the  former  had  been  a  sojourner  in  Mexico;  and, 
although  the  credibility  of  these  witnesses  could  not  be  attacked  on  this  spe- 
cific ground,  yet  the  circumstance  that  these  witnesses  were  defaulters  was 
entitled  to  be  considered  by  the  trial  court  in  determining  what  credibility 
ought  to  be  given  to  their  testimony.  Moreover,  Dougherty^s  affidavit  in  re- 
lation to  the  facts  in  this  case,  made  in  May,  1884,  at  Indi2mapolis»  is  totally 


Digitized  by 


Google 


Mo.]  RUDE  V.  cmr  or  sr.  louib.  267 

iucoDsistent  with  what  he  testified  to  on  the  trial.  This  record  is  a  tangle  of 
contradictions,  but,  looking  over  the  testimony,  I  am  persuaded  that  the  evi- 
dence greatly  preponderates  in  favor  of  the  conclusion  readied  by  the  trial 
court;  and  even  if  this  were  not  the  case,  if  the  evidence  were  more  evenly 
balanced,  the  custom  of  this  court  to  defer  somewhat  to  the  trial  court  in  mat- 
ters of  fact,  where  the  advantages  of  the  latter  tribunal  are  so  great  in  regard 
to  observing  the  manner  and  demeanor  of  the  witnesses,  would  lead  us  to 
concur  in  the  conclusion  reached  by  that  court,  unless  some  cogent  reason 
should  lead  us  to  depart  from  our  usual  way.  Hodges  v.  Black,  76  Mo.  537; 
Chapman  v.  Mcllwrath,  77  Mo.  48;  CTwuUau  v.  Allen,  70  Mo.  346;  8harpe 
V.  McPike,  62  Mo.  800;  Bmkong  v.  Taylor,  82  Mo.  666;  QUI  v.  FerrU,  Id. 
168;  Snell  v.  Harrison,  88  Mo.  658. 

For  these  reasons  the  judgment  should  be  affirmed. 

(All  concur.) 

BuDB  V,  City  of  St.  Louis  et  al. 
{Supreme  Cowrt  of  MissovH,    December  19, 1887.) 

1.  MumciPAL  Ck>RPORATiON8— Obbthuctiok  07  Btreet  bt  Railroad  Ck>in*ART— Rights 
or  Abutters. 

To  recover  for  an  injury  to  property  by  obstructing  a  street  on  which  it  abuts,  the 
plaintiff  must  show  damages  special  and  peculiar  to  his  propertv,  and  different  in 
kind  from  those  suffered  by  the  public  generally;  and  this  rule  is  not  affected  by 
Const.  Mo.  1875,  art.  2,  §  21,  which  provides  that  ^^private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  oompenaation.*'  ^ 

S.  Same. 

In  an  action  to  recover  damages  for  injury  to  property  by  obstructing  the  street 
on  which  it  abutted  500  feet  from  the  property,  it  appeared  from  the  evidence  that 
the  plaintiff^ s  only  injury  was  his  inability  to  use  that  street,  which  Inconvenionce 
was  suffered  alike  by  the  public  generally.  Held^  that  the  plaintiff  was  not  enti- 
tled to  recover. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thaykr,  Judge.  Trans- 
ferred from  St.  Louis  court  of  appeals. 

i.  Bell,  Bennett  <£•  PiJce,  and  H.  8,  Priest,  for  appellants.  Jf.  J^.  Taylor 
and  Julian  McLaughlin,  for  respondent. 

Black,  J.  The  plaintiff  owns,  and  for  many  years  has  owned,  a  lot  fn  St. 
Louis  at  the  corner  of  High  street  and  Scott  avenue,  and  upon  which  he  has 
three  buildings* — two  dwelling  houses,  and  a  one-story  grocery  store.  About 
500  feet  south  of  his  property,  the  tracks  of  the  Missouri  Pacific  Railway  Com- 
pany and  the  Wabash,  St.  Louis  &  Pacific  Railway  Company  cross  High  street 
in  an  east  and  west  direction.  High  street  runs  north  and  south.  These 
tracks  were  at  the  grade  of  the  street,  and  were  put  down  and  used  by  au- 
thority of  law.  The  city  built  a  viaduct  or  bridge  over  the  tracks  at  Jeffer- 
son avenue,  which  is  the  next  street  west  of  High  street  In  November,  1880, 
the  city,  by  ordinance,  gave  the  railroad  companies  permission  and  authority 
to  depress  their  tracks  at  Jefferson  avenue  and  High  street.  This  was  done 
to  accommodate  and  conform  to  a  system  of  bridges  which  the  city  was  build- 
ing, and  expected  to  build,  over  the  railroad  tracks,  and  pursuant  to  an  agree- 
ment before  made  by  the  city  and  the  railroad  companies.  After  the  passage 
of  this  ordinance,  and  pursuant  to  the  previous  agreement  with  the  city,  the 
railroad  companies  depressed  their  tracks  at  Jefferson  avenue  and  High  street. 
This  work  was  done  in  the  winter  of  1880  and  1881,  and  it  left  an  excavation 

*  In  Railroad  Co.  v.  Goldbere,  (Tex.)  5  S.  W.  Rep.  824,  it  was  held,  in  an  action  to  re- 
cover damages  to  a  homestead  caused  by  the  construction  of  a  railway  along  the  street 
in  front  of  it,  that  plaintiff  was  not  precluded  from  recovery  on  the  ground  that  other 
property  owners  in  the  same  locality  had  also  been  injured  in  the  same  manner.  As  to 
the  right  of  railroad  companies  to  la^  their  tracks  on  the  public  streets,  and  the  right 
of  abutting  owners  to  compen8ation,^^Bee  note,  Id. 
v.6s.w.no.4 — 17 
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across  High  street  from  four  to  six  feet  in  depth.  The  street  remained  in  that 
condition,  wholly  impassable  for  teatns»  to  the  trial-of  this  cause,  in  1884.  At 
the  time  of  the  excavation.  High  street  was  an  improved  public  highw.-iy. 
Plaintiff  brought  this  suit  against  the  city  and  both  of  the  railroad  com|)anies 
to  recover  damages  because  his  property  had  been  permanently  injured,  and 
its  rental  value  depreciated,  by  reason  of  the  obstruction  in  the  street.  He 
recovered  judgment  for  1^2,000  for  permanent  injuries  to  Ids  property,  ami 
defendants  appealed. 

The  defendants  have  made  a  controversy  as  between  tlieraselves  which  we 
do  not  stop  to  consider.  There  is  no  doubt  but  the  right  of  an  owner  of  a  lot 
in  a  town  or  city  to  the  use  of  the  adjoining  street  is  a  property  right,  and  a 
right  of  whicli  he  cannot  be  deprived  without  just  compensation.  This  right, 
it  has  been  said,  is  as  much  property  as  the  lot  itself.  Lackland  v.  Railroad 
Co.,  31  Mo.  181;  Bridge  Co.  v.  Schaubaaher,  57  Mo.  682;  Ferrenhach  v. 
Turner,  86  Mo.  416.  As  showing  that  the  plaintiff  has  been  deprived  of  that 
right,  we  are  cited  to  the  following  cases:  Lackland  v.  Railroad  Co.,  supra; 
Stoenson  v.  City  of  Lexington,  69  Mo.  167;  and  Crofts  v.  Railway  Co,,  77  Mo. 
318.  These  cases  recognize  the  right  of  a  railroad  company  to  lay  down  and 
use  its  ti*ack  ujfon  a  street  when  that  right  is  conferred  upon  it  by  the  munici- 
pality; the  municipality  having  the  power  delegated  to  it  to  grant  that  right. 
Still  the  track  must  be  laid  upon  the  grade  of  the  street  and  the  railroad  so 
used  as  not  to  unreasonably  deprive  the  owner  of  the  property  of  the  use  of  the 
street.  In  the  first  of  these  cases,  the  defendant  built  a  main  and  side  track, 
with  a  connecting  switch,  upon  an  embankment  in  front  of  the  plaintiff's 
property.  So,  in  the  other  cases,  the  obstructions  were  in  the  street,  anti  in 
front  of  the  property  owned  by  the  plaintiffs,  and  wholly,  or  to  an  unreason- 
able extent,  cut  off  communication  to  and  from  the  street.  But  in  this  c«ise 
the  obstruction  is  500  feet  south  of  the  plaintiff's  lot.  In  Dill.  Mun.  Corp., 
we  find  this  statement:  "Although  the  distinction  between  the  nature  of  the 
rights  of  the  public  in  a  street,  and  the  right  of  an  individual  proprietor  to 
access  to  his  premises  from  the  street,  has  been  often  overlooked,  yet  it  is  one 
which  has  been  asserted  by  high  authority.  The  right  of  the  abutting  owner 
to  access  to  and  from  the  street  is  a  private  right,  in  the  sense  that  it  is  some- 
thing different  from  the  right  which  the  members  of  tlie  public  have  to  use 
the  street  for  public  purposes.  Conformably  to  this  doctrine,  and  in  part  b.ised 
upon  it,  a  person  owning  or  in  possession  of  premises  abutting  on  the  pub- 
lic ))ighway  or  street,  whose  right  of  access  to  the  same  is  unreasonably  or 
unlawfully  obstructed,  may  recover  from  the  person  causing  such  obstruction 
damages  for  the  private  injury  he  sustains,  where  such  damages  are  particu- 
lar, direct,  and  substantial."  Section  730,  3d  Ed.  So  the  law  is  quite  well 
settled  that  tlie  property  owner  must  show,  to  entitle  him  to  recover  damages 
for  an  obstruction  to  a  highway,  that  the  damages  are  peculiar  to  him,  diffc^r- 
ent  in  kind,  and  not  merely  in  degree,  from  those  suffered  by  other  members 
of  the  community.  Dougherty  v.  Burling,  1  Sandf.  1;  Lansing  v.  Smith,  8 
Cow.  146;  Bailey  v.  Culver,  84  Mo.  531;  Willard  v.  City  of  Cambridge,  3 
Allen,  674;  Venard  v.  Crass,  8  Kan.  264;  and  notes  to  Fritz  v.  Hobson,  19 
Amer.  Law  lieg.  624. 

Generally,  where  damages  have  been  awarded  to  a  property  owner  for  an 
obstruction  in  the  street,  the  obstruction  has  been  in  that  part  of  the  street 
upon  which  the  property  fronted;  yet  it  cannot  be  said  that  that  is  always  es- 
sential to  a  recovery.  The  property  may  not  be  on  the  street,  yet  communi- 
cate with  it  by  means  of  a  private  way,  in  which  event  it  would  seem  that  an 
obstruction  at  the  private  way  would  be  an  infringement  of  a  private  ri^ht. 
Now,  in  tliis  case,  the  plaintilf  has  perfect  access  to  his  property-  It  is  only 
when  he  goes  south,  passing  Scott  avenue  and  another  street,  that  he  comes 
in  contact  with  the  obstruction, — the  nuisance.  His  inconvenience,  and  that 
of  persons  going  to  and  from  the  grocery,  is  precisely  the  same  in  kind  as  that 
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of  all  other  persons  who  desire  to  use  High  street.  His  may  be  greater  in  de- 
gree, but  not  different  in  kind.  The  nuisance  is  a  public  one,  and  the  physi- 
cal  facts  show  that  the  damages  to  the  property  are  due  to  a  public,  and  not 
a  pri  vate,  wrong.  There  can  be  no  action  for  private  damages  due  to  a  wrong 
whicli,  as  to  the  plaintiff,  is  public  only. 

Nor  does  section  21  of  article  2  of  our  present  constitution,  which  provides 
"that  private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  com))ensation, "  aid  the  plaintiff  in  this  action.  Before  the  adoption  of 
the  constitution' of  1875,  it  had  been  repeatedly  held  by  this  court  that  a 
city  was  not  liable  to  an  abutting  property  holder  for  damages  resulting  from 
the  gniding  or  regrading  of  the  street,  when  done  by  authority  of  charter 
powers.  Hoffman  v.  City  of  8t.  Louis,  15  Mo.  651,  and  cases  cited.  Of 
course,  without  such  power  or  any  statutory  law,  the  city  would  have  been 
liable  if  the  plaintiff  brought  himself  within  the  rules  before  stated  as  to 
special  and  peculiar  injuries.  Conceding  that  the  constitutional  provision  of 
1875  goes  so  far  as  to  give  a  remedy  where  there  would  have  been  one  for 
damages  but  for  the  charter  power  or  other  statutory  law,  still,  as  we  have 
seen,  the  plaintiff  has  not  brought  himself  within  the  rule.  The  section  of 
our  constitution  as  to  taking  or  damaging  private  property  for  public  use  is 
the  same  as  that  of  the  state  of  Illinois.  The  supreme  court  of  that  state,  in 
Rigiiey  v.  City  of  Chicago,  102  111.  80,  in  discussing  this  section  of  the  con- 
stitution of  that  state,  uses  the  following  language:  "In  all  cases,  to  warrant 
a  recovery,  it  must  appear  there  has  been  some  direct  physical  disturbance  of 
a  right,  either  public  or  private,  which  the  plaintiff  enjoys  in  connection  with 
his  property,  and  which  gives  to  it  an  additional  value,  and  that  by  reason  of 
such  disturbance  he  has  sustained  a  special  damage  with  respect  to  his  prop- 
erty in  excess  of  that  sustained  by  the  public  generally."  This  is  further 
qualified  by  the  statement  that,  *'in  the  absence  of  any  statutory  or  constitu- 
tional provision  on  the  subject,  the  common  law  afforded  redress  in  all  such 
cases;  and  we  have  no  doubt  it  was  the  intention  of  theframers  of  the  present 
constitution  to  require  compensation  to  be  made  in  all  cases  where,  but  for 
some  legislative  enactment,  an  action  would  lie  by  the  common  law.'' 

Under  this  rule,  which  goes  as  far  in  favor  of  damages  as  we  are  willing  to 
go,  the  plaintiff  cannot  recover,  for  he  has  not  shown  that  he  has  suffered 
any  damages  special  and  peculiar  to  his  property.  There  is  therefore  no  use 
of  remanding  this  cause,  and  the  judgment  will  be  simply  reversed. 

(All  concur.) 


Schuster  v,  Schuster. 

{Supreme  Court  of  Missowrt    December  19, 1887.) 

EiBcnfBNT— PtBADme— IssuBs  A-WD  Findings. 

In  an  action  of  ejectment,  when  the  petition  was  in  the  regular  form,  the  answer 
contained  a  general  denial,  and  then  set  up  an  equitable  defense,  alleging  that  plain- 
tiff^s  title  was  only  in  trust  for  defendant.  The  reply  admitted  the  allegations  of 
the  answer  as  to  the  manner  In  which  plaintiff  obtained  the  title,  but  denied  the  trust. 
Held  that,  under  the  pleadings,  wherein  the  title  was  admitted  to  be  in  plaintiff,  the 
only  iasne  for  the  jury  was  the  one  presented  by  the  equitable  defense,  whether 
plaintiff's  title  was  in  trust  for  defendant,  and  a  finding  for  the  plaintiff  on  that  issue 
entitled  her  to  judgment. 

Husband  and  Wifb— Ck)NVBTANCBS  bbtwbbn— Pbbsumptions— Instbuctions. 

In  an  action  of  ejectment,  it  appeared  that  plaintiff  and  defendant  had  been  mar- 
ried, but  plaintiff  obtained  a  divorce ;  that,  prior  to  this,  defendant  had  purchased 
the  premises  in  controversy,  and  the  conveyance  was  made  to  plaintiff.  Defendant 
olaimod  that,  by  agreement  with  plaintiff,  she  was  to  hold  the  property  simply  in 
trust  for  him.  though  there  was  evidence  tending  to  show  that  he  gave  plaintiff  the 
property.  There  was  also  evidence  to  show  that  defendant  had  exercised  aU  acts  of 
ownership  over  the  property.  Held  that,  as  defendant  had  caused  the  premises  to 
be  conveyed  to  his  wile  the  presumption  was  that  it  was  intended  to  be  a  settlement 
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for  her;  and  an  Instaraotlon  as  to  tbla  presamption,  whiob  leffc  it  to  the  jury  to  de- 
termino,  from  the  evidenoe,  whether  any  agreement,  as  alleged  by  def endimt,  ex- 
isted, was  properly  given. 

8.  DiVOROB— RiOHTS  OF  DiVOBOED  PaBTIBS— CUBTBST. 

In  an  action  of  ejectment,  it  appeared  that  defendant  had  purchased  the  prem- 
ises in  question,  and  caused  the  same  to  be  oonveyed  to  plaintiil,  his  wife;  that  aft- 
erwards the  piaintill  had  procured  a  divorce  from  the  defendant.  The  conten- 
tion of  defendant  was  that  he  was  entitled  to  a  life-estate  in  the  property  b  v  virtue 
of  his  marital  rights.  Held  that,  under  Rev.  St.  Mo.  $  2182,  providing  that  in  cases 
of  divorce  the  guilty  party  shall  forfeit  all  rights  under  and  by  virtue  of  the  mar- 
riage, the  defendant  had  forfeited  whatever  marital  interests  he  may  have  had  in 
the  property  in  controversy. 

Appeal  from  St.  Louis  circuit  court;   Shefabd  Babolay,  Judge. 

This  is  an  action  of  ejectment,  brought  by  Augusta  Schuster  against  Joseph 
Schuster.  The  cause  was  tried  in  the  circuit  court  of  the  city  of  St.  Louis, 
and,  on  judgment  for  the  plaintiff,  was  appealed  by  the  defendant  to  the  St. 
Louis  court  of  appeals,  whence  it  was  transferred  to  this  court. 

Bber  Peacock,  for  plaintiff.    J.  W,  Collins,  for  defendant 

Blaok,  J.  The  petition  is  in  the  usual  form  in  actions  of  ejectment.  Ouster 
is  laid  on  second  September,  1883.  The  answer  is  first,  in  effect,  a  general 
denial.  Further  answering,  the  defendant  states  that  on  sixteenth  February, 
1872,  he  purchased  the  property,  and  paid  of  his  own  money  81,500  therefor; 
that  before  that  date,  and  to  June,  1885,  defendant  and  the  plaintiff  were  hus- 
band and  wife,  at  which  last-mentioned  date  she  (the  plaintiff)  procured  a  de- 
cree of  divorce;  that  at  the  time  of  the  purchase  of  the  property  it  was  agreed 
between  them  that  she  should  take  the  title  in  her  own  name,  and  hold  the 
same  for  him,  and  that  the  property  should  be  his;  that,  pursuant  to  this 
agreement,  the  deed  was  made  to  her;  and  that  he  (defendant)  has  possessed 
and  occupied  the  property  ever  since  as  his  own,  with  the  consent  of  the  plain- 
tiff,— ^by  reason  of  all  which,  he  says  she  holds  the  title  in  trust  for  him.  Mar- 
riage, divorce,  and  title  in  the  plaintiff  are  admitted,  but  the  reply  denies  the 
other  allegations  of  the  answer.  On  the  trial,  the  question  was  submitted  to 
the  jury  whether  the  title  to  the  land  was  placed  in  the  plaintiff's  name  under 
an  agreement  with  the  defendant  that  the  same  should  be  held  by  her  for  and 
on  behalf  of  defendant.  To  this  the  jury  returned  a  general  verdict  for  the 
plaintiff;  and  the  court  accordingly  entered  judgment  for  her  for  the  recov- 
ery of  the  property. 

It  is  objected  that  tlie  court  did  not  try  the  issues  made  by  the  petition,  and 
the  first  defense,  wliich  we  have  said  was,  in  effect,  a  general  denial.  The 
verdict,  though  in  form  a  verdict  on  the  whole  case,  was  rendered  in  answer 
to  the  question  propounded,  and  is,  of  course,  no  more  than  a  finding  for 
plaintiff  on  that  question.  Still,  there  is  nothing  in  the  objection.  By  the 
very  form  and  character  of  the  pleadings,  title  is,  on  both  sides,  admitted  to 
be  in  the  plaintiff.  Defendant  must  sustain  and  prove  the  agreement  which 
he  sets  up,  or  fail.  The  pleadings  are  so  framed  as  to  preclude  any  other  de- 
fense. The  complete  title  being  alleged  by  defendant,  and  admitted  by  plain- 
tiff, to  be  in  the  plaintiff,  there  was,  according  to  what  was  said  in  Ledhetter 
V.  Ledhettei't  88  Mo.  60,  no  other  issue  to  be  tried  than  that  presented  by  the 
equitable  defense;  and  that  presented  the  single  question  submitted  to  the 
jury. 

Plaintiff  and  the  defendant  were  married  in  1864,  and  this  property  was  pur- 
chased in  1872.  The  defendant  built  two  small  houses  on  it,  and  they  lived 
in  one  of  them,  and  raised  a  family  of  five  children.  Since  the  decree  of  di- 
vorce, he  has  continued  to  occupy  the  property.  He  says  he  told  his  wife  he 
was  going  to  buy  the  property,  and  that  he  would  t-ake  the  title  in  her  name, 
if  she  would  hold  the  property  for  him,  so  that  if  anything  happened  to  him 
in  his  business,  he  would  have  something  to  fall  back  upon,  and  that  she  agreed 
to  the  proposition.    She  says  he  gave  the  property  to  her.    The  step-mother 
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of  plaintiff  testified  that  defendant  said,  when  showing  her  the  property,  that 
it  belonged  to  his  wife.  Defendant  paid  for  the  property  with  his  own  meanSf 
borrowed  money  on  it,  she  joining  in  the  deed  of  trust,  and  generally  treated 
it  as  his  own.  All  the  circumstances  go  to  show  that  it  was  the  ordinary  case 
of  a  married  man  buying  property  for  a  home,  and  taking  the  title  in  the  name 
of  the  wife;  nothing  more,  nothing  less.  Where  the  husband  purchases  real 
property  with  his  own  means,  and  causes  the  same  to  be  conveyed  to  his  wife, 
^  prima  fade  case  is  made  out  that  the  husband  intended  the  conveyance  to 
be  a  provision  or  settlement  for  the  wife,  and  not  a  resulting  trust,  as  would 
arise  if  no  such  relation  existed.  Seihold  v.  ChrUtmant  75  Mo.  308,  affirm- 
ing 7  Mo.  App.  254;  Perry,  Trusts,  §§  143  and  147;  Pom.  Eq.  Jur.  §  1039. 
The  court  instructed  as  to  this  presumption,  but,  with  that  presumption  in 
favor  of  the  plaintiff,  left  it  to  the  jury  to  determine,  from  all  the  evidence, 
whether  there  was  any  such  agreement  as  that  alleged  in  the  answer.  De- 
fendant cannot  complain  of  these  instructions,  for  by  them  he  had  the  benefit 
of  his  own  acts  as  evidence  for  himself  down  to  the  date  of  the  divorce.  But, 
reviewing  this  case  as  one  in  equity,  we  see  no  reason  for  disturbing  the  de- 
cree. 

So  far  as  any  mauital  right  of  the  defendant  is  concerned,  it  is  cut  off  by  the 
decree  of  divorce.  Much  has  been  said  in  the  books  as  to  the  atatiuf  of  the  par-  ^ 
ties  in.  respect  of  property  after  the  divorce;  but  our  statute  disposes  of  any 
question  that  does  or  can  arise  in  this  case.  The  statute  saves  to  the  wife  her 
dower  in  the  husband^s  lands  when  the  divorce  is  for  the  fault  of  her  hus- 
band. Section  2198.  But  in  such  case  she  is  not  let  into  the  enjoyment  of  the 
property  until  the  actual  death  of  the  husband.  Hunt  v.  Thompson,  61  Mo. 
148.  Section  2182  provides:  "In  all  cases  of  divorce  from  the  bonds  of  mat- 
rimony, the  guilty  party  shall  forfeit  all  rights  and  claims  under  and  by  virtue 
-of  the  marriage."  This  section  is  clear,  and  meets  the  case  in  hand,  and  by 
it  he  forfeited  whatever  marital  interests  he  may  have  had  in  the  property. 

The  judgment  is  affirmed. 

(AH  concur.)  ';:.,;    *  * 


Williams  et  aL  v,  Hudsok  et  a2.  . 

(Supreme  Oawrt  of  Missowri.    Deoember  19, 1S87.)  ^  "     j 

1.  Taxation— CoLLBcnov  bt  Butt— Pabtixs— BsininciAitiBa  in  Tbubt  Bvbd, 

In  an  action  to  foreclose  a  tax  lien  on  land  held  under  a  trust  deed,  the  beneficia- 
ries named  in  the  deed,  or,  if  they  be  dead,  their  representatives,  must  be  made  de- 
fendants, and,  if  they  be  not,  a  judgment  taken  will  be  void  as  to  them. 

%.  SaMB— SbBVIOB  of  SUMliONS  BT  PUBLIOATION-^SUTFIOIBNOT. 

Taxes  beln^  due  on  real  estate  for  several  years,  the  Uen  for  them  was  foreclosed, 
and  some  defendants  were  notified  of  the  proceedings  by  pubUcation,  which  oor- 
recUy  set  forth  the  property  and  the  amount  claimed,  but  omitted  to  state  one  of  the 
years  for  which  taxes  were  due.    Held,  that  the  omission  was  not  material, 
t.  Bamb— Dbtbot  or  Pabtibs— Emcr  on  Jujdohbnt. 

A  judgment,  f  oreclosinff  a  tax  Uen  on  real  estate,  which  is  void  as  to  certain  par- 
ties who  had  not  been  maae  defendants,  is  stiU  valid  as  to  parties  who  had  been  no- 
tified of  the  proceedings  by  pubUcation. 

i.  Samb— AcnoN  TO  Bbt  Asibb  Dbbi>— Right  to  Maintain. 

Property  held  upon  trust  was  sold  for  taxes,  but  the  deed  of  trust  was  not  f ore- 
^slosed  by  the  tax  judgment,  because  the  beneficiaries  had  not  been  made  defendants. 
Subsequent  to  the  tax  deed,  the  plaintiffs  purchased  the  property  from  the  trustee, 
imd  sought  to  have  the  tax  judgment  and  deed  set  aside.  HM,  that  the  tax  sale 
would  not  be  set  aside,  as  it  was  not  void  as  to  the  plaintiffs,  azid  because  they  had 
made  no  offer  to  redeem,  though  entitled  to  do  so. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thayer,  Judge. 

This  suit  was  brought  by  John  H.  Williams  and  another  against  N.  G. 
Hudson  and  another  to  set  aside  a  tax  sale  of  land.  The  judgment  below  was 
in  plaintiffs*  favor.    The  defendants  appeal. 
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J.  Bell  and  M.  Hilton^  for  appellants.    E,  T.  Farish,  for  respondents. 

Black,  J.  This  was  a  suit  in  equity  to  remove  a  cloud  from  the  plaintiffs* 
title  to  the  described  premises.  Tlie  evidence  discloses  the  following  facts: 
On  the  second  October,  1871,  John  F.  O'Brien,  being  the  owner  of  the  prop- 
erty in  question,  conveyed  the  same  to  Luther  Babcock,  in  trust  to  secure  a 
note  of  82,000  payable  to  Alexis  O.  Bougher,  and  two  notes  of  $400  each  pay- 
able to  John  Crapster.  John  F.  O'Brien  died  testate,  and  John  O'Brien 
and  Micliael  O'Brien  are  the  devisees  of  the  property.  Thereafter,  and  in 
May,  1881,  a  suit  was  commenced  in  the  St.  Louis  circuit  court  in  the  name 
of  the  state,  at  the  relation  of  the  collector,  against  the  above-named  devisees 
of  John  r.  O'Brien,  the  above-njimed  beneficiaries  in  the  deed  of  trust,  and 
the  trustee,  to  foreclose  the  lien  of  the  state  for  taxes  on  the  property  for  the 
years  1869  to  1879,  both  inclusive.  Judgment  was  rendered  on  the  twenty- 
second  March,  1882,  and,  by  virtue  of  an  execution  issued  thereon,  the  sheriff 
sold  the  property  to  Tanner,  in  June,  1882,  who  conveyed  the  same  to  one  of 
the  defendants.  In  this  tax  suit,  Babcock,  the  trustee,  was  personally  served 
with  summons;  the  devisees  under  the  will  of  John  F.  O'Brien,  and  the  ben- 
eficiaries in  the  deed  of  trust,  were  notified  by  publication;  but  both  of  the 
beneGciaries  were  dead  when  the  suit  was  commenced.  Afterwards,  and  in 
July,  1882,  Farish  as  substituted  trustee  in  the  deed  of  trust,  sold  the  prop- 
erty to  the  plaintiffs,  who  are  now  in  possession  of  the  premises.  It  is  the 
tax  judgment,  and  de<xi  made  thereunder,  which  plaintiffs  say  is  a  cloud  upon 
their  title,  and  which  they  ask  to  have  removed. 

As  the  representatives  of  Bougher  and  Crapster  were  not  made  defendants 
in  the  tax  suit,  and  as  Bougher  and  Crapster  were  dead  when  that  suit  was 
commenced,  the  judgment  as  to  them  and  their  representatives  is  void.  Had 
they  died  after  suit  commenced,  and  service  of  process  upon  them,  another 
question  would  be  presented;  but  a  suit  commenced  and  prosecuted  against  a 
dead  man  gives  the  court  no  authority  to  enter  judgment  against  him;  the 
judgment  is  void  as  to  him.  Bollinger  v.  Chouteau,  20  Mo.  89.  The  trus- 
tee, it  is  true,  was  a  party  to  the  suit,  but  we  have  held  that,  in  foreclosing 
these  t<ix  liens,  it  is  not  sufficient  to  make  the  trustee  alone  a  defendant.  Tlie 
beneficiaries  in  the  deed  of  trust,  the  persons  hokling  and  owning  the  debt 
thereby  secured,  must  be  made  defendants.  If  this  is  not  done,  their  rights 
are  not  affected  by  the  judgment  foreclosing  the  tax  lien.  Corrigan  v.  Bell, 
73  Mo.  55 ;  Stafford  v.  Fizer,  82  Mo.  393 ;  Gitohell  v.  Kreidler,  84  Mo.  474.  It 
is  ther^ore  clear  that  the  deed  of  trust  was  not  foreclosed  by  the  judgment  in 
the  tax  suit.  But,  because  the  judgment  is  void  as  to  the  beneficiaries  in  the 
deed  of  trust, — void  as  to  two  of  the  defendants, — it  does  not  follow  that  it 
is  void  as  to  the  others.  Where  there  was  a  money  judgment  against  two 
persons,  one  of  whom  was  served,  and  the  other  was  not,  it  was  held,  in  a  col- 
lateral proceeding,  that  the  judgment  was  erroneous,  but  not  void,  as  to  the 
defendant  served.  Lenox  v.  Clarke,  52  Mo.  115.  If  that  is  true  in  the  case 
of  a  money  judgment,  with  much  stronger  reason  should  it  be  true  when  the 
judgment  is  not,  and  does  not  profess  to  be,  a  personal  one,  but  simply  a 
judgment  against  the  property.  So,  in  this  case,  the  judgment  as  to  the  dev- 
isees of  O'Brien  is  not  void,  nor  is  it  voidable  in  a  proceeding  like  this,  simply 
because  void  as  to  the  beneficiaries  in  the  deed  of  trust.  The  judgment  is, 
then,  valid  as  to  the  persons  who  were  the  owners  of  the  property, — the  dev- 
isees. Under  the  authorities  before  cited,  and  the  case  of  Allen  v.  McCabe^ 
ante,  62,  (decided  at  the  present  term  of  the  court,)  the  purchaser  at  the  exe- 
cution sale  acquired  the  interest  of  the  devisees;  and  that,  too,  by  the  enforce- 
ment of  the  tax  liens,  which,  whether  prior  in  point  of  time  or  not,  are  superior 
to  the  lien  of  the  deed  of  trust.  The  purchaser  at  the  execution  sale  and  his 
vendee  stand  in  the  position  of  one  having  purchased  under  a  foreclosure  of 
a  senior  mortgage;  the  junior  mortgagee  not  having  been  made  a  party  to  the 
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8oit.  The  plaintiffs  in  this  case,  being  the  purchasers  under  the  unforeclosed 
deed  of  trust,  may  redeem  from  the  tax  sale;  but  that  sale  is  not  void,  and 
will  not  be  set  aside,  for  no  offer  to  redeem  is  made  in  this  suit. 

It  is  further  insisted  that  the  judgment  is  void  as  to  all  the  defendants,  be- 
cause of  Insufficiency  of  the  order  of  publication.  The  suit,  as  before  stated, 
was  for  the  delinquent  taxes  for  the  years  1869  to  1879,  both  inclusive,  the 
amount  due  being  alleged  in  the  petition  to  be  $767.65,  and  it  was  for  these 
years,  and  this  amount,  with  interest  and  costs,  that  judgment  was  rendered. 
The  order  of  publication  notified  the  defendants  that  the  object  of  the  suit  was 
*'to  enforce  the  lien  of  the  state  of  Missouri  for  the  delinquent  taxes  of  the 
years,  1869,  1870,  1871,  1872,  1873,  1875,  1876, 1877.  and  1878,  amounting  in 
the  aggregate  to  the  sum  of  seven  hundred  and  sixty-seven  dollars  and  sixty- 
five  and  five-tenths  cents,  upon  the  following  described  real  estate,"  and  then 
descrioed  the  real  estate  as  set  forth  in  the  petition.  The  omission  of  the  year 
1879  does  not  invalidate  the  notice.  The  statute  requires  the  notice  to  sUite 
briefly  the  object  and  general  nature  of  the  petition.  Here  the  amount  sued 
for  is  correctly  stated,  the  premises  are  described,  and  the  omission  of  the  one 
year  can  make  no  difference  in  this  suit.  Freeman  v.  Thompson^  53  Mo.  189. 
What  might  have  been  the  conclusion  had  that  judgment  been  brought  here 
by  appeal  or  writ  of  error  we  do  not  stop  to  inquire. 

The  judgment  in  this  case  is  reversed,  and  the  suit  is  dismissed  for  want  of 
equity. 

(All  concur.) 

\    V 

Lanitz  o.  Kikq. 
{Suvreme  Court  of  Missouri    December  19, 1887.) 

L  Vbitdob  and  VEyi>BB — ^Defective  Title — Action  for  Bbbach^Laohes. 

The  plaintiff  agreed  to  purchase  certain  lots  of  defendant.  The  purchase  price 
was  to  oe  paid  in  two  weeks,  when  defendant  should  give  a  warranty  deed.  Earn- 
est money  was  paid,  and  it  was  agreed  that,  if  the  title  was  found  to  be  imperfect, 
it  should  be  refunded  to  plaintiff.  Plaintiff  was  not  satisfied  with  the  title,  and  did 
not  offer  to  comply  with  the  terms  of  the  contract  within  the  two  weeks.  A  year 
and  a  half  afterwards  he  offered  the  money,  and  demanded  his  deed.  Held  that, 
according  to  the  terms  of  the  agreement,  the  plaintiff  was  in  default,  and  could  claim 
nothing  uiereunder. 

fL  Save— Plbadino  and  Pboof. 

The  plaintiff  declared  upon  a  written  contract  for  the  sale  of  land,  wherein  it  was 
provided  that,  if  he  should  pay  the  purchase  price  in  two  weeks,  the  defendant  would 
execute  a  warranty  deed,  and,  if  the  title  was  found  to  be  bad,  the  money  puid  as 
earnest  money  should  be  refunded.  He  alleged  his  readiness  to  fulfill  at  all  times. 
and  a  tender  of  the  money.  It  appeared  from  the  evidence  on  the  trial  that  he  had 
found  the  title  bad,  and  so  notified  defendant,  who  said  he  would  fix  it;  that  IS 
months  afterwards  he  had  made  the  alleged  tender.  Held  that,  under  the  allega- 
tions of  his  petition,  the  plaintiff  could  not  show  that,  by  the  promise  to  fix  the  title, 
defendant  waived  the  terms  of  pa3rment  in  the  original  contract,  and  entered  into 
a  new  agreement  by  which  payment  was  deferred  until  the  title  was  made  good. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thayer,  Judge. 

Action  for  a  breach  of  contract  for  the  purchase  of  real  estate,  brought  by 
George  Lanitz  against  Charles  E.  King.  Judgment  was  rendered  for  the  de- 
fendant, and  the  plaintiff  appealed  to  the  court  of  appeals  of  St.  Louis,  whence 
the  cause  was  transferred  to  this  court. 

T.  K.  Skinker^  for  plaintiff.     Q.  D.  Reynolds,  for  defendant 

Black,  J.  Lanitz  brought  this  suit  against  Charles  E.  King  to  recover 
damages  for  alleged  breach  of  contract  for  the  purchase  of  real  estate.  Plain- 
tiff declares  upon  a  written  contract,  and  states  that  defendant  executed  the 
flame  by  his  authorized  agent,  Etlgar  Miller.  The  contract  sued  upon  and 
read  in  evidence,  omitting  the  description  of  the  property,  is  as  follows: 
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**St.  Louis,  February  25,  1881. 

"Received  of  Oeorge  Lanitz  850,  being  on  account  of  payment  for  lots, 
*  *  *  which  I  have  this  day  sold  him  for  $10,000,  cash  upon  the  delivery 
of  a  warranty  deed ;  the  taxes  of  1881  to  be  paid  by  said  (Jeorge  Lanitz.  If 
the  title  is  not  found  perfect,  the  above  amount  to  be  refunded.  Said  Lanitz 
is  to  have  two  weeks'  time  to  make  arrangements  for  the  payment  of  the  price 
above  named.  Charles  E.  King. 

"Per  Edgar  Miller.** 

The  petition  further  states  that  plaintiff  has  at  all  times  been  ready  and 
willing  to  carry  out  the  contract;  that  he  tendered  to  defendant  the  balance 
of  the  purchase  price,  namely,  $9,950,  and  demanded  a  deed;  and  that  the  de- 
fendant refuses  to  execute  and  deliver  to  him  a  deed  to  the  property.  The 
defendant  answered,  first,  by  way  of  a  general  denial,  and,  among  other  things, 
be  states  that  the  contract  sued  upon  is  not  his  act,  and  that  Miller  was  not 
authorized  by  him  to  make  the  same,  or  any  such  a  contract.  In  other  de- 
fenses, he  admits  that  there  was  a  negotiation  between  him  and  the  plaintiff, 
which  resulted  in  a  verbal  agreement  to  the  effect  that,  if  the  title  was  satis- 
factory to  the  plaintiff,  then  defendant  would  make  a  warranty  deed,  and  plain- 
tiff would  pay  therefor  $10,000,  less  $50  deposited  with  Miller,  within  two 
weeks  from  the  twenty-fifth  February,  1881.  He  alleges  that  plaintiff  was 
not  satisfied  with  the  title,  and  refused  to  take  the  property,  and  that  the  plain- 
tiff did  not  tender  or  offer  to  pay  the  purchase  price  within  the  two  weeks,  and 
that  the  option  was  verbal,  and  void  by  reason  of  the  statute  of  frauds,  and 
has  been  abandoned  by  both  parties. 

The  evidence  for  the  plaintiff  tends  to  show  that  Miller,  who  was  a  real-es- 
tate agent,  found  the  plaintiff.  Lanitz,  and  took  him  to  King,  the  defendant, 
and  after  some  dickering  they  came  to  an  agreement.  Lanitz  then  offered 
King  $50,  but  King  told  him  to  give  it  to  Miller,  who  would  give  a  receipt 
therefor.  Lanitz  and  Miller  then  went  to  the  latter's  office,  and  Miller  ex- 
ecuted the  receipt  in  question,  which  appears  to  express,  in  substance,  the 
agreement  of  the  parties.  It  appears  tliat  the  property  had  descended  from 
Willis  King,  and  that  the  other  heirs  conveyed  to  the  defendant  in  order  that 
he  might  sell  it  for  all  of  them;  he  being  one  of  the  heirs.  Debts  had  been  al- 
lowed in  the  probate  court  to  the  amount  of  $2,000  against  the  estate  of  Willis 
King,  and,  as  those  debts  had  not  been  paid,  the  property  was  liable  to  be 
taken  in  discharge  of  them.  Plaintiff  was  not  satisfied  with  the  title,  and 
there  is  evidence  tending  to  show  that  King  said  he  would  have  the  debts 
settled.  Miller  and  Lanitz  had  several  conversations  during  the  year,  and 
finally  Miller  dropped  the  matter.  Lanitz  says  he  had  repeated  conversations 
with  King,  and  in  which  King  said  he  expected  to  have  the  matter  fixed  up. 
Mr.  Lanitz  endeavored  to  make  it  appear  that  he  did  not  refuse  to  take  the  prop- 
erty, but  his  examination,  as  a  whole,  shows  clearly  that  he  did  not,  for  a  year 
or  more,  intend  to  take  the  property  until  the  debts  were  discharged.  In 
October,  1882,  Lanitz  tendered  King  the  $9,950,  and  demanded  a  deed,  which 
the  defendant  refused  to  make.  The  title  had  not  been  perfected  at  the  trial 
of  this  cause.  The  court  sustained  a  demurrer  to  the  evidence,  and  the  plain- 
tiff appealed. 

Assuming  that  the  evidence  tends  to  show  that  Miller  had  authority  to  mako 
the  contract,  which  it  does,  and  that  the  stipulation  in  the  agreement  that,  if 
the  title  was  not  found  perfect,  the  $50  should  be  returned  to  plaintiff,  was 
one  for  the  benefit  of  the  plaintiff  only,  still  it  is  an  admitted  fact  that  the 
plaintiff  did  not  offer  to  comply  with  the  contract  by  paying  the  money  within 
the  two  weeks.  He  did  not  make  the  offer  until  some  20  montlis  after  the 
time  he  had  agreed  to  make  the  payment.  He  was  therefore  in  default  him- 
self. But  his  position  here  is  that  the  time  of  payment  was  waived,  and  that 
he  may  show  this  waiver  under  the  allegations  of  his  petition  that  he  complied 
with  the  terms  of  the  written  contract,  which  he  sets  up  and  offered  in  evi* 
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dence;  and  in  support  of  this  position  he  cites  us  to  Insurarice  Co,  y.Kylepll 
Mo.  278,  and  Russell  v.  Insurance  Co,,  55  Mo.  585.  The  first  of  these  eases 
-was  an  action  on  a  policy  of  insurance;  and  the  court,  after  stating  that 
formal  defects  in  the  proofs  of  loss  might  be  regarded  as  waived,  where  the 
underwriters  put  their  refusal  to  pay  on  other  grounds,  proceeds  to  say:  '*  Noi 
do  I  perceive  any  objection  to  such  evidence  on  the  ground  that  the  pleadings 
involve  a  diflPere'nt  issue.  It  is  merely  evidence  of  performance.  It  is  not 
the  case  of  the  substitution  of  a  new  contract  for  an  old  one;  it  is  not  an  ex- 
cuse for  non-performance  by  the  prevention  or  discharge  of  the  defendants, 
but  it  is  evidence  of  performance.''  In  the  other  case,  the  averment  in  the 
petition  was  that  plaintiffs  had  delivered  at  the  company's  office  a  particular 
account  of  the  ioss,  as  required  by  the  policy.  On  notice  of  the  fire,  the  com- 
pany sent  an  agent  to  the  place  of  the  loss.  The  agent  inquired  after  the  de- 
tails of  the  loss,  and  before  these  investigations  were  completed  the  30  days 
expired.  The  proofs  of  loss  were  sent  to  the  company,  and  the  agent  objected 
to  the  want  of  a  detailed  account  of  items,  and  a  corrected  statement  was  sent 
to  the  company.  The  letter  calling  for  a  more  detailed  statement  was  ob- 
jected to,  and  as  to  this  the  court  said:  **The  proof  of  waiver  in  this  case  is 
not  an  excuse  for  non-performance  at  all ;  it  is  proof  of  performance,  within 
the  meaning  of  the  condition."  But  in  the  case  of  Pier  v.  Heinrichoffen,  52 
Mo.  333,  which  was  an  action  on  a  promissory  note,  the  petition  averred  that 
demand  of  payment  was  made  at  the  maturity  of  the  note,  and  that  defendant 
was  duly  notified  thereof.  This  averment,  it  was  held,  did  not  lay  a  proper 
foundation  for  evidence  showing  an  excuse  for  not  making  the  demand  at  the 
timA  alleged  in  the  petition.  Again,  in  Maupin  v.  Mining  Co,,  78  Mo.  24,  it 
was  said:  ''When  the  plaintiff,  in  his  petition,  alleges  presentment  and  notice 
of  dishonor,  he  is  not  permitted,  under  the  practice  act,  to  prove  that  defendant 
waived  such  condition,  in  the  absence  of  proper  averment  of  a  waiver." 
These  two  cases,  last  cited,  were  again  followed  in  Nichols  v.  Larkin,  79 
Mo.  265.  It  is  not  easy  to  reconcile  the  case  of  Russell  v.  Insurance  Co.  with 
the  case  which  preceded  it  in  55  Mo.,  nor  with  those  which  have  followed. 

But,  so  far  as  the  present  case  is  concerned,  the  payment  was  not  made  at 
the  agreed  time,  nor  was  there  any  offer  to  make  payment  until  some  20  months 
Jtfter  it  should  have  been  made.  The  effort  is  to  show  that,  by  the  subsequent 
express  or  implied  agreement  of  the  parties,  payment  was  to  be  deferred  un- 
til the  title  was  peSected  by  a  discharge  of  the  debts  ag-ainst  the  estate  of 
Willis  King.  This  is  engrafting  a  hew  agreement  upon  the  one  declared  upon 
by  the  petition.  Parties  may  change  or  modify  the  terms  of  a  written  con- 
tract by  a  subsequent  agreement,  but  when  they  do  they  must  declare  upon 
the  agreement  as  it  stands  modified.  Henning  v.  Insurance  Co.,  47  Mo.  425. 
This  is  usually  done  by  setting  out  the  agreement,  and  the  modifications 
thereof.  Every  substantive  fact  which  the  plaintiff  must  prove  to  maintain 
his  action  should,  under  the  practice  act,  be  alleged,  so  that  an  issue  can  be 
made  thereon.  Here  the  plaintiff  waked  up  after  20  months,  when  the  prop- 
erty had  greatly  increased  in  value,  and  says  he  will  take  it,  though  there  is 
an  incumbrance  thereon;  and  his  right  to  do  this  depends  upon  the  fact  that 
•defendant  had,  expressly  or  impliedly,  agreed  to  the  delay.  He  must  tender 
an  issue  of  that  fact,  and  make  proof  of  it,  without  which  he  cannot  recover. 
His  action  is  at  law,  and  he  must  show  that  he  has  complied  with  the  con- 
tract upon  which  he  sues.  If  he  sues  upon  a  modified  contract,  he  must  ten- 
der an  issue  of  the  modification. 

We  do  not  consider  the  question  whether  such  a  subsequent  parol  modifi- 
cation of  the  written  contract  would  be  within  the  statute  of  frauds.  The 
judgment  is  affirmed. 

(All  concur.) 
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State  ex  reL  Sharp  v.  Weeks  et  ai..  Judges,  etc. 
(Supreme  Cawrt  of  Missouri.    December  19, 1887.) 

1.  Makdamtts— Proceedings— Issue  of  Writ  in  Vacation. 

.  Rev.  St.  Mo.  §  8254,  providing  that  a  judge  mav  issue  a  writ  of  mandofrmts  in  va- 
cation, does  not  infringe  upon  Const.  Mo.  art.  6,  §  8,  giving  the  supreme  court  power 
to  issue  such  write,  and  the  writ  will  not  be  quashed  merely  because  issued  In  va- 
cation. 

2.  Same— To  Cobcfbl  Issuing  of  Liquor  License— Pbndbnot  of  Indictment  for  Il- 

legal Sales. 

Where,  after  an  application  for  a  writ  of  mfmdamus  to  compel  a  county  court  to 
issue  a  license  to  the  relator  to  keep  a  saloon,  it  appeared  that  indictments  had  been 
found  against  the  relator  for  selling  Uquor  to  minors,  and  allowing  gambling  in  his 
saloon,  It  would  be  an  unwise  exercise  of  the  powers  of  the  court  to  issue  the  writ 
until  the  indictments  were  disposed  of  favorably  to  the  relator. 

Application  for  mandamus. 

The  state  of  Missouri  ex  reL  R.  M.  Sharp  applied  for  a  writ  of  mandamus 
to  compel  Weeks  et  al„  judges,  etc.,  of  Jasper  county  court,  to  issue  a  saloox^ 
license  to  Sharp. 

McHeynolds  cfc  HalUburton,  Harding  <&  Buller,  and  W.  T.  Green,  for  peti- 
tioner.    ^V.  M.  Robinson,  for  respondent. 

Shekwood,  J.  This  is  an  original  proceeding  in  tlds  court,  its  object  being 
to  compel  the  county  court  of  Jasper  county  to  issue  a  license  to  the  relator, 
Sharp,  to  keep  a  saloon  in  the  city  of  Caithage. 

1.  The  alternative  writ  of  mandamus  was  issued  bj  a  member  of  this  court 
in  vacation,  returnable  to  this  term.  A  motion,  based  on  that  ground,  has 
been  filed  to  quash  the  writ.  The  statute  authorizes  a  judge  of  this  court  to 
issue  such  a  writ  in  vacation .  Be  v.  St.  §  3254.  This  statutory  provision  doe» 
not  impinge  upon  section  3  of  article  6  of  state  constitution.  If,  however,  such 
a  writ  should  be  issued  in  manner  as  aforesaid,  and  the  judges  of  this  court 
should  determine  that  it  had  been  improvidently  issued,  this  might  result  in 
the  writ  being  quashed;  but  this  result  would  not  follow  merely  because  the 
writ  was  issued  in  vacation.  The  motion  to  quash,  in  this  instance,  is  there- 
fore denied. 

2.  The  return  of  the  respondents  set  forth,  among  other  things,  that,  "on 
the  fourteenth  day  of  October,  1887,  and  after  the  service  of  the  alternative 
writ  herein,  there  was  filed  with  the  county  court  of  Jasper  county,  then  in 
regular  session,  of  which  said  court  the  defendants  are  the  judges,  a  certified 
copy  of  an  indictment  found  by  the  grand  jury  of  Jasper  county  against  said 
B.  M.  Sharp,  the  relator,  wherein  he  stands  charged  with  and  indicted  for 
selling  liquor,  to- wit,  one  pint  of  whisky,  to  one  Walter  Carver,  a  minor  un- 
der the  age  of  twenty-one  years,  without  the  permission  of  the  parent,  guard- 
ian, or  roaster  of  said  minor:  which  said  indictment  is  still  pending  and  un- 
disposed of  in  the  circuit  court  of  Jasper  county.  And  there  was  also  filed  in 
said  county  court,  of  which  the  defendants  are  judges,  on  the  fourteenth  day 
of  October,  1887,  and  after  the  service  of  the  alternative  writ  of  mandamus 
herein,  a  written  statement,  signed  by  five  responsible  and  reputable  citizens 
of  said  city,  wherein  they  charge  that  B.  M.  Sharp,  the  relator  herein,  has  sold 
liquor  to  divers  minors  without  the  permission  or  consent  of  the  parents  or 
guardians  of  said  minors,  and  that  said  B.  M.  Sharp  the  relator  herein,  has 
permitted  card-playing  and  gambling  for  money  to  be  carried  on  in  his  saloon;, 
and  said  parties  are  ready  and  willing  to  make  proof  of  the  charges  so  made 
against  the  relator,  and  were  willing  to  make  said  proof  on  the  day  said  charges- 
were  iMM.  And  the  facts  so  stated,  and  charges  preferred  by  said  citizens,, 
are  still  undisposed  of  and  undetermined  by  the  defendants,  the  county  court 
of  Jasper  county,  for  want  of  time  to  hear  them  before  the  return-day  hereof. 
And  the  fact  whether  said  B.  M.  Sharp,  the  relator,  is  a  suitable  person  to 
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whom  a  dram-shop  license  should  be  issued,  in  view  of  said  charges,  has  not 
been  determined,  and  cannot  be  until  the  proof  is  heard,  and  the  truth  or 
falsity  of  said  charges  is  established." 

It  is  well  settled  that  facts  which  ought  to  forbid  the  doing  of  a  certain  thing 
required  to  be  done  by  the  alternative  writ  may  arise  after  the  Issuance  of 
such  writ,  and  be  as  successfully  pleaded  as  though  they  had  arisen  prior  to 
the  issuance  of  such  writ.  High,  Extr.  Leg.  Rem.  §  475.  It  would  be  an 
abuse  of  the  authority  confided  to  the  county  court  to  issue  a  license,  in  the 
circumstances  mentioned  in  the  return,  until  such  time  as  the  matters  herein 
had  been  established  one  way  or  the  other:  and  it  would  be  an  unwise  exer- 
cise of  the  powers  of  this  court  to  issue  our  mandate  to  the  county  court  to 
grant  a  license  until  those  have  been  first  determi  ned  favorably  to  the  relator* 

For  these  reasons  we  deny  the  peremptory  writ. 

(All  concur.) 

CoHN  t.  Lehman  et  ah 
(Supreme  Court  of  Missouri.    December  19, 1887,) 

1.  Injuxction— Bond— Acnow  on— Pending  Appeal. 

An  injunction  bond  provided  that,  If  a  certain  restraining  order  should  be  set 
aside  at  the  final  hearing  of  the  cause  in  which  it  was  given,  the  defendants  herein 
would  indemnify  the  plaintiff  from  the  consequence  of  such  restraining  order.  On 
motion,  the  restraining  order  was  dissolved,  and  on  final  hearing  the  cause  dis- 
missed; whereupon  the  cause  was  appealed  to  the  supreme  court  of  the  United 
States,  without  supersedeaSj  and  was  there  pending  when  suit  was  brought  to  re- 
cover under  the  bond.  Held,  that  the  right  to  enforce  the  bond  was  suspended  dur< 
ing  the  appeal :  and  as  the  right  to  enforce  it  depended  ux>on  the  final  determination 
of  the  issues  in  the  suit  in  which  it  was  given,  and  not  upon  the  right  to  issue 
execution  upon  the  decree  appealed  from,  it  was  ioLmaterial  whether  or  not  super- 
sedeas was  obtained. 

2.  Same — ^Pleading  Appeal. 

The  defendant  in  an  action  on  an  injunction  bond,  in  his  plea,  averred  that  an  ap- 
p^  to  the  supreme  court  of  the  United  States  was  had,  in  the  action  in  which  the 
mjunction  was  granted,  in  conformity  with  the  practice  of  that  court,  and  was  duly 
perfected ;  and  the  plaintiff,  on  demurrer,  confessed  this  to  be  true.  Held,  that  an 
appeal  suspending  the  decree  in  the  action  was  sufficiently  pleaded,  and  it  was  not 
necessary  to  allege  that  the  judgment  had  been  superseaed  by  the  execution  of  a 
supersedeas  bond. 
8.  Pleading — Special  Pleas— Joinder  of  Pleas  in  Bar  and  in  Abatement. 

In  Missouri,  matters  in  bar  and  in  abatement  may  be  pleaded  together,  and  a  dila- 
tory plea  is  not  waived  hy  a  plea  in  bar. 

Appeal  from  St,  Louis  circuit  court;  W.  H.  Horner,  Judge. 

This  action  was  brought  by  Mark  S.  Cohn  against  E.  Lehman,  M.  Lehman, 
H.  Abraham,  Frederick  Kramer,  Joseph  Wolf,  and  George  Reichardt  to  re- 
cover upon  a  certain  injunction  bond  made  by  them.  The  right  to  enforce 
the  bond  depended  upon  the  result  of  the  final  hearing  of  a  certain  other  ac- 
tion, in  which  an  appeal  was  pending  in  the  supreme  court  of  the  United 
States  at  the  time  this  suit  was  brought.  The  judgment  of  the  court  below, 
in  this  action,  was  in  the  defendants*  favor.     The  plaintiff  appealed . 

Noble  c6  Orrick  and  Geo,  R,  Lockwood,  for  appellant.  Madill  &  Ralston, 
for  respondent  Joseph  Wolf. 

J)rac£,  J.  This  suit  was  instituted  in  the  circuit  court  of  tlie  city  of  St. 
Louis  to  recover  $25,000,  the  penalty  in  an  injunction  bond  alle^jed  to  have 
been  executed  by  defendants  in  an  equity  suit  commenced  in  the  United  States 
district  court  for  the  Western  district  of  Arkansas,  wherein  Frederick  Kra- 
mer,  assignee  of  Isaac  Cohn,  bankrupt,  was  plaintiff,  and  Isaac  Cohn  and 
Mark  S.  Cohn,  plaintiff  herein,  were  defendants.  Joseph  Wolf  was  the  only 
defendant  served.  The  condition  of  said  bond  as  set  out  in  the  petition  is  as 
follows:  **That  whereas,  the  said  Frederick  Kramer,  as  assignee  of  Isaac 
Cohn,  a  bankrupt,  had  sued  out  and  procured  a  restraining  order  in  the  above- 
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entitled  T»iuse  against  said  defendants,  now»  if  the  said  restraining  order,  or 
any  part  thereof,  at  the  final  hearing  of  such  cause,  should  be  set  aside  or  dis- 
charged, or  in  tlie  event  that  said  injunction  should  be  dissolved,  at  any  time 
prior  to  the  final  hearing  of  said  cause,  then  they  [the  defendants  in  this  pres- 
ent cause]  undertake  to  pay  said  Isaac  Golm  and  M.  S.  Ck>hn,  or  either  of  them, 
such  damages  as  they  or  either  of  them  might  sustain  in  consequence  of  said 
restraining  order,  to  the  extent  that  the  same  might  be  discharged  as  afore- 
said." A  breach  of  the  condition  of  said  bond  is  assigned  as  follows:  "And 
the  plaintiff,  assigning  a  breach  on  said  writing  obligatory  by  defendants,  exe- 
cuted and  filed  as  aforesaid  in  said  cause,  says  that  the  defendants,  and  each 
of  them,  hath  not  performed  the  conditions  of  said  writing  obligatory,  in  this: 
that  afterwards,  to-wit,  in  the  said  district  court  of  the  United  States  for  the 
Western  district  of  Arkansas,  in  said  cause,  wherein  Frederick  Kramer,  as 
assignee  in  bankruptcy  of  said  Isaac  Oohn,  bankrupt,  was  complainant,  and 
said  Isiiac  Cohn  and  M.  S.  Gohn,  here  plaintiff,  were  defendants,  and  being 
the  same  cause  wherein  said  restraining  order  and  injunction  hereinbefore 
mentioned  were  obtained,  and  said  writing  obligatory  executed  by  defendants 
was  filed,  was  by  the  order  of  said  court,  on  motion  of  said  d^endants,  and 
on  the  tvyenty-flfth  day  of  November,  A.  D.  1879,  dissolved,  at  the  cost  of  the 
complainant,  and  it  was  further  ordered  that  said  Daniel  P.  tJpham,  receiver, 
appointed  as  aforesaid,  suiTender  and  turn  over  to  said  defendant,  M.  S.  Cohn, 
here  plaintiff,  his  solicitors  and  agents,  the  goods,  wares,  and  merchandise 
and  other  property  of  every  nature  and  description  which  were  at  the  business 
house  claimed  by  said  M.  S.  Cohn,  on  Garrison  avenue,  at  the  time  of  the  serv- 
ice of  the  injunction  aforesaid,  and  embraced  in  said  order;  and  said  receiver 
upon  filing  of  his  report  of  what  he  might  have  done,  under  the  order  thereto- 
fore made  therein,  together  with  the  receipt  of  said  defendant,  M.  S.  Cohn, 
here  plaintiff,  his  solicitors  of  record  or  agents,  should  be  discharged  from  his 
receivership;  and  such  proceediugs  were  in  said  cause  further  had  that  an 
amended  bill  having  therein  been  filed  by  the  said  Frederick  Kramer,  as  as- 
signee as  aforesaid,  against  the  defendants  therein  named,  Isaac  Cohn  and  M. 
S.  Cohn,  here  plaintiff,  said  bill  therein  was,  as  to  plaintiff  herein,  M.  S.  Cohn, 
dismissed,  with  costs,  May  8,  1882,  at  the  May  term  of  said  distnct  court  of 
the  United  States ;  and  such  proceedings  were  further  had  therein  at  the  May 
term,  1883,  that  on  June  7,  1888,  on  rehearing,  the  said  bill  was  dismissed 
-also  as  to  said  Isaac  Cohn ;  and  the  plaintiff  saith  the  defendants,  or  either  of 
them,  hath  not  paid,  though  often  requested,  such  damages  as  said  M.  S.  Cohn, 
here  plaintiff,  did  sustain  in  consequence  of  said  restraining  order,  to  the  ex- 
tent that  the  same  was  discharged  as  aforesaid;  that  this  plaintiff,  there  de- 
fendant, was  greatly  wronged  and  damaged  in  and  by  the  said  proceedings 
had  in  said  cause  in  the  United  States  district  court,  in  obtaining  said  injuno- 
tion  and  restraining  order,  and  the  enforcement  against  him,  in  that,"  etc., 
setting  forth  many  and  specific  allegations  of  damage  to  plaintiff's  business, 
profits,  credit,  etc.  '*  Wherefore  plaintiff  prays  judgment  against  defendants 
for  the  amount  of  said  bond,  the  sum  of  twenty-five  thousand  (25,000)  dollars, 
with  interest  and  costs. " 

The  defendant  Wolf,  in  his  answer  to  the  petition,  denies  the  execution  of 
the  bond,  the  condition  as  set  out  in  the  petition,  the  breach  assigned,  and  all 
damages;  and  after  admitting  the  institution  of  said  suit,  the  appointment  of 
a  receiver,  and  other  proceedings  therein,  then  proceeds  to  make  the  following 
Amission,  and  to  set  up  the  following  defense  to  plaintiff's  cause  of  action: 
**  Admits  that  such  proceedings  were  had  in  such  cause  that  an  amended  bill 
was  filed  therein  by  the  plaintiff,  Frederick  Kramer,  as  assignee  aforesaid, 
against  the  defendants  therein  named,  Isaac  Cohn  and  M.  S.  Cohn,  and  that 
said  bill  was  dismissed  as  to  both  the  defendants  therein,  as  in  the  petition  al- 
leged, but  avers  that  said  dismissal  was  had  only  after  a  full  and  final  hrar- 
lug  on  the  bill,  and  the  separate  answers  thereto  of  the  respective  defendants. 
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and  the  proofs  of  the  respective  parties.  And  this  defendant,  farther  answer- 
ing said  petition,  avers  that  the  title  and  style  of  the  suit  described  in  the  pe- 
tition, and  brought  in  [the]  district  court  of  the  United  States  for  the  West- 
ern district  of  Arkansas,  was  and  is  Frederick  Kramer^  Assignee  in  Bank- 
ruptcy qf  the  Estate  of  Isaac  Cohn,  Bankrupt^  Complainant,  v.  Isaac  Cohn 
and  Af,  S.  Cohn,  D^endants;  that  said  suit  was  a  suit  in  equity,  and  was 
begun  by  a  biH  filed  in  said  district  court  on  the  seventh  day  of  October,  1879, 
and  that  an  amended  bill  was  filed  therein  on  the  twenty-ninth  day  of  No- 
vember, 1879;  that  the  plaintiff  in  this  action  was  one  of  the  defendants  in 
said  suit;  that  the  defendants  in  said  suit  filed  separate  answers  therein,  and 
the  said  cause  was  tried  on  the  pleadings  and  proofs  submitted  by  the  respect- 
ive parties, — the  said  court  having  jurisdiction  of  both  the  parties  therein,  and 
the  subject-matter  thereof;  that  a  final  decree  and  judgment,  dismissing  said 
bilias  to  both  of  the  defendants  therein,  was  entered  in  said  cause  on  or  about 

the day  of  June,  1882;  and  the  complainant  in  said  cause  thereupon, 

and  in  due  time,  filed  bis  bill  of  exceptions  in  due  form,  containing  ali  the 
evidence  in  the  cause,  which  bill  of  exceptions  was  duJy  allowed  and  sealed, 
and  prayed  an  appeal  from  aaid  final  decree  and  judgment  to  the  supreme  court 
of  the  United  States,  which  appeal  was  in  coiifonnity  with  the  practice  of 
said  court,  and  the  law  governing  the  matter,  and  in  due  time  alloioed  and 
duly  perfected;  and  said  cause  is  now,  and  was  prior  to  the  institution  of  this 
action  in  this  court,  pending  an  appeal  in  the  supreme  court  of  the  United 
States,  which  la^t-named  court  has  full  and  complete  jurisdiction  thereof, 
and  will  proceed  in  due  time  to  hear  and  determine  said  cause  on  its  merits, 
and  affirm  or  reverse  the  Judgment  of  the  court  below,  according  to  the  facts 
preserved  in  the  bill  of  exceptions,  and  the  law  applicable  thereto.  And 
this  defendant  avers  that  by  said  appeal,  so  made  and  perfected  as  aforesaid, 
and  now  pending  in  said  supreme  court  undetermined,  the  said  decree  and 
judgment  and  all  orders  made  by  said  United  States  district  court  for  the 
Western  district  of  Arkansas  were  and  are  superseded,  by  reason  whereof  the 
said  plaintiff  cannot  have  or  maintain  this  action  against  this  defendant." 
The  answer  then  prays  that  this  defendant  be  hence  dismissed,  with  his  costs. 

Plaintiff  filed  a  motion  to  strike  out  the  above  plea,  on  the  grounds  that  the 
same  was  irrelevant,  immaterial,  and  redundant,  which  motion  was  by  the 
court  overruled.  Plaintiff  then  demurred  to  said  plea;  and  his  demurrer  be- 
ing overruled,  and  he  declining  to  plead  further,  judgment  was  entered  for 
the  defendant  Wolf,  and  plaintiff  appeals. 

The  only  question  before  us  for  determination  is  the  sufficiency  of  defend- 
ant's plea  as  a  defense  to  the  cause  of  action  set  up  in  the  petition.  The  ple;t 
is  characterized  as  a  plea  in  abatement.  In  briefs  of  counsel,  and,  from  the 
form  of  judgment,  seems  to  have  been  so  treated  by  the  court  below,  and  it  is 
suggested  by  counsel  for  appellant  that  such  a  plea  is  waived  by  a  plea  to 
the  merits.  In  Little  v.  Harrington,  71  Mo.  391,  it  was  held  that  the  statute 
contemplated  but  one  answer,  "and  this  to  contain  whatever  defense  or  de- 
fenses the  defendant  may  have,  thus  dispensing  with  the  common-law  rule 
that  a  plea  in  bar  waives  all  dilatory  pleas;"  and  the  rule  laid  down  in  Bliss, 
Code  PI.  §  345,  "that  matter  in  abatement  is  as  much  a  defense  to  the  pending 
action  as  matter  in  bar,"  was  approved.  This  ruling  was  sustained  in  Byler 
V.  Jones,  79  Mo.  261,  and  approved  in  Association  v.  Dubach,  82  Mo.  475, 
and  may  now  be  considered  the  settled  doctrine  of  this  court  as  it  is  of  the 
courts  of  Xew  York,  whence  came  our  Code  of  Pleading  and  Practice,  though 
in  earlier  cases  in  both  states  the  courts  for  a  time  adhered  to  the  common-law 
rule  after  the  adoption  of  the  Code.  In  so  far  as  the  dicta  in  Moody  v.  Deutsch, 
85  Mo.  237,  seems  to  countenance  a  departure  from  the  ruling  in  Little  v. 
Harrington,  it  is  disapproved.  While,  generally,  it  may  perhaps  no  longer 
be  a  matter  of  great  importance  whether  a  plea  be  called  a  plea  in  abatement 
or  in  bar,  except  in  attachment,  yet  in  this  case  it  is  important  that  the  plea 
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in  question  should  be  correctly  classified,  in  order  to  properly  appreciate  its 
merit  as  a  defense  to  plaintiff's  cause  of  action,  and  for  this  purpose  it  must 
be  determined  to  be  a  plea  in  bar.  It  goes  neither  to  the  jurisdiction  of  the 
court,  the  ciniii>etency  of  the  parties  as  suitors,  the  sufficiency  of  the  writ; 
nor  is  it  a  plea  of  lis  pendens  between  the  same  parties  to  the  same  cause  of 
jaction  in  anotlier  tribunal  It  impugns  phiintiff's  right  of  action  alto- 
gether, instead  of  merely  tending  to  divert  the  proceedings  to  another  ju- 
risdiction, or  suspend  them,  or  abate  the  particular  writ  or  declaration. 
Stepb.  PI.  (9th  Ed.)  p.  51.  As  buch  a  plea,  it  is  doubtless  obnoxious  to  the 
criticism  that  it  fails  to  confess  plaintiff's  cause  of  action,  which  it  seeks 
to  avoid  by  the  new  matter  set  up  in  the  plea;  but  it  may  be  also  considered 
well-settled  doctrine  in  this  state  that  traverses  and  answers  in  avoidance 
may  go  together  when  not  inconsistent,  and  the  rule  assumes  "that  de- 
fenses are  inconsistent  only  when  one  in  fact  contradicts  the  other,  and  has 
nothing  to  do  with  a  logical  or  seeming  inconsistency  that  arises  merely 
from  a  denial,  and  plea  in  confession  and  avoidance."  Bliss,  Code  PI.  §  343; 
Nelson  v.  Brodhack,  44  Mo.  598;  McAdow  v.  HosSt  53  Mo.  199;  State  v. 
Rogers,  79  Mo.  283;  Ledbetter  v.  Ledbetter,  88  Mo.  60.  The  plea  in  this 
.case  is  of  that  character,  and  in  effect  says,  in  answer  to  the  petition,  that, 
notwithstanding  the  statements  therein  may  be  true,  yet,  by  reason  of  the 
facts  stated  in  the  plea,  the  defendant  is  not  liable;  and,  construed  most 
strongly  against  the  pleader,  in  substance  says  to  the  plaintiff,  conccniing  all 
you  claim  in  the  petition  to  be  true;  that  m  the  equity  proceeding  in  said 
United  States  district  court,  on  motion  of  the  defendants,  the  injunction  was 
dissolved  on  the  twenty-tilth  day  of  November,  1879;  and  that  afterwards 
such  proceedings  were  had  in  said  cause  that  an  amended  bill  having  been 
filed  therein  by  said  Frederick  Kramer,  plaintiff,  against  said  defendants,  said 
bill  was  thereafter  dismissed  against  both  of  said  defendants  by  the  court  upon 
jthe  hearing, — yet  the  plaintiff  therein  having,  in  due  form  of  law,  saved  his 
exceptions  to  the  rulings  of  said  court,  and  preserved  the  evidence  in  his  bill 
.of  exceptions,  in  due  form  allowed  and  sealed,  in  conformity  with  the  practice 
.of  the  supreme  court  of  the  United  States,  and  the  law  governing  the  matter, 
and  in  due  time,  was  allowed  an  appeal  from  the  final  decree  and  judgment 
jof  said  district  court  to  said  supreme  court,  which  appeal  wa^  in  due  time 
perfected,  and  said  cause  is  now  pending  on  appeal  in  said  supreme  court. 
The  demurrer  confessed  these  facts  to  be  true.  Did  they  constitute  a  defense 
to  plaintiff's  cause  of  action?  is  the  question  for  solution. 

The  dissolution  of  a  temporary  injunction  on  the  coming  in  of  the  answer, 
or  on  motion  before  final  hearing,  is  necessarily  provisional  in  its  charac- 
ter, and  can  in  no  sense  be  considered  a  final  disposition  of  that  injunction, 
as,  upon  the  final  hearing,  it  may  be  reinstated  and  made  perpetual,  or  the  bill 
may  be  dismissed:  in  which  case,  where  the  statute  authorized  it,  damages 
may  be  assessed  upon  the  bond;  and  in  such  cases,  as  also  where  there  is  no 
such  statutory  authority,  a  right  of  action  accrues  on  the  bond  for  damages. 
This  right  of  action  on  the  bond  cannot  accrue  until  there  has  been  a  final  de- 
cree in  the  cause  in  which  the  bond  is  given.  The  order  dissolving  an  in- 
junction before  final  hearing  is  interlocutory  merely,  from  which  no  appeal 
would  lie.  Thomas  v.  Wooldridge,  23  Wall.  283;  Young  v.  Qrundy,  6  Cranch, 
51;  Moses  v.  Mayor ,  15  Wall.  387.  And  we  have  not  been  cited  to,  nor  have 
we  found,  a  well-considered  case  in  which  it  has  been  held  that  an  action  on  an 
injunction  bond  could  be  maintained  before  final  decree  in  the  cause  in  which 
such  bond  was  given.  The  authorities  are  all  the  other  way,  2  High,  Inj.  § 
1649;  Gray  v.  Veirs,  33  Md.  159;  Penny  v.  Holberg,  53  Miss.  567;  Murfree, 
Off.  Bonds,  p  393,  §§  391,  392;  Bmi's  v.  Gannett,  8  ISTeb.  236;  Be^itley  v.  Jos- 
lin.  Hemp.  218;  Clark  v.  Clayton,  61  Cal.  634;  Weeks  v.  8outhwick,  12  How. 
Pr.  170;  Brown  v.  Mining  Co,,  32  Kan.  528,  4  Pac.  Hep.  1013.  It  follows  in 
.this  case,  then,  that  although  the  injunction  was  dissolved  in  the  district 
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-court  before  final  hearing,  yet  no  right  of  action  accrued  on  the  bond,  or  could 
accrue,  until  a  final  decree  bad  been  rendered  in  the  cause  in  which  such  bond 
was  given.  A  final  decree  was  rendered  in  said  district  court  in  said  cause, 
dismissing  plaintiff's  bill,  but,  by  the  appeal  to  the  supreme  court,  such  de- 
cree, as  well  as  the  whole  cause,  was  removed  to  the  supreme  court  for  re- 
-view,  and  its  operation  as  a  final  decree  was  suspended,  and  so  remained  sus- 
pended at  the  time  of  the  institution  of  this  suit;  and  by  the  action  of  the  su- 
preme court,  whenever  action  shall  be  taken  on  such  appeal,  the  decree  of  said 
district  court  may  be  reversed,  the  plaintiff's  bill  be  reinstated,  the  order  dis- 
solviag  the  injunction  set  aside,  and  a  perpetual  Injunction  granted,  and  a 
breach  of  the  condition  of  the  bond  become  impossible.  If,  therefore,  a  valid 
•appeal  had  been  taken  to  the  supreme  court  of  the  United  States  inr  said 
-equity  suit,  and  such  appeal  Wiis  pending  in  said  court  at  the  time  this  suit 
was  instituted,  plaintiff  had  no  cause  of  action  on  the  bond. 

It  is  contended,  however,  that  the  appeal  pleaded  did  not  suspend  the  final 
decree,  or  the  order  of  said  district  court  dissolving  the  injunction,  for  the 
reason  that  no  bond  was  given  as  required  by  statute.  It  is  diflScuIt  to  per- 
ceive bow  that  fact  is  to  be  discovered  on  the  face  of  this  plea.  It  is  averred 
in  the  plea  '*that  said  appeal  was  in  conformity  with  the  practice  of  said  su- 
preme  court  of  the  United  States,  and  the  law  governing  the  matter,  in  due 
time  allowed,  and  duly  perfected;  and  said  cause  is  now,  and  was  prior  to  the 
institution  of  this  action  in  this  court,  pending  on  appeal  in  the  supreme 
court  of  the  United  States."  And  as  no  appeal  could  have  been  allowed  and 
perfected  as  averred,  unless  the  appellant  had  given  security  "to  prosecute  his 
appeal  to  effect,  and,  if  he  fail  to  make  his  plea  good,  to  answer  all  damages 
and  costs,  where  the  writ  is  a  supersedeas,  and  stays  execution,  or  all  costs 
only,  where  it  is  not  a  supersedeas,  as  aforesaid,"  (Rev.  St.  U.  S.  §  1000,)  it 
follows  that  such  an  appeal  as  is  averred  in  the  plea  could  not  have  been  pnBr- 
fected  without  at  least  a  bond  for  costs,  and  that  such  a  bond  was  given  is 
necessarily  implied,  in  the  averment  made;  but  it  must  be  conceded  that  it  is 
not  necessarily  implied  by  the  terms  used  in  the  plea,  that  such  a  bond  was 
given  as  would  operate  a  supersedeas,  and  stay  execution,  and  defendant  must 
be  held  not  to  have  pleaded  an  appeal  that  would  operate  as  a  supersedeas  so  as 
to  stay  the  issue  and  services  of  any  execution  warranted  by  the  decree.  We 
do  not  see,  however,  how  this  affects  the  question  at  issue.  The  statutory 
supersedeas  operates  only  on  the  process  of  the  court;  it  stays  execution,  and 
that  is  its  only  office.  In  all  other  respects,  the  appeal  is  as  operative  without 
as  with  supersedeas.  Bights  which  do  not  depend  upon  the  execution  of  the 
decree,  but  which  depend  alone  upon  the  final  determination  of  the  issues  in 
the  suit,  are  left  in  the  same  condition  by  an  appeal  without  as  with  super- 
sedeas, and,  as  we  have  seen,  the  right  of  plaintiff  to  sue  in  this  case  is  de- 
pendent upon  the  final  determination  of  the  suit  in  which  the  bond  was  given. 
That  right  is  as  well  suspended  by  an  appeal  without  supersedeas  as  it  would 
have  been  by  an  appeal  with  supersedeas.  Whether  he  ever  will  have  a  right 
of  action  at  all  upon  the  bond  yet  remains  to  be  determined  by  an  event  which 
/has  not  yet  happened;  that  is,  the  nature  of  the  judgment  that  will  be  ren- 
dered by  the  supreme  court  of  the  United  States  in  the  suit  in  which  said  bond 
was  given,  and  which  is  pending  in  said  court. 

The  plea  was  a  good  defense  to  the  cause  of  action  set  up  in  the  petition, 
and  there  was  no  error  in  overruling  the  demurrer,  and  entering  judgment 
for  the  defendant,  and  the  same  is  afiirmed. 

(All  concur.) 
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Yanoy  v.  Wabash,  St.  L.  &  P.  Ry.  (3o.  et  al, 

{Suyreme  Court  of  Missouri.    December  19, 1887.) 

Bailbojld  Companies— Liabilitt  fob  Nxoligsnob— Accidents  at  Cbossinos— Con 

TBIBUTOBT  NeGLIOENCB. 

In  an  action  by  the  widow  to  recover  damages  for  the  death  of  her  hnsband,  cauaed 
by  being  struck  and  run  over  b  v  a  railroad  car  which  had  been  shunted  by  a  switch- 
engine,  the  evidence  showed  that  he  was  well  acquainted  with  the  movements  of 
the  trains  in  that  locality:  that  at  the  time  of  the  accident  he  was  in  earnest  conver- 
sation with  a  friend,  and  had  an  umbrella  hoisted  to  shield  himself  from  the  sun ; 
that  the  approach  of  the  car  was  plainly  visible  to  all  by-standers,  one  of  whom 
shouted  to  nim  when  the  car  was  60  feet- from  him,  but  that  he  did  not  stop,  look,  or 
listen;  that  he  was  struck  the  instant  he  attempted  to  cross  the  track;  and  that  it 
was  impossible  for  the  brakeman,  who  was  on  top  of  the  car,  to  stop  it  after  he  had 
placed  himself  ia  peril.  Held,  that  although  there  was  an  ordinance  which  fixed 
the  speed  of  trains  at  six  miles  an  hour,  ana  the  oar  was  going  at  ten  miles  an  hour 
at  the  time  of  the  accident,  the  deceased  was  guilty  of  contributory  negligence,  and 
the  widow  could  not  recover.  > 

Appeal  from  Hannibal  court  of  common  pleas;  Thbo.  Bbaojb,  Judge. 

An  action  by  Caroline  P.  Yancy,  appellant,  against  the  Wabash,  St.  Louis 
&  Pacific  Railway  Ck)mpany,  and  the  Missouri  Pacific  Railway  Company,  to- 
recover  damages  for  th6  death  of  her  husband,  who  was  killed  by  one  of  their 
cars.    Verdict  for  defendants,  and  plaintiff  appeals. 

Bacon  A  Anderson,  for  appellant.    Harrison  d  Priest,  for  respondents. 

KoBTON,  0.  J.  This  is  an  action  to  recover  damages  for  the  killing  of 
plaintiff's  husband,  occasioned,  as  alleged  in  the  petition,  by  the  negligence  of 
defendants  in  operating  its  cars  on  First  street,  in  the  city  of  Hannibal.  The 
answer,  besides  being  a  general  denial,  sets  up  contributory  negligence  on 
the  part  of  deceased.  On  the  trial,  the  court,  at  the  close  of  plaintiff^s  ev- 
idence, instructed  the  jury  that,  under  the  pleadings  and  evidence,  plaintiff 
WHS  not  entitled  to  recover.  Under  the  instructions  of  the  court,  the  jury  re- 
turned a  verdict  for  defendants,  upon  which  judgment  was  entered,  and  from 
this  judgment  plaintiff  has  appealed,  and  assigns  for  error  the  action  of  the 
court  in  sustaining  a  demurrer  to  the  evidence. 

It  appears  from  the  record  that  two  or  more  railroad  tracks  were  laid  on 
First  street,  in  the  city  of  Hannibal,  and  that  Mr.  Yancy,  the  husband  of 
plaintiff,  was,  on  the  fifth  of  July,  1881,  killed  on  one  of  these  tracks  by  be- 
ing struck  and  run  over  by  a  box  car  which  had  been  shunted  or  kicked  by  a 
switch-engine;  that  on  top  of  said  car  a  brakeman  was  in  his  place  at  the 
north  end  of  the  car,  which  was  moving  at  the  speed  of  about  ten  miles  an 
hour;  and  that  by  ordinance  the  speed  of  trains  was  fixed  at  six  miles.  It  is 
shown  by  the  evidence  that  said  Yancy  had  resided  in  the  city  of  Hannibal 
for  many  years,  and  was  well  acquainted  with  the  movement  of  trains  in  that 
locality;  that  he  had  been  for  a  long  period  agent  for  a  packet  company,  and 
at  the  time  of  the  accident  had  a  boat-house  on  the  bank  of  the  Mississippi 
river,  with  which  said  First  street  ran  parallel;  that  on  the  morning  of  the 
accident,  between  11  and  12  o'clock,  Yancj  left  the  boat-house  in  company\ 
with  one  Connors;  that  the  day  was  very  hot  and  sultry;  that  Yancy  had  an 
umbrella  hoisted  to  shield  himself  from  the  sun;  that  he  and  his  companion 
were  engaged  in  earnest  conversation,  and  were  walking  west  across  said 
First  street,  and,  at  the  moment  of  stepping  on  the  railroad  track,  Yancy  was 

^  Respecting  contributory  negligence  in  crossing  a  railroad  track,  see  Kelly  v.  Rail- 
road Co.,  (Pal)  8  AtL  Rep.  856;  Purinton  v.  Railroad  Co.,  (Me.)  7  AU.  Rep.  707,  and  note; 
Chase  v.  Railroad  Ck).,  (Me.)  5  Atl.  Rep.  771,  and  note:  Sherry  v.  Railroad  Co.,  (N.  T.) 
10  N.  E.  Rep.  128:  Cooper  v.  RaUway  CJo.,  (mch.)  SB  N.  W.  Rep.  806;  Slater  v.  RaUway 
Co.,  (lowaj  83  N.  W.  Rep.  264;  Mynning  v.  Railroad  Co.,  (Mich.)  81  N.  W.  Rep.  147, 
and  note ;  Railway  (Do.  v.  Henry,  (Ejeui.)  14  Pac.  Rep.  1 ;  Glascock  v.  Railroad  Ck>.,  (CaL> 
Id.  518:  G^uggenheim  v.  RaUway  Co.,  (Mich.)  SB  N.  W.  Rep.  161;  Woodaid  v.  Railroad 
Co.,  (N.  T.)  18  N.  E.  Rep.  434;  Nosier  v.  Railway  Ck).,  (Iowa,)  84  N.  W.  Rep.  850. 
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run  over  and  killed  by  a  box  car  coming  from  the  north,  which  had  been 
shunted  or  kicked  by  the  engine,  as  before  stated.  It  is  also  shown,  by  the 
evidence  of  three  of  plaintiff's  witnesses,  that  Yancy  was  struck  just  as  they 
stepi>ed  on  the  track;  that  his  entry  on  the  track  and  the  collision  were  in- 
stantaneous. The  evidence  also  shows  that  the  approach  of  said  box  car  was 
plainly  visible  to  all  by-standers;  that  one  of  them  cried  out  to  Yancy  and  hia 
companion  just  before  they  stepped  on  the  track,  the  car  at  thai  time  being 
abont  60  feet  from  them;  that  neither  Yancy  nor  his  companion,  before  en- 
tering on  the  track,  stopped,  looked,  or  listened  for  the  approaching  car. 

It  is,  we  think,  manifest  that  the  negligence  of  deceased  in  walking  in  broad 
daylight,  with  an  umbrella  lioisted  over  him,  on  the  railroad  traok,  directly 
in  front  of  a  moving  car,  without  looking  for  it,  when,  by  looking,  he  could 
have  seen  its  approach,  was  the  immediate  and  proximate  cause  of  his  death, 
and  that  negligence  cannot  be  imputed  to  the  brakemaA,  who  was  at  his  place 
on  the  car,  inasmuch  as  he  had  a  right  to  presume,  even  if  he  saw  deceased 
approaching  the  track,  that  he  either  saw  or  heard  the  approach  of  the  car, 
and  would  not  recklessly  put  himBelf  in  front  of  the  same;  and  this  is  espe- 
cially so  in  view  of  the  fact  that  the  stepping  of  deceased  upon  the  track  and 
the  collision  were  so  instantaneous  that  it  whs  impossible  for  the  brakeman  to 
stop  the  car  after  deceased  had  thus  put  himself  in  peril. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the  evidence  is  fully 
justified  by  the  following  cases:  Harlan  v.  Railway  Co.,  64  Mo.  480;  Cag- 
ney  v.  Railway  Co,,  69  Mo.  424;  Moody  v.  Railway  Co.,  68  Mo.  470;  Lenix: 
V.  Railway  Co.,  76  Mo.  86.    Judgment  affirmed. 

(All  concur.) 


Wtatt  ct  al  V.  Dunn. 

{Supreme  Court  of  Misaourl    December  19, 1887.) 

Appeal  from  circuit  court,  Buchanan  county ;  Silas  Woodson,  Judge. 
On  rehearing.    For  original  opinion,  see  2  8.  W.  Rep.  ■^02. 
Mclntyre  AVories,  for  appellant.    B.  <fc  V.  Pike,  for  respondents. 

Bracb,  J.  Since  the  opinion  in  this  case  was  delivered,  on  motion  the  case  was  set 
dowTi  for  rehearing,  for  the  sole  purpose  of  determining  whether  or  not  the  trial  court 
erred  in  its  finding  of  fact.  Since  then  we  have  been  furnished  with  an  abstract  of  the 
evidence  by  the  appellant,  and  a  counter-abstract  by  the  respondent;  and  after  a  care- 
ful consideration  oA  these  abstracts,  not  feeling  that  we  fully  understood  the  sequence 
of  events  testified  to,  or  correctly  appreciated  the  value  of  all  the  evidence,  we  have 
gone  patiently  through  the  whole  volume  of  the  evidence  as  it  appears  In  th«  recmd,  In 
manuscript  covering  more  than  800  pages  of  legal  cap,  and  arise  from  the  perusal  satis- 
fled  with  the  conclusion  arrived  at  oy  the  learned  judge  who  tried  the  case.  The  law 
and  the  facts  being  with  the  respondent,  the  judgment  is  affirmed. 

(All  concur.) 

Mayob  &  Council  or  Nashvixclk  t?.  Smith,  County  Clerk. 
{Supreme  Court  of  Tennessee.    December  17, 1887.) 

1.  Taxation— Exemptions— MuNTCiPAL  Corporations—Water- Works. 

Municipal  oorporationB'in  Tennessee  are  not  subject  to  a  tax  for  state  and  county 
purpoaes  upon  the  privilege  of  using  and  operating  their  water-works. 

2.  8akb — ^Erroneous  Taxation— Remedies— Certiorari  and  Supersedeas. 

A  distress  warrant  was  issued  against  the  city  of  Nashville  to  collect  a  tax  levied 
for  the  benefit  of  the  state  and  county  for  using  and  operating  its  water- works, 
HeUL  that  a  petition  by  the  city  for  a  writ  of  certtorart  and  supersedeas  was  prop- 
erly dismissed  as  to  the  tax  due  the  state,  such  remedy  not  being  available  against 
the  8tate,^ut  was  Improperly  dismissed  as  to  the  part  due  the  county. 

Error  to  circuit  court,  Davidson  county;  W.  K.  McCalkster,  Judge. 
Lytton  Taylor,  for  plaintiflFs.     Edward  M.  Woodall,  for  defendant. 

Caldwell,  J.    The  revenue  act  of  1887Vovides  that  water  companies  in 
cities,  taxing-districts,  or  towns  of  40,000  inhabitants  or  over,  sliall  pay  to  tha 
v.6».w.no.4 — 18  ^  r 
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state  annually  a  privilege  tax  of  $600.  This  case  presents  the  question  of  lia- 
bility or  non-liability  of  the  city  of  Nashville,  under  that  act,  for  a  tax  upon 
the  privilege  of  using  and  operating  its  water-works.  William  T.  Smith, 
clerk  of  the  county  court  of  Davidson  county,  being  of  the  opinion  that  such 
liability  existed,  and  the  city  failing  to  take  out  license,  issued  a  distress  war- 
rant, in  July,  1887,  against  the  city,  for  01,050,  the  aggregate  tax  for  the 
state  and  county  upon  that  privilege,  for  the  current  year, — $600  for  the  state, 
and  $450  for  the  county,  as  appeared  by  an  indorsement  upon  the  back  of  the 
warrant.  The  city,  denying  its  liability,  took  the  matter  before  the  circuit 
court  upon  petition  for  certiorari  and  supersedeas.  The  petition  was  dis- 
missed on  ^notion,  and  the  city  has  appealed  in  error  to  this  court. 

The  present  government  of  the  city  was  organized,  and  its  functions  are 
now  exercised,  under  chapter  114r  Acts  1883.  In  the  seventeenth  section,  the 
powers  of  the  mayor  ahd  city  council  are  enumerated  in  36  subsections;  the 
eighth  of  which  is  in  these  words:  "To  provide  the  city  with  water  by  water- 
works, within  or  beyond  the  boundaries  of  the  city,  and  to  provide  for  the 
prevention  and  extinguishment  of  fires,  and  organize  and  establish  fire  com- 
panies." The  petition  alleges  the  construction  and  maintenance  of  water- 
works by  the  city  in  its  corporate  capacity  for  the  public  good,  and  not  as  a 
private  enterprise  for  pecuniary  gain  or  profit.  Upon  these  grounds,  the  city 
denies  its  liability,  and  seeks  to  restrain  the  collection  of  the  tax. 

Though  the  right  to  own  and  use  water- works  is  confined  by  the  language 
we  have  quoted  Irom  the  act  of  1883,  there  is  in  that  act  no  express  exemp- 
tion of  the  city  from  taxation  for  the  exercise  of  that  right,  or  for  the  owner- 
ship of  the  property  itself.  Another  act,  passed  at.  the  same  session,  how- 
ever, provides  "that  the  property  herein  enuinerated  shall  be  exempt  from 
taxation,  and  none  other:  (1)  AH  property  belonging  to  the  United  States, 
to  the  state  of  Tennessee,  to  any  county  in  the  state,  or  any  incorporated  city 
or  tottm  in  t?ie  state^  that  is  used  exclusively  for  public  or  cojporation  pur- 
poses," etc.  Acts  1883,  c.  105,  g  2.  The  terms  there  used  seem  naturally  to 
comprehend  an  exemption  from  the  burden  of  an  ad  valorem  tax  only,  and 
not  from  that  of  a  privilege  tax.  A  later  act  so  limits  the  exemption  in  ex- 
press terms.  It  is  as  follows:  That  the  property  herein  enumerated,  and 
none  other,  shall  be  exempt  from  ad  valorem  taxation:  "(1)  All  property 
belonging  to  the  United  States,  to  the  state  of  Tennessee,  to  any  county  in  the 
state,  or  any  incorporated  city  or  totmi  in  tJie  state,  that  is  %isM  exclusively  for 
publu:  or  municipal  corporation  purposes, "  etc.  Acts  1887,  c.  2,  §  2.  As 
alreaay  stated,  it  is  a  privilege,  and  not  an  ad  valorem  tax,  sought  to  be  col- 
lected upon  the  one  hand,  and  resisted  upon  the  other,  in  this  case.  The  dis- 
tress warrant  is  for  a  tax  imposed  for  "exercising  the  privilege  of  running  a 
water  company,"  and  the  revenue  act  under  which  the  tax  is  levied  denomi- 
nates it  a  privilege  tax.  Acts  1887,  c.  1,  §  4,  pp.  6,  20.  So  that  there  is  not 
to  be  found  in  our  statutes  any  express  exemption  to  the  city  from  the  tax 
against  which  complaint  is  made  in  the  petition. 

But  we  tliink  an  express  statutory  exemption  is  not  required  to  enable  the 
city  to  avoid  the  payment  of  the  tax  in  such  a  case  as  this.  Some  things  are 
always  presumptively  exempted  from  the  operation  of  general  revenue  laws, 
because  it  is  reasonable  to  suppose  that  they  were  not  within  the  intent  of  the 
legislature.  It  cannot  be  supposed  that  the  legislature  would  ever  lay  the 
burden  of  taxation  upon  public  property;  therefore,  however  general  may  be 
the  enumeration  of  property  for  taxation,  the  reasonable  conclusion  is  that 
the  property  held  by  the  state  and  its  municipalities  for  goverdmental  pur- 
poses was  intended  to  be  excluded,  and  the  law  will  be  administered  as  ex- 
cluding it  in  fact.  Cooley,  Tax'n.  172;  1  Desty,  Tax'n,  p.  48,  §  16.  The  ex- 
emption  most  clearly  arises,  in  thi;j  case,  by  implication  from  the  public  own- 
ership, public  nature,  and  public  use  of  the  property,  as  revealed  by  the  alle- 
gations of  the  petition.    Mayor,  etc,,  v.  Bank,  1  Swan,  270. 
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The  circuit  judge  dismissed  the  petition  upon  the  ground  that  *'the  state 
tax"  had  not  been  paid.  That  action  was  clearly  correct,  so  far  as  tlie  state's 
part  (S600)  of  the  sum  sought  to  be  collected  is  concerned ;  for.  however  un- 
just or  illegal  the  demand  jigainst  the  city  may  liave  been,  the  only  course  left 
open  to  it  was  to  pay  the  state's  part  of  the  same  under  protest,  and  then  sue 
for  the  recovery  thereof  within  30  days  thereafter.  No  writ  of  injunction, 
supersedeas,  or  prohibition  or  other  process  can  lawfully  issue  for  tlie  preven- 
tion of  the  collection  of  revenue  claimed  to  be  due  the  state.  Act  1873,  c.  44, 
carried  into  Code  M.  &  V.  at  §§  926.  928,  931,  etc. 

But  this  act  relates  only  to  revenue  due  the  state,  and  writs  of  c&rtiorari 
and  supersedeas  were  proper  means  of  bringing  the  county's  demand  before 
the  circuit  court  to  test  its  val idity.   Saunders  v.  Russell,  10  Lea,  293, 299, 300. 

The  judgment  below  is  affirmed  with  respect  to  the  state's  part  of  the  tax 
sought  to  be  collected,  and  reversed  as  to  the  county's  part.  As  to  the  latter, 
the  case  will  be  remanded  for  further  proceedings.  The  city  will  pay  all  the 
costs  accrued  up  to  this  time. 

STAPLETON  tJ.  Ck)MMOKW£ALTH. 
{Court  of  Appeals  of  Kentucky.    December  10, 1887.) 
HoMJCiBB— Manblauohtier— Sblp-Dbtensb. 

In  a  trial  of  an  indictment  for  murder,  it  was  In  evidence  that  defendant,  being 
drunk,  had  seized  his  friend,  and  attempted  to  throw  him,  but  had  been  thrown.  Be- 
ing angry,  in  a  short  time  he  followed  deceased  into  the  house  with  his  pistol  in  his 
hand,  and  shot  him.  Held,  that  there  was  nothing  in  the  facts  to  authorize  an  ac- 
quittal on  the  ground  of  self-defense. 

Appeal  from  circuit  court,  Owsley  county. 

Indictment  for  murder  in  the  first  degree.  James  Stapleton  was  convicted 
of  manslaughter,  and  sentenced  to  20  years  in  the  penitentiary.  Defendant 
appealed. 

P,  W.  Hardin^  for  the  Commonwealth. 

Fryor,  G.  J.  This  record  shows  the  accused  guilty  of  either  murder  or 
manslaughter,  and  there  is  nothing  contained  in  the  facts  that  would  author- 
ize an  acquittal  on  the  ground  of  self-defense.  The  accused,  in  an  intoxi- 
cate condition,  voluntarily  undertook  to  wrestle  with  the  man  he  killed,  and, 
because  he  waa  thrown  to  the  ground  by  his  friend,  became  angry  with  him, 
and  in  a  few  moments  after  took  his  life.  The  necessity,  or  apparent  neces- 
sity, for  acting  in  self-defense  at  no  time  existed;  but  the  defendant,  mad- 
dened by  the  whisky  he  had  drank,  and  in  that  condition,  with  his  judgment 
subordinated  to  his  passion,  and  mortified  at  the  result  of  the  wrestling  tliat 
he  had  caused  by  seizing  his  friend  and  attempting  to  throw  him,  shot  the  lat- 
ter, causing  his  death  in  a  short  time.  He  appeared  at  the  home  of  his  neigh- 
bor on  the  Sabbath  day  with  the  weapon  of  death  in  his  pocket,  full  of  whisky, 
and  by  his  own  conduct  on  that  occasion  merited  the  punishment  awarded 
him  by  the  verdict  of  the  jury.  That  he  retired  back  of  the  house,  and,  while 
there,  the  fact  that  his  anger  momentarily  passed  away,  with  the  expression 
made  by  him  that  he  had  nothing  against  the  deceased,  did  not  mitigate  or 
lessen  his  offense.  He  left  this  position  that  be  had  sought,  and  entered  the 
house  where  the  deceased  was  with  pistol  in  hand,  and  the  latter  had  the  right 
to  believe  that  he  would  be  assaulted  with  it  by  the  accused;  and  the  readi- 
ness with  which  he  handled  it  when  he  shot  the  unfortunate  man  evidenced 
his  plain  purpose.  The  deceased  was  the  party  acting  on  the  defensive,  and, 
when  he  saw  the  accused  entering  the  door  with  the  pistol  in  hand,  had  rea- 
sonable ground  to  believe  that  he  was  in  great  danger,  and  would  liave  been 
justified  in  any  proper  effort  to  save'his  life,  even  to  taking  the  life  of  his  ad- 
versary, if  necessary  for  that  purpose.  There  is  no  self-defense  in  this  case, 
and  the  instruction  No.  4,  with  the  qualification,  was  as  favorable  to  the  ao- 
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cused  as  he  could  ask.  A  verdict  of  acqaittal,  while  it  would  have  relieved 
the  accused  from  punishment,  would  have  been  palpably  against  the  testi- 
mony.   Judgment  of  conviction  is  affirmed. 


Ex  parte  Burnside. 
(Oourt  of  Appeals  of  Kentucky.    December  10,  1887.) 

1.  IwToxioATiNO  LiQUOBS— Statutes  Rboulatino— Constitdtiowal  Law— Titlbb  of 

Laws. 

Act  Ky.  April  14, 1886,  entitled  *'  An  act  to  authorize  the  people  of  Lincoln  coanty 
to  vote  on  prohibiting  the  sale  of  liquors,  and  fixing  the  penalty  for  the  sale  of  liq- 
uors in  said  county/'  authorizes  (sections  1  and  2)  a  submission  to  the  voters  of  that 
county  whether  the  saleof  liquor  shall  be  prohibited  therein ;  and  provides  (section 
3)  that,  when  a  majority  vote  in  favor,  the  sale  shall  be  unlawful  after  the  entry  of 
the  result  in  the  clerk's  office,  and  that  licenses  theretofore  granted  shall  be  lawful 
until  expiration  ;  and  declares  (sections  4,  5,  and  6)  the  sale  a  misdemeanor,  and 
provides  a  punishment,  and  for  a  second  vote  if  the  law  be  not  accepted  by  the  first 
one.  Held^  that  all  the  provisions  of  this  act  relate  to  the  same  subject,  are  naturally 
connected,  and  not  foreign  to  the  subject  expressed  in  the  title,  and  are  not  in 
violation  of  Const.  Ky.  art.  2,  {  87,  requiring  that  uo  law  shall  relate  to  more  than 
one  subject. 

2.  Same. 

The  title  of  Act  Ky.  April  14,  1886.  stating  that  it  is  an  act  to  authorize  the  voters 
of  Lincoln  county  **  to  vote  on  prohibiting  the  sale  of  liquor,"  and  also  Hxing  the 
penalty  for  a  sale  in  violation  thereof,  sufficiently  expresses  the  subject  or  object  of 
the  act,  and  is  not  in  contravention  of  Const.  Ky.  art.  2,  J  37. 

3.  Same— Sale  of  Liquob  not  a  Property  Right— Police  Poweb. 

The  act  prohibiting  the  sale  of  liquor  in  Lincoln  county  (1  Acts  Ky.  1885-86,  p. 
1400)  is  not  interdicted  by  the  bill  of  rights  of  Kentucky,  and  Ck>nst.  U.  S.  14th 
Amend.,  as  the  sale  of  liquor  never  has  been  a  right  but  a  privil^e.  the  creature  of 
license;  and  the  legislature  of  the  state  may,  under  its  police  power,  not  only  r^^ 
ulate,  but  restrict,  the  retail  liquor  traffic* 

4.  Same — Unconstitutional  Act — Right  to  Complain. 

Petitioner  applied  for  a  license  to  retail  intoxicating  liquor,  but  was  refused,  un- 
der 1  Acts  Ky.  1886-86,  p.  1400.  It  was  claimed  that  this  law  is  unconstitutional, 
because  it  not  only  forbids  the  sale  of  liquor  by  retail  as  a  beverage,  but  for  medic- 
inal and  religious  purposes.  Held  that,  as  prescriptions  are  not  filled  in  bar-rooms, 
nor  the  communion  table  supplied  from  such  places,  petitioner's  rights  are  not  af- 
fected by  this  provision,  and  he  cannot  complain. 

Appeal  from  circuit  court,  Lincoln  county. 

Petitioner,  E.  H.  Burnside,  applied  to  the  Lincoln  county  court  for  a  license 
to  retail  liquors,  which*  was  denied,  under  the  act  of  April  14, 1886,  and,  upon 
appeal  to  the  circuit  court,  this  refusal  to  grant  the  license  was  affirmed.  Pe- 
titioner appeals,  and  assails  the  act  in  question  as  unconstitutional. 

R.  0.  Warren,  W.  H.  Miller,  and  Welch  dk  Saufley,  for  petitioner.  W.  O. 
Bradley  and  Wm.  Hemdon,  for  respondent. 

Holt,  J.  The  application  of  the  appellant,  E.  H.  Burnside,  to  the  Lincoln 
county  court  for  '*a  tavern  license,  with  the  privilege  of  retailing  liquor," 
was  rejected,  upon  the  ground  that  it  was  absolutely  forbidden  by  the  act  of 
the  legislature  approved  April  14,  1886,  and  entitled  "An  act  to  authorize  the 
people  of  Lincoln  county  to  vote  on  prohibiting  the  sale  of  liquors,  and  flxing 
the  penalty  for  the  sale  of  liquors,  in  said  county."  1  Acts  1885-^,  p.  1400. 
The  circuit  court,  upon  appeal,  affirmed  this  ruling,  in  so  far  as  it  denied  the 
privilege  of  retailing  spirituous  liquors;  and  doubtless,  in  doing  so,  was  con- 
trolled by  the  same  reason  that  influenced  the  lower  court.  We  are  now 
asked,  upon  several  grounds,  to  declare  the  law  above  named  unconstitutionaL 

Section  37,  art.  2,  Const.,  provides:  ''No  law  enacted  by  the  general  as- 

^As  to  the  constitutionalitv  of  legislation  reGcuIating  or  prohibiting  traffic  in  intoxi- 
cating liquors,  see  Ex  parte  Kennedy,  (Tex.)  8  S.  W.  Kep,  114,  and  note. 
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aembly  shall  relate  to  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title;"  and  it  is  claimed  that  In  this  instance  this  provision  of  the  organic 
law  has  been  disregarded.  It  is  well  settled  that  legislation  will  not  be  declared 
unconstitutional  by  the  judiciary  if  it  be  merely  of  doubtful  character  in  this 
respect.  It  must  be  clearly  violative  of  the  fundamental  law,  to  authorize 
the  exercise  of  such  power.  The  first  and  second  sections  of  this  act  author- 
ize a  submission  to  the  voters  of  Lincoln  county  of  the  question  whether  the 
sale  of  liquor  shall  be  prohibited  therein,  and  provide  how  the  vote  siiidl  be 
taken.  The  third  section  declares  that  if  a  majority  of  them  vote  in  favor  of 
it,  that  "then  it  shall  be  unlawful,  from  and  after  the  entry  of  the  result  of 
said  election  in  the  order-book  of  the  clerk's  office,  for  any  person  or  persons 
to  sell  spirituous,  vinou^,  or  malt  liquors  in  said  county:  provided,  that  any 
person  or  persons  who  may,  at  the  time  of  said  election,  have  license  to  sell 
liquor  as  a  beverage,  may  continue  to  do  so  until  the  expiration  of  the  time 
for  which  the  license  was  given."  The  fourth,  fifth,  and  sixth  sections  de- 
clare the  sale  a  misdemeanor,  if  the  provisions  of  the  act  are  accepted  by  the 
voters;  provide  a  penalty,  and  the  mode  of  enforcing  it;  and  for  aser^ond 
vote,  if  the  law  be  not  accepted  by  the  first  one.  This  is  all  of  it.  All  of  its 
provisions  relate  to  the  same  subject,  are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title.  This  is  all  that  is  required  as  to 
the  body  of  the  act.    Phillips  v.  Bridye  Co,,  2  Mete.  (Ky.)  222. 

It  is  said,  however,  that  the  title  does  not  sufficiently  express  the  subject  or 
okfect  of  the  act;  indeed,  that  it  does  not  do  so  at  all,  and  that  the  law  is  mas- 
querading under  a  false  name.  It,  however,  states  that  it  is  an  act  to  au- 
thorize the  voters  of  the  county  **to  vote  on  prohibiting  the  sale  of  liquor," 
and  that  it  is  also  one  fixing  the  penalty  for  a  sale  in  violation  thereof.  The 
act  relates  to  nothing  else.  Certainly  the  reading  of  the  title  would  inform 
the  hearer  of  the  entire  nature  of  the  law;  and  this  was  the  object  of  the  con- 
stitutional provision  above  cited.  It  was  to  guard  against  improvident  leg- 
islation. It  could  not  well  be  supposed  by  any  one  that  an  act  so  entitled 
provided  only  for  a  vote  by  way  of  direction  or  advice  as  to  future  legislation 
upon  the  subject.  The  purpose  of  the  body  of  the  act  is  to  forbid  the  sale  of 
liquor  in  the  county;  and  it  is  apparent  that  the  most  ordinary  legislator  in 
experience  and  understanding  would  have  understood  from  the  reading  of 
the  title  that  it  related  to  prohibiting  such  sale,  and  a  vote  by  the  people  as 
to  the  adoption  of  its  provisions.  In  the  case  of  Galle  v.  Otoen  County  Court, 
83  Ky.  61,  an  act  with  a  title  substantially  like  this  one  was  assailed  upon  the 
same  ground,  but  was  sustained.  It  was  settled  in  the  case  of  Com.  v.  Wel- 
ter, 14  Bush.,  218,  and  the  doctrine  is  supported  by  the  text-books  and  other 
authorities,  that  an  act  of  the  legislature  relating  to  a  county  may  be  sub- 
mitted to  its  voters,  not  for  the  purpose  of  determining  whether  it  is  a  law, 
but  whether  they  will  accept  its  provisions. 

It  is  insisted,  however,  by  distinguished  counsel,  with  zeal  and  ability,  that 
liquor  is  property;  that  this  act  forbids  its  sale,  and  is  in  effect  a  spoliation  of 
it;  that  it  is  an  exercise  of  absolute,  arbitrary  power  over  the  property  and 
individual  right  of  the  freeman,  and  is  therefore  interdicted  by  our  bill  of 
rights  and  the  fourteenth  amendment  to  the  constitution  of  the  United  States. 
It  is  now  settled,  however,  by  not  only  the  decisions  of  the  supreme  court  of 
the  United  States,  but  by  the  highest  court  of  nearly  every  state  in  the  Union, 
that  the  legislature  of  a  state  may,  under  that  police  power  which  is  vital  to 
its  existence,  not  only  regulate,  but  restrict,  the  retail  liquor  traffic.  It  would 
be  singular  if  it  could  not  do  so,  if  government  be  instituted  for  the  good  of 
the  governed.  If  an  evil  which  destroys  the  morals,  the  fortunes,  and  the 
lives  of  so  many  of  our  best  citizens, — one  which  is  so  fruitful  of  pauperism 
and  misery,  and  productive  of  probably  eight-tenths  of  the  crime  in  the  coun- 
try,— was  not  subject  to  the  legislative  power,  it  would  be  strange  indeed.  If 
so,  then  all  manner  of  crime  is  to  be  punished,  and  yet  the  people  are  power- 
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less  to  wip<e  out  the  active  cause  of  it.  Surely,  one  cannot  exercise  a  right, 
and  much  less  a  mere  privilege  which  may  be  revolted  at  any  time,  if  it  be  de- 
structive of  the  public  morals  or  public  health  or  public  peace,  and  yet  be  be- 
yond tlie  reach  of  the  legislative  power.  No  one  has  ever  had  the  right  to  sell 
whisky  in  this  commonwealth  save  as  a  pritilege;  it  has  always  been  the 
creature  of  license.  The  police  power  is  properly  and  necessarily  a  broad  one; 
it  is  difficult,  if  not  impossible,  to  fix  its  limit.  The  property  owner  acquires 
and  holds  his  property  subject  to  the  right  of  the  legislature,  under  this  power, 
to  control  it,  whenever  tlie  public  peace  or  public  morals  or  the  public  healthls 
involved;  otherwise,  the  many  would  be  at  the  mercy  of  the  few;  lawlessness 
and  disorder  would  take  the  place  of  law  and  order,  and  the  appetites  and  pas- 
sions of  a  few  persons  would  imperil  the  public  peace,  and  endanger  our  social 
fabric.  The  individual  profit  of  the  few,  arising  from  the  wreck  of  fortunes, 
homes,  and  lives,  must  give  way  to  the  happiness  and  security  of  the  many. 
It  belongs  to  the  legislative  department  of  the  government  to  exercise  this 
necessarily  sweeping  power,  and  determine  primarily  what  measures  are  need* 
f ul  for  the  protection  of  the  public  health,  the  public  morals,  and  the  public 
safety.  If  a  statute  upon  the  subject  has  in  reality  no  relation  to  those  ob- 
jects, and  ]S  a  plain  invasion  of  some  private  right  secured  by  the  organic  law, 
then  it  would  be  one  of  the  highest  duties  of  a  court  to  declare  it  a  nullity ;  but 
this  cannot  be  said  of  a  law  which  controls  and  regulates  a  traffic  which  is  an 
admitted  evil  in  society.  We  have  as  yet  not  seen  an  official  copy  of  the  de- 
cision of  the  supreme  court  of  the  United  States  in  the  Kansas  Liquor  Cases^ 
quite  recently  decided,  of  Mtigler  v.  State  of  Kansas  and  State  v.  Ziehold, 
8  Sup.  Ct.  Rep.  273;  but  as  reported  in  the  public  prints  the  highest  court  in 
the  land  has  unanimously  declared  that  this  right  of  protection — this  police 
power — extends  so  far  that  the  legislature  of  a  state  may  prohibit  the  manu- 
facture of  liquor  for  the  maker's  own  use  as  a  beverage,  if,  in  its  judgment, 
this  would  tend  to  defeat  its  efforts  to  guard  the  community  against  this  evil. 
The  prohibition  of  the  manufacture  or  sale  of  liquor  does  not  deprive  the  owner 
of  his  property;  it  is  not  taking  it  without  due  process  of  law;  it  is  not  an  ex- 
ercise of  the  right  of  eminent  domain,  by  which  the  owner  can  be  deprived  of 
his  property  only  upon  the  condition  of  compensation.  A  nuisance  merely  is 
abated,  and  the  citizen  forbidden  to  do  that  which  is  injurious  to  the  com- 
munity. 

It  is  insisted,  however,  that  the  law  now  under  consideration  is  unconstitu- 
tional, because  of  its  sweeping  character;  that  it  not  only  forbids  the  sale  of 
liquor  by  retail  or  as  a  beverage,  but  for  religious  or  metlicinal  purposes.  Even 
if  it  were  true  that  under  it  a  physician  of  Lincoln  county  could  not  prescribe 
it  as  a  medicine,  or  admitting  that  its  proper  construction  forbids  the  sale  in 
totOf  and  not  merely  as  a  beverage,  yet  the  appellant  is  not  in  a  position  to  call 
in  question  its  constitutionality  upon  this  ground.  He  is  asking  that  it  be 
declared  unconstitutional  because  It  prevents  him  from  obtaining  the  privi- 
lege of  selling  liquor  by  retail  or  as  a  beverage.  Prescriptions  are  not  filled 
in  bar-rooms,  nor  is  the  communion  table  supplied  from  such  places.  We 
must  look  at  things  as  they  are,  and  not  as  they  might  be,  in  considering  ques- 
tions involving  the  exercise  of  the  police  power.  It  is  unnecessary  to  decide 
whether  the  law-making  power,  in  its  exercise,  may  forbid  the  sale  of  an  ar- 
ticle for  innocent,  proper,  and  even  useful  purposes,  upon  the  ground  that  it 
will  be  productive  of  deceit,  and  in  effect  defeat  its  effort  to  protect  the  health, 
morals,  and  peace  of  the  community  from  the  ills  arising  from  other  uses  of 
the  article,  since  the  appellant  cannot  be  heard  to  say  that  the  law  is  invalid 
and  unconstitutional  upon  a  ground  which  in  no  way  affects  his  rights.  It 
was  said  in  the  case  of  Com.  v.  Wright,  79  Ky.  22:  "Only  those  who  are 
prejudiced  by  an  unconstitutional  law  can  complain  of  it."  Mr.  Cooley,  who 
is  probably  the  most  distinguished  writer  of  the  present  day  upon  constitu- 
tioniU  power  and  its  limitations,  enforces  this  view;  and  in  the  case  of  Sul- 
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Uvan  V.  Berry's  AdmW^  83  Ky.  198,  it  was  fully  considered  and  reaffirmed 
upon  a  review  of  numerous  authorities.  Jones  v:  Black,  48  AJa.  540;  Will- 
iamson  v.  Carlton t  61  Me.  449;  Dejamett  v.  Haynes,  23  Miss.  600;  Turn- 
pike Corp.  V.  County  of  Norfolk,  6  AWen,  353.  The  appellant  only  asks  that 
he  be  allowed  **to  retail"  liquor  by  opening  a  bar-room  in  a  hotel.  He  has  no 
interest,  so  far  as  the  record  discloses,  in  the  sale  of  it  for  medicinal  or  relig- 
ious purposes.  He  makes  no  such  question.  The  right  he  asks  cannot  be 
considered  as  fairly  involving  it;  and  the  court  has  neither  the  inclination  nor 
the  right,  in  this  character  of  a  case,  to  go  out  of  its  way  in  search  of  such  a 
question,  or  to  consider  it  at  the  iu stance  of  one  who  has  no  right  to  ask  it, 
because  it  does  not  affect  his  rights,  and  is  not  involved  in  the  consideration 
of  the  privilege  sought  by  him.    Judgment  affirmed. 


LiLLEY  et  aL  tJ.  Blum  et  al. 
{Supreme  Cov/rt  of  Texas.    December  6, 1887.) 

BouHDABiss— DssoRipnvB  Calls. 

Where,  in  an  of^ce  survey,  a  line  was  described  as  running  from  a  fixed  point 
south  to  another  point  described^  but  not  established  on  the  ground,  which  did  not 
lie  in  the  desigpiated  course,  it  being  intended  that  the  line  should  run  north  and 
south,  held,  that  the  second  point  named  being  descriptive,  and  not  locative,  should 
be  disregarded,  and  that  the  line  should  follow  the  course  named. 

Commissioners'  decision.  Error  from  district  court.  Wise  county;  F.  E. 
PiNEB,  Judge. 

Leon  and  H.  Blum  brought  this  suit  in  trespass  to  try  title  against  John 
T.  Lilley  et  al.,  to  recover  270  acres  of  land,  described  by  metes  and  bounds; 
claiming  the  land  as  a  part  of  the  James  Pinchback  one-third  league  survey 
in  Wise  county.  It  was  admitted  that  defendants  in  error  owned  the  land 
included  in  the  Pinchback  survey;  the  contention  being  whether  the  bound- 
aries of  Pinchback,  as  defined  by  the  field-notes  given  in  the  patent,  include 
the  land  in  controversy.  Plaintiff  in  error  answered  by  plea  of  not  guilty, 
and,  specially,  that  they  are  in  possession  of  the  land  sued  for;  claiming  it 
as  being  west  of  a  line  from  the  Davis  north-east  corner  to  a  point  on  the 
north  line  of  the  A.  Blount  251  varas,  west  of  Blount's  north-east  corner, 
which  line  is  the  west  line  of  the  Pinchback,  and  denying  that  any  part  of 
the  land  is  within  the  boundaries  of  the  Pinchback  survey.  No  jury  being 
demanded,  the  case  was  tried  by  the  court,  and  judgment  rendered  for  the 
land  in  favor  of  defendants  in  error.  The  field-notes  of  the  A.  Blount  survey 
are  as  follows:  Beginning  at  a  stake  950  varas  N.  of  the  K.  E.  corner  of  the 
Silas  Mink;  thence  S.  950  vrs.  Aiink's  N.  E.  comer;  thence  W.  1,400  varas 
by  Sandy,  1,900  varas  Mink's  N.  W.  corner,  3,800  varas  to  a  post  oak;  thence 
N.  4,290  varas  to  a  branch,  5,000  varas  a  stake;  thence  E.,  crossing  Big 
Sandy,  3,800  varas  a  comer  on  post  oak,  calls  continuing  to  close.  The  field- 
notes  of  the  Price  one-third  league  are  as  follows:  Beginning  at  the  K.  W. 
comer  of  the  A.  Blount;  thence  E.,  on  the  N,  line  of  the  Blount,  300  varas, 
Sandy  Creek  480  varas,  another  1,243  varas,  to  a  stone  mound;  thence  N. 
1,600  varas  a  branch,  315  varas  a  creek,  3,350  varas  a  small  prairie,  3,800 
varas  a  stake  on  bank  of  creek;  thence  W.  1,900  varas,  etc.,  to  the  close. 
Field-notes  of  the  Thomas  Stewart  survey  are  as  follows :  Beginning  at  the  W. 
corner  of  the  Rogales  survey;  thence  W.  470  varas  to  a  branch,  540  varas  to 
the  E.  line  of  the  K.  D.  Price  survey;  thence  S.,  with  Price  line,  2,204  varas; 
thence  E.  1,175  varas  Brushy  creek,  1,740  varas  a  rocky  hill,  2,661  varas  a 
pile  of  stone;  thence  N.  88  varas  to  8.  corner  of  said  Rogales  survey;  thence 
K.,  45  W.,  3.000  varas,  the  beginning.  Field-notes  of  the  K.  H.  Sanders 
survey  are  as  follows:  Beginning  at  S.  W.  corner  of  640-acres  survey  for 
Thomas  Stewart,  on  E.  line  of  R.  D.  Price  survey;  thence  E.  1,175  varas 
Brushy  creek,  1,740  varas  to  a  rocky  hill,  1,900  varas  a  stake;  thence  N.  950 
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varas  a  corner;  thence  W.,  crossing  creek,  1,900  varas  a  coraer  on  E,  line  of 
Price  survey;  thence  N.,  with  said  line,  950  varas  to  beginning.  Field-notes 
of  J.  R.  Davis  are  as  follows:  Beginning  at  S.  E.  corner  of  ii.  D.  Price  sur- 
vey; thence  N.  616  varas  the  S.  W.  corner  of  320-acres  survey  for  R.  H. 
Sanders;  thence  E.,  with  this^.  line,  crossing  Brushy  creek,  1,900  varas  to 
S.  E.  comer;  thence  N.  960  varas  to  N.  E.  corner;  thence  E.  46  2-10  varas  a 
stake;  thence  8.  1,566  varas  a  corner  on  N.  line  of  A.  Blount  survey,  251 
varas  W.  from  Blount's  N.  E.  corner;  thence  W.,  with  said  line,  2,306  2-10 
varas  to  beginning.  Field-notes  of  James  Pinchback  survey  are  as  follows: 
Beginning  at  S.  E.  corner  of  320-acres  survey  in  name  of  J.  R.  Davis,  on  N. 
line  of  A.  Blount  survey;  thence  E.  251  varas  Blount's  K.  E.  coruir,  2,807 
varas  a  post  in  W.  line  of  Dallas  county  school-land  survey;  thence  N.  1,050 
varas  a  post  oak  for  corner;  thence  E.  381  varas  a  post  on  K.  line  of  said 
school-land;  thence  N.  2.007  varas  a  post  on  S.  W.  line  of  Bell  county  school- 
land  survey;  thence  N.,  45  W.,  1,008  varas  a  post  on  E.  corner  of  a  half 
league  in  the  name  of  F.  Regales;  thence  S.,  45  W.,  3,000  varas  a  post;  thence 
S.  83  varas  the  S.  E.  corner  of  Thomas  Stewart  survey;  thence  W.  365  varas 
the  K.  E.  corner  of  the  J.  R.  Davis  survey;  thence  8.  1,566  varas  to  the  be- 
ginning. It  conclusively  appears  that  the  Pinchback  is  an  ofQce  survey,  and 
was  made  in  1870.  The  J.  R.  Davis  survey  was  made  in  1862.  The  R.  H. 
Sanders  survey  was  made  in  1861.  It  does  not  appear  when  the  Stewart,  A. 
Blount,  and  R.  D.  Price  surveys  were  made,  but  evidently  prior  to  the  other 
surveys  named. 

J.  W.  Hale,  the  surveyor  who  located  the  Pinchback,  testified,  substan- 
tially, that  he  located  the  Stewart,  Sanders,  and  Davis  surveys;  the  first  two, 
by  actual  surveys  on  the  ground;  and  the  Davis,  by  takmg  the  length  of  the 
Stewart  and  Sanders  west  lines  together  from  the  length  of  the  Price  survey, 
which  left  616  varas  between  the  Blount  north  line  and  the  Sanders  south 
line.  This,  with  the  960  varas,  the  width  of  the  Sanders,  gave  1,566  varas 
from  Stewart  south  line  to  Blount  north  line.  That  he  run  the  line  on  the 
ground  from  Sanders'  north-east  corner  406.2  varas,  and  established  the  Davis 
north-east  corner  on  the  ground.  May  have  run  south  1,566  varas  from  this 
corner,  and  may  have  run  west  from  where  distance  gave  out;  but  not  pos- 
itive of  this,  nor  whether  he  marked  east  line  of  the  Davis  survey,  but  knows 
he  did  not  find  the  Blount  north  line,  nor  establish  the  Davis  south-east  cor- 
ner. That  he  took  the  distance  necessary  to  make  the  quantity  of  land  called 
for  in  certificate,  and  supposed  that  the  Davis  north-east  corner  was  due 
north  of  a  point  on  the  Blount  north  line,  261  varas  west  of  Blount's  north- 
east corner,  and  he  plotted  the  survey  accordingly.  That  it  so  showed  on 
the  map  of  the  county  in  use  at  the  general  land-office,  and  on  the  map  in 
use  in  the  county  surveyor's  office.  That  he  did  not  know  until  recently  that 
there  was  any  mistake  about  it.  That  he  had  been  told,  when  he  commenced 
at  the  Rogales  west  corner,  and  ran  west  470  varas,  and  intersected  a  line 
that  he  thought  was  the  Price  east  line,  that  it  was  an  old  line,  about  1,847 
west  of  the  Price  east  line;  so  that,  instead  of  the  Sanders  survey  running 
1,900  varas  east  of  Price's  line,  it  only  run  653  varas  east  of  it,  and,  instead 
of  beginning  at  the  Price  south-east  corner  in  making  the  Davis  survey,  he 
was  684  varas  north  and  1,347  vanis  west  of  it,  which  left  a  distance  of  1,280 
varas  between  Blount's  north  line  and  Sanders'  south  line.  That  he  thought, 
when  he  established  the  Davis  north-east  corner,  it  was  due  north  of  a  point 
on  the  Blount  north  line,  261  varas  west  from  the  Blount  north-east  corner, 
and  to  run  south  therefrom  would  strike  that  point;  and  it  so  appeared  from 
the  maps  then  in  use. 

John  A.  Gordon  testified,  substantially,  that  the  north-east  corner  of  the 
Blount  is  understood  to  be  established,  and  the  surveyor  and  neighbors  re- 
cognized it,  by  calls  in  the  field-notes.  That  Davis'  north-east  corner  is  estab- 
lished on  the  ground,  and  a  line  marked  south  a  portion  of  the  way  towards 
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Blount's  north  line,  about  1.50Q  varas,  and  stops  at  a  corner,  and  turns  west. 
This  line  does  not  seem  to  be  as  old  as  the  lines  around  the  Kogales  and  Stew- 
art surveys,  which  bound  the  Pinchback.  The  east  and  south  corners  of  the 
Bogales,  and  the  south-east  corner  of  the  Stewart,  are  all  established  on  the 
ground,  and  found  and  identified.  As  agent  for  Flotto,  who  owned  the  Pinch- 
back,  be  sold  a  part  of  it  just  east  of  the  north-east  part  of  the  Davis;  and,  in 
running  off  the  tract  sold,  lie  began  at  the  Davis  north-east  corner,  and  ran 
south  for  the  boundary  line  between  the  Pinchback  and  Davis  on  the  line  now 
claimed  by  Blum.  Afterwards,  as  agent  for  the  Davis  survey,  he  sold  the 
line  west  of  this  line  to  the  same  party,  and  sold  out  all  of  the  Davis  survey, 
recognizing  this  as  the  line  between  the  two  surveys.  He  had  no  authority 
from  the  owners  to  establish  the  line  between  the  surveys.  That  the  Davis 
south-east  corner  of  the  Blount  west  line  has  never  been  established.  The 
Rnchback  certificate  called  for  a  third  of  a  league,  but  the  survey  contains 
more:  about  2.500  acres  having  been  sold  out  of  it.  Tliat  if  the  Pinchback 
west  line  is  run  from  the  Davis  north-east  corner  to  a  point  on  the  north  line  of 
the  Blount,  251  varas  west  from  the  Blount  north-east  comer,  the  land  in 
controversy  would  not  be  contained  within  the  boundaries  of  the  Pinchback; 
but,  if  said  line  is  run  due  south  from  the  north-east  corner  of  the  Davis,  the 
land  would  be  included  within  the  Pinchback  survey.  That  he  prepared  the 
field-notes  of  this  land,  when  Flotto  sold  to  Blum,  and  the  field-notes  so  pre- 
pared include  the  land  in  controversy. 

Baker  testified,  substantially:  Lives  on  the  Pinchback  survey,  and  well  ac- 
quainted with  land-lines  in  the  neighborhood.  Has  known  the  Davis  survey 
since  1872.  Traced  the  Davis  line  from  north-east  corner  south  as  far  as 
marked,  about  1,400  varas.  It  was  shown  to  him  as  Davis'  east  line,  and  was 
marked  before  Colbert  run  any  lines  in  that  vicinity.  The  north  line  of  the 
Blount  is  an  old  marked  line.  Tne  north-east  corner  of  the  Blount  was  not 
well  established  when  he  first  saw  it,  but  is  now  recognized  as  the  corner. 
That  he  bought  the  land  on  both  sides  of  the  line  running  south  from  the 
Davis  north-east  corner,  which  was  recognized  as  the  dividing  line.  If  the 
west  line  of  the  Pinchback  is  run  from  the  Davis  north-east  corner  to  a  point 
on  Blount's  north  line,  251  varas  west  from  the  Blount  north-east  corner,  and 
the  Davis  east  line  is  run  from  the  Davis  north-east  corner  south  to  Blount's 
north  line,  the  intervening  strip  would  be  vacant  land.  The  old  line  marked 
south  from  the  Davis  north-east  corner  corresponds  in  age  with  the  marked 
north-east  corner.  Colbert  made  the  Blount  north-east  corner  250  varas  west 
from  point  now  known  as  the  north-east  corner. 

H.  D.  Donald  testified,  substantially,  that  he  surveyed  the  Bogales  south- 
east line,  and  found  the  east  and  south  corners  of  the  Bogales,  the  south-east 
comer  of  the  Stewart,  the  north-east  corner  of  the  Sanders,  and  the  north- 
east  comer  of  the  Davis,  surveys,  all  marked  on  the  ground  and  identified. 
That  from  north-east  corner  of  the  Davis  survey  there  is  a  marked  line  run- 
ning south  to  a  corner  with  bearing  trees,  from  which  the  line  turns  west 
towards  the  Price  survey.  This  corner  is  not  called  for  in  the  field-notes. 
This  line  corresponds  with  marks  establishing  the  north-east  corner  of  the 
Davis.  The  south-east  corner  of  the  Davis  was  not  established  on  the  ground 
when  the  Pinchback  was  located.  To  run  north  from  south-east  corner  of 
the  Blount,  the  north  line  is  intersected  at  a  point  about  200  varas  west  of 
where  its  north-east  comer  is  now  recognized  to  be. 

Jackson,  for  defendants,  testified,  substantially:  Am  one  of  the  defendants. 
Moved  on  the  land  in  1878.  Bought  it  from  Carroll,  who  claimed  it  as  a  part 
of  the  Davis.  Afterwards  it  was  claimed  as  part  of  the  Pinchback,  and 
bought  it  from  the  agent,  but  ownei's  would  iy>t  execute  the  deed.  Got  Gor- 
don to  run  the  line  south  from  the  corner  south  of  Davis'  north-east  corner 
to  north  line  of  the  Blount.  It  struck  the  Blount  line  at  point  where  Davis' 
south-east  corner  is  recognized  to  be.    There  was  no  corner  there  then.     Gor- 
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don  started  from  the  corner  al)Out  1,566  varas  south  of  the  Davis  north-enst 
corner.  Carried  the  chain  when  Terrell  ran  the  Blount  north  line  in  1881, 
and  it  was  marked  all  the  way  through.  The  Price  south-east  corner  was 
established  with  bearing  trees.  Found  stakes  on  Blount  north  line  before  we 
got  to  north-east  corner;  one  being  where  Davis'  south-east  corner  is  now 
recognized,  and  one  about  half  way  from  that  to  the  Blount  oomer  at  the 
point  251  varas  from  it.  Found  the  post  oak  at  north-east  corner  with  trees 
marked  pointing  to  it.  Does  not  know  that  the  Blount  north-east  corner 
was  established  before  the  Davis  was  surveyed,  but  it  was  established  before 
the  Davis  south-east  corner  was  established  on  the  ground. 

Anderson,  witness  for  defendants,  testified,  substantially,  that  in  1875  or 
1876  he  saw  the  north  line  of  the  Blount  run  from  Price's  south-east  corner 
to  the  point  251  varas  west  of  the  Blount  north-east  corner,  which  was  then 
understood  to  be  the  Pinchbach  and  Davis  corner.  That  he  traced  the  Blount 
line  to  the  north-east  comer,  and  found  it  on  a  post  oak,  with  bearing  trees. 
There  was  an  old  line  running  from  Davis'  north-east  corner,  about  1,566 
varas  south,  to  a  corner  with  bearing  trees,  and  from  thence  to  Price's  line. 
Don't  know  that  north-east  corner  of  Blount  was  established  before  the  Davis 
was  surveyed,  but  it  was  established  before  the  Davis'  south-east  comer  was 
established  on  the  ground. 

A.  Devereaux,  witness  for  defendant,  testified,  substantially,  that  he  is  a 
practical  surveyor,  and  was  employed  about  a  year  before  the  trial  to  run  out 
the  Davis  survey.  Found  distance  from  Price's  south-east  corner  to  Sanders' 
south  line  to  be  1,280  varas,  instead  of  616  varas;  and  from  that  point  to  his 
south-east  comer  to  be  543  varas,  instead  of  1,900  varas ;  and  the  Davis  north- 
east corner  as  established  on  the  ground,  instead  of  being  north  from  a  point 
251  varas  west  fnm  Blount's  north-east  ^rner,  and  2,306.2  varas  east  from 
Price's  south-east  cornen  It  was  about  1.200  varas  north  of  Blount's  north- 
east corner,  and  only  949  varas  east  of  Price's  south-east  corner.  Run  the 
line  from  Davis'  north-east  corner  south  1,566  varas.  Found  it  marked  all 
the  way.  Marks  looked  fresher  than  Sanders'  and  older  surveys.  The  line 
terminated  at  a  corner  with  bearings,  and  turned  west  towards  Price's  line. 
No  such  corner  being  called  for  in  field-notes,  regarded  it  an  experimental 
line,  and  went  on  south  to  the  Blount  east  line.  The  Davis  south-east  corner 
was  not  established  on  the  ground.  It  was  an  office  survey,  except  as  to 
line  from  Sanders'  north-east  corner,  which  was  marked  and  established. 
Do  not  know  when  the  line  south  of  Davis'  north-east  corner  was  run.  The 
Pinch  back  survey  was  entirely  an  office  survey,  and  must  have  been  made 
from  a  plot  constructed  from  calls  in  field-notes  of  surrounding  surveys.  A 
map  so  constructed  must  necessarily  place  the  Davis  north-east  corner  due 
north  of  a  point  251  varas  west  from  Blount's  north-east  corner.  Office  maps 
in  the  general  land-office  and  of  Wise  county  show  the  same  relative  position 
now.  The  lines  of  the  Sanders  and  Stewart  surveys  were  marked  on  the 
ground,  and  a  large  portion  of  them  were  in  conflict  with  the  Price.  The 
north  line  of  the  Blount  survey  was  marked  on  the  ground. 

J.  J.  Terrell,  witness  for  defendants,  testified,  substantially,  to  location  of 
north-east  comer  of  Blount  as  described  by  other  witnesses,  and  that  he  ran 
the  east  line  of  Blount  from  the  recognized  north-east  corner,  and  struck  about 
200  varas  east  of  the  south-east  comer. 

Mode,  witness  for  defendants,  testified,  substantially:  Practical  surveyor, 
and  familiar  with  line  in  controversy.  Old  line  marked  from  Davis'  north-east 
corner  about  1,566  varas  south  to  comer,  etc.  Followed  line  west  from  Davis' 
south-east  corner  to  Price's  east  line.  Found  stone  set  in  Price's  east  line. 
No  line  south  from  the  corner^, 566  varas  south  of  Davis'  north-east  corner, 
to  the  Blount  line.  Davis'  south-east  corner  established  on  the  ground.  Do 
not  believe  the  corner  1,566  varas  south  of  Davis  north-east  corner  w;is  made 
for  a  corner  of  the  Davis.    It  is  not  called  for  in  the  field-notes,  and  not  on  the 
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Blount  line.  The  Davis  north-east  corner  is  406.2  varas  east  of  the  San- 
ders north-east  corner,  and  855  varas  west  of  the  Stewart  south-east  corner, 
all  estsiblished  on  the  ground,  and  believed  to  be  due  north  of  a  point  251  varas 
west  of  Blount's  north-east  corner.  The  official  map  and  field-notes  all  unite 
in  so  placing  it.  States  how  the  mistake  was  made  by  Hale  in  locating  Stew- 
art's and  Sanders'  surveys,  as  explained  by  Hale.  If  the  Finchback  beginning 
point  is  at  the  point  251  west  from  the  Blount  north-east  corner,  to  close  the 
survey  from  the  Davis  north-east  comer  would  require  a  vai^^ance  from  course 
and  distance  called  for  as  follows:  South  1,566  varas  to  Davis  south-east  cor- 
ner, and  prolong  the  distance  by  direct  line  to  beginning  corner,  about  2,500 
varas. 

2>.  A.  Holman,  for  plaintiffs  in  error.  L.  A.  Crane  and  £»  B.  BoiuUd^  for 
defendants  in  error. 

AcKEB,  J.,  (after  stating  t?ie  facts  as  db(yoe,)  The  only  question  involved 
in  this  ciise  is  whether  the  land  sued  for  by  defendant  in  error  is  a  part  of  the 
James  Finchback  survey,  which,  it  is  admitted,  is  owned  by  them.  The 
Finchback  is  an  office  survey,  made  by  virtue  of  a  one-third  league  certijficate, 
and  its  boundaries  are  fixed  in  the  field-notes  by  lines  of  surrounding  surveys. 
At  the  time  the  certificate  was  located,  and  at  the  time  of  the  trial,  the  official 
maps  of  Wise  county  in  use  at  the  general  land-office  and  at  the  county  sur- 
veyor's office  showed  the  relative  positions  of  the  surrounding  surveys  to  be 
as  called  for  in  the  field-notes  of  the  Finchback  survey,  and  as  indicated  on  the 
following  sketch: 


It  appears  that  Hale,  the  surveyor  who  located  the  Stewart  and  Sanders  cer- 
tificates, and  made  the  original  surveys  theraunder,  marked  and  established 
the  boundaries  of  these  grants,  but  began  the  surveys  for  the  east  boundaries 
too  far  west,  which  mistake  located  these  surveys  about  1,350  varas  further 
west  than  they  were  intended  to  be,  and  they  were  thereby  made  to  conflict 
.  with  much  of  the  Frice  survey.    This,  it  appears,  was  not  discovered  until  a 
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short  time  before  the  trial  of  this  case.  As  a  result  of  this  error  of  the  sur- 
veyor, it  is  now  found  that  the  north-east  comer  of  the  Davis  survey,  instead 
of  being  due  north  of  a  point  251  varas  west  of  the  filount  north-east  corner, 
is,  in  fact,  north  of  a  point  on  the  Blount  north  line  about  1,600  varas  west 
of  the  Blount  north-east  comer.  Plaintiffs  in  error  insist  that  as  the  Finch- 
back  survey  calls  to  begin  at  the  south-east  corner  of  the  Davis  survey;  thence 
east  251  varas,  past  the  Blount  north-east  corner,  and  around  to  the  Davis 
north-east  comer;  thence  to  the  place  of  beginning  on  the  Blount  north  line, 
— the  closing  line  of  the  survey  should  be  run  from  the  Davis  north-east  cor- 
ner direct  to  a  point  on  the  Blount  north  line  251  varas  west  from  the  north- 
east corner  of  the  Blount,  without  regard  to  course  or  distance  given  in  the 
last  or  closing  call  of  the  Pinchback  field-notes.  If  this  line  is  so  run,  it  is 
evident  that  the  land  in  controversy  will  not  be  included  in  the  l}oundarie8  of 
the  Pinchback  survey.  Defendants  in  error  contend  that  course  should  J)e 
followed  in  the  last  call  in  the  Pinchback  field-notes  from  the  established  and 
Identified  north-east  corner  of  the  Davis  survey  to  the  well-marked  and  iden- 
tified nortli  line  of  the  Blount  survey,  which  will  fix  the  beginning  corner  of 
the  Pinchback  at  the  true  south-east  corner  of  the  Davis,  about  1,350  varas 
further  west  on  the  north  line  of  the  Blount  than  is  indicated  by  the  first  call 
in  the  Pinchback  field-notes.  If  this  line  is  so  run,  the  land  in  controversy 
will  be  clearly  within  the  boundaries  of  the  Pinchback  survey.  The  court  be- 
low found  that  the  land  is  a  part  of  the  Pinchback  survey,  and  it  devolves 
upon  us  to  determine  whether  this  finding  is  erroneous. 

It  is  conclusively  shown  that  the  east  and  south  corners  of  the  Bogales,  the 
south-east  comer  of  the  Stewart,  the  south-east  corner  of  the  Sanders,  the 
north-east  corner  of  the  Davis,  and  the  south-east  corner  of  the  Price,  surveys, 
are  all  found  upon  the  ground  established  and  identified  by  the  respective  field- 
notes;  and  that  the  north-east  corner  of  the  Blount,  while  not  clearly  identi- 
fied, is  recognized  as  established  on  the  well-marlced  north  line  of  the  Blount 
at,  approximately,  the  proper  distance  from  the  Blount  north-east  corner.  It 
appears  that  the  surveyor  who  located  the  Pinchback  certificate  intended  to 
include  within  its  boundaries  the  land  in  controversy,  and  that  it  and  the 
Davis  should  be  contiguous.  The  owners  of  the  Pinchback  and  Davis  sur- 
veys recognized  the  line  running  south  from  the  Davis  north-east  comer  to 
the  north  line  of  the  Blount  as  the  boundary  line  between  them.  It  does  not 
clearly  appear  by  what  right  plaintiffs  in  error  claim  the  land,  but  it  does 
appear  that  they  do  not  claim  it  under  either  the  Davis  or  the  Pinchback 
grant.  From  evidence  adduced  by  them  on  the  trial,  it  appears,  inferentially 
at  least,  that  they  claim  the  land  as  vacant  and  unappropriated  public  domain. 
We  do  not  think  it  necessary  to  here  recite  the  general  rules  adopted  by  the 
courts  to  govern  in  determining  th6  location  of  grants,  and  define  the  distinc- 
tions between  calls  for  natural  objects,  artificial  objects,  and  course  and  dis- 
tance, for,  after  all  that  has  been  said  upon  this  subject,  as  said  in  Stafford 
V.  King,  80  Tex.  273,  '*the  true  and  correct  location  of  the  land  is  ascertained 
by  the  application  of  all  or  any  of  these  rules  to  the  particular  case;  and,  when 
they  lead  to  contrary  results  or  confusion,  that  rule  must  be  adopted  which  is 
most  consistent  with  the  intention  upon  the  face  of  the  patent,  read  in  the 
light  of  the  surrounding  facts  and  circumstances."  It  is  generally  considered 
that  distance  is  more  unreliable  than  course;  and  there  is  also  a  distinction 
made  between  calls  that  are  descriptive  and  directory,  and  special  locative 
calls.  "The  former,  though  consisting  of  rivers,  lakes,  and  creeks,  must  yield 
to  special  locative  calls,  for  the  reason  that  the  latter,  consisting  of  the  par- 
ticular objects  upon  the  lines  or  corners  of  the  land,  are  intended  to  indicate 
the  precise  boundaries."  Stafford  v.  King^  30  Tex.  278.  But  it  is  said  by 
this  court  in  Boon  v.  Hunter,  62  Tex.  588:  "It  is,  however,  not  believed  that 
the  same  rules  in  regard  to  the  lines  and  corners  of  other  surveys,  called  for 
in  a  patent,  can  be  applied,  when  it  clearly  appears  that  no  actual  survey  was 
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ever  made;  and  in  such  caaesit  becomes  necessary  to  look  to  all  matters  of  de- 
scription contained  in  the  patent,  in  order  to  determine  what  particular  land 
was  conveyed,  and  intended  by  the  state  and  the  grantee  to  be  conveyed,  by 
the  patent.  If,  in  such  case,  from,  a  consideration  of  all  these,  in  connection 
with  the  facts  surrounding  the  parties,  and  the  transactions  to  which  the  par* 
ties  looked,  at  the  time  the  patent  was  issued,  the  thing  granted  can  be  with  cer- 
tainty identified,  then  the  grant  ought  not  to  be  held  void ;  but  such  mattera  of 
description  as  were  evidently  given  by  mistake  should  be  disregarded,  and  effect 
given  to  the  calls  which  are  certain  and  are  found,  which,  in  connection  with 
other  matters  of  description  contained  in  the  grant,  will  make  it  conform  to 
the  evident  intention  of  the  parties.  The  Janguage  used  in  the  patent  must 
be  considered  with  reference  to  the  understanding  of  the  parties,  at  the  time 
it  issued,  as  to  the  true  locality  of  the  several  surveys  mentioned  in  it,  if  this 
understanding  can  be  clearly  arrived  at;  for  otherwise  we  do  not  arrive  at  the 
real  intention  of  jpither  the  grantor  or  grantee,  wliich,  in  cases  of  this  kind,  is 
tlie  real  and  important  question .  When  the  line  or  corner  of  another  survey 
is  called  for  in  field-notes  made  without  an  actual  survey,  such  lines  or  cor- 
ner, if  evidently  called  for  by  mistake,  may  be  disregarded,  when  to  observe 
them  would  be  inconsistent  with  all  the  other  calls  which  upon  the  ground 
are  found  inconsistent  with  the  course  and  distance  called  for,  and  with  the 
manifest  intention  of  the  parties,  to  be  arrived  at  by  a  consideration  of  all 
the  calls  in  the  grant,  and  the  facts  which  surround  the  parties,  and  to  which 
they  looked  at  the  time  the  grant  was  made. " 

Applying  the  general  rules  as  construed  in  Stafford  v.  King,  and  the  prin- 
ciples decided  in  Boon  v.  Huntei;  to  the  facts  of  this  case,  we  conclude  that 
the  court  below  did  not  err  in  finding  that  the  land  in  controversy  is  included 
within  the  boundaries  of  the  Pinchback  survey.  The  calls  in  the  field-notes 
of  both  the  Pinchback  and  Davis  surveys  for  the  point  on  the  north  line  of  the 
Blount,  251  varas  west  from  the  Blount  north-east  comer,  are  descriptive,  and 
not  locative,  calls.  The  Davis  calls  to  run  from  its  north-east  corner  south 
to  the  Blount  north  line,  which  is  well  marked  and  defined,  and  indicates  the 
point  251  varas  west  of  the  Blount  north-east  corner,  at  the  point  of  intersec- 
tion with  the  Blount  line,  as  descriptive  merely.  It  clearly  appears  that  the 
surveyor  who  located  both  the  Pinchback  and  Davis  surveys  intended  the  east 
line  of  the  Davis  and  the  west  line  of  the  Pinchback  to  run  from  the  Davis 
north-east  corner  to  the  Blount  north  line,  and  was  mistaken  in  filing  the 
point  of  intersection  at  251  varas  west  from  Blount's  north-east  comer.  It 
appetira  that  the  ofiicial  maps  of  Wise  county  show  the  north-east  corner  of 
the  Davis  to  be  due  north  of  the  point  251  varas  west  of  what  is  now  recog- 
nized as  the  north-east  comer  of  the  Blount.  The  office  survey  of  the  Pinch- 
back was  evidently  made  from  these  maps,  and  the  surveyor  and  grantee  had 
the  right  to  look  to  these  maps  to  determine  the  relative  positions  of  the  sur- 
rounding surveys  at  the  time  the  Pinchback  location  was  made.  Boon  v. 
Hunter,  62  Tex.  589.  It  is  well  settled  that  the  beginning  call  or  corner  in 
a  grant  is  of  no  higher  dignity  or  greater  weight  than  any  other.  The  Pinch- 
bf^  grant  calls  to  begin  at  the  Davis  south-east  corner;  thence  east  at  251 
varas,  psist  Blount's  north-east  corner.  In  the  field-notes  that  follow,  four 
well-established  and  identified  comers  are  called  for;  the  east  being  the  Davis 
north-east  corner,  froin  which  point  to  the  point  of  beginning  the  call  corre- 
sponds with  the  call  in  the  Davis  field-notes  for  the  line  between  the  north- 
east and  south-east  corners.  The  Davis  southeast  corner  being  established 
by  course,  following  a  marked  line  for  about  three-fourths  of  the  distance 
from  its  north-east  corner  to  the  well-marked  and  identified  north  line  of  the 
Blount  survey,  the  true  beginning  point  of  the  Pinchback  survey  must  be  at 
the  samf^  place;  and  the  call  in  the  Pinchback  field-notes,  to  pass  tlie  north- 
east comer  of  the  Blount  at  251  varas  from  its  south-west  and  beginning  cor- 
ner, must  be  treated  as  a  descriptive,  and  not  as  a  locative,  call. 
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We  think  other  errors  assigned  are  immaterial,  and  it  is  our  opinion  that 
the  judgment  of  the  district  court  shouid  be  affirmed. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  Judgment  affirmed. 


Fears  H  al,  v.  Albba  et  al. 
{Supreme  Court  of  Teocas.    December  18, 1887.) 

Subrogation— To  Rights  of  Mortoaosb— Discharob  of  Mortoaoe. 

The  owner  of  land  gave  a  trust  deed  thereon  to  R.,  and  a  second  to  plaintiff.  Aft- 
erwards defendant's  husband  agreed  to  buy  the  land,  and  that  the  owner  should 
use  the  purchase  money  to  pay  off  the  first  deed  of  trust,  which  should  be  trans- 
ferred to  defendant,  (who  had  no  knowledge  of  the  second  deed,)  and  that  the  land 
should  be  conveyed  to  defendant.  Held,  that  defendant  was  thereby  subrogated  to 
the  rights  of  R  under  the  trust  deed,  although  the  deed  had  been  dischargee  of  rec- 
ord ;by  the  owner  of  the  land  upon  the  pavment  as  above,  but  without  defendant's 
consent,  and  although  the  money  was  paid  before  the  debt  was  due.^ 
Same— Enforcbment  of  Right — ^Nbcrssary  Parties — ^Waiver  op  Defect. 

In  an  action  of  trespass  to  try  title,  plaintiffs  claimed  as  purchasers  under  a  trust 
deed.  Defendants  claimed  that  they  had  purchased  the  property  from  the  owner, 
and,  by  agreement  with  him,  used  the  money  to  pav  off  a  prior  trust  deed,  which 

heir  consent  was  discharged  of  record,  and  asked  to  be  subrogated  to  the 


without  th  _  _  ^ 

rights  of  the  mortgagee,  and  to  have  the  trust  deed  foreclosed  as  against  plaintiffs. 
Hel4l,  that  there  being  no  issue  raised  by  the  pleadings  as  to  the  validity  of  the  debt 
paid,  or  that  the  owner  had  not  parted  with  all  his  interest,  the  plaintiffs  could  not, 
on  appeal,  complain  because  the  mortgagee  and  owner  were  not  made  parties. 
8.  Same— Rights  of  Junior  Mortgagee- Marshaling  Assets. 

A  party  who  is  subrogated  to  a  first  deed  of  trust  on  land,  and  Is  also  the  pur- 
chaser of  the  land  after  a  second  deed  of  trust  thereof  is  executed  and  duly  recorded, 
has  only  the  rights  of  the  first  mortgagee.    The  land  should  be  sold  upon  the  suit  to 
enforce  subrogation,  and  the  proceeos  oe  applied  first  to  the  satisfaction  of  the  first 
.   lien,  and  the  balance  to  the  payment  of  the  second  lien. 
4.  New  Trial— Surprise— Mistake  in  Pleading. 

An  error  in  an  answer,  wbich  is  evident  and  easily  discovered,  by  which  one  per- 
son's name  in  written  in  the  place  of  another,  to  whom  the  construction  of  the  sen- 
tence plainly  indicates  that  the  pleader  referred,  is  not  so  misleading  as  to  entitle  a 
party  to  a  new  trial. 
6.  Same— Testimony  of  Witness— Failure  to  Procure  Other  Testimony. 

The  fact  that  counsel  misunderstood  what  a  witness  Intended  to  testify,  and  were 
thereby  misled,  and  failed  to  produce  testimony  otherwise  obtainable,  wnere  there 
is  notmng  to  show  that  the  witness  intended  any  deceit,  is  not  ground  for  a  new 
trial. 
6.  Same- Cumulative  Evidence. 

Cumulative  evidence,  and  that  bearing  on  an  immaterial  issue,  is  no  ground  for  a 
new  trial. 

Commissioners'  decision.  Appeal  from  circuit  court,  McLennan  county; 
B.  VV.  Rimes,  Judge. 

This  was  an  action  of  trespass  to  try  title  brought  in  the  district  court  of 
McLennan  county  by  M.  E,  Fears  et  ah  v.  V.  P.  Albea  et  aL,  filed  November 
3.  1884,  to  recover  the  S.  E.  J  of  lots  4,  5,  6,  and  7,  in  block  29,  in  Waco. 
Defendants  filed  a  general  demurrer,  general  denial,  and  the  plea  of  not  guilty; 
and  defendants  C.  P.  and  Mary  Albea  specially  pleaded  that  they  became  the 
owners  in  fee-simple  of  said  land  by  purchase  from  J.  M.  and  E.  E.  Eeviere; 
that  at  the  date  of  conveyance  to  them  the  lots  were  the  homestead  of  Beviere 
and  wife,  and  had  been  for  many  years  prior  thereto;  and  that  whatever  title 
plaintiffs  held,  had  not  been  acknowledged  by  Mrs.  Reviei-e,  and  was  null  and 
void;  and,  further,  that  on  the  fifteenth  of  June,  1882,  C.  P.  Albea  purchased 

*  Where  one,  as  a  mere  volunteer,  having  no  interest  to  protect,  pavs  the  debt  of  an- 
other, the  payment  operates  as  an  extinguishment  of  the  claim,  and  the  doctrine  of  sub- 
rogation does  not  apply.  McNeil  v.  Miller,  (W.  Va.)  2  S.  E.  Rep.  385:  Binford  v.  Adams, 
(Ind.)  8  N,  E.  Rep.  753,  and  note;  Fay  v.  Fay,  (N.  J.)  11  AU.  Rep.  m. 
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the  property  from  J.  M.  Beviere  with  the  separate  means  of  his  wife,  Mary 
Albea,  for  81,250  cash,  and  the  further  sum  of  $S00,  for  which  0.  P.  and 
Mary  Albea  executed  their  note  to  J.  M.  Beviere,  payable  November  1,  1882, 
of  which  $474  had  been  paid ;  that  on  eighth  day  of  August,  1881,  Reviere 
and  wife  executed  to  Eugene  Williams,  trustee,  a  deed  of  trust  on  said  prop- 
erty and  other  lots  to  seoure  James  K.  Bichey  in  the  payment  of  a  note  exe- 
cuted to  him  for  $1,500  by  J.  M.  Beviere,  to  become  dueAugust  8, 1882;  that 
afterwards,  on  September  16.  1881,  Beviere  executed  to  J.  D.  Wallace  a  deed 
of  trust  on  the  same  lots  and  other  property  to  secure  Mrs.  M.  E.  Fears  in 
the  payment  of  Beviere's  note  to  her  for  $1,900,  due  September  16,  1882, 
charging  that  Mrs.  Fears  had  actual  notice  of  the  deed  of  trust  to  Eugene 
Williams  before  the  execution  of  the  one  for  her  benefit;  and,  in  order  to  pro- 
tect Mrs.  Fears  (evidently  Mrs.  Albea  was  intended  instead  of  Mrs.  Fears) 
from  said  first  deed  pf  trust,  J.  M.  Beviere  did,  by  aspecial  arrangement  made 
with  C.  P.  Albea,  pay  the  said  J.  B.  Bichey  said  $1,500  on  fifteenth  of  June, 
1882;  that,  when  0.  P.  Albea  purchased  the  property  in  controversy  for  his 
wife,  it  was  agreed  between  him  and  Beviere  that  Beviere  was  to  take  the 
$1,250  paid  on  the  day  the  deed  was  made  to  Mary  Albea,  and  raise  $250 
by  hypothecating  the  $500  note,  and  pay  said  Bichey,  and  that  the  notes  given 
to  Bichey  by  Beviere,  and  the  deed  of  trust  to  Eugene  Williams,  were  to  be 
transferred  to  Mrs.  Albea  as  her  own  property,  which  Beviere  then  promised 
to  do;  that  said  deed  of  trust  was  never  paid  off,  but  is  still  a  lien  on  the 
property  described  therein;  that  after  said  payment  Beviere  received  said  note 
and  deed  of  trust,  and  forwarded  them  to  G.  P.  Albea,  Cold  Springs,  San 
Jacinto  county,  by  mail,  and  that  they  never  were  received,  and  have  been 
lost;  that  after  said  payment  J.  D.  Wallace,  trustee,  sold  said  property  con- 
veyed to  him  in  said  trust  deed  at  auction,  where  it  was  purchased  by  Mrs. 
Fears;  that,  before  it  was  bid  off,  she  and  J.  D.  Wallace,  her  trustee,  had 
full  notice  of  the  facts  herein  alleged;  that  the  debt  due  Bichey  was  never 
canceled,  but  was  equitably  transferred  to  Mrs.  Albea  as  a  lien  on  said  prop- 
erty; and  prayed  that  Mrs.  Albea  be  subrogated  to  the  rights  of  Bichey,  and 
the  lots  be  sold  as  under  execution;  and  that  Mrs.  Albea  be  paid  her  debt 
and  interest  and  costs;  and  for  general  relief;  and  that  if  plaintiffs  are  en- 
titled to  recover,  that  they  pay,  when  the  writ  of  possession  issue,  the  amount 
of  the  Bichey  debt  to  Mrs.  Albea.  It  was  agreed  that  J.  M.  Beviere  is  the 
common  source  of  title.  Plaintiff 's  title  consists  of  a  deed  of  trust  executed  by 
J.  M.  Beviere  on  the  property  in  dispute,  and  also  other  property,  to  J.  D. 
Wallace,  to  secure  M.  E.  Fears  in  the  payment  of  a  note  for  $1,900,  dated  on 
sixteenth  of  September,  1881,  and  filed  for  record  on  seventeenth;  deed  from 
J.  D.  Wallace,  trustee^  to  said  property,  to  M.  E.  Fears,  dated  eighth  of  Oc- 
tober, 1884,  refiled  for  record  on  tenth.  Defendants'  title  was  a  deed  from  J. 
M.  Beviere  and  wife,  to  said  property,  to  Mary  Albea,  dated  June  15,  1882, 
reciting  a  consideration  of  $1,700;  deed  from  J.  M.  Beviere  apd  wife  to  Eu- 
gene Williams,  trustee,  to  secure  a  note  to  James  Bichey  for  $1,500,  exe- 
cuted by  J.  M.  Beviere,  to  become  due  on  eighth  of  August,  1882,  dated  Aug- 
ust 8,  1881,  and  filed  for  record  on  seventeenth  of  April,  1882.  The  case  was 
submitted  to  the  court  without  a  jury,  and  on  fourteenth  of  May,  1885,  judg- 
ment was  rendered  subrogating  Mrs.  Albea  to  the  rights  of  Bichey  under  his 
deed  of  trust,  and  foreclosing  said  deed,  and  also  the  Fears  deed  of  trust  on 
the  property  in  dispute;  directing  $1,500  of  the  proceeds  of  the  sale  of  prop- 
erty to  be  first  paid  to  Mrs.  Albea,  and  then  pay  Mrs.  Fears  her  debt  and  in- 
terest, and  any  balance  to  be  paid  to  Mrs.  Albea.  On  sixteenth  day  of  May, 
plaintiffs  moved  for  a  new  trial,  which  was  overruled,  and  they  excepted,  and 
gave  notice  of  appeal. 

The  court,  by  request,  filed  special  findings  of  law  and  fact,  which,  in  so 
far  as  is  material  to  the  appeal,  are  as  follows:  (4)  On  fifteenth  of  June, 
1882,  J*  M.  Beviere  and  wife  conveyed  to  Mary  Albea,  by  deed  with  general 
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warranty,  the  property  in  dispute.  (5)  That,  at  the  time  the  deed  was  made, 
Reviere  and  Albea  agreed  between  themselves  that  Reviere  should  take  the 
consideration  paid  by  Albea  for  the  land,  and  go  to  Ricbey,  and  take  up  his 
note  and  deed  of  trust,  and  have  them  transferred  to  Mary  Albea.  (6)  That 
Reviere  took  up  the  Richey  note,  then  still  owned  by  Richey,  with  the  con- 
sideration he  received  from  Albea  for  the  land,  as  be  had  agreed  with  Albea, 
but  did  not  have  the  same  transferred  to  Albea  or  any  one,  and  never  in-, 
formed  Richey  of  the  agreement  between  him  (Reviere)  and  Albea  that  the 
note  should  be  transferred  to  Albea.  (7)  The  Richey  note  was  not  due  when 
Albea  purchased  the  land,  nor  when  Reviere  took  it  up.  (9)  That  Richey 
never  agreed  to  transfer  the  note  to  any  one,  and  knew  nothing  of  the  agree- 
ment between  Reviere  and  Albea,  and  did  not  transfer  it  to  any  one.  (10) 
That  Albea  had  no  interest  whatever  in  the  land  before  he  purchased  from 
Reviere,  and  made  the  agreement  with  Reviere  as  to  taking  up  the  Richey 
note.  (11)  That  Albea  had  no  actual  knowledge  of  the  Fears  deed  of  trust  at 
the  time  he  purchased,  having  never  examined  the  records.  (12)  That  M.  £. 
Fears  had  actual  knowledge  of  the  Richey  note  and  deed  of  trust  at  the  time 
the  trust  deed  was  executed  by  Reviere  to  secure  her  note.  (18)  That  the 
Richey  deed  of  trust  was  released  at  the  request  of  Reviere  on  ninth  day  of 
February,  1885.  (14)  That  the  land  was  sold  by  J.  D.  Wallace,  trustee,  to  pay 
the  Fears  note,  on  eighth  day  of  October,  1884,  and  purchased  by  M.  E.  Fears, 
and  conveyed  to  her  by  said  trustee  by  deed  filed  October  10, 1884.  And  find 
as  matter  of  law  that  M.  E.  Fears  had  actual  notice  of  the  Richey  deed  of 
trust,  and  that  by  the  payment  of  the  Richey  note  by  Reviere,  under  the  facts 
of  this  case,  Mary  Albea  whs  subrogated  to  the  rights  of  Richey  under  the 
deed  of  trust,  and  tliat  her  claim  to  that  extent  was  superior  to  that  of  Fears, 
and  was  not  affected  by  the  subsequent  release  of  that  trust  deed,  made  with- 
out her  knowledge. 
Surratt  d&  Taylor,  for  appellants.    Anderson  <fe  Flint,  for  appellees. 

Maltbie,  J.,  (after  stating  faots»)  The  first  question  in  this  case  is 
whether  Mrs.  Mary  Albea,  who  purchased  the  land  in  controversy  from  J. 
M.  Reviere  and  wife  subsequent  to  a  deed  of  trust  executed  by  Reviere  to  Eu- 
gene Williams  on  the  eighth  day  of  August,  1881,  and  not  recorded,  to  secure 
a  note  for  $1,500  made  by  Reviere,  payable  to  James  R.  Richey,  of  the  date 
of  the  trust  deed,  payable  on  the  eighth  day  of  August,  1882,  and  also  subse- 
quent to  another  deed  of  trust  made  by  said  Reviere  to  J.  D.  Wallace  on  the 
same  land,  dated  on  the  sixteeenth  day  of  September,  1881,  and  recorded  on 
the  day  following,  to  secure  a  note  executed  by  said  Reviere  to  Mrs.  M.  £. 
Fnars  on  the  same  day  as  the  deed  of  trust,  and  payable  on  the  sixteenth  day 
of  September,  1882,  having  furnished  the  money  to  Reviere  to  pay  oft  the  note 
held  by  Richey,  and  the  money  having  been  so  applied  by  Reviere  before  the 
note  fell  duo,  can  be  subrogated  to  the  rights  of  Richey  in  the  deed  of  trust 
held  by  Williams  for  his  benefit  without  any  agreement  with  Richey  to  that 
effect.'  The  district  court  found  as  a  fact  that  at  the  time  C.  P.  AJbea  pur- 
chased the  land  for  his  wife,  that  it  was  agreed  between  Albea  and  Reviere 
that  Reviere  should  take  the  money  paid  by  Albea,  and  pay  off  the  note  to 
Richey,  and  have  it  and  the  deed  of  trust  on  the  land  in  dispute  transferred 
to  Mrs.  Albea;  and  that  the  note  was  paid  off  by  Reviere  with  the  money  so 
received  before  it  became  due,  but  that  there  was  no  transfer  made  by  Richey, 
and  that  he  had  no  knowledge  of  the  agreement  between  Albea  and  Reviere 
in  reference  thereto.  The  evidence  shows  that  the  money  was  nut  paid  to 
Richey  in  person,  he  being  absent  at  the  time,  but  to  his  partner,  who  received 
it  for  him,  and  delivered  the  note  and  deed  of  trust  to  one  Hearn,  who  ad- 
vanced $250  towards  the  payment  on  the  Albea  note,  and  held  the  Reviere 
and  Richey  note  and  deed  of  trust  as  collateral  security;  and  that  afterwards 
Albea  paid  Hearn  $250,  and  that  Hearn  then  delivered  the  note  and  deed  of 
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trust  to  Beviere,  the  debt  having  been  paid  in  full;  and  that  Beviere  sent 
them  by  mail  to  Albea,  but  they  wer^lost. 

In  the  case  of  Fievel  v.  Zuber,  67  Tex.  275,  3  S.  W.  Bep.  278,  it  is  said  that 
there  are  numerous  decisions,  quite  a  number  of  which  are  cited,  which  rec- 
ognize the  doctrine  that  if  a  third  party  (a  volunteer)  pay  the  entire  debt,  in 
pursuance  of  an  agreement  between  him  and  the  debtor,  upon  his  doing  so  he 
shall  be  subrogated  to  the  creditor's  rights;  and  that  there  are  no  known  de- 
cisions to  the  contrary,  except  in  the  state  of  Louisiana,  where  the  matter  is 
regulated  by  statute.  We  think  this  rule  founded  upon  principles  of  equity 
and  natural  right.  Ev6ry  man  in  this  country  has  the  right  to  dispose  of  his 
property,  or  any  interest  he^may  own,  however  slight,  in  such  property;  and 
any  rule  that  would  prevent  or  clog  the  alienation  of  incumbered  property  at 
private  sale  would  be  very  prejudicial  to  the  debtor,  inasmuch  as  it  would  re- 
sult in  subjecting  this  character  of  property  to  forced  sale  in  many  instances; 
when,  if  purchasers  had  the  right,  by  paying  off  prior  incumbrances,  to  be 
subrogated  to  the  rights  of  the  creditor  holding  such  incumbrance,  the  sacri- 
fice of  property  could  often  be  prevented,  while  by  such  an  arrangement  sub- 
sequent creditors  could  not  possibly  be  damaged.  It  is  said  upon  high  author- 
ity that  when  a  mortgage  is  paid  by  one  who  is  under  no  obligations  to  pay 
it,  although  he  does  not  take  a  formal  assignment,  he  is  subrogated  to  the 
rights  of  the  mortgagee  in  the  mortgaged  property,  and  holds  the  title  so  ac- 
quired against  subsequent  incumbrancers,  although  he  had  also  acquired  the 
equity  of  redemption.  In  such-case,  no  proof  of  intention  on  his  part  to  keep 
the  mortgage  alive  is  necessary  to  give  him  the  benefit  of  it.  Even  if  a  per- 
son adv!incing  money  to  pay  a  moitgage.  under  an  agreement  with  the  owner 
of  the  equity  of  redemption  that  it  should  be  assigned  to  him  as  security  for 
the  money  advanced,  takes  a  discharge  of  the  mortgage,  he  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee,  and  liave  the  discharge  vacated. 
1  Jones,  Mortg.  §  877,  and  authorities  there  cited.  In  general,  any  person 
having  a  subsequent  interest  in  premises,  and  not  primarily  liable  for  the 
mortgage  debt»  who  pays  off  the  mortgage,  thereby  becomes  an  equitable  as- 
signee of  it,  and  may  keep  the  mortgage  alive  and  enforce  the  lien  for  his  own 
benefit.  8  Pom.  £q.  Jur.  §  1212.  In  this  case,  Beviere  had  the  legal  title  to 
the  property,  and  the  right  to  pay  off  all  incumbrances  against  it.  Having 
conveyed  his  interest  to  Mrs.  Albea,  she  would  be  entitled  to  pay  off  any  in- 
cnmbrance  against  the  land  to  protect  her  title.  It  is  claimed  that  for  the 
reason  that  the  Bichey  mortgage  was  discharged  of  record,  and  that  the  debt 
was  paid  by  Beviere  before  it  became  due,  that  Mrs.  Albeit  cannot  be  subro- 
gated to  the  rights  of  Bichey  in  the  property.  It  appears  that  the  mortgage 
was  discharged  of  record  by  direction  of  Beviere,  in  1885,  for  the  purpose  of 
having  the  title  to  other  property  embraced  in  the  mortgage  freed  from  the 
incumbrance,  as  stated  by  him;  but  at  all  events  it  was  done  without  the 
knowledge  of  Mrs.  Albea,  and  equity  would  reinstate  it  for  her  benefit,  for  it 
will  not  permit  the  just  rights  of  a  party  to  be  lost  through  a  mistake  or  ig- 
norance of  fact,  when  not  prejudicial  to  the  rights  of  others.  We  are  also  of 
opinion  that  it  can  make  no  difference  as  to  Mrs.  Albea's  right  of  subrogation 
that  the  money  was  paid  by  the  hand  of  Beviere,  she  having  furnished  it  for 
that  purpose;  nor  does  it  matter  that  the  debt  was  paid  before  it  fell  due.  She 
was  no  medler,  but  a  purchaser  having  rights  in  the  property,  and  acted  in 
the  matter  under  a  contract  with  Beviere.  No  one  except  Bichey  could  oi>- 
ject  to  the  debt  being  paid  off  before  it  fell  due,  and  he  does  not  complain. 
There  is  no  charge  that  the  debt  was  not  valid.  Mrs.  Albea,  at  the  time  of 
the  payment,  did  not  know  that  there  was  any  other  lien  on  the  property  in 
existence;  and  Mrs.  Fears  was  in  no  way  injured  or  damaged  by  the  paying' 
off  of  the  Bichey  mortgage.  Had  it  not  been  paid,  Bichey  would  have  been 
entitled  to  assert  his  claim  to  the  extent  that  Mrs.  Albea  now  is  entitled  to 
do.    Bichey's  mortgage  was  but  a  security  for  his  debt,  and  it  would  have 
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been  nothing  more  if  it  had  been  past^ue  when  paid.  The  legal  title  remain- 
ing in  Beviere  for  all  time,  until  divested  by  a  sale,  we  can  see  no  reason, 
technical  nor  substantial,  why  the  payment,  when  made,  was  not  effectual  to 
invest  Mrs.  Albea  with  the  rights  of  Richey  in  the  property.  Under  authori- 
ties hereinbefore  referred  to,  the  debt  and  lien  of  Richey  was  equitably  as- 
signed to  Mrs.  Albea  on  account  of  her  paying  off  the  debt;  and  the  fact  tliat 
Richey  had  no  knowledge  of  the  payment  being  made  by  her,  under  the  cir- 
cumstances of  this  case,  would  not  affect  her  rights  in  the  matter. 

It  is  insisted  that  the  court  erred  in  foreclosing  the  mortgage  executed  by 
Reviere  to  Richey  without  making  them  parties  to  the  suit,  the  note  of  Sl,500 
that  the  mortgage  was  given  to  secure  being  in  issue,  and  also  in  not  render- 
ing judgment  against  Reviere  for  the  amount  of  the  note.  Appellants  did 
not  question  the  right  of  the  court  to  determine  tne  case,  by  any  exception  to 
appellees'  pleadings,  though  the  relief  granted  was  prayed  for  in  the  answer. 
It  was  not  claimed  but  that  tlie  debt  to  Richey  was  a  valid  obligation  against 
Reviere,  and  against  the  land;  nor  was  it  denied  that  the  debt  was  paid  in 
the  way  and  by  the  persons  as  claimed  by  appellees;  that  is,  that  Reviere  pro- 
cured the  money  from  Mrs.  Albea  by  a  sale  of  the  land  in  dispute,  and  that 
the  payment  was  made  by  him  with  the  money  for  her  benefit,— the  effect  of 
which  would  be  to  discharge  the  debt  as  to  Reviere,  and  subrogate  Mrs.  Al- 
bea to  the  rights  of  Richey  in  the  premises,  as  the  same  existed  at  the  time  of 
the  payment  of  his  debt.  No  judgment,  then,  could  be  rendered  against  Re- 
viere; and  he,  having  parted  with  all  title  to  the  land  by  conveyance  to  Mrs. 
Albea,  was  not  a  necessary  party  to  the  suit,  and,  Richey's  debt  having  been 
fully  paid,  there  was  no  necessity  of  his  being  made  a  party,  having  no  right, 
4ind  setting  up  no  claim,  to  the  property.  If  the  appellants  had  raised  an  is- 
sue by  their  pleading  as  to  these  facts,  Reviere  and  Richey  would  have  been 
jiecessary  parties;  but,  not  having  done  so  in  the  court  below,  they  should  not 
he  heard  to  complain  in  this  court. 

Appellants  assert  that  the  court  erred  In  not  granting  their  motion  for  a  new 
trial  on  the  ground  that  they  were  misled  and  deceiv^  by  the  following  por- 
tion of  defendants*  answer,  to- wit:  "That  on  the  eighth  day  of  August,  1881, 
said  Reviere  and  wife  executed  to  Eugene  Williams,  trustee,  a  deed  of  trust 
on  said  property,  and  two  other  pieces  or  lots  of  land,  in  Waco,  to  secure  Jas. 
R.  Richey  in  the  payment  of  said  Reviere  note  for  $1*500,  with  even  date  with 
said  trust  deed,  and  to  become  due  on  August  8,  1882;  that  afterwards,  on 
September  16,  1881,  Reviere  executed  to  J.  D.  Wallace  a  deed  of  trust  on  the 
same  lots  and  other  property,  to  secure  Mrs.  M.  E.  Fears  in  the  payment  of 
Reviere's  note  for  $1,900,  due  September  16,  1882,  and  that  Mrs.  Fears  hatl 
full  and  actual  notice  of  said  first-named  trust  deed  befoi*e  the  execution  of 
the  one  to  secure  her,  and,  in  order  to  protect  Mrs.  Fears  from  said  first  deed 
of  trust,  said  J.  M.  Revitre  did,  by  a  special  arrangement  with  C.  P.  Albea, 
pay  the  said  Richey  said  $1,500  on  fifteenth  of  June,  1882;  that,  when  Albea 
purchased  the  property  for  his  wife,  it  was  agreed  that  Reviere  should  take  the 
money  paid  by  him,  and  disharge  the  Richey  debt,  and  have  the  note  and  deed 
of  trust  transferred  to  Mrs.  Albea."  Appellants  say  that  they  were  misled 
by  that  portion  of  the  answer  that  charges  tliat  Reviere  and  Albea  caused  the 
Richey  debt  and  mortgage  to  be  paid  off  for  the  benefit  of  Mrs.  Fears,  and 
then  permitting  defendants  to  show  that  the  payment  was  made  for  the  bene- 
fit of  Mrs.  Albea.  Taking  the  answer  altogether,  we  think  it  perfectly  appar- 
ent that  the  Insertion  of  the  name  of  Mrs.  Fears  in  the  position  that  it  occupies 
in  tiie  answer  was  a  clerical  error;  and  that  if  counsel  were  deceived  and  mis- 
led, that  it  was  on  account  of  negligence,  and  want  of  ordinary  care  and  at- 
tention on  their  part  to  the  matter  at  hand. 

It  is  cilso  claimed  that  plaintiffs'  attorneys  were  deceived  and  misled  by  their 
witness  J.  D.  Wallace  in  reference  to  his  testimony  on  a  material  issue,  to- 
wit:    That  they  understood  him  to  say  that  he  would  swear  that  Mrs.  Fears 
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had  no  acfcual  notice  of  the  Richey  deed  of  trust  when  that  to  her  was  executed, 
and  for  that  reason  they  went  into  trial  without  Mrs.  Fears  heing  present,  by 
whom  they  could  prove  that  fact,  ^t  is  not  shown  that  Wallace  intentionally 
deceived  or  misled  counsel;  nor  is  it  shown  but  that  it  was  the  fault  of  coun- 
sel that  they  misunderstood  Wallace.  He  was  their  trustee,  negotiated  the 
loan  upon  the  property  for  Mrs.  Fears,  and,  when  default  was  made  in  the 
payment,  sold  it  under  her  deed  of  trust  for  her  benefit;  from  which  it  might 
be  reasonably  inferred  that  he  was  on  friendly  terras  with  her,  and  would  not 
withhold  any  information  about  which  he  might  be  interrogated,  or,  inten- 
tionally, at  least,  make  a  statement  that  would  mislead.  In  his  testimony,  he 
states  that  he  negotiated  the  trade  for  Mrs.  Fears;  that  he  had  no  notice  of 
the  Richey  deed  of  trust;  that  Mrs.  Fears  had  nothing  to  do  with  the  trade,  left 
it  all  to  him ;  and  that  he  did  not  believe  that  she  knew  anything  of  the  Richey 
claim.  Judging  from  all  of  the  circumstances,  we  are  at  a  loss  to  know  how 
any  one  could  testify  any  more  definitely  in  reference  to  another's  want  of 
knowledge  on  a  particular  subject  like  the  o^e  at  issue,  unless  it  was  a  fact 
that  Mrs.  Fears  was  not  in  the  country  at  the  time  of  the  negotiation,  and,  if 
that  had  been  a  fact,  Wallace  would  have  been  able  to  testify  to  it.  We  do 
not  think  that  counsel  were  justified  in  being  deceived,  misled,  or  surprised 
at  the  evidence  of  Wallace.  An  additional  reason  why  the  court  did  not  err 
in  refusing  to  grant  a  new  trial  on  the  ground  urged,  is  that  in  reply  to  plain- 
UfTs  motion,  supported  by  the  affidavit  of  Mrs.  Fears  that  she  did  not  have 
notice  of  the  Richey  deed  of  trust  at  the  time  she  acquired  the  deed  of  trust 
from  Revlere  on  the  property,  defendants  filed  aflldavits  of  Reviere  and  Al- 
bea  stating  that  at  the  time  of  the  trial  Mrs.  M.  £.  Fears  was  in  Waco,  at  the 
house  of  J.  D.  Wallace,  the  trustee  in  her  deed  of  trust,  which  was  within 
three  blocks  of  the  court-house,  which,  not  being  controverted,  will  be  taken 
as  true.  It  is  thus  shown  that  ordinary  diligence  could  have  procured  the  ev- 
idence of  Mrs.  Fears  on  the  trial,  if  it  had  been  desired.  Having  taken  the 
chances  without  it,  the  rules  of  law  will  not  authorize  the  reopening  of  the 
case  for  the  purpose  of  making  an  experiment  with  her  testimony  added.  It 
is  not  important  that  C.  P.  Albea  should  at  the  sale  of  the  property  by  J.  D. 
Wallace,  under  Mrs.  Fears*  deed  of  trust,  have  stated  the  grounds  of  his  wife's 
claim  to  the  property,  or  should  have  given  notice  of  her  claim  at  all,  in  view 
of  the  fact  that  the  property  was  purchased  by  Mrs.  Fears,  and  that  she  is 
charged  with  notice  of  Richey's  claim  before  the  deed  of  trust  on  the  property 
was  executed  to  Wallace.  Waiving  the  question  of  diligence;  the  newly-dis- 
covered evidence  only  tends  to  contradict  C.  P.  Albea  as  to  the  grounds  he 
stated  that  he  claimed  the  property  on  at  the  sale  by  J.  D.  Wallace;  he  having 
testified  at  the  trial  that  he  gave  notice  that  it  was  the  homestead  of  Reviere 
and  wife,  and  that  Mrs.  Reviere  had  not  signed  the  deed  of  trust,  and  that  he 
had  purchased  Richey 's  claim,  and  claimed  under  that  also;  the  newly-discov- 
ered evidence  tending  to  show  that  he  did  not  give  notice  of  the  latter  claim. 
J.  D.  Wallace  and  Mrs.  Fears'  husband  had  each  testified  on  the  trial  that  Al- 
bea did  not  assert  the  latter  claim  at  the  sale;  and  the  alleged  newly-discov- 
ered evidence  would  be  cumulative,  and  would  only  contradict  Albea  on  an 
immaterial  issue,  and  did  not  authorize  the  giving  of  a  new  trial. 

The  twelfth  assignment  is  that  there  was  error  in  finding  that  Mrs.  Fears 
had  actual  notice  of  Richey's  deed  of  trust  at  the  time  she  acquired  her  lien 
on  the  property.  There  was  evidence  before  the  district  court  that  she  had 
notice  of  it;  though  there  was  evidence  tending  to  a  contrary  conclusion.  It 
was  the  province  of  the  court  below  to  pass  upon  the  credibility  of  the  wit- 
nesses, and  the  weight  of  the  evidence,  and  we  see  no  sufiicient  cause  to  dis- 
turb the  findings  in  this  case. 

The  last  assignment  is  that  the  court  erred  in  refusing  to  sustain  plaintiffs' 
general  demurrer  to  defendants'  amended  answer.  The  answer  set  forth  al- 
legations amply  sufficient  to  authorize  the  admission  of  all  the  facts  proven  on 
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the  trial;  and,  if  the  facts  authorized  the  Judgment,  it  follows  that  there  was 
no  error  in  overrullDg  the  general  demurrer. 

There  was  error  in  the  judgment,  however.  Mrs.  Fears'  deed  of  trust  was 
of  prior  date  to  the  deed  from  Beviere  and  wife  to  Mrs.  Albea,  and  was  duly 
recorded  at  the  time  of  the  execution  of  the  latter;  and  the  land  having  been 
sold  under  said  trust  deed,  and  purchased  by  Mrs.  Fears,  her  title  was  supe- 
rior to  that  of  Mrs.  Albea,  and  the  court  should  have  ordered  the  land  sold, 
and  the  proceeds  applied  first  to  the  payment  of  the  Kichey  note  and  interest, 
and  the  balance  to  Mts.  Fears;  and  the  judgment  is  here  now  reformed  in  that 
respect,  but,  as  the  judgment  in  this  regard  was  not  assigned  as  error,  Mrs. 
Fears  should  pay  the  costs  of  this  appe^,  and  we  report  that  the  judgment 
should  be  reformed  and  affirmed. 

Willie,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reformed  and  affirmed. 


Wabdlow  et  al.  v.  Millbb  $t  al. 
(Supreme  Coutt  of  Texas,    December  20,  1887.) 

1.  PABTmOW—BT  AORBSMEKT  OF  PARTIX»--I^AROIr^BlOHT8  OF  HaBBIED  WOMKIT. 

A  married  woman  made  a  parol  i>artition  of  oertain  land  with  the  other  parties  in 
intereatj  and  with  her  husband  gave  deeds  of  her  interest,  assigned  to  the  other  par- 
ties to  tne  partition,  which  were  not  in  aooordance  with  the  statute.  She  took  pos- 
session of  the  lands  allotted  to  her,  and  sold  them  to  other  parties.  Heldf  that  it  was 
binding. 

2.  Samb— Bona  Fidb  Pubchasbbs— Ookstbuotitb  Notiob— Recitals  in  Dbbds. 

One  of  the  plalntills,  being  an  heir  of  her  brother,  believing  that  her  half  broth- 
ers and  sisters  inherited  his  land  with  her,  made  an  oral  partition  of  the  same  with 
them,  which  was  afterwards  ratified  by  deeds  between  the  parties.  The  inter- 
est acquired  by  the  half  brothers  and  sisters  was  sold  to  defendants.  Dom.  Civil 
Law,  S  2929.  in  force  In  Texas  at  the  death  of  the  brother,  provided  that  the  whole 
blood  shall  mherit  to  the  exclusion  of  the  half  blood.  Flaintiif  sued  to  recover  the 
land  set  off  to  her  half  brothers  and  sisters  through  her  mistake  of  the  law.  Held, 
that  defendants  were  not  charged  with  notice  of  plaintlfts'  rights  and  interest  by 
the  recitals  in  the  partition  deeds  and  instruments  under  which  they  claimed.^ 

Appeal  from  district  court,  Ellis  county:  S.  K.  Frost,  Judge. 

C.  B.  Miller,  and  T.  K.  Miller,  her  husband,  plaintiffs,  sued  A.  Wardlow  et 
al,  to  recover  possession  of  certain  land.  Judgment  for  the  plaintiff,  and  de- 
fendants appealed. 

A.  A,  KemblSt  for  appellants.  B.  2>.  Tarlton  and  0.  C.  Qrocet  fox  appel- 
lees. 

Willie,  0.  J.  Mrs.  0.  B.  Miller  and  her  husband,  T.  K.  Miller,  brought 
this  action  of  trespass  to  try  title  against  the  appellants  to  recover  an  un* 
divided  half  interest  in  1,280  acres  of  land,  part  of  a  1,920  acre  tract,  granted 
as  bounty  to  the  heirs  of  Orlando  Wheeler,  who  fell  at  (Goliad  in  the  Fannin 
massacre.  Orlando  Wheeler  at  his  death  was  a  single  man,  and  left  no  heirs 
in  either  the  descending  or  ascending  line.  He  left,  however,  collateral  rela- 
tives, as  follows:  Two  brothers,  Oliver  H.  Wheeler  and  Kichard  M.  Wheeler, 
who  were  of  the  whole  blood,  and  the  appellee  Mrs.  Miller,  who  was  the 
daughter  of  a  brother  of  the  whole  blood  who  had  died  before  the  death  of 
Orlando  Wheeler;  also  the  following  brothers  and  sisters  of  the  half  blood: 
Robert  J.  Wheeler,  William  Wheeler,  Catherine  Wheeler,  Jane  Wheeler,  and 
a  Mrs.  Bacon.  Oliver  H.  Wheeler,  of  the  full  blood,  died  in  1840  or  1841,  leav* 
ing  neither  wife  nor  children.    It  seems  that  the  heirs  of  Orlando  Wheeler 

>  As  to  how  far  one  is  chargeable  with  constructive  notice  by  the  recitals  of  fact  la 
a  deed,  see  Wait  v.  Baldwin,  (Mich.)  27  N.  W.  Rep.  697;  Singer  v.  Scheible,  (Ind.)  10  N. 
E.  Rep.  616;  Trust  Co.  v.  Railroad  Co.,  29  Fed.  Rep.  546;  Association  v.  Erb,  (Pa.)  8 
AU.  Rep.  62. 
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had  also  received  a  grant  of  640  acres  of  land  in  Ellis  county  as  donation  and 
a  liead-right  of  a  league  and  labor  located  in  Hill  county.  The  total  amount 
granted  them  by  the  state  was  7,165  acres,  of  which  one-third  went  to  locators. 
Prior  to  1873,  William  P.  Anderson  purchased  the  interest  in  these  lands  held 
by  R.  M.  Wheeler,  a  brother  of  the  whole  blood  to  Orlando,  and  of  those  of 
the  half-blood  stock,  viz.,  Robert  J.  Wheeler,  Mrs.  Moody,  and  Mrs.  Bacon. 
Subsequently  he  purchased  the  interest  of  the  heirs  of  William  Wheeler,  an- 
other half-brother.  All  the  appellants  except  Wardlow  claim  under  Anderson. 
It  was  shown  that  a  partition  was  made  between  Anderson,  the  heirs  of  the 
deceased  William  Wheeler,  the  appellees,  and  the  Sylvesters,  who  were  the 
heirs  of  Catherine,  one  of  the  half-sisters  of  Orlando  Wheeler.  In  this  parti- 
tion one  McCulloch  represented  Anderson  and  the  heirs  of  William  Wheeler, 
and  one  Dukes  represented  the  other  partitioners.  Two-thirds  of  the  Orlando 
Wheeler  lands,  except  locative  interests,  and  some  that  had  been  previously 
disposed  of,  were  assigned  to  the  constituents  of  McOulloph,  and  were  conveyed 
to  them  by  Dukes;  and  one-third  to  the  constituents  of  Dukes,  which  was  con- 
veyed to  them  by  McCulloch.  This  was  in  1873.  In  1874,  the  appellees  and 
the  Sylvester  heirs  partitioned  between  themselves  by  deed.  In  this  partition, 
the  appellees  signed  an  instrument  in  which  they  transferred  to  the  Sylvester 
heirs  426  acres  out  of  the  tract  in  controversy,  which  had  been  assigned  to  the 
appellees  in  the  previous  partition.  The  Sylvester  heirs  conveyed  to  Mrs.  Mil- 
ler the  interest  set  apart  to  them  in  the  previous  partition,  except  250  acres 
of  the  league  and  labor  survey,  the  proceeds  of  which  were  divided, — two* 
thirds  to  the  appellees,  and  one-third  to  the  Sylvesters.  Anderson  claimed  by 
purchase  the  interest  of  the  heirs  of  William  Wheeler,  and  sold  the  same  to 
the  appellants,  except  Wardlow,  who  claimed  by  purchase  from  the  Sylvesters 
426  acres  of  the  tract  in  dispute.  The  power  of  attorney  from  Mrs.  Miller  to 
Dukes  to  make  partition  and  title  was  not  signed  by  her  husband,  and  was 
not  acknowledged  by  her  as  required  by  statute.  She  attempted  to  ratify  his 
act  by  a  subsequent  instrument,  but  this,  too,  had  the  same  defects  in  signing 
and  acknowledgment.  The  transaction  between  Mrs.  Miller  and  her  husband 
on  the  one  part,  and  the  Sylvesters  on  the  other,  was  signed  by  herself  and 
husband,  but  not  properly  acknowledged.  Mrs.  Miller  and  her  husband  took 
possession  in  1876  of  the  lands  set  apart  to  her  out  of  Wheeler's  head-right, 
and  afterwards  sold  it.  She  also  obtained  the  benefit  of  the  purchase  money 
of  the  land  sold  before  partition.  The  defendants  pleaded  not  guilty;  pur- 
<;hase  without  notice  of  Mrs.  Miller's  claim,  and  payment  of  purchase  monejr; 
improvements  in  good  faith,  etc.  The  judge  to  whom  the  cause  was  submit- 
ted, held,  in  substance,  that,  under  the  Spanish  law,  collaterals  of  the  whole 
blood  inherited  to  the  exclusion  of  those  of  the  half  blood;  that  Mrs.  Miller 
signed  the  instruments  of  partition  under  the  mistaken  idea  that  the  half-blood 
collateral  hei^s  inherited  half  as  much  as  those  of  the  whole  blood;  that  she 
was  not  estopped  from  still  claiming  her  full  share  of  Orlando  Wheeler's  es- 
tate, having  committed  no  fraud  in  making  the  partition ;  and  that  the  de- 
fendants, through  recitals  in  the  partition  deeds  and  other  instruments  under 
which  they  claim,  were  charged  with  notice  of  her  legal  rights,  and  the  extent 
of  her  interest  as  an  heir  of  Orlando  Wheeler,  and  were  not  innocent  pur- 
ohasers.  J udgment  was  rendered  for  Mrs.  Miller  for  one-third  of  the  land  sued 
for  as  heir  of  Orlando  Wheeler,  and  two-ninths  of  one-third  as  heir  of  Oliver 
H.  Wheeler,  less  the  actual  interest  of  the  Sylvesters  in  the  tract  directly  in 
suit,  allowing  defendants  for  improvements,  etc.  This  case  comes  before  us 
on  appeal  from  this  judgment.  By  the  civil  law  in  force  in  Texas  at  the  deatlf 
of  Orlando  Wheeler,  his  brothers  of  the  full  blood,  and  Mrs.  Miller,  a  daughter 
of  a  deceased  brother,  also  of  the  full  blood,  were  entitled  to  inherit  his  estate 
to  the  exclusion  of  his  brothers  and  sisters  of  the  half  blood.  Dom.  Civil  Law, 
§  2929;  Schm.  Civil  Law,  p.  265,  §  5.  The  several  grants  to  the  heirs  of  Or- 
lando Wheeler  inured,  of  course,  to  the  benefit  of  such  persons  as  were  heirs 
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according  to  the  law  in  force  at  thetime  of  his  death,  and  not  to  those  entitled 
to  inherit  under  the  laws  of  descent  and  distribution  in  force  at  the  time  the 
grants  were  made.  d^odlc^ncAv.  O'Connor,  *52  Tex.  875.  It  was  made  to  appear 
from  the  evidence  of  Mrs.  Miller  and  her  husband  that,  at  the  time  of  making^ 
the  partition,  they  were  mistaken  as  to  the  interest  of  the  former  in  the  estate 
of  Orlando  Wheeler.  They  supposed  that  the  collaterals  of  the  half  blood  were 
entitled  to  inherit  half  as  much  as  those  of  the  whole  blood,  or  they  would  not 
have  consented  to  a  division  of  the  lands  on  that  basis. 

In  the  view  we  take  of  the  case,  it  will  not  be  necessary  for  us  to  determine 
whether  this  mistake  was  such  as  would  be  relieved  against  by  a  court  of 
equity  in  a  proper  state  of  case;  but  we  will  consider  whether,  under  the  facta 
disclosed  in  this  suit,  the  appellees  were  entitled  to  relief  as  against  purchasers 
from  the  parties  who  had  taken  part  with  Mrs.  Miller  and  her  husband  in  the 
partition.  That  a  parol  partition  of  lands  is  valid  in  our  state  is  now  fully 
settled.  It  is  upheld,  not  so  much  upon  the  ground  of  estoppel,  as  because 
there  is  nothing  in  our  statutes  of  fraud  that  prohibits  a  conveyance  by  parol 
of  an  interest  in  real  estate.  Tenants  in  common  hold  an  interest  in  the  en- 
tire land  to  which  their  co-tenancy  extends,  bat  neither  owns  any  particular 
portion  of  it  to  the  exclusion  of  his  oo4enant8.  To  partition  the  land  so  as  to 
give  to  each  an  exclusive  ownership  of  a  designated  portion  in  severalty,  ia 
for  each  to  surrender  his  interest  in  the  portion  allotted  to  th%o£her8.  This 
release  of  interest  is  considered  by  our  courts  not  to  be  a  conveyance  of  lands 
within  the  meaning  of  the  statute  of  frauds.  Stuart  v.  Baker,  17  Tex.  420; 
Gibbons  v.  Bell,  45  Tex.  423;  ahannon  v.  Taylor,  16  Tex.  420;  Johnson  v. 
Johnson,  65  Tex.  87.  Such  a  partition  is  upheld,  under  certain  circumstances*, 
when  the  rights  of  minors  and  married  women  are  involved.  In  George  t» 
Thomas,  16  Tex.  74,  a  parol  partition  was  enforced  against  persons  claiminji: 
under  a  married  woman,  where  no  unfairness  was  shown,  and  she  acquiesced 
in  it,  and  her  husband  assented  to  the  division.  There  the  wife  gave  no  con- 
sent directly  to  the  partition,  but  was  represented  by  her  husband.  The  court 
lay  much  stress  upon  the  fact  that  she  afterwards  recognized  the  partition  by^ 
dividing  with  her  daughter  the  share  allotted  to  them  in  the  transaction. 
There  were  other  circumstances  mentioned  by  the  court,  but  it  is  evident  that 
these  were,  in  its  opinion,  the  important  facts  going  to  sustain  the  partition » 
In  the  present  case,  it  was  shown  that  both  the  husband  and  wife  consented 
to  the  division  of  the  property.  This  they  state  themselves.  The  consent 
giVen  by  the  wife  in  writing  was  not  binding  on  her  as  a  conveyance;  but  it 
did  not  lessen  the  force  of  what  was  done  by  parol.  One  deed  had  her  signa- 
ture to  it,  and  the  other  she  affirmed  after  it  was  made.  Neither  was  so  signed 
as  to  meet  the  statute  regulating  the  conveyance  of  the  property  of  married 
women,  but  they  were  both  sufficient  to  show  that  she  knew  of  the  partition 
without  disapproving  it.  Moreover,  she  accepted  the  lands  allotted  to  her, 
took  possession  of  them,  and  sold  them  to  other  parties.  She  also  divided  with 
her  co-tenants  the  lands  received  by  them  in  the  former  partition.  She  ao- 
eepted  a  portion  of  the  money  received  for  lands  previously  sold, — in  fact, 
everything  that  could  be  done  to  manifest  an  intention  not  to  avoid  the  parti- 
tion made  with  her  co-tenants.  It  seems  clear,  therefore,  that  if  this  parti- 
tion had  not  been  made  upon  a  misapprehension  of  Mrs.  Miller's  legal  rights, 
if  in  fact  the  half  brothers  and  sisters  of  Orlando  Wheeler  had  been  entitled 
to  half  as  much  of  his  property  as  were  those  of  the  whole  blood,  she  could  not 
have  avoided  the  partition  merely  for  the  reason  that  she  had  not  signed  the 
instruments  alluded  to,  and  acknowledged  them  as  required  by  law  in  case  of 
conveyances  by  married  women. 

The  question  that  remains  is,  does  the  fact  that  she  made  a  valid  partition 
under  a  mistake  of  her  legal  rights  in  the  land  vitiate  it  as  to  subsequent  pur- 
chasers from  the  parties  with  whom  she  made  the  division?  This  depends- 
upon  whether  they  had  notice  of  the  fact  that  she  made  the  division  under  such 
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mistskke,  and  would  not  have  consented  to  it  had  she  been  aware  of  her  legal 
rights.  If  they  had  such  notice*  it  was  derived  from  the  papers  by  which  the 
partition  was  effected,  and  the  facts  of  which  these  papers  would  put  them 
upon  inquiry.  The  papers  showed  upon  their  face  that  Mrs.  Miller  was  par- 
titionlng  lands  of  which  she  and  her  co-partitioners  were  seized  in  common. 
In  the  deed  between  McCulloch  and  Dukes,  acting  for  their  respective  con- 
stituents, nothing  is  said  about  the  heirship  of  the  parties  to  Orlando  Wheeler. 
They  were  merely  dividing  their  interest  in  his  property.  In  the  deed  be- 
tween the  Millers  and  the  Sylvesters  this  heirship  is  mentioned.  Admitting 
that  it  was  referred  to  in  both  deeds,  this  did  not  show  that  she  consented  to 
the  partition  through  mistake  of  her  rights.  It  showed  that  she  did  not  claim 
her  full  interest,  but  not  that  she  failed  to  do  so  through  a  mistake  as  to  its 
extent.  She  might  have  had  full  knowledge  that  she  was  entitled  to  a  frac- 
tion more  than  she  claimed  in  the  estate  divided,  and  yet  have  been  willing 
to  divide  on  the  basis  stated  in  the  papers.  The  purchaser  was  bound  to  know 
that  she  could  have  claimed  more  in  the  partition,  but  he  was  not  charged 
with  knowledge  that  she  did  not  intend  to  surrender  that  claim  in  making  the 
partition.  That  was  something  not  apparent  upon  the  face  of  the  papers,  nor 
were  they  calculated  to  raise  an  inquiry  upon  the  subject.  The  natural  result 
of  the  transaction,  as  it  appeared  to  one  not  acquainted  with  the  facts  sur- 
rounding it,  was  that  the  several  co-tenants  intended  an  amicable  settlement 
o£  their  interests  in  the  land  upon  the  basis  of  two-thirds  to  the  heirs  repre- 
sented by  McCulloch,  and  one-third  to  those  represented  by  Dukes.  That  this 
was  not  the  intention  of  Mrs.  Miller  was  known  to  herself  and  husband ;  but 
the  purchasers  could  not  be  charged  with  notice  of  it,  as  there  was  nothing  in 
the  partition  which  required  them  to  investigate  her  secret  motives.  The  case 
is  wholly  different  from  one  where  the  purchase  money  of  a  tract  of  land  has 
not  been  paid.  The  mere  recital  of  the  fact  puts  subsequent  purchasers  upon 
notice,  because  they  are  charged  with  notice  that  the  legal  effect  of  a  non-pay- 
ment is  to  create  a  vendor^s  lien.  But  suppose  the  deed  recites  a  receipt  of 
the  purchase  money  when  in  fact  it  has  not  been  paid.  The  vendor  can  still 
insist  upon  his  lien  against  his  immediate  vendee,  but  subsequent  purchasers 
get  title  free  of  the  incumbrance.  The  vendor  may  show  that  he  was  mis- 
taken in  saying  that  the  money  had  been  paid,  but  the  purchaser  can  reply 
that,  although  he  may  have  been  mistaken,  his  own  acts  and  declarations  were 
such  as  to  1^  others  to  believe  that  he  had  given  the  receipt  with  full  knowl- 
edge that  the  money  had  not  been  paid.  So,  in  this  case,  Mrs.  Miller  was  act- 
ually mistaken  as  to  her  interests  in  the  land.  She,  however,  agreed  to  parti- 
tion it,  and  to  receive  one-third;  setting  forth  that  third  by  met^  and  bounds. 
She  did  not  say  that  she  did  so  under  a  mistake  of  her  interests  in  the  land, 
but  merely  agreed  to  receive  certain  specified  portions  of  land  in  settlement  of 
her  suppoeed  one-third  interest  in  the  whole.  If  purchasers  claiming  under 
a  partition  are  to  be  charged  with  notice  of  the  mistakes  and  secret  intentions 
of  the  parties  thereto,  merely  because  the  partition  deeds  show  that  some  of 
the  parties  claimed  less  than  the  la  wallowed  them,  the  titles  to  property  would 
to  a  great  extent  become  unsettled.  It  would  be  incumbent  upon  every  pur- 
chaser to  search  for  the  various  parties  to  the  division,  and  inquire  of  them 
what  motive  they  had  in  not  insisting  upon  their  rights;  and,  if  they  were 
not  to  be  found,  he  would  hold  his  title  at  the  mercy  of  such  parties,  their 
heirs  and  purchasers  under  them,  till  protected  by  the  statute  of  limitations. 
The  theory  of  the  appellees'  case  is  that  Mrs.  Miller  was  not  bound  to  know 
the  law  governing  her  heirship  to  Wheeler's  estate,  but  that  the  appellants 
were;  and  not  only  so,  but  were  bound  to  know  that  she  was  acting  in  ig- 
norance  of  the  law  in  this  respect;  and,  further,  that  they  must  take  notice 
that  she  would  not  have  acted  as  she  did  but  for  such  ignorance,  though  this 
does  not  appear  from  the  face  of  the  partition  papers,  though  it  is  not  unrea- 
sonable that  she  should  have  divided  as  she  did,  though  her  interest  was  greater 
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than  is  mentioned  in  the  instrument  of  partition,  and  though  she  has  enjoyed 
and  disposed  of  the  share  received  by  her  in  the  partition,  and  her  every  act 
in  reference  to  the  property  since  she  receired  her  share,  down  to  the  bring- 
ing of  this  suit,  has  evidenced  an  acquiescence  in  the  terms  of  the  partition. 
We  do  not  think  that  this  theory  can  be  supported;  and  the  court  below,  in 
sustaining  it,  committed  an  error,  for  which  the  Judgment  must  be  reversed. 
We  should  not  hesitate  to  render  a  judgment  here  for  the  defendants  if  the 
evidence  showed  satisfactorily  that  the  appellants  had  paid  a  valuable  consid- 
eration for  the  land  claimed  by  them.  The  evidence  is  silent  on  this  subject, 
but  both  parties  and  the  judge  have  treated  the  appellants  as  purchasers  for 
value.  There  are  cases  in  which  purchasers  are  protected  against  the  equities 
of  third  parties,  though  they  do  not  show  payment  of  such  a  consideration. 
McAlpine  v.  Burnett,  28  Tex.  649.  Whether  this  is  such  a  case  we  need  not 
determine,  as  the  fact,  if  it  exists,  can  be  easily  proved  upon  another  trial. 

Tbe  judgment  will  therefore  be  reversed,  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  views  expressed  in  this  opinion. 


Thompson  v.  State. 
(Cawrt  of  Appeals  of  Texas.    November  86, 1887.) 

1.  HOMIOIDB— JUBTUriABLB— NbOATIYB  InSTRUOTION. 

On  a  trial  for  murder,  the  following  instruction:  "  Homicide  is  iustlflable  under 
the  law  in  the  protection  of  one's  person  against  any  unlawful  ana  violent  attack; 
but  the  attack  upon  the  person  of  an  indlviaual,  in  order  to  justify  homioide,  must 
be  such  as  produces  a  reasonable  expectation  or  fear  of  death,  or  some  serious  bod- 
ily injury, "—was  held  erroneous,  as  being  negative,  Instead  of  affirmative. 

2.  Samb— DxjTT  TO  Instbugt  on  Issubs. 

By  Ck)de  Crlm.  Proc.  Tex.  art.  677,  In  trials  for  manslaughter  the  court,  whether 
requested  or  not,  is  to  instruct  the  jury  on  the  law  of  the  case.  By  Pen.  Code,  art 
614,  if  one  commits  homicide  under  sudden  passion,  by  means  not  calculated  to  pro- 
duce death,  he  is  not  guilty,  unless  he  had  an  intent  to  MIL  Defendant  was  con- 
victed of  manslaughter.  The  evidence  at  the  trial  raised  issues  of  fact  whether  he 
had  such  intent,  and  whether  the  means  he  used  were  calculated  to  produce  death. 
HeUdt  that  the  court  should  have  instructed  the  jury  <mi  these  issues. 

Appeal  from  district  court,  Harris  county;  Jambs  Masterson,  Judge. 

The  following  statutory  provisions  are  involved  in  this  decision:  Code 
Orim.  Proc.  Tex.  art.  677:  "After  the  argument  of  any  criminal  cause  has 
been  concluded,  the  Judge  shall  deliver  to  the  Jury  a  written  charge,  in  which 
he  shall  distinctly  set  forth  the  law  applicable  to  the  case.  •  •  •  This 
charge  shall  be  given  in  all  cases  of  felony,  whether  asked  or  not;"  Pen. 
Code.  art.  614:  "Where  a  homicide  occurs  under  tbe  influence  of  sudden  pas- 
sion, but  by  the  use  of  means  not  in  their  nature  calculated  to  produce  death, 
the  person  killing  is  not  deemed  guilty  of  the  homicide,  unless  It  appear  that 
there  was  an  intention  to  kill;"  Id.  art.  54:  "Every  offense  which  is  pun- 
ishable ♦  ♦  ♦  by  imprisonment  in  the  penitentiary  ♦  •  ♦  is  a  fel- 
ony." Id.  art.  604:  "It  [manslaughter]  shall  be  punished  by  imprisonment 
in  the  penitentiary.    ♦    *    ♦ »» 

Under  an  indictment  for  the  murder  of  John  B.  Pickren,  the  appellant, 
Thompson,  was  convicted  of  manslaughter,  and  was  awarded  a  term  of  two 
years  in  the  penitentiary.  Stated  briefly,  the  proof  for  the  state  showed  that, 
between  8  and  9  o^clock  on  the  fatal  night,  the  defendant  was  sitting  on  a  box 
in  front  of  a  store  in  tbe  city  of  Houston,  watching  a  number  of  boys  playing 
at  tbe  game  "I  spy."  Deceased  approached  him,  and  said  something  which 
none  of  the  witnesses  heard.  Defendant  replied:  "Go  away  and  leave  me 
alone.    I  want  nothing  to  do  with  you.    You  called  my  mother  a  liar,  and 

me  a  son  of  a  b h."    The  deceased  denied  the  charge,  and  walked  off,  but 

returned  and  said:  "I  want  you  to  prove  it.  Who  can  you  prove  it  by?" 
Defendant  replied  that  he  could  prove  it  by  his  mother's  cook.  Deceased 
said  that  he  would  slap  defendant  if  he  did  not  hush  up.    Defendant  got  off 
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the  box  and  said,  according  to  some  of  the  witnesses,  '*l!ben  slap  me;"  ac- 
cording to  others,  "Then  slap  me,  God  d n  you.    The  man  who  calls  me 

a  son  of  a  b h,  and  my  mother  a  liar,  has  got  me  to  whip;"  and  according 

to  one  of  the  witnesses  he  closed  bis  remarks  by  saying  his  (deceased's)  life 
was  ''getting  shorter  anyhow."  Thereupon  deceased  slapped  defendant  vio- 
lently, and  they  clinched,  being  then  against  the  wall.  Presently  defendant 
<»]led  to  the  boys  not  to  let  deceased  hurt  him.  Somebody  interfered  to  sep- 
arate the  parties;  and  deceased,  starting  off,  said,  '*Yon  hit  me  with  brass 
knacks,"  and  fell,  and  soon  expired.  When  he  fell  defendant  bent  over 
him  and  called,  in  evident  distress:  "John!  John!  Oh  John  I"  Some  one 
then  stepped  up  and  asked  defendant:  "M.  F.,  did  you  cut  him?"  Defend- 
ant replied:  *'  Yes,  and  I'd  cut  him  again. "  Deceased  was  stabbed  in  the  left 
breast  above  the  heart.  Hone  of  the  witnesses  saw  the  blow  given,  nor  did 
they  see  a  knife  or  brass  knucks  in  the  hands  of  defendant.  Defendant's 
mother  soon  arrived,  and  said  to  defendant:  '*I  told  you  to  stay  at  home," 
and  "I  told  you  to  leave  that  knife  at  home. "  The  witnesses  for  the  defense 
gave  the  same  general  account  of  the  fight,  asserting  positively  that  deceased 
was  the  aggressor  in  the  flght,  striking  defendant  twice  in  the  face  before  the 
parties  clinched.  They  heard  nothing  said  about  brass  knucks,  nor  did  they 
hear  Mrs.  Thompson  say,  when  she  arrived  on  the  scene,  '*I  told  you  to  leave 
that  knife  at  home. "  She  said  to  defendant:  '*  I  told  you  to  stay  at  home,  and 
not  go  to  the  Fifth  ward,  where  there  is  always  a  fight."  Defendant  retreated 
from  the  box  to  the  wall,  pursued  by  deceased,  before  the  clinching.  Mrs. 
Thompson  declared  that  she  knew  nothing  about  her  son  having  a  knife,  and 
said  nothing  to  him  about  a  knife  just  after  the  stabbing.  Defendant  told 
her  that  he  ^'had  to  do  it;"  that  deceased  struck  him  twice,  and  ** cursed  you 
[witness]  and  cursed  me."  Deceased  was  a  man,  heavier,  taller,  and  stouter 
than  defendant,  who  was  a  boy  18  years  old.  Several  witnesses  testified  that 
defendant  sustained  a  good  reputation  as  a  quiet,  peaceable  boy.  The  charge 
of  the  court  on  self-defense,  referred  to  in  the  first  head-note,  reads  as  follows: 
"Homicide  is  justifiable  under  the  law  in  the  protection  of  one's  person  against 
any  unlawful  and  violent  attack;  but  the  attack  upon  the  person  of  an  in- 
dividual, in  order  to  justify  homicide,  must  be  such  as  produces  a  reasonable 
expectation  or  fear  of  death,  or  some  serious  bodily  injury." 
Jones  d  Gamettf  for  appellant.    AssU  Atty.  Gen,  Davidsonf  for  the  State. 

HuBT,  J.  This  is  a  conviction  for  manslaughter.  If  it  was  a  voluntary 
homicide,  then  the  conviction  Is  correct;  for  the  facts  surrounding  the  killing 
show  such  an  offense.  But  suppose  the  intent  to  kill  was  wanting,  under  a 
slate  of  facts  which  would  make*  the  homicide  manslaughter, — if  the  accused 
intended  to  kill, — of  what  offense  would  the  accused  be  guilty  if  death  ensued? 
To  constitute  manslaughter,  there  must  be  a  voluntary  killing.  Webster  de- 
fines the  word  "voluntary"  thus:  "Done  by  design  or  intention;  purposed; 
intended:  as,  if  a  man  kill  another  by  lopping  a  tree,  it  is  not  voluntary  man- 
slaughter." If,  then,  the  homicide  cannot  be  manslaughter  unless  there  was 
an  intention  to  kill,  strip  the  case  of  murder  and  self-defense,  of  what  offense 
would  the  party  killing  be  guilty?  In  other  words,  the  circumstances  are 
such  as  to  constitute  manslaughter  if  there  was  the  intent  to  kill, — if  the 
homicide  was  voluntary.  Xow,  if  the  homicide  occurs  by  the  use  of  means 
which  are  not  in  their  nature  calculated  to  produce  death,  the  person  killing 
is  not  to  be  deemed  guilty  of  homicide,  unless  there  was  an  intention  to  kUl. 
But  suppose  the  means  used  were  calculated  to  produce  death,  but  there  was 
no  intention  to  kill, — the  sudden  passion  existing, — would  the  homicide  in 
such  a  case  be  manslaughter?  Unquestionably  it  would.  Pen.  Code,  art. 
614.  Here  there  seems  to  be  a  conflict;  for  we  have  seen  that,  to  constitute 
manslaughter,  there  must  be  an  intentional  killing.  To  reconcile  this  con- 
flict, we  are  of  opinion  that,  though  there  is  no  intention  to  kill,  yet  if  the 
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medns  used  were  In  their  nature  calculated  to  produce  death,  and  the  kill- 
ing is  under  sudden  passion,  then  the  party  killing  would  be  guilty  of  man- 
slaughter. 

This  view  is  strengthened  by  a  provision  of  article  615.  which  is  that*  if  the 
circumstances  attending  the  killing  show  an  evil  or  a  cruel  disposition,  the 
party  killing  may  be  guilty  of  manslaughter,  though  there  was  no  intention 
to  kill.  We  decide  this  proposition  from  all  the  provisions  of  the  statute 
bearing  upon  this  question.  Where  a  homicide  occurs  under  sudden  passion* 
by  the  use  of  means  not  in  their  nature  calculated  to  produce  death,  in  Uie  ab- 
sence of  an  intention  to  kill,  the  circumstances  not  showing  an  evil  or  cruel  dis- 
position, the  party  killing  would  not  be  guilty  of  the  homicide,  but,  self-de- 
fense apart,  would  be  guilty  of  some  grade  of  assault  and  battery. 

By  reference  to  the  facts,  it  will  be  found  that  there  is  a  question  laised  as 
to  whether  appellant  intended  to  kill  the  deceased,  and  it  will  also  be  found 
that  an  issue  is  presented  as  to  whether  the  means  used  were  in  their  nature 
calculated  to  produce  death.  In  this  state  of  the  case,  the  trial  judge  should 
have  submitted,  by  proper  instructions,  these  issues  to  the  jury;  and  if  the 
jury  had  failed  to  find  the  intent  to  kill,  or  that  the  means  used  were  in  their 
nature  calculated  to  produce  death,  then  a  verdict  for  some  grade  of  assault 
and  battery  may  or  should  have  been  the  result. 

We  are  by  no  means  willing  to  sustain  the  charge  on  self-defense.  It  is  neg- 
ative in  character,  when,  under  a  well-established  rule,  it  should  have  been 
affirmative.  We  cannot  add  anything  to  that  which  has  already  been  said  by 
this  court  upon  such  charges. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Stockman  v.  State. 
(Court  of  Appeals  of  Texas.    November  26, 1887.) 

1.  Witness— ExudNATioN—CBOsa-ExAMCTATioK. 

Upon  trial  for  larceny  of  sheep,  the  staters  witness  having  testified  that  he  found 
his  sheep  in  possession  of  one  D.,  and  D.  promised  to  surrender  them,  but  after- 
wards refused  to  do  so,  he  was  asked  on  cross-examination  if  D.,  at  the  Ume,  did 
not  give  as  a  reason  for  his  refusal  that  he  had  purchased  the  she^  Held,  that 
the  question  was  admissible,  both  as  a  part  of  the  conversation,  and  as  a  part  of  the 
resgesUB, 

2.  Labcent— PosssssioN  or  Stolen  Ooods— iNSTRxronoH. 

Upon  trial  for  larceny,  It  was  error  for  the  court  to  Instraot  the  jury  that "  if  a 
person  is  found  in  possession  of  property  recently  stolen,  and  if  the  cinmrnstanoes 
are  such  as  to  call  upon  him  for  an  explanation,  and  he  fails  to  give  any  explanation 
of  such  possession,  then  these  facts  would  authorize  his  con-ncUon,  If  a  presump- 
tion of  guilt  has  arisen  in  the  minds  of  the  jury.*'i 

Appeal  from  district  court,  Uvalde  county;  T.  M.  Pasghal*  Judge. 
This  conviction  was  for  the  larceny  of  sheep,  and  the  penalty  assessed  waa 
a  term  of  two  years  in  the  penitentiary. 
A.  Pollardt  for  appellant.    Asst  Atty.  QetL  Davidion,  for  the  State. 

White,  P.  J.  On  his  direct  examination,  the  state  had  proved  by  the  pros* 
ecutjng  witness,  Chetton,  that,  in  looking  for  his  lost  sheep,  he  went  to  the 
shearing  camp  of  one  Dean,  and  there  saw  Dean,  who  had  a  conversation 
with  him  about  the  sheep,  in  which  Dean  stated  that  he  had  the  sheep;  also, 
that  Dean,  at  one  of  the  conversations  had  with  him,  gave  his  consent  for 
witness  to  take  the  sheep,  and  that  siibset][uently  he  refused  to  let  him  do  so. 
On  cross-examination  by  the  defendant  the  witness  was  asked  if,  in  the  con- 

'As  to  the  weight  to  be  assigned  to  the  fact  of  the  possession  of  stolen  goods  recently 
after  the  theft,  see  State  v.  Kirkpatrick,  (Iowa,)  84  JJ.  W.  Rep.  801,  and  note.  People 
V.  Flynn.  (Cal.)  15  Pac.  Rep.  103;  Bean  v.  State,  (Tex.)  5  S.  w.  Rep.  626;  Moreno  v. 
State,  (Tex.)  post,  299. 
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yersatioii  in  which  Dean  declined  to  give  up  the  sheep,  he  (Dean)  did  not 
claim,  as  a  reason  for  his  action,  that  he  had  purchased  them.  This  question 
and  answer  thereto  were  objected  to,  and  tiie  objection  sustained,  upon  thef 
ground  that  the  evidence  sought  to  be  elicited  was  hearsay.  The  evidence 
was  admissible  upon  the  principle  that,  **  when  part  of  a  conversation  is  given 
in  evidence  by  one  party,  the  whole  on  the  same  subject  may  be  inquired  into 
by  the  other.'*  Code  Crim.  Proc.  art.  751.  Another  well-settled  rule  under 
which  the  evidence  was  also  legitimate  and  admissible  Is  that,  "  when  an  act 
is  done  to  which  it  is  necessary  or  important  to  ascribe  a  character,  motive, 
or  object,  what  was  said  by  the  actor  at  the  time,  from  which  the  character, 
motive,  or  cause  may  be  collected,  is  part  of  the  rea  gutm^ — verbal  acts, — and 
may  be  given  in  evidence,  whether  the  actor  be  or  be  not  a  party  to  the  suit. '' 
1  Qreenl.  £v.  §  108,  and  note  on  page  130 ;  Williams  v.  State,  4  Tex.  App.  &; 
Pharr  t.  State,  9  Tex.  App.  129;  Soger  v.  State,  11  Tex.  App.  110. 

In  the  sixth  paragraph  of  the  chai'ge  of  the  court,  which  is  specially  com- 
plained of,  the  jury  were  instructed  as  follows:  "If  a  person  is  found  in  pos- 
session of  property  recently  stolen,  and  if  the  drcomstances  are  such  as  call 
upon  him  for  an  explanation,  and  he  fails  to  give  any  explanation  of  such 
possession,  then  these  facta  would  authorize  his  conviction,  if  a  presumption 
of  guilt  has  arisen  in  the  minds  of  the  jury  from  such  facts."  It  is  not  for 
the  Judge  to  say  what  amount  or  degree  of  evidence  is  sufDcient  to  warrant  a 
jury  in  convicting.  To  do  so  is  to  charge  upon  the  weight  of  evidence,  and 
is  reversible  error.  Bice  v.  State,  8  Tex.  App.  451;  Lun^ford  v.  State,  9 
Tex.  App.  217;  StepTiens  v.  State,  10  Tex.  App.  120;  Stone's  Case,  22  Tex» 
App.  186,  and  2  8.  W.  Hep.  585.  In  Ayres'  Case,  21  Tex.  App.  899,  it  was 
held  that  "possession  of  recently  stolen  property,  if  such  possession  be  unex- 
plained, is  prima  facie  evidence  of  theft,  such  as  will  authorize  the  inference 
or  presumption  of  guilt;  but  such  inference  or  presumption  is  not  a  mere 
legal  one,  but  is  one  of  fact,  to  be  found  by  the  jury.  The  trial  court  should 
in  no  instance  charge  the  conclusiveness  of  such  inference  or  presumption, 
but  should  submit  them  as  facts,  to  be  found  by  the  jury;  for,  at  most,  tliey 
are  but  circumstances  from  which  guilt  is  inferred,  and  not  positive  proof 
establishing  it.'' 

For  the  errors  discussed,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


MoREKO  et  al  v.  Statb. 

{Cowrt  of  Appeals  of  Texas.    December  7, 1887.) 

1.'  loBcnrr— Po60>88io9  of  Stolen  Pbopertt. 

The  poeseMion  of  stolen  property  is  a  circumstanoe  admissible  in  evidence,  to  be> 
considered  by  the  jury  in  connection  with  other  proof  in  the  case;  and,  to  warrant 
the  inference  of  guilt,  the  possession  must  be  personal,  recent,  and  une^lained,  and 
Involve  a  distinct  assertion  of  claim  by  the  possessor. 

S.  BAXB—FAILCrBB  TO  EXPLAIIT  POSSBBSION. 

On  trial  of  P.  and  N.  for  larceay,  the  facts  proven  were  that  the  hide  of  one  of  the 
stolen  cattle  was  found  in  P. 's  house,  and  the  nide  of  another  in  a  water-hole  about  60 
yards  from  the  house ;  but  P.  was  not  called  upon  to  explain  this.  There  was  no  ev- 
idence against  N.,  except  that  he  lived  about  40  vards  from  P.'s  house.  Held,  that 
these  facta  were  not  sufficient  to  warrant  a  verdict  of  guilty.' 

Appeal  from  district  court.  La  Salle  county;  D.  P.  Majrr,  Judge. 
The  opinion  discloses  the  case.    A  term  of  five  years  in  the  penitentiary 
was  awarded  each  of  the  appellants. 
No  i^pearance  for  appellants.    Aast  Atty,  Gen,  Davidson,  for  appellee. 

HuBTf  J.    Kaicisso  Moreno  and  Pablo  Moreno,  with  Nicolas  and  Qeronimo 
Moreno,  were  jointly  indicted  for  the  theft  of  three  head  of  cattle,  the  prop- 

^See  Stockman  v.  State,  ante,  1208. 
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€rty  of  H.  C.  Yeager.  Narcisso  and  Pablo  were  convicted.  The  criminative 
facts  are  these:  The  prosecutor,  in  company  with  Capt.  McKinney,  sher- 
iff, And  posse,  went  to  the  house  of  Nicolas  Moreno.  Nicolas  is  the  father  of 
appellants.  The  accused  lived  in  three  houses,  about  40  steps  apart.  In  the 
house  of  Pablo  Moreno  a  hide  was  found,  taken  from  a  cow  the  property  of 
prosecutor.  In  a  hole  of  water,  about  60  yards  from  the  house,  another  hide 
was  found,  which  also  belonged  to  a  cow  of  the  prosecutor.  Yeager  states 
that  no  hides  were  found  in  the  house  of  Narcisso,  and  that  he  knew  of  noth- 
ing connecting  Narcisso  with  the  hides,  except  that  he  lived  on  the  ranch, 
and  is  a  brother  of  Pablo  and  a  son  of  Nicolas  Moreno.  The  witnesses  state 
that  the  parties  were  not  called  upon  to  explain  the  possession  of  the  hides. 

Condensed,  the  case  made  against  Pablo  is  that  a  hide  which  was  taken 
from  a  cow  of  the  prosecutor  is  found  in  his  house.  When  arrested,  he  was 
not  informed  of  the  cause;  his  attention  was  not  called  to  the  fact  that  the 
hide  was  found  in  his  house,  and  that  he  was  suspected  of  the  theft  of  the  an- 
imal. In  fact,  he  was  not  called  upon,  directly  or  circumstantially,  for  an 
explanation  of  the  fact  that  the  hide  from  a  stolen  animal  was  found  in  his 
house.  Here  we  have  a  case,  putting  it  most  strongly  i^ainst  the  accused, 
of  recent  possession  of  the  stolen  property,  (holding  the  fact  that  the  hide  in 
his  house  was  equivalent  to  recent  possession.)  This  being  the  case,  counsel 
for  appellant  requested  the  following  charge:  **  The  possession  of  stolen  prop- 
erty, whether  recent  or  remote,  is  a  circumstance  admissible  in  evidence,  to 
be  considered  by  the  jury  in  connection  with  other  proof  in  the  case;  but,  to 
warrant  the  inference  of  guilt  from  the  possession  alone,  the  possession  must 
foe  a  personal  one,  must  be  recent  and  unexplained,  and  must  involve  a  dis- 
tinct assertion  of  claim  by  the  possessor.  To  convict  solely  on  recent  posses- 
sion of  stolen  property,  and  to  make  it  a,  prima  facie  case,  the  property  must  be 
stolen  by  some  person,  the  possession  must  be  recent,  the  defendant  must  be 
called  upon  to  explain,  and  fail  to  explain,  or  fail  to  explain  when  the  facts 
are  such  as  to  require  an  explanation ;  the  defendant  having  had  an  opportu- 
nity to  do  so. "  We  are  of  opinion  that  the  case  demanded  the  above  charge, 
and  its  refusal  was  error.  Hobinson  v.  State,  22  Tex.  App.  690,  2  S.  W.  Rep. 
539;  Ayers  v.  State,  21  Tex.  App.  399;  Lehman  v.  State,  18  Tex.  App.  174; 
Sullivan  v.  State,  Id.  623;  York  v.  State,  17  Tex;.  App.  441;  MoNair  v.  State, 
14  Tex.  App.  83. 

Again,  suppose  the  above  charge  had  been  given,  and  the  Jury  had  con- 
victed: the  motion  for  new  trial  should  have  l^n  granted,  because  recent 
possession  alone,  without  an  opportunity  to  explain,  is  not  sufficient  to  war- 
rant the  verdict.  There  is  no  criminating  circumstance  in  this  case,  save  the 
fact  that  the  hide  was  found  in  Pablo  Moreno's  house.  As  to  Narcisso  Moreno, 
there  are  no  inculpatory  facts,  except  that  he  lived  in  a  house  about  40  steps 
from  his  father,  was  the  brother  of  the  other  defendant,  and  the  son  of  Nico- 
las Moreno. 

The  judgment  is  reversed,  because  the  court  erred  in  not  giving  the  re- 
quested charge,  and  because  the  evidence  fails  to  support  the  verdict  as  to 
both  the  defendants. 


BuBKs  o.  State. 
(Court  of  Appeals  of  Texas,    November  28, 1887.) 

FOROIBT—lKBIOTlCBKT— DbBORIFTION  GW  iKSTBtTMBNT— VjLRIANO. 

The  description  of  a  forged  check,  in  an  indictment  for  an  attempt  to  pass  the 
same,  omitted  certain  letters  appearing  on  the  face  thereof,  bat  hMng  no  connec- 
tion with  the  import  of  the  Instrument.  Held^  that  the  variancebetween  the  in- 
strument aUeged  and  that  proved  was  not  material,  and  the  check  was  properly  ad- 
mitted In  evidence. 
B^ME— Plbjl  Of  Former  CJonviction— Distikot  OFrsNgES. 

To  an  indictment  for  an  attempt  to  pass  a  forged  instrument,  defendant  pleaded 
a  former  conviction,  and  the  evidence  adduced  in  support  of  the  plea  showed  that  it 
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was  a  ooiiTicti(m  for  an  attemDt  to  pass  a  forged  instrument  upon  a  different  per- 
son, and  at  a  diiferent  time  and  place.  Held,  that  the  transactiona  were  different, 
and  oonatitated  different  offenses,  even  though  the  forged  instrmnent  attempted  to 
be  passed  was  the  same  in  both  cases.^ 

8.   BaME— Ijf8TRUCnONS--BFBCIAL  FINDINGS. 

In  an  indictment  for  attempting  to  pass  a  forged  paper,  defendant  made  a  special 

Slea  of  former  conviction.  The  issue  thus  raised  was  properly  put  before  the  jury 
1  the  instructions  of  the  court,  but  he  failed  to  instruct  them  that  they  must  make 
a  special  finding  on  that  issue,  as  provided  in  Code  Crim.  Proc.  Tex.  art.  713,  relat- 
ing to  the  plea  of  former  conviction,  and  no  sucli  finding  was  made.  Held,  that  the 
failure  to  say  in  the  verdict  whether  the  matters  alleged  in  the  plea  of  former  con- 
viction were  true  or  untrue  was  reversible  error,  even  though  the  evidence  showed 
that  the  conviction  was  not  for  the  same  offense. 

4.  &AMB— EviDSNOs— Statbmbnts  Madb  bbfokb  Abbbst. 

In  a  trial  for  an  attempt  to  pass  a  forged  Instrument,  the  statements  made  volun- 
tarily by  the  defendant  to  a  witness  before  his  arrest  were  offered  in  evidence. 
Held,  that  the  evidence  was  properly  admitted. 

5.  Same— £viDENCB  to  Show  Intent. 

In  a  trial  for  on  attempt  to  pass  a  forged  instrument,  evidence  showing  that  the 
defendant  had  been  known  by  another  name  in  another  oounty  was  adimssible  as 
tending  to  show  his  intent  with  respect  to  the  forged  instrument. 
(V.  Same— Evidence  of  Other  Attexftb. 

In  a  trial  for  attempting  to  pass  a  forged  instrument,  the  prosecution  showed  that 
the  defendant  had  attempted  on  the  same  day^but  at  a  different  time  and  place,  t# 
pass  the  said  instrument  to  another  person.  Held,  that  such  evidence  was  admis^ 
sible  to  show  defendant's  fraudulent  intent,  but  the  failure  of  the  court  to  restrict 
the  evidence  to  the  purpose  for  which  it  was  admitted,  by  an  instruction  to  the  jury, 
was  reversible  error. 
7.  Same— Instructions— CoNSTBUCTiOK  of  Instrument. 

In  a  trial  for  an  attempt  to  nass  a  forged  instrument,  It  was  proper  for  the  court 
to  construe  the  alleged  forgea  instrument,  and  to  instruct  the  jury  that  the  said  in- 
strument, had  it  been  genuine,  would  have  created  a  pecuniary  obligation. 

Appeal  from  district  court,  Taylor  county;  T.  H.  Conner,  Judge. 

Indictment  against  John  Burks  for  attempting  to  pass  a  forged  Instrument 
upon  one  M.  A.  Hart,  knowing  the  same  to  be  forged.  The  instrument  reads 
as  follows: 

"No.  5.  Baixingbr,  Tax.,  July  15,  1887. 

**  First  National  Bank  of  BcUlinger:    Pay  to  John  Burks  or  bearer  the 
sum  of  forty-three  (43)  dollars. 
"» 1143.00.  D.E.Sims.'' 

The  defendant  was  convicted,  and  sentenced  to  three  years'  imprisonment. 
Defendant  appealed. 

AmL  Atty.  Gen.  Davidson^  tor  the  State.    No  appearance  for  defendant. 

WiLLSON,  J.  1.  Defendant's  speciiil  plea  of  former  conviction  is  in  due 
form,  and  upon  its  face  presents  a  valid  bar  to  the  prosecution  in  this  case. 
The  trial  judge  properly,  and  under  appropriate  histructions,- submitted  the 
issue  raised  by  said  plea,  and  the  evidence  adduced  in  support  thereof,  to  the 
Jury,  except  that  the  jury  were  not  instructed,  as  they  should  have  been,  that 
they  must  say  in  their  verdict  that  the  matters  alleged  in  said  plea  were  true 
or  untrue.  Code  Crim.  Proc.  art.  712.  It  has  been  repeatedly  held  that  when 
a  special  plea  is  submitted  to  the  jury,  the  verdict  must  expressly  determine 
whether  the  plea  is  true  or  untrue,  and  that  an  omission  to  so  find  is  error, 
for  which  the  conviction  must  be  set  aside.  Smith  v.  State^  18  Tex.  App. 
329,  and  cases  dted.  It  may  be  contended,  however,  that  such  omission  is 
harmless,  and  not  reversible,  error,  when  the  evidence  shows  that  the  con- 
viction pleaded  was  not  for  the  same  offense,  but  for  an  entirely  different  of- 

^The  sufBciencrjr  of  the  plea  of  former  jeopardy  depends,  not  upon  whether  the  de- 
fendant has  already  been  tried  for  the  same  act,  but  upon  wnether  ne  has  been  tried  for 
the  same  oflense.  State  v.  Stewart,  (Or.)  4  Pac.  Rep.  128.  The  failure  of  the  state  to 
convict  of  the  higher  crime  does  not  preclude  conviction  of  a  lesser  crime,  even  though 
arising  from  the  same  state  of  facts.  Hilanda  v.  Com.,  (Pa.)  6  Atl.  Rep.  267.  See  note 
toId.m 
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fense  than  the  one  for  which  the  defendant  was  on  trial.  Were  it  not  for  the 
mandatory  terms  of  the  statute,  requiring  the  jury  directly  and  expressly  to 
state  in  their  verdict  their  finding  upon  the  plea,  we  would  be  inclined  to  so 
hold;  but  we  think  it  best  to  adhere  to  the  plain  words  of  the  statute,  and  the 
decisions  heretofore  made  construing  it.  In  view  of  another  trial  in  the  case, 
we  will  say  that  in  our  opinion  the  special  plea  of  former  conviction  was  not 
sustained  by  the  evidence.  Said  former  conviction  was  for  attempting  to 
pass  a  forged  instrument  In  writing  to  a  different  person  than  the  person 
named  in  this  indictment,  and,  as  the  evidence  proves,  at  a  different  time  and 
place.  The  transactions  were  apparent,  and  constituted  different  offenses, 
although  the  forged  instrument  attempted  to  be  passed  was  the  same.  The 
two  attempts  are  as  distinct  and  separate  as  would  be  two  assaults  committed 
upon  different  persons,  at  different  times  and  places,  but  with  the  same 
weapon. 

2.  Upon  the  trial,  the  state  proved,  not  only  the  attempt  to  pass  the  forged 
instrument  to  the  party  alleged  in  the  indictment,  but  also  that  the  defend- 
ant attempted  to  pass  said  instrument  on  the  same  day,  but  at  a  different  time 
and  place,  to  another  person.  This -evidence  was  admissible  to  prove  the  de- 
fendant's fraudulent  intent  with  respect  to  the  attempt  for  which  he  was  on 
trial;  but  the  court,  in  its  charge  to  the  jury,  failed  to  restrict  said  evidence 
to  the  purpose  for  which  it  was  admitted,  by  proper  instructions  to  the  jury, 
which  omission  is  reversible  error,  although  not  excepted  to.  Washington's 
Case,  23  Tex.  App.  336,  3  S.  W.  Hep.  228;  Maines'  Case,  23  Tex.  App.  568, 
5  S.  W.  Eep.  123:  Davidson's  Case,  22  Tex.  App.  373,  3  S.  W.  Rep.  662;  Taff- 
lor's  Case,  22  Tex.  App.  630,  3  S.  W.  Bep.  753. 

3.  It  was  hot  only  proper,  but  it  was  the  duty,  of  the  court,  to  construe  the 
written  instrument  alleged  to  be  forged,  and  to  instruct  the  jury  as  to  its  le- 
gal effect  had  it  been  genuine.  It  was  not  error  for  the  court  to  instruct  the 
jury  that  the  alleged  forged  instrument  involved  in  this  case  would,  if  it  bad 
been  genuine,  have  created  a  pecuniary  obligation. 

4.  It  was  not  error  to  overrule  defendant's  objection  to  the  admission  in  ev- 
idence of  the  alleged  forged  instrument.  There  was  no  material  variance  be- 
tween the  instrument  alleged  and  that  offered  and  admitted  in  evidence. 
The  letter  *'s**  before  the  figures  "$43,"  as  it  appears  in  the  instrument  set 
forth  in  the  indictment,  does  not  appear  to  be  a  part  of  said  instrument,  or 
to  import  anything.  It  certainly  does  not  in  any  way  affect  the  character  of 
the  instrument,  and  constitutes  no  part  of  its  description. 

5.  It  was  not  error  to  admit  in  evidence  the  statements  made  by  defendant 
to  the  witness  Robert  Burch,  as  the  evidence  satisfactorily  shows  that,  at  the 
time  the  declarations  were  made,  the  defendant  was  not  under  arrest  or  in 
custody,  but  was  a  free  man,  and  made  said  statements  voluntarily.  Nor 
was  it  error  to  permit  the  state  to  prove  that  the  defendant  was  known  in  an- 
other county  by  a  different  name  than  the  one  he  assumed  in  the  county  of 
the  prosecution.  This  testimony  was  admissible  for  the  purpose  of  identify- 
ing him,  and  as  a  circumstance  tending  to  prove  his  intent  with  respect  to 
the  alleged  forged  instrument. 

It  is  not  necessary  that  we  should  determine  the  question  presented  with 
regard  to  the  formation  of  the  jury  which  tried  this  case,  as  that  question  will 
not  arise  on  another  trial.  Because  of  the  errors  we  have  mentioned,  the 
judgment  is  reversed,  and  the  cause  is  remanded. 
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BuBES  V.  State. 
(C&wrt  of  Appeals  of  Texas.    November  28, 1887.) 

FOBGSRT— EtiDBNCS  OT  OtHBR  ATTBlffPTS  TO  PaAS  FoBOBD  INSTBUMBNTS. 

Upon  the  trlAl  of  an  indictment  for  an  attempt  to  pass  a  forged  instrument,  evi- 
dence showing  that  the  defendant  had,  at  a  difCerent  time  and  place  on  the  same  day, 
attempted  to  pass  the  instrument  to  another  person  than  the  one  named  in  the  in- 
dictment, was  admissible  to  show  the  froadulent  intent;  but  it  was  the  duty  of  the 
court,  in  his  instructions  to  the  jury,  to  restrict  the  evidence  to  the  purpose  for 
which  it  was  introduced;  following  Burks  v.  Stcnte,  ante,  800. 

Appeal  from  district  court,  Taylor  county;  T.  H.  Gomneb,  Judge. 
Indictment  for  an  attempt  to  pass  a  forged  instrument,  being  the  same  in- 
yolved  in  the  case  of  Burks  v.  State,  ante,  300. 
Asst,  Atty,  Gen,  Davidson,  for  the  State.    No  appearance  for  tlie  defendant. 

WiLLSON,  J.  Upon  the  trial  of  this  case,  the  state  found  that  the  defend- 
ant attempted  to  pass  the  alleged  forged  instrument  to^nother  pai-ty  than  the 
one  named  in  the  indictment,  and  at  another  time  and  place.  While  this  tes- 
timony was  competent  as  tending  to  show  the  intent  of  the  defendant  in  at- 
tempting to  pass  said  instrument  to  the  party  named  in  the  indictment,  it 
was  nevertheless  extraneous,  and  the  court  should  have  explained  to  the  jury, 
in  its  charge,  the  purpose  for  which  it  was  admitted,  and  directed  that  it  could 
be  considered  by  them  for  no  other  purpose,  and  that  they  could  not  convict 
the  defendant  for  any  other  attempt  to  pass  said  instrument.  Burks  v.  State, 
ante^  300,  and  authorities  cited. 

Other  questions  presented  in  this  record  have  been  decided  in  the  preced- 
ing cause,  (No.  2,715,)  between  the  same  parties,  just  decided. 

Because  the  court  omitted  to  instruct  the  jury  with  respect  to  the  testimony 
as  to  extraneous  acts  of  the  defendant,  the  judgment  is  reversed,  and  the 
cause  remanded. 


Milton  v.  State. 
{Cofwrt  of  Appeals  of  Texas.    November  12, 1887.) 

BUBOI<ABT— BbEAEING  AND  ENTERINO  IN  THB  NlQHT-TiMB— ACTUAL  FORCS. 

Under  Pen.  Ckxle  Tex.  art.  704,  which  provides  that,  to  constitute  a  nocturnal  burg- 
lary) the  house  miist  have  been  entered  by  force,  threats,  or  fraud,  the  defendant 
is  not  guilty  when  it  is  shown  by  the  evidence  that  the  house  was  open,  and  that 
the  defendant  walked  through  the  open  door,  without  any  f oigoe  whatever  being 
uBed  against  the  building,  or  occupants  therein.^ 

Appeal  from  district  court,  Navarro  county;  Sah  B.  Frost,  Judge. 

This  conviction  was  for  the  burglary  of  the  house  of  Johnson  Mclntyre, 
with  intent  to  rape  Allie  J.  Mclntyre,  etc.,  and  the  penalty  assessed  by  the 
verdict  was  a  term  of  five  years  in  the  penitentiary.  In  4  S.  W.  Hep.  574, 
will  be  found  the  case  of  Milton  v.  State,  on  conviction  for  an  assault  with 
intent  to  rape;  and  also  ante  39,  will  be  found  the  case  of  Milton  v.  State, 
on  conviction  for  an  attempt  to  rape.  The  transactions  in  those  cases  and 
in  this  case  are  the  same,  and  the  convictions  in  each  case  are  based  on  the 
same  identical  testimony. 

1  There  Ib  no  breaking,  sufacient  to  sustain  an  indictment  for  burglary,  where  one  en- 
ters through  an  open  door  or  other  aperture.  Neiderluck  v.  State,  (Tox. )  8  S.  W.  Rep. 
578.  The  lifting  of  the  latch  of  a  closed  door,  and  pushing  it  open,  will  constitute  an 
actual  breaking.  State  v.  Oroning,  (Kan.)  5  Pac.  Kep.  440.  A  domestic  servant  who 
conspires  with  others,  not  servante,  to  let  Uiem  into  his  master^s  house,  may  be  guilty 
of  burglary,  notwithstanding  the  breaking  is  not  actual,  and  such  as,  if  committed  by 
the  servant  alone,  would  not  be  burglarious.  Neiderluck  v.  State,  supra.  To  obtain 
admission  to  a  dwelling-house  at  night,  with  the  intent  to  commit  a  felony,  by  means 
of  artifice  or  fraud,  or  upon  a  pretense  of  business  or  social  intercourse,  Is  a  construct- 
ive breaking,  and  will  sustidn  an  indictment  charging  a  burglary  by  breaking  and  en- 
tering.   Nichols  V.  State,  (Wia.)  82  N.  W.  Hep.  54d. 
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Read^  Qreer<&  Greer,  for  appellant  Asst.  Atty,  Gen.  Davidson,  for  the  State. 

White,  P.  J.  It  was  charged  by  indictment  in  this  case  that  defendant; 
'*did  by  force,  in  the  night-time,  break  and  enter  a  house  then  and  there  owned 
and  occupied  by  Johnson  Mclntyre,  without  the  consent  of  the  said  Mclntyre, 
and  with  the  intent  then  and  there,  by  force,  to  have  carnal  knowledge  of 
one  Allie  J.  Mclntyre,  then  and  there  being  in  said  house,  without  her  con- 
sent, "  etc.  This  is  a  companion  case  to  the  one  just  affirmed  against  the  same 
party  for  an  attempt  to  commit  rape  in  the  same  transaction. 

To  constitute  a  nocturnal  burglary,  under  our  statute,  the  house  must  have 
been  entered  by  force,  threats,  or  fraud.  Fen.  Code,  art.  704.  As  made  by 
the  evidence  in  this  case,  there  is  not  a  tittle  of  testimony  which,  it  is  claimed  » 
in  any  manner  sustains  the  allegations  of  threats  and  fraud  as  tlie  means  used 
.^n  accomplishing  the  entry.  &  sustained  at  all,  the  conviction  rests  solely 
upon  the  allegation  of  an  entry  by  "force."  It  is  shown  by  the  evidence  that 
the  house  was  open.—not  a  door  or  window  closed, — and  that  defendant,  in 
his  stocking  feet,  entered  through  the  open  door,  without  the  consent  of  any 
one,  and  without  any  force  whatever  being  used  against  the  building,  or  any 
occupant  therein,  to  effect  the  entry.  As  to  the  character  of  entry,  the  case 
is  identical  in  its  allegation  and  proofs  with  that  of  Hamilton  v.  State,  11 
Tex.  App.  116,  in  which  it  was  held  that  such  evidence  did  not  sustain  an 
allegation  of  entry  by  "force,"  under  our  statutes  concerning  burglary;  and 
that  case  was  reaffirmed  in  Ross  v.  State,  16  Tex.  App.  554.  In  Allen  v. 
State,  18  Tex.  App.  120,  it  was  held  that,  to  warrant  a  conviction,  the  evi- 
dence must  prove,  beyond  a  reasonable  doubt,  the  entry  as  alleged.  In  Carres 
Case,  19  Tex.  App.  659,  it  is  said:  "We  conclude,  if  at  night,  force  of  any 
character,  whether  applied  to  the  building,  or  not,  if  resorted  to  in  order  to 
effect  an  entry,  comes  within  the  term  <  force,*  as  used  in  article  704  of  the 
Penal  Code." 

The  general  charge  of  the  court  did  not  submit  to  the  Jury  the  law  appli- 
cable to  the  facts  as  to  the  entry  as  proved.  A  requested  instruction  upon 
that  phase  of  the  evidence  was  refused,  and  exceptions  reserved  to  the  charge 
as  given  for  insufficiency  in  that  regard,  and  also  for  refusal  of  the  special  in- 
struction. We  are  of  opinion  that  both  exceptions  are  well  taken.  The  re- 
fused instruction  was,  in  substance,  that  the  charge  in  the  indictment  being 
"bj  force  in  the  night-time,"  the  entry  must  be  proved  as  alleged,  beyond  a 
reasonable  doubt.  No  other  entry  can  sustain  a  conviction  in  the  case. 
"Force"  and  ''break,"  as  used  in  the  indictment,  mean  violence  used  by  de- 
fendant to  obtain  entrance  into  the  house,  and  any  violence  is  sufficient  If 
the  language  in  which  this  instruction  was  couched  was,  in  the  opinion  of  the 
court,  calculated  to  mislead  the  jury,  he  should  have  changed  it  so  as  to  avoid 
that  effect.  At  all  events,  the  instruction  was  sufficient  to  call  attention  to 
a  materia]  and  essentially  important  omission  in  the  given  charge,  and  the 
same  should  have  been  supplied. 

We  are  of  opinion  that  the  evidence  as  to  the  entry  is  not  sufficient  to  sus- 
tain the  charge  nor  conviction  for  burglary;  and  this  seems  to  be  the  opinion 
of  our  assistant  attorney  general,  as  ingenuously  expressed  in  his  brief.  The 
judfi:ment  is  reversed,  and  the  cause  remanded. 
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Baylor  Go.  v.  Cbaio. 
{Supreme  Court  of  Texas.    December  18, 1887.) 
ABSiommrr  job  Bnmvrr  of  Cbsditobs—Partnxbship— Nominal  PABTirait— Failuss 
TO  Jom  IN  Dnnd. 
A  person  wbo  holds  out  and  recognizes  another  as  a  copartner  in  the  linn  busi- 

'        ' '         -      feed  of  assignment  of  the 

>f  all  cred- 

ivoidasto 

the  flrm^s'ore&tors. 

Appeal  from  district  court,  Clay  county;  R.  M.  Stine,  Judge. 
RoberUon  A  Coke,  for  appellant.    Barrett  dk  Stine,  for  appellee. 

Gaikes*  J.  J.  N.  Israel  having  been  engaged  in  a  banking  business  at  the 
town  of  Henrietta,  in  Clay  county,  under  the  name  of  C.  W.  Israel  &  Co. »  on 
the  twenty-fourth  day  of  November,  1885,  made  a  deed  of  assignment.  C. 
W.  Israel  was  his  son,  and  was  employed  before  the  failure  In  and  about  the 
bank;  his  name  appearing  on  the  signs  and  the  letter-heads  of  the  concern  as 
a  partner  in  the  business  with  his  father.  He  was  also  generally  understood 
to  be  a  member  of  the  ostensible  firm.  Before  the  assignment,  the  county 
Judge  of  Baylor  county,  the  appellant  here,  acting  for  the  county,  deposited 
in  the  bank  a  large  sum  of  money  belonging  to  appellant;  being  informed* 
and  believing  at  the  time,  that  C.  W.  Israel  was  a  partner  in  the  business  of 
the  bank.  One  Dawson  was  made  assignee  in  the  deed,  but,  having  failed 
to  qualify,  appellee  was  appointed  In  his  stead  by  the  county  Judge  of  Clay 
county.  After  this  appointment,  appellant  brought  suit  in  the  district  court 
of  the  last-named  county  against  J.  N.  Israel  and  C.  W.  Israel,  as  partners 
composing  the  firm  of  C.  W.  Israel  &  Co.,  and  at  the  same  time  caused  a  writ 
of  garnishment  to  issue  against  appellee.  Appellee  answered,  setting  up  the 
deed  of  assignment,  but  admitting  that  he  had  received  the  sum  of  about  •22.. 
000  of  the  proceeds  of  the  assigned  estate,  which  he  claimed  was  not  subject 
to  the  writ.  The  answer  was  contested  on  the  ground  that,  as  to  appellant* 
J.  N.  Israel  and  C.  W.  Israel  were  partners  in  the  business  of  C.  W.  Israel  & 
Co.,  and  that  therefore,  as  to  It,  the  assignment  was  void.  In  its  original 
suit,  Baylor  county  recovered  a  Judgment  for  912,850  against  J.  N.  £rael 
and  the  firm  of  C.  W.  Israel  &  Co.,  but  not  against  C.  W.  Israel  individually, 
not  having  obtained  service  upon  him  on  account  of  his  absence  from  the 
state.  Subsequently  the  issue  presented  by  the  contest  of  the  answer  of  the 
garnishee  came  on  for  trial  before  the  court  without  a  jury,  and  resulted  in 
the  court's  holding  the  assignment  valid,  and  in  a  judgment  discharging  the 
respondent,  with  his  costs.  From  that  judgment  this  appeal  ia  taken.  Tiiere 
was  no  conflict  in  the  evidence,  and  the  court  found  the  facts  substantially  as 
they  are  hereinbefore  stated.  There  was  a  special  finding  that  C.  W,  Israel 
was  held  out  as  a  partner,  but  that  he  had  no  actual  interest  in  the  business 
of  the  pretended  firm.  The  court  also  found  that  the  garnishee  liad  in  lua 
hands  assets  of  the  estate  of  the  value  of  about  $35,000. 

Appellant  now  complains  that  the  court  erred  in  holding  the  assignment 
valid,  and  seeks  to  establish  its  invalidity  upon  two  grounds;  but,  in  the  view 
we  take  of  the  case.  It  is  only  necessary  to  consider  one  of  these.  It  is  in- 
sisted, under  the  second  assignment  of  error,  that  J.  N.  Israel  having  held 
out  C.  W.  Israel  as  a  partner  in  the  business  of  C.  W.  Israel  &  Co.,  is  estopped 
to  deny  that  such  relation  existed  as  to  all  creditors  who  contracted  with  the 
ostensible  partnership  under  that  belief;  that,  as  to  such  creditors,  the  es« 
toppel  makes  C.  W.  Israel  a  partner  to  all  intents  and  purposes;  and  that  the 
latter  not  having  joined  in  the  deed  of  assignment,  and  releases  iDeing  required 
of  all  creditors  accepting  under  it,  it  is  therefore  void  as  to  them.  In  Donoho 
V.  Fish,  58  Tex.  167,  this  court  held  that  an  assignment  requiring  releases 
made  by  a  member  of  the  firm  in  the  firm  name,  and  by  himself  individually, 
v.63.w.no.5 — 20 
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but  not  joined  in  bj  his  copartner,  is  invalid  as  to  creditors.  The  same  doc- 
trine is  applied  in  Still  v.  Focke,  66  Tex.  715,  2  S.  W.  Hep.  59,  to  the  case  of 
an  assigpment  by  a  merchant  who  was  doing  business  in  his  own  name,  but 
had  a  secret  partner;  and  the  court  in  effect  there  say  that  even  conceding 
that  the  deed  passed  the  partnership  property,  and  that  the  silent  partner  had 
no  effects,  still  the  assignment  could  not  stand.  Such  is  the  settled  law  in 
til  is  court;  and  if  it  be  as  appellant  contends,  that  the  effect  of  C.  W.  Israers 
having  been  held  out  as  a  partner  is  to  place  boih  him  and  J.  K.  Israel  in  the 
precise  positions,  as  to  the  parties  misled  by  their  conduct,  as  if  a  partnership 
actually  existed,  then  the  assignment  in  this  case  comes  strictly  under  the  rule 
of  the  cases  just  cited,  and  must  be  held  void  as  to  the  appellant  in  this  appeal. 
We  have  no  doubt  the  proposition  contended  for  is  sound.  The  law  is  thus 
stated  by  the  court  of  appeals  of  New  York :  "As  a  general  rule  the  estoppel 
created  by  a  false  representation  acted  upon,  is  commensurate  with  the  thing 
represented,  and  operates  to  put  the  party  entitled  to  the  benefit  of  the  estop- 
pel in  the  same  position  as  if  the  thing  represented  were  true."  Qrissler  v. 
Powers,  81  N.  Y.  57.  In  Sehwarz  v.  Bank,  67  Tex.  217,  2  S.  W.  Rep.  865. 
this  court  applied  the  rule  to  its  fullest  extent,  and  held  that  Schwartz,  having 
stopped  himself  to  deny  that  he  was  a  single  man,  was  to  be  treated  in  the 
discussion  in  all  respects  as-  if  he  were  unmarried,  though  the  proof  showed 
that  In  fact  he  Iiad  a  living  wife.  It  follows  that  the  case  before  us  is  not 
distinguished  from  Donoho  v.  Fish  and  BtUl  v.  Focke,  mipra,  and  the  as- 
signment in  controversy  is  therefore  invalid,  and  the  judgment  must  be  re- 
versed. 

Appellee  prays  in  his  brief  that,  in  event  the  judgment  be  reversed,  he  be 
allowed  the  sum  of  $14,500  for  his  services,  and  for  expenses,  including  at- 
torney's fees,  incurred  by  him  in  the  management  of  the  estate,  or  that,  if 
this  cannot  be  done,  the  cause  be  remanded.  But  he  admits  in  his  answer 
that  he  has  received,  as  proceeds  of  his  trust,  the  sum  of  about  $22,000;  and 
the  court  finds  that  he  still  has  in  his  hands  assets  of  the  assigned  est^ite,  (in- 
cluding, doubtless,  the  money  so  received,)  of  the  value  of  about  $35,000. 
The  debt  here  sued  for  is  $12,850,  excluding  interest  and  costs.  It  there- 
fore appears  that,  after  the  payment  of  this  debt,  he  will  still  hold  in  his  hands 
assets  of  the  value  of  about  $20,000, — a  sum  amply  sufficient,  as  must  be  pre- 
sumed, to  meet  any  lawful  demands  he  may  have  against  the  assigned  estate. 
An  agreement  on  file  shows  that  all  prior  garnishments  have  been  dismissed, 
so  that  appellant  has  the  first  claim  upon  the  fund.  Therefore  the  question 
of  the  justness  of  the  allowance  claimed  by  the  assignee  does  not  arise  be- 
tween the  parties  to  this  suit.  Should  other  garnishments  be  served,  and 
should  the  assets  be  not  sufficient  to  pay  them  after  deducting  the  assignee's 
claim,  tlie  question  will  doubtless  come  up.  The  parties  really  interested  in 
the  issue  then  being  before  the  court,  and  having  the  opportunity  to  be  heard, 
it  will  be  proper  to  determine  it.  We  are  of  opinion  that  the  judgment 
should  be  reversed,  and  rendered  for  the  appellant;  and  it  is  so  ordered. 


Hervet  et  al.  o.  Edens. 
(Sv/preme  Court  of  Texas.    December  IS,  1887.) 

Trespass  to  Try  Title— Evidence— Commissionkb's  Deed— Pboduction  of  Judg- 
ment— Notice. 

On  the  trial  of  an  acUon  of  trespass  to  try  title  to  land,  plaintiff,  to  show  title,  put 
in  evidence  a  deed  which  described  one  tract  of  land  conveyed  thereby  as  "  also  960 
acres  of  land  *  *  *  set  apart  to  B.  \>y  commissioners  appointed  by  the  district 
court  of  Navarro  county,''  and  then  put  in  evidence  the  judgment  of  the  court  re- 
ferred to  in  the  deed.  HeldL,  that  its  introduction  to  identify  tiie  land  was  proper, 
and  no  notice  of  the  intention  to  introduce  it  was  required. 

Sams — ^Assignment  for  Benefit  of  Creditors  Exeoutbd  in  Another  8ta.tb. 
An  assignment  for  benefit  of  creditors,  made  in  another  state,  conveying  lands  in 
the  state  of  Texas,  executed  with  words  sufQcient  to  convey,  and  the  soleimiities  re- 
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Suired  by  the  laws  of  this  state,  passes  title,  as  between  the  parties  thereto,  and 
bose  clalxning  under  them,  and  is  admissible  in  evidence  in  an  action  of  trespass  to 
try  title.* 

8.  Same— Deed— Sboondart  Proof  op  Contbttts. 

Where  it  is  necessary  to  prove  title  by  deed,  and  it  is  in  the  possession  of  a  third 
person  oataide  the  jurlsdlcuon  of  the  courL  and  he  refuses  to  part  with  it,  seoondary 
evidence  of  its  contents  is  admissible,  wnere  the  execution  of  the  deed  is  duly 
proven. 

4.  Same— Description— Evidence. 

Where  a  deed  is  introduced  to  prove  title,  and  it  conveys,  in  general  terms,  all  the 
lands  of  the  grantors,  and  each  of  them,  tnis  can  be  made  certain  as  to  the  lands 
conveyed  by  proof  of  what  lands  the  grantors,  and  each  of  them,  owned,  and  con- 
stitutes a  good  description.  <« 

6.  Same— Construction— Provincb  of  Jury. 

Where  a  deed  is  introduced  to  show  chain  of  title  in  fee,  and  there  is  cause  for 
doubt  whether  it  was  intended  to  operate  as  a  conditional  sale  or  a  mortgage,  it  is 
proper  to  admit  it  in  evidence,  and  leave  it  to  the  Jury,  under  all  the  circumstances, 
to  say  whether  it  was  intended  to  be  a  conditional  sale  or  a  mortgage. 

6.  Same— Judgment— Failurb  to  Issue  Execution. 

In  an  acUon  of  trespass  to  try  title  to  land,  plain  tig  claimed  title  under  B.  De- 
fendants, to  show  an  outstanding  title,  ofCered  in  evidence  a  judgment  against  B. 
before  he  conveyed,  and  an  execution  and  sheriiTs  sale  of  the  land  uter  he  conveyed. 
Executions  had  not  issued  each  year.  Held,  under  the  act  of  November  9, 1866.  re- 
lating to  judgment  liens,  the  lien  of  the  judgment  was  lost,  and  the  sale  by  the  sner- 
iff  did  not  affect  the  title.  Barron  v.  Thompson^  64  Tex.  285;  Ba^aettY.  Proetaelt 
53  Tex.  569;  Dev^tsch  v.  Allen,  57  Tex.  89. 

7.  Same— Limitation  of  Action— Occupation— Payment  of  Taxes. 

In  an  action  to  try  title  to  land,  to  establish  a  plea  of  the  statute  of  limitations', 
defendants  offered  proof  tending  to  show  the  occupancy  of  the  land  by  a  tenant. 
Certain  parts  of  this  evidence  were  excluded,  but  defendants  did  not  prove,  or  offer 
to  prove,  payment  of  taxes.  Held  that,  as  the  relevancy  of  the  evidence  depended 
on  other  proof  not  offered,  there  was  no  error  in  excluding  it. 

Appeal  from  district  court,  Navarro  county;  Samuel  R.Probt,  Judge. 
A  statement  of  the  case  fully  appears  in  the  opinion  of  the  court. 
W.  J.  McKie,  for  appellants.    Simpkina  c§  Neblett,  for  appellee. 

Qaxnes,  J.  This  was  an  action  of  trespass  to  try  title,  brought  in  the  court 
below  by  appellee  for  the  recovery  of  a  tract  of  land,  consisting  of  480  acres, 
and  being  the  K.  i  of  the  James  Wishart  survey.  The  defendant  Hervey  was 
merely  the  tenant  of  bis  co-defendant,  and  pleaded  not  guilty.  Defendant 
Walker  pleaded  not  guilty,  the  statute  of  limitations,  and  improvements  in 
good  faith.  Both  parties  claimed  title  under  George  Butler  as  the  common 
source.  Plaintiff  introduced  in  evidence  the  following  conveyances:  (1)  A 
deed  of  trust  from  Qeorge  Butler  to  W.  N.  Stowe  as  trustee  to  secure  a  note 
for  $4,000,  payable  to  Duncan,  Sherman  &  Co.,  due  January  11, 1876;  (2)  a 
conveyance  of  the  legal  title  from  Butler  and  wife  to  H.  C.  Emmett,  dated  July 
19, 1875;  (3)  deed  of  assignment  from  Duncan,  Sherman  &  Co.  to  W.  D.  Ship- 
man,  dated  July  27,  1875;  (4)  deed  from  Emmett  to  Shipman,  dated  July  26, 
1886;  (5)  deed  from  Shipman,  assignee,  to  plaintiff,  dated  July  1, 1884.  The 
defendants'  chain  of  title  as  introduced  upon  the  trial  was  as  follows:  (1)  A 
deed  from  Emiline  Butler  as  sole  heir  of  George  Butler,  of  the  date  of  Feb- 
ruary 6, 1882,  to  J.  C.  Roberts ;  (2)  deed  from  J.  C.  Roberts  to  defendant  James 
0.  Walker,  dated  March  14,  1882.  The  cause  was  submitted  to  a  jury,  and 
'  the  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  against  botli  de- 
fendants. The  vital  question  in  the  case  is  whether  the  conveyance  from 
Butler  and  wife  to  Emmett  was  a  conditional  sale  or  a  mortgage.  If  a  mort- 
gage, never  haying  been  in  any  manner  foreclosed,  and  the  notes  secured  by 
it  having  been  barred  at  the  date  of  the  trial,  the  title  to  the  land  remained  in 

1  Concerning  the  validity  of  a  foreign  assignment  for  the  benefit  of  creditors,  where 
real  estate  is  attempted  to  be  conveyed,  see  Moore  v.  Church,  (Iowa,)  80  N.  W.  Rep.  855; 
King  V.  Glass,  (Iowa,)  M  K  W.  Bep.  im. 


Digitized  by 


Google 


308  SOUTHWESTERN  REPORTER.  [TeX. 

Butler,  and,  his  wife  having  been  shown  to  be  his  sole  heir,  passed  to  her,  and 
by  her  conveyance  to  Koberts,  and  Roberts*  deed  to  defendant  Walker  was 
vested  in  that  defendant;  but,  if  it  was  a  conditional  sale,  then,  there  being 
no  evidence  that  the  condition  was  ever  performed  within  the  time  stipulated, 
the  title  became  absolute,  and  became  vested  in  plaintiff,  provided  it  passed 
from  Duncan,  Sherman  &  Co.,  for  whose  benefit  the  deed  to  Emmett  was 
made,  by  their  assignment  to  Shipman.  There  were  other  questions,  however, 
raised  upon  the  trial,  and  properly  brought  up  by  review  to  this  court,  and  they 
will  be  disposed  of,  as  far  as  may  be,  in  the  order  in  which  they  are  presented. 

The  deed  of  trust  from  Butler  and  wife  to  Stowe,  trustee,  and  also  the  con- 
veyance from  the  same  parties  to  Emmett,  described  a  part  of  the  lands  con- 
veyed as  "also  960  acres  of  land,  being  the  divided  one-half  of  two  tracts  of 
land  of  960  aci*es,  out  of  patents  278,  279,  granted  by  the  state  of  Texas  to  A. 
B«  Watrous,  assignee  of  A.  McDonald  and  J.  Wishart,  situate  in  Navarro 
county,  Texas,  on  Bicliland  creek,  and  set  apart  to  Greorge  Butler  by  commis- 
sioners appointed  by  the  district  court  of  Navarro  county,  March  19, 1869,  re- 
corded in  county  records.  Book  D,  p.  352,  together,"  etc.  After  introducing 
the  deed  of  trust,  plaintiff  offered  the  record  of  the  judgment  there  referred  to, 
for  the  purpose  of  identifying  the  land  so  described  as  the  same  land  sued  for 
in  his  action.  This  was  objected  to,  on  the  grounds  that  the  defendants  had 
not  been  served  with  notice  that  the  judgment  would  be  offered  in  evidence 
as  a  muniment  of  title,  and  because  it  was  immaterial.  The  evidence  was  ad- 
mitted, and  the  defendants  excepted,  and  now  assign  its  admission  as  error. 
But  in  this  there  was  no  error.  It  was  incumbent  upon  plaintiff  to  show 
which  half  of  the  Wishart  survey  had  been  "set  apart  to  GeorgeButler  by  com- 
missioners appointed  by  the  district  court  of  Navarro  county, "  so  as  to  aid  the 
description  in  his  deed.  The  judgment  itself  was  the  best  evidence  of  its  con- 
tents, so  that  it  was  clearly  pertinent.  The  statute  does  not  require  notice  to 
be  given  of  the  intention  to  introduce  in  evidence  a  written  instrument.  It 
merely  provides  that  deeds  which  have  been  properly  recorded  may  be  ad- 
mitted in  evidence  without  proof  by  filing  them  three  days  before  the  trial, 
and  giving  notice  thereof. 

The  plaintiff  also  offered  in  evidence  a  copy  of  a  deed  of  assignment  made 
by  Duncan,  Sherman  &  Co.  to  W.  D.  Shipman,  and  many  objections  were  in- 
terposed by  defendants  both  to  the  mode  of  proof,  and  to  the  sufficiency  of  the 
deed  itself  to  convey  the  title  of  the  assignors.  The  deed  was,  however,  ad- 
mitted, and  exceptions  properly  reserved.  One  ground  of  objection  was  that 
a  proper  predicate  was  not  laid  for  the  introduction  of  parol  evidence  of  its 
contents.  But  tliis  ground  is  not  tenable.  Shipman,  the  assignee,  testified  by 
deposition  that  he  had  the  deed  in  his  possession  in  the  city  of  New  York; 
that  vast  properties  situate  there  and  elsewhere  had  been  conveyed  to  him  by 
it;  that  it  was  his  muniment  of  title,  and  that  he  declined  to  part  with  it.  The 
deed  of  assignment  being  without  the  jurisdiction  of  the  court,  it  was  not 
within  the  power  of  plaintiff  to  produce  it,  and  secondary  evidence  of  its  con- 
tents was  therefore  admissible.  It  was  further  objected  that  the  execution  of 
tiie  deed  was  not  properly  proved.  The  copy  offered  in  evidence  purported  to 
be  signed  by  W.  B.  Duncan,  W.  W.  Sherman,  and  T.  H.  Grain,  wlio  were 
proved  to  compose  the  firm  of  Duncan,  Sherman  &  Co.,  and  by  W.  D.  Shipman, 
the  assignee,  and  was  attested  by  three  subscribing  witnesses.  Two  of  these 
attesting  subscribers  testified  by  deposition  that  they  saw  the  deed  signed  by 
Duncan,  Grain,  and  Shipman,  and  signed  the  same,  also,  as  subscribing  wit- 
nesses. One  of  them  swore  that  he  also  witnessed  the  signature  of  Sherman. 
Sherman  also  testified  to  the  execution  of  the  deed  by  himself.  In  addition  to 
this,  each  of  these  witnesses  deposed  that  the  original  deed  of  assignment  was 
before  him  as  his  deposition  was  taken,  and  attached  a  copy  thereto,  which 
one,  at  least,  swore  he  had  compared  with  the  original,  and  knew  to  be  a  copy. 
This  proved  the  others ;  the  records  showing  that  each  was  a  duplicate  of  the 
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others.  This  was  sufficient  to  establish  the  execution  and  contents  of  the  in- 
strument, and  it  was  not  error  to  admit  the  copies.  But  appellee  complains 
that,  because  three  copies  were  introduced,  this  was  error.  The  depositions 
were  taken  separately,  and  hence,  in  order  to  prove  the  instrument,  it  was 
proper  to  attach  a  copy  for  the  purpose  of  complete  inspection.  No  possible 
prejudice  has  accrued  to  plaintiff  by  the  introduction  of  three  copies. 

It  was  further  objected  that  the  deed  of  assignment,  having  been  made  in 
New  York,  was  not  sufficient  to  convey  the  title  of  assignors  to  lands  lying  in 
this  state.  This  presents  a  question  which  is  worthy  of  more  consideration. 
The  authorities  generally  agree  that  an  assignment  made  under  a  decree  of 
court  by  virtue  of  the  insolvent  laws  of  one  state  does  not  pass  title  to  real 
property  situate  in  another.  Mosehy  v.  Bur7'ow,  52  Tex.  396,  and  authorities 
there  cited;  Wood  v.  Parnona,  27  Mich.  159;  Houston  v.  Nowland,  7  Gill  A  J. 
480.  See,  also,  Bamett  v.  Fool,  23  Tex.  517.  It  is  even  held  that  a  voluntary 
assignment,  though  executed  with  apt  words  to  convey  lands  in  a  foreign  ju- 
risdiction, and  in  conformity  to  its  laws  for  the  conveyance  of  such  property, 
does  not  operate  as  a  conveyance  of  real  estate  lying  beyond  the  limits  of  the 
state,  where  executed  as  against  creditors  resident  within  the  state  where  the 
property  is  situate.  Such  seems  to  be  the  weight  of  authority  when  the  assign- 
ment is  statutory,  though  voluntary,  or  where  it  is  in  violation  of  the  laws  of 
the  latter  jurisdiction.  Osborne  v.  Adams,  18  Pick.  245;  Whart.  Gontl.  Laws, 
§  275,  and  cases  there  cited.  But  a  conveyance  or  an  assignment  may  be  good 
as  between  the  parties,  and  void  as  to  creditors;  so  that  &  the  rights  of  cred- 
itors are  not  involved,  and  the  deed  of  assignment  contain  words  sufficient  to 
convey  the  property  in  controversy,  and  it  be  executed  with  the  solemnities 
required  by  the  law  of  the  place  where  the  property  is  situate,  no  reason  is 
seen  why  the  deed  should  not  be  held  to  pass  the  title  as  between  the  assignor 
and  the  assignee,  and  those  claiming  by  conveyances  from  them.  The  distinc- 
tion between  the  claim  of  creditors,  and  that  of  the  heirs  or  subsequent  ven- 
dees of  the  assignee,  is  recognized  in  most  of  the  authorities.  The  validity  of 
such  assignments,  as  between  the  parties  and  their  privies,  as  to  foreign  lands, 
has  been  upheld  in  several  cases,  and  we  have  found  none  in  which  the  con- 
trary doctrine  is  maintained.  Lamb  v.  Fries,  2  Pa.  St.  83 ;  Heyer  v.  Alexander, 
108  ni.  385;  Chafee  v.  Bank,  71  Me.  514.  See,  also,  Burrill,  Assignm.  g  304. 
It  is  also  urged  that  the  assignment  is  not  a  statutory  one,  but  that  is  a  ques- 
tion which  we  need  not  decide.  Whether  statutory  or  not,  it  is  voluntary, 
and  contains  apt  words  of  conveyance  of  all  the  property  of  the  grantors. 
Though  the  laws  of  the  state  of  New  York  may  be  framed  to  meet  such  a  case, 
and  though  they  may  direct  the  mode  in  which  the  trust  shall  be  administered, 
and  the  proceeds  applied  upon  the  debts,  this  can  make  no  difference  in  a  con- 
troversy in  which  the  rights  of  creditors  are  not  involved.  Here,  the  contest 
is  between  a  party  who  claims  as  a  purchaser  from  the  assignee,  and  a  defend- 
ant who  claims  under  conveyances  from  the  heir  of  the  grantor  of  the  assign- 
ors, unaffected  by  the  claim  of  any  creditor  whatever. 

It  is  still  further  objected  to  the  deed  of  assignment  that  it  does  not  suffi- 
ciently describe  the  property  claimed  by  plaintiff  to  have  been  conveyed  by  it. 
To  this  it  must  be  replied  that  it  conveys  In  general  terms  all  the  property 
then  owned  by  the  firm  of  Duncan,  Sherman  Sc  Co.,  and  all  the  property  of 
each  member  of  that  partnership,  wherever  situated;  that  this  can  be  made 
certain  by  proof  of  what  property  they,  and  each  of  them,  owned,  and  that 
therefore  the  description  is  good. 

It  follows,  from  what  we  have  said,  that  in  our  opinion  the  deed  of  assign- 
ment was  valid,  and  effectual  to  convey  whatever  title  Duncan,  Sherman  & 
Co.  had  at  the  time  of  its  execution  in  the  property  in  controversy  to  their  as- 
signee, W.  D.  Shipman.  The  deed,  by  its  terms,  expressly  conferred  upon 
Shipman  an  unrestricted  power  of  sale.  He  has  executed  that  power  by  a 
conveyance  to  plaintiff  for  value;  whence  it  follows  that  plaintiff  showed  title 
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to  the  ]and,  and  was  entitled  to  recover,  provided  the  deed  to  Emmett,  as  naked 
trustee  for  Duncan,  Sherman  &  Co.,  is  to  he  construed  either  as  absolute  or 
conditional  conyeyance  of  the  fee,  and  not  merely  a  mortfi^age. 

This  brings  Us  to  the  meritorious  and  most  important  question  in  the  case. 
Plaintiff  concedes  that  it  was  not  absolute,  but  claims  that  it  was  a  conditional 
sale.  The  circumstances  surrounding  the  transaction  were  as  follows:  On 
the  sixteenth  of  July,  1875,  George  Butler  was  indebted  to  Duncan,  Sherman 
&  Co.,  by  reason  of  acceptances  on  their  account,  in  the  sum  of  $65,000, — a 
part  secured  by  stock  in  the  Waco  factory  and  other  collaterals;  and  818,000^ . 
evidenced  by  two  notes  for  $9,000  and  S4,000,  respectively,  being  secured  by 
deeds  of  trust  on  Texas  lands,  executed  by  Butler  and  wife  to  W.  N.  Stowe* 
The  trust  deed  securing  the  $4,000  note  embraced  the  land  In  controversy. 
On  that  day,  Duncan,  Sherman  &  Cp.  wrote  Butler  the  following  letter: 

••New  York,  July  16.  1875. 

To  George  Butler— T>kar  Sir:  We  hold,  as  you  are  aware,  as  collateral 
to  your  indebtedness  to  us,  the  following  securities,  referred  to  in  your  letter 
of  May  10th :  The  entire  property  of  the  Texas  Cotton  Spinning  &  Manufact* 
ing  Co.,  Waco,  Texas:  3,750  acres  of  land  in  Brazoria  Co.,  Texas;  1,441  acres 
in  De  Witt  Co.,  Texas;  960  acres  in  Navarro  county,  Texas,  etc.  As  you  are 
still  unable  to  redeem  these  securities,  we  have  decided  to  avail  of  the  option 
therein  given  us,  and  to  accept  the  same  in  final  settlement  of  your  account 
with  us,  thereby  closing  ail  transactions  between  us;  which  please  confirm. 
[Signed]  *'Duncak,  Sherman  &  Co." 

On  the  nineteenth  of  the  same  month,  Butler  and  wife  executed  the  deed  to 
Emmett.  It  recited  that  in  consideration  of  ''one  dollar,  and  certain  other 
good  and  valuable  considerations."  it  conveyed  all  the  lands  included  in  the 
two  trust  deeds,  and  further  stated  that  it  was  executed  subject  to  the  Stowe 
deeds  of  trust.  It  was  proved  that  the  transaction  was  for  the  benefit  of  Dun- 
can, Sherman  &  Co.,  and  that  the  conveyance  was  made  to  Emmett,  who  waa 
their  clerk,  merely  for  their  convenience.  On  the  same  day,  (the  nineteenth 
of  July,)  Butler  wrote  to  Duncan,  Sherman  &  Co.  as  follows: 

••N.  Y.,  July  19,  1875. 

** Messrs.  Dtmcan»  Sherman  &  Co. :  Mrs.  Butler  and  myself  have  executed 
the  deeds  prepared  by  your  attorney  to  H.  C.  Emmett  for  the  several  tracts  of 
land  in  fee,  subject  to  the  deeds  of  trust  on  the  same,  made  to  Wm.  Stowe, 
trustee,  viz.,  3,750  acres  on  Oyster  creek,  Brazoria,  to  secure  the  promissory 
note  of  George  Butler  to  Duncan,  Sherman  &  Co.  for  89,000,  due  January  11, 
1875;  and  738  and  760  acres  in  De  Witt  county,  and  960  acres  in  Navarro 
county,  to  secure  promissory  note  of  Butler  to  Duncan,  Sherman  &  Co.  for 
$9,000,  payable  January  11,  1876.  It  is  understood  that  Mrs.  Butler  has  the 
privilege  of  taking  up  either  or  both  deeds  of  trust  on  the  payment  to  the  hold- 
ers of  said  notes  or  note  on  or  before  maturity,  and  that  no  disposition  will 
be  made  of  the  lands  to  any  other  person  before  the  maturity  of  the  trust  deeds. 
It  is  further  understood  that  the  certificates  of  stock  in  the  Houston  City  Com- 
pany held  by  you,  aggregating  1,000  shares,  be  delivered  over  by  you  to  Mrs. 
Butler,  and  the  remainder  of  tlie  obligations,  stock,  and  promissory  notes  lield 
by  you  as  collateral  to  my  indebtedness  be  returned  to  me,  and  release  be  given 
me  by  your  house  for  any  debt  or  liability  of  any  kind  due  by  me  to  your  firm 
to  this  date.  It  is  also  understood,  *'  etc.  •*Be  pleased  to  assent  to  the  above 
in  writing.  j^Signedj  George  Butler.  " 

To  this,  Duncan,  Sherman  &  Co.  replied  on  the  same  day: 

•♦New  York.  July  19, 1887. 

"Oeorge  Butler:  In  consideration  of  yourself  and  Mrs.  Butler  having  exe- 
cuted the  deed  to  H.  C.  Emmett  for  the  several  tracts  of  land  in  fee,  subject 
to  the  deed  of  trust  on  same  to  Wm.  N.  Stowe,  it  is  understood  that  Mrs.  But- 
ler has  the  privilege  of  taking  up  either  or  both  said  deeds  of  trust  on  pay- 
ment to  the  holder  of  said  note  or  notes  on  or  before' their  maturity,  and  that 
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no  disposition  will  be  made  of  the  lands  to  any  other  persons  until  the  ma- 
turity of  the  trust  deeds.    It  is  understood  we  assume  all  liabilities  due  for 
which  the  factory  at  Waco  is  liable  for  wages  for  work  done  for  or  upon  it. 
[Signed]  "  Duncan,  SHEiiMAN  &  Co. " 

On  the  twenty-first  of  July,  Duncan,  Sherman  &  Co.,  replying  to  a  letter 
written  by  Butler  of  the  day  before,  which  it  seems  asked  for  a  specific  assent 
to  some  of  the  conditions  stated  in  his  letter  of  the  19th,  (which  he  thought 
had  been  omitted  in  their  reply  of  the  same  date,)  wrote  again,  assenting  as 
requested.  Butler's  letter  of  the  20th  was  lost,  and  is  not  in  evidence.  The 
reply  is  not  important,  in  so  far  as  it  bears  upon  this  case,  and  is  not  herein 
copied  for  that  reason.  But  on  the  21st,  the  date  of  the  last  reply,  Butler 
ai^n  wrote  as  follows: 

'*To  Metftrs,  Duncan^  STiei^man  c&  Co, :  I  acknowledge  the  receipt  of  your 
favor  of  16th,  advising  that '  the  securities  therein  named,  and  held  by  you  as 
oollaterals  to  my  indebtedness,  you  had  decided  to  accept  the  same  in  final 
settlement  of  your  account  with  us,  thereby  closing  all  transactions  between 
us.'    I  beg  to  confirm  the  same,  and  remain, 

"Yours,  truly,  ^Signed]  George  Butler."  . 

This  dosed  the  correspondenoe  so  far  as  the  testimony  shows.  A  few  days 
after  this,  Duncan,  Sherman  &  Co.  assigned.  To  make  a  mortgage,  thei-e  in  ust 
be  a  debt  to  be  secured.  The  mortgagee  must  have  the  right  to  demand  the 
money  to  be  paid,  and  the  mortgagor  must  be  bound  to  pay  it.  Hubby  v.  Har' 
ris,  3  S.  W.  Kep.  558,  68  Tex.  — .  It  follows  that  if  a  conveyance  provide 
for  a  reconveyance  upon  the  payment  of  a  sum  of  money,  and  it  appears  the 
payment  is  to  discharge  an  existing  debt,  it  is  a  mortgage;  but,  if  it  be  op- 
tional with  the  grantor  whether  he  pay  or  not,  then  it  is  only  a  conditional 
sale.  In  other  words,  the  crucial  test  is  whether  or  not  there  is  a  debt  to  be 
secured.  Applying  this  test  to  the  conveyance  under  consideration,,  the  i in- 
quiry resolves  itself  into  this  question:  Were  the  two  debts  secured  by  the 
deed  of  trust  to  Stowe  intended  to  be  extinguished  in  the  transaction?  The 
instrument,  in  the  light  of  its  circumstances,  admits  of  two  constructions: 
One,  that  the  intention  was  to  let  the  notes  remain  in  force  as>  subsisting  ob- 
ligations, and  merely  to  change  the  form  of  the  security*  so  as  to  enable  the 
creditors*  through  their  trustee,  Emmett,  as  the  holder  of  the  legal  title,  more 
conveniently  and  less  expensively  to  dispose  of  the  lands  to  their  satisfaction; 
the  other  is  that  the  intent  of  the  parties  was  to  extinguish  the  debt  finally 
by  a  transfer  of  the  equity  of  redemption,  for  the  benefit  of  the  mortgagees, 
and  thereby  to  invest  Emmett  with  the  fee  in  law,  and  the  mortgagees  with 
the  fee  in  equity,  and  at  the  same  time  to  reseive  the  right  to  Mrs.  Butler  to 
have  a  reconveyance  by  paying  the  amount  of  the  indebtedness  at  or  before 
the  notes  would  have  become  due.  The  evidence,  we  think,  strongly  sup- 
ports the  latter  construction,  and  makes  the  transaction  a  conditional  sale. 
Duncan,  Sherman  &.Co.,  in  their  fii*st  letter,  claimed  the  right  to  take  the  se- 
curities and  extinguish  the  debt,  and  to  bring  about  this  result  was  evidently 
their  object  in  opening  the  negotiation.  It  would  seem  there  were  some 
subsequent  negotiations,  in  person  or  through  agents,  before  any  other  letter 
was  written,  and  that  this  resulted  in  an  agreement  for  a  full  settlement,  but 
in  which  the  debts  were  extinguished  in  consideration  of  a  transfer  of  only  a 
part  of  the  property.  The  letter  of  Butler,  which  is  contemporaneous  with 
the  conveyance  to  Emmett,  was  obviously  written  for  the  purpose  of  having 
a  more  explicit  understanding  of  matters  which,  up  to  that  time,  were  not 
evidenced  by  any  writing.  Tliis  letter  shows  the  Waco  factory  was  trans- 
ferred, but  that  some  other  securities  were  to  be  returned  to  him,  and  some 
to  Mrs.  Butler.  The  writer  also  says,  in  effect,  that  it  is  understood  that  a 
release  was  to  be  given  him  for  every  debt  or  liability  due  by  him  to  Duncan, 
Sherman  ft  .Co.  up  to  that  date.  To  all  the  conditions  in  this  letter  they  fully 
consented,  by  their  letters  of  the  nineteenth  and  twentieth  of  July,  respect- 
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ively.  The  letter  of  Butler  dated  July  21st,  and  assenting  to  the  proposition 
contained  in  their  first  letter,  is  more  difiScult  to  explain.  Why,  after  a  nego- 
tiation of  several  days,  and  the  closing  of  the  transaction  and  several  inter- 
vening letters,  did  he  answer  the  first  letter  sent  him,  and  assent  to  tlie  propo- 
sition contained  in  it,  although  a  different  agreement  had  been  entered  into? 
It  may  be  that,  before  replying,  he  wished  to  have  an  understanding  as  to 
what  securities  they  claimed,  or  wished  to  transfer  only  such  part  as  he  con- 
sidered reasonably  sufficient  to  satisfy  the  indebtedness;  and  that  having  with- 
drawn a  part,  and  transferred  the  remainder,  he  deemed  it  proper  to  assent  in 
writing  to  the  first  proposition,  so  that  it  might  be  distinctly  understood  that 
his  debts  were  discharged  so  far  as  Duncan,  Sherman  So  Co.  were  concerned, 
and  that  the  securities  still  retained  by  them  had  become  their  property,  sub- 
ject only  to  Mrs.  Butler's  right  to  purchase  the  lands  within  a  specified  time. 
This  seems  to  us  the  most  reasonable  explanation.  But,  without  discussion 
of  the  evidence  further,  we  think  this  sufficient  to  show  that  the  court  did  not 
err  in  admitting  the  conveyance  to  Emmett  in  evidence,  and  in  leaving  it  to 
the  jury  to  say,  under  all  the  circumstances,  whether  it  was  intended  to  be  a 
conditional  sale,  or  only  a  mortgage. 

There  are  several  assignments  which  assume  to  point  out  errors  in  the 
court's  charge,  but  none  of  them  are  well  taken.  As  to  the  proper  construc- 
tion of  the  deed  to  Emmett,  this  depended  upon  the  question  of  fact  whether 
the  purpose  of  the  parties  in  making  the  transaction  was  that  the  indebted- 
ness secured  by  the  deeds  in  trust  should  be  extinguished  or  not.  The  court, 
in  its  instructions,  made  the  verdict  to  depend  upon  the  determination  of  this 
issue  by  the  Jury.  The  charge  is  clear,  accurate,  and  concise,  and  is  com- 
mendable for  its  brevity.  We  think  it  full,  also,  and  that  no  further  instruc- 
tions were  necessary.  Preliminary  statements  of  the  pleadings  and  issues 
made  by  them  are  not  requisite,  and  in  many  cases  they  are  better  omitted. 
The  conveyances  introduced. in  evidence,  and  the  undisputed  facte  that  George 
Butler  was  dead,  and  that  his  widow  was  bis  sole  heir,  showed  that  plaintiff 
had  whatever  title  passed  to  Duncan»  Sherman  &  Co.  and  to  Emmett  by  the 
conveyances  to  the  latter,  and  that  defendant  Walker  had  whatever  title,  if 
any,  remained  in  Butler  after  that  conveyance  was  executed,  and  after  the 
notes  matured.  It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
legal  effect  of  these  instruments  without  unnecessary  verbiage,  and  this  the 
court  did  by  telling  them  that,  if  they  found  the  Emmett  conveyance  a  condi- 
tional sale,  plaintiff  was  entitled  to  recover,  but,  if  it  were  a  mortgage,  they 
should  find  for  defendante.  It  also  appeared  from  the  testimony  in  the  case 
that  the  notes  for  $9,000  and  $4,000,  respectively,  executed  by  Butler  to  Dun- 
can, Sherman  So  Co.,  were  given  in  consideration  of  their  acoeptences  of  his 
drafts  for  the  same  sums,  and  that  at  the  time  of  the  failure  of  that  firm  these 
acceptances  were  unpaid.  At  the  date  of  the  trial,  the  assignee  had  paid  divl* 
dt-nds  upon  them  amounting  to  29  per  cent.  Appellanto  complain  that  the 
court  erred  in  refusing  a  special  instruction  asked  by  them  to  the  effect  that, 
if  Duncan,  Sherman  &  Co.  failed  to  pay  the  drafts  accepted  by  them,  this  was 
a  failure  of  consideration  of  the  Emmett  conveyance,  and  that  therefore  plain- 
tiff could  not  recover;  but  such,  in  our  opinion,  is  not  the  law.  Tlie  accept- 
ances by  Duncan,  Sherman  &  Co.  were  the  consideration  of  the  notes;  and,  if 
plaintiff's  theory  be  correct,  then  the  extinction  of  the  indebtedness  evideaced 
by  the  note  was  the  consideration  of  the  conveyance  to  Emmett.  By  their 
acceptances,  Duncan,  Sherman  So  Co.  became  primarily  liable  for  the  payment 
of  the  drafts,  and,  though  they  failed  to  pay,  Butler  had  no  cause  of  action 
against  them,  unless  he  had  paid  the  drafte  himself;  and  this,  it  appears  from 
the  evidence,  he  never  did.  It  is  not  necessary  for  us  to  inquire  what  his 
right  as  against  the  land  would  have  been  had  he  discharged  the  $4,000  draft 
Defendant  Walker's  own  testimony  shows  that  it  is  in  his  hands,  by  purchase 
from  a  holder  in  New  York  city,  and  is  still  a  claim  against  the  assigned  es- 


Digitized  by 


Google 


Tex.]  COLLINS  V.  EAT.  813 

tate  of  Duncan,  Sherman  A  Co.,  and  it  is  to  be  presumed  against  the  estate  of 
Butler,  if  not  barred  by  limitation. 

During  the  progress  of  the  trial,  defendants  attempted  to  show  an  outstand- 
ing title  in  one  Latham.  They  offered  in  evidence  a  Judgment  of  the  district 
<:ourt  of  Kavarro  county  against  George  Butler  for  costs,  rendered  in  1871, 
3nd  an  execution  and  sale  of  land  thereunder  by  the  sheriff  to  Latham  in  1877. 
This  was  after  Butler^s  conveyance  to  Emmett,  so  that  it  could  not  affect  the 
title  acquired  by  the  latter  conveyance,  unless  the  lien  of  the  judgment  had 
been  preserved.  An  execution  was  issued  on  the  judgment  in  January,  1872, 
within  12  months  from  its  rendition.  There  were  other  executions  in  1874 
4ind  1875,  but  none  in  1873  and  1876.  In  Barron  v.  Thompsim,  54  Tex.  235, 
this  court  held  that  the  lien  acquired  by  the  rendition  of  a  judgment  under 
the  act  of  November  9, 1866,  was  lost,  unless  diligence  be  used  to  enforce  it; 
-and  in  the  subsequent  case  of  BcumU  v.  Proetzd,  53  Tex.  569,  it  was  decided 
that  a  failure  to  sue  out  executions  from  year  to  year  showed  a  want  of  dili- 
gence, in  the  absence  of  the  proof  of  some  facts  to  excuse  the  neglect.  This 
•doctrine  is  expressly  approved  and  affirmed  in  DeuUoh  v.  Aliens  57  Tex.  89. 
The  lien  of  the  judgment  against  Butler  was  therefore  lost,  and  the  sheriff's 
«ale  to  Latham  did  not  affeet  the  title  of  plaintiff  in  this  case.  It  was  not  er- 
jpor,  therefore,  to  exclude  it. 

In  order  to  establish  their  plea  of  the  statute  of  limitation  of  five  years,  de- 
fendants offered  proof  to  show  the  occupancy  of  the  land  by  a  tenant  of  But- 
ler, under  authority  of  Messrs.  ISimpkins  ABimpkins,  as  Butler's  agents.  One 
of  the  last-named  firm  testified  that  they  were  not  Butler's  agents  as  to  this 
Jand,  and  that  they  leased  to  the  tenant  as  agents  for  another  claimant.  De- 
fendants then  offered  oertain  letters  of  Simpkins  &  Simpkins  to  Butler,  in  or- 
der to  show  that  they  were  the  agents  of  the  latter.  They  were  excluded  by 
the  court,  and  their  exclusion  is  assigned  as  error.  The  evidence  was  only 
pertinent  in  order  to  assist  in  making  out  the  plea  of  five  years'  limitation. 
But  the  defendants  neither  proved  payment  of  taxes,  nor  offered  to  prove  such 
payment.  When  the  relevancy  of  testimony  depends  upon  the  existence  of 
other  facts,  and  no  evidence  is  offered  to  establish  such  facts,  and  no  state- 
ment made  that  counsel  expects  to  prove  them,  it  is  not  error  to  exclude  the 
testimony.  The  assignments  in  this  case  are  very  numerous,  and  to  follow 
them  in  detail  would  extend  this  opinion  beyond  any  proper  limits.  Ail  have, 
liowever,  been  considered,  and  we  find  no  error  that  requires  a  reversal  of 
the  judgment.  The  determination  of  the  points  discussed  disposes  of  many 
of  the  assignments  which  are  not  herein  noticed;  and  we  think  It  sufficiently 
jippears  from  the  opinion  that,  upon  the  meritorious  question,  the  court  be- 
low committed  no  error.  To  state  the  whole  case  briefly:  The  assignment 
was  fully  proved  as  at  common  law,  and  the  copies  correctly  admitted  in  evi- 
dence. Whether  statutory  or  not,  as  between  the  parties  and  all  third  per- 
sons, except  creditors,  it  conveyed  the  land  in  controversy  to  the  assignee, 
<and  the  court  correctly  submitted  the  vital  issue  in  the  case  in  a  proper  clmrge, 
and  the  juiy  found  for  plaintiff.  ^ 

There  being  no  error  in  the  rulings  of  the  court  prejudicial  to  appellants, 
the  judgment  must  be  affirmed. 


CoixiNs  et  al.  D.  Kay  et  al. 
{Su/preme  Count  qf  Texas.    December  20, 1887.) 
Nbw  Trial— Statuisht  or  Facts— Dirrr  ot  Judos  to  Filb. 

Under  Bev.  St.  Tex.  arts.  1878, 1879,  requiring  the  judge,  on  a  motion  for  a  new 
trial,  to  file  a  statement  of  facte,  if  the  parties  disagree  as  to  their  statement,  the 
faUnre  of  the  judge  to  file  such  statement  within  the  time  required  by  law  is  error. 
Trssfass  to  Tbt  TrrLB— Impboyembnts— Tsial— Verdiot. 

In  an  action  of  tziaspass  to  try  title,  the  court  instruoted  the  jury,  according  to 
Bar.  St  Tex.  art  4814,  to  find  the  value  of  the  land  ezoluaiTe  of  improvements,  and 


Digitized  by 


Google 


314  SOUTHWESTERN  REPORTER.  [TeX. 

the  value  of  the  oae  and  oocupation,  in  case  they  f onnd  tiie  land  for  the  pUdnfeiffa,  and 
for  defendants  on  their  claim  for  improvements.  The  jury  found  for  the  plaintiifa 
as  to  the  land,  and  for  the  defendants  $200  as  the  value  of  the  improvements,  but 
failed  to  find  either  the  value  of  the  land  exclusive  of  the  Improvements,  or  the  value 
of  the  use  and  occupation.  Heldy  that  the  verdict  was  not  responsive  to  the  charge, 
and  should  he  set  aside. 

Gommissioners*  decision.  Appeal  from  district  court,  Wichita  county;  B. 
F.  Williams,  Judge. 

Appellees  brought  this  suit  in  July,  1884,  in  trespass  to  try  title.  On  Ko- 
vember  5. 1885,  they  filed  their  second  amended  original  petition,  describing  the 
land  sued  for  as  a  part  of  the  E.  ^  of  survey  No.  1,  made  for  the  Southern  Pacific 
Bailroad  Ck)mpany,  and  setting  out  the  field-notes.  Appellants  answered  by 
general  demurrer,  general  denial,  plea  of  not  guilty,  and  suggestion  of  valu- 
able improvements,  made  in  good  faith,  of  the  value  of  8400.  The  case  was 
tried  by  jury,  November  9,  1885,  and  verdict  returned  for  appellees  for  the 
land,  and  for  appellants  for  $200  as  value  of  Improvements;  but  the  Jury  did 
not  find  by  their  verdict  the  value  of  the  land  independent  of  the  value  of  im- 
provements, nor  the  value  of  the  use  and  occupation.  The  court  adjourned 
on  the  fourteenth  day  of  November,  1885,  on  which  day  appellants'  motioD 
for  new  trial  was  overruled,  notice  of  appeal  given,  and  order  entered  aothor- 
izing  statement  of  facts  to  be  filed  in  10  days  after  adjournment.  On  thn  day 
the  court  adjourned  for  the  term,  the  judge  left  for  his  home,  stating  to  coun* 
sel  that  he  would  return  on  the  seventh  day  after  the  day  of  adjournment* 
The  attorneys  failed  to  agree  on  a  statement  of  facts,  and  the  judge  did  not 
return  until  the  night  of  the  seventh  day  after  the  court  adjourned,  when  the 
attorneys  delivered  their  respective  statements  of  facts  to  him,  and  be  re- 
mained at  Wichita  Falls,  the  county-site,  where  the  trial  was  had,  until  2 
o'clock  p.  M.  the  next  day,  when  he  left  for  Wilbarger  county.  The  state- 
ment of  facts  was  not  filed  until  November  26, 1885,  and  has  been  stricken 
out  by  this  court  on  motion  of  appellees.  The  certificate  of  the  judge  to  the 
statement  of  facts  is  as  follows:  "^This  was  all  the  testimony  on  the  part  of 
the  defendant's  counsel ;  for,  plaintiffs  and  defendants  having  failed  to  agree 
upon  a  statement  of  .facts  in  this  case,  the  above  statement  of  facts  is  adopted 
and  approved  as  correct,  except  as  to  the  copies  of  deeds,  which  it  seems  ought 
to  be  left  out. "  Appellants  assign  errors  upon  the  failure  of  the  judge  to  make 
out  and  file  the  statement  of  facts  within  10  days,  and  upon  his  certificate  to 
the  statement  of  facts,  as  follows:  ** First,  There  was  error,  greatly  to  de- 
fendants' injury,  and  without  any  fault  or  negligence  on  their  part,  in  the 
failure  of  the  court  to  make  up  and  file  a  statement  of  facts  in  said  cause 
within  the  ten  days  allowed  and  entered  on  the  minutes  of  the  oourt  for  mak- 
ing up  and  filing  said  statement,  after  the  adjournment  of  the  term,  when  the 
respective  counsel  of  defendants  and  plaintiffs  had  failed  to  agree  on  said 
statement,  and  had  submitted  to  the  court  their  respective  statements  in  writ- 
ing, for  three  full  days  before  the  expiration  of  said  time  for  filing  such  state- 
ment, as  is  shown  by  the  certificate  of  the  judge,  and  B.  E.  Huff  of  counsel 
in  thir  case,  and  one  of  the  defendants  therein.  Seoond,  There  was  error  by 
the  court  in  not  complying  with  the  law  in  the  statement  filed  by  it,  in  this: 
that  it  appears  from  the  judge's  indorsement  thereon  that  the  statement  so 
filed  was  one  adopted  by  the  court  as  correct,  and  was  not  a  statement  made 
by  the  judge  from  the  aid  of  the  respective  statements  furnished  him  in  con- 
junction with  his  recollections  of  the  facts  given  in  evidence;  and,  further,  the 
statement  as  adopted  appears  from  the  judge's  indorsement  thereon  not  to  be 
a  correct  statement  of  the  facts  proven  on  the  trial,  for  certain  matters  are 
pointed  out  thereby,  and  designated  as  such, « which  seems  ought  to  be  left  out/ 
but  which  in  fact  are  not  expunged  from  said  statement  as  adopted,  nor  elim- 
inated therefrom,  but  remain  intact  in  said  statement.  And  the  court  haa 
failed  to  make  up,  sign,  and  file  a  statement  of  facts  in  said  cause.''  The 
twelfth  assignment  of  error  is  as  follows:  ^^Twelfth.  There  was  error  in  the 
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verdict  of  the  jury  In  not  finding  the  value  of  the  land  in  controversy, — one 
of  the  issues  submitted  by  the  court  for  their  finding/'  The  court  gave  the 
following  charge:  *'(9)  If  you  find  for  plaintiffs,  and  also  fiiid  that  defend- 
ants, and  those  under  whom  they  claim,  have  had  adverse  possession  of  the 
premises  for  one  year  next  before  the  institution  of  this  suit,  and  have  made 
permanent  and  valuable  improvements  on  same,  you  will  then  find  the  value 
of  said  improvements;  and  you  will  also  find  the  value  of  the  use  and  occupa- 
tion during  the  time  defendants  have  occupied  same,  exclusive  of  the  improve- 
ments thereon,  so  made  by  defendants,  or  those  under  whom  they  claim;  and 
you  will  not  find  for  plaintiffs  anything  for  use  and  occupation  anterior  to 
two  years  before  the  institution  of  this  suit;  and  you  will  also  find  the  value 
of  the  land  excl uslve  of  i  mprovements  so  made  by  defendants. "  The  attention 
of  the  court  was  called  to  the  insufiiciency  of  the  verdict  by  motion  for  new 
trial. 

Hunter^  Stewart  *  Peacock,  Wm.  W,  Flood,  and  R.  S.  Huff,  for  appel- 
lants.    Wittioh  dk  MoBride  and  R.  Copp,  for  appellees. 

Acker,  J.,  (after  stating  the  facts.)  The  court  below  overruled  appel- 
lants' motion  for  new  trial  on  the  last  day  of  the  term,  and  made  an  order 
granting  leave  to  file  the  statement  of  facts  within  10  days  after  adjournment. 
The  judge  left  for  his  home  in  an  adjoining  county  immediately  after  adjourn- 
ment, having  agreed  with  counsel  for  appellants  that  he  would  return  on  the 
seventh  day  thereafter,  and  examine  and  act  on  the  statement  of  facts.  On 
the  night  of  the  seventh  day  after  the  adjournment,  the  judge  returned  to  the 
place  of  the  trial,  and,  counsel  having  failed  to  agree  upon  a  statement  of 
facts,  they  delivered  their  respective  statements  to  the  judge,  informed  him 
of  their  disagreement,  and  requested  him  to  prepare  and  file  the  statement  of 
facts.  This  he  failed  to  do  until  after  the  expiration  of  the  10  days  allowed 
by  the  order  of  court.  It  is  insisted  by  appellants,  in  their  first  and  second 
grounds  of  error  assigned,  that  the  judge  erred  to  their  serious  injury  iu  fail- 
ing to  prepare  and  file,  in  the  manner  required  by  law,  the  statement  of  facts. 
It  is  provided  by  Rev.  St.  art.  1378,  that  "if  the  parties  do  not  agree  upon 
such  statement  ot  facts,  or  if  the  judge  do  not  approve  and  sign  it,  the  parties 
may  submit  their  respective  statements  to  the  judge,  who  shall,  from  his  own 
knowledge,  with  the  aid  of  such  statements,  during  the  term,  make  out  and 
sign  and  file  with  the  clerk  a  correct  statement  of  the  facts  proven  on  the  trial, 
and  such  statement  shall  constitute  a  part  of  the  record."  Article  1379  pro- 
vides that  "the  coui-t  may,  by  an  order  entered  upon  the  record  during  the 
term,  authorize  the  statement  of  facts  to  be  made  up  and  signed  and  filed  in  va- 
cation, at  anytime  not  exceeding  ten  days  after  the  adjournment  of  the  term." 
The  statement  of  facts  in  this  case  has  been  stricken  from  the  record  on  mo- 
tion of  appellees,  because  it  was  not  filed  witbin  the  time  required  by  law ;  and 
the  question  is  here  presented  whether  the  failure  of  the  judge  of  the  court 
b^ow  to  "make  out  and  sign  and  file  with  the  clerk  a  correct  statement  of 
the  facts  proven  on  the  trial,"  as  required  by  the  statutes  supra,  is  such  error 
as  requires  reversal  of  the  judgment.  Under  the  rule  of  procedure  prescribed 
by  the  -act  of  the  twentieth  legislature,  (Cien.  Laws,  17,)  the  statement  of 
facts  might  be  restored  to  the  record  upon  proper  motion  for  that  purpose; 
and,  in  the  absence  of  the  provision  made  by  the  act  of  the  twentieth  legisla- 
ture above  alluded  to,  we  would  feel  constrained  to  hold,  on  the  authority  of 
the  decisions  of  other  courts,  and  the  intimation  of  this  court  in  Railroad 
Co.  V.  Underwood,  67  Tex.  594,  4  S.  W.  Rep*  216,  that  such  failure  upon  the 
part  of  the  trial  judge,  where  the  attention  of  this  court  is  called  to  it  by 
proper  assignment  of  error,  would  require  reversal  of  the  judgment. 

The  twelfth  assignment  of  error  questions  the  sufiiciency  of  the  verdict.  It 
is  insisted  that  the  verdict  is  not  responsive  to  the  charge  of  the  court,  in  that 
the  jury  were  instructed  to  find  the  value  of  the  land  exclusive  of  impn>ve- 
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ments,  and  also  to  find  the  value  of  the  use  and  occupation,  in  the  event  they 
found  for  plaintiffs  for  the  land,  and  in  favor  of  defendants  on  their  claim  for 
improvements.  The  verdict  contains  no  finding  on  the  value  of  the  land  ex- 
•clusive  of  improvements,  nor  on  the  value  of  the  use  and  occupation.  The 
verdict  was  for  plaintiffs  for  the  land,  and  for  defendants  for  $200  as  value  of 
improvements.  Where  defendants  have  filed  their  claim  for  an  allowance  for 
improvements,  our  Revised  Statutes,  art.  4814^  require  that  the  court  or  jury 
passing  upon  the  issues  of  fact  shall  find,  from  the  testimony,  (1)  the  valao 
At  the  time  of  trial  of  such  improvements  as  defendants  would  be  entitled  to 
recover  for;  (2)  the  value  of  the  use  and  occupation  for  the  time  fixed  by  stat- 
ute, exclusive  of  the  improvements  for  which  defendants  are  entitled  to  re- 
-cover; (3)  thevalueof  the  premises  recovered,  without  the  improvements  made 
•as  aforesaid.  These  were  issues  in  the  case  necessary  to  be  decided  by  the 
Jury  before  the  rights  of  the  parties  could  be  adjusted,  and  a  valid  judgment 
Tendered.  Wortham  v.  Boyd,  66  Tex.  406, 1  8.  W.  Bep.  109.  The  court  cor- 
rectly instructed  the  jury  on  these  issues,  but  the  verdict  is  not  responsive  to 
the  charge,  and  the  attention  of  the  court  below  was  called  to  this  error  by 
the  motion  for  new  trial,  and  we  think  the  court  erred  in  refusing  to  grant 
it.  There  being  no  statement  of  facts  in  the  record,  other  errors  assigned  will 
not  be  considered.  For  the  error  indicated,  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  reversed^  and  the  cause  remanded. 

Willie,  G.  J.    Report  of  commission  of  appeals  examined*  tbelr  opinion 
Adopted*  and  the  judgment  reversed,  and  cause  remanded. 


"Wills  «.  Statb. 
{Cofwrt  of  Appeals  of  Texas,    December  7, 1887.) 

SWITTOLINQ— I:a)ICTMENT— DbSOBIPTIOW  0»  OfTBNSB. 

An  indictment  charged  swindling  by  means  of  an  Invalid  and  spurious  note,  which 
defendant  represented  to  be  valid  and  genuine,  knowing  the  oontruy.  The  indict- 
ment set  out  the  note  an^arently  valid  on  its  face  in  hCBO  verbal  but  did  not  allege 
the  facts  which  rendered  it  worthless.    Held  that  it  was  fatally  defective. 

Appeal  from  district  court,  Taylor  county;  T.  H.  Connebs,  Judge. 
I.  M.  Wills  was  indicted  for  swindling  by  means  of  a  spurious  promissory 
note.    He  was  found  guilty  and  appealed. 
If.  A.  8poonU,  for  appellant.    Asat.  Atty,  Gen.  Davidaon,  for  the  State. 

WiLLsoN,  J.  It  is  alleged  in  the  indictment,  in. substance,  that  the  defend- 
ant  swindled  one  D.  Gordon  out  of  SSO  in  money,  by  means  of  a  certain 
promissory  noto,  which  note  is  set  forth  in  hen  f>erba  in  the  indictment.  It 
is  alleged  that  defendant  falsely  represented  to  said  Gordon  that  said  noto 
was  a  good,  valid,  and  genuine  promissory  note,  etc.,  whereas,  in  truth  and 
in  fact,  it  was  not  a  good,  valid,  and  genuine  promissory  note;  but  was  value- 
less, which  fact  defendant  well  knew,  etc.  Exceptions  were  made  by  the  de- 
fendant, to  the  indictment,  which  were  overruled.  Also,  after  conviction, 
defendant  moved  in  arrest  of  judgment,  specifying  as  grounds  for  said  motion, 
several  supposed  defects  in  the  indictment,  one  of  said  grounds  being  ttiat 
said  indictment  does  not  allege  the  reason  why  said  promissory  note  was  not 
valid,  eto.  The  motion  in  arrest  of  judgment  was  overruled.  We  are  of  the 
opinion  that  the  indictment  is  fatally  defective,  in  that  it  does  not  show  the 
facts  which  rendered  the  said  promissory  note  invalid  and  worthless.  As  set 
forth  in  the  indictment,  said  note  appears  to  be  a  valid  obligation.  If  it  was 
in  fact  a  forged  instrument,  or  was  without  consideration,  or  had  been  paid, 
or  was  for  any  other  reason  invalid  and  worthless,  the  indictment  should 
have  disclosed  the  facts  rendering  it  so,  and  thus  have  apprised  the  defendant 
of  the  particuhir  case  he  was  called  upon  to  answer.  An  indictment  in  sub- 
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stance  the  same  as  this  one  was,  for  the  same  defect  here  insisted  upon,  held 
had  by  oar  supreme  court  in  State  t.  Dyer^  41  Tex.  520.  That  case  being  in 
point,  and  being,  in  our  opinion,  correct  in  principle,  is  decisive  of  this  one. 
Because  the  court  erred  in  overruling  the  exceptions  to  the  indictment,  and 
in  overruling  the  motion  in  arrest  of  judgment,  the  judgment  is  reversed,  and 
because  the  indictment  is  substantially  defective,  the  prosecution  is  dismissed. 


Stewart  v.  State. 

{Cawrt  of  Appeals  of  Texas.    December  10, 1887.) 

1.  BxoKFTioKS,  Bill  ov^Timb  to  File. 

Bills  of  ezoeptionB  filed  more  than  10  days  after  the  expiration  of  the  trial  term 
of  the  oonrt  below  will  not  be  considered  on  appeal.^ 

9.  LaBCBNT--BVI1>ENCB— SUPMCIENOT. 

On  the  trial  of  an  indictment  for  larceny  of  a  oow,  the  evidence  tending  to  con- 
nect defendant  with  the  oow  stolen  was  that  he  had  sold  a  oow  which  was  shown  to 
be  a  oow  witb  entirely  diiterent  marks  from  the  one  lost  by  the  prosecuting  witness. 
HM9  that  the  evidence  was  InsnfQclent  to  sustain  a  conviction. 

Appeal  from  district  court.  Hopkins  county;  B.  W.  Foster,  Special  Judge. 

Indictment  for  the  larceny  of  a  cow.  Trial,  verdict  guilty,  and  defendant, 
Henry  Stewart,  sentenced  to  a  term  of  two  years  in  the  penitentiary.  He 
appealed. 

Pete^  A  Crosby,  for  appellant.    Asst.  Atty.  Qen,  Datidaon,  for  the  State. 

W1LL8ON,  J.  Kone  of  the  bills  of  exception  contained  in  the  record  can  be 
considered,  for  the  reason  that  they  were  not  filed  within  10  days  after  the 
conclusion  of  the  trial.    Shubert  v.  State^  20  Tex.  App.  820. 

Mrs.  Mary  Sterrig,  the  owner  of  the  alleged  stolen  cow,  describes  tbe  ani- 
mal as  a  red  cow,  with  some  little  white  on  her,  marked  with  a  smooth  crop 
off  her  left  ear.  She  states  that  the  cow  had  some  white  across  her  back,  and 
that  the  bush  of  her  tail  was  white.  Witness  missed  the  cow  from  her  range 
in  December,  1886,  and  recovered  her  in  March  or  April,  1887.  Mr.  Tom 
Cardie  went  after  and  brought  back  the  cow  to  the  witness.  Tom  Cardie  tes- 
tified that  he  recovered  the  cow  described  by  Mrs.  Sterrig,  in  Hunt  county, 
from  the  pasture  and  possession  of  one  Greeney.  He  describes  the  cow  as  be- 
ing marked  with  a  smooth  crop  off  the  left  ear,  and  testified  positively  that  it 
was  Mrs.  Sten-ig's  cow,  he  being  well  acquainted  with  said  cow.  It  is  not 
shown  by  the  evidence  that  the  defendant  had  any  connection  whatever  with 
the  theft  of  this  particular  cow.  The  only  evidence  in  the  record  which  con-^ 
necta  defendant  with  any  cow,  relates  to  a  different  animal ;  to  a  cow  which 
he  traded  to  one  Bill  Roberts,  and  which  Roberts  traded  to  one  Campbell. 
This  last-mentioned  cow  had  no  crop  off  either  ear,  but  was  marked  with  a 
split  in  the  under  part  of  one  ear,  and  she  had  a  red  tail.  As  presented  to  us, 
the  evidence  entirely  fails  to  identify  the  cow  traded  by  the  defendant  to 
Roberts  as  Mrs.  Sterrig*s  cow,  but,  on  the  contrary,  shows  that  they  were 
two  different  animals. 

Because  the  conviction  is  not  sustained  by  the  evidence,  the  judgment  is 
reversed  and  the  cause  is  remanded. 

1  Bills  of  exceptions  must  be  prepared  and  settled  before  the  end  of  the  term  at  which 
the  cause  was  tried,  Sweet  v.  Perkins,  24  Fed.  Rep.  777;  or  within  such  time  as  the  par- 
ties hy  their  agreement,  made  part  of  the  record,  may  stipulate;  or  within  the  time  al- 
lowed by  the  court  in  its  order  to  that  effect,  made  in  term-time  and  appearing  in  tha 
record,  Hake  v.  Stmbel,  Oil.)  12  N.  E.  Rep.  676.  A  distinction  is  to  be  observed  In  this 
respect  between  the  settling  and  allowance  of  a  bilL  which  is  an  act  judicial  in  its  nat- 
ure, and  the  act  of  signing  and  sealing  the  bill,  which  is  merely  ministerial.  Id.  In 
Alabamia,  thehUl  must  be  signed  during  term-thne,  unless  authorized  to  be  signed  after- 
adjoonunent,  by  consent  or  agreement  of  counsel.  Markland  v.  Albes,  2  South.  Rep.  123. 
But  where  one  has  done  all  in  his  power  to  procure  the  settlement  of  and  signature  to. 
the  bilL  he  cannot  be  prmudiced  by  the  delay  of  the  judge.  Davis  v.  Patrick,  7  Sup.  Ct.. 
Rep.  1102;  Stave  Co.  v.  Manufacturing  Co.,  82  Fed.  Rep.  832. 
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Williams  «.  State. 

(Coure  of  AppeaHs  of  Texas.    Deoember  10, 1887.) 

Larceny— Evibenob—Pboof  of  Other  Thefts. 

On  the  trial  of  an  Indictment  for  larceny,  evidence  of  distinct  thefts  at  oUier  ttmea 
and  places  than  the  one  for  which  defendant  is  on  trial  is  incompetent. 

Appeal  from  district  court,  Lamar  county;  D.  H.  Scott,  Judge. 

Indictment  for  the  larceny  of  a  pistol  of  the  value  of  $20.  Trial,  verdict 
guilty,  and  defendant  sentenced  to  a  t^rm  of  two  years  in  the  penitentiary. 
Defendant  appealed. 

No  appeiirance  for  appellant.    Asst  Atty,  Gen.  DavicUon,  for  the  State. 

WiLLSON,  J.  For  the  purpose  of  establishing  identity  in  developing  the  res 
gestcB,  or  to  prove  guilt  by  circumstances  connected  with  the  theft,  or  to  show 
the  intent  with  wliioh  the  accused  acted  with  respect  to  the  property  for  which 
be  is  on  trial,  it  is  competent  for  the  state  to  prove  the  theft  of  other  property 
at  the  same  time  and  place  of  the  theft  of  the  property  in  question.  Willson, 
Tex.  Grim.  Laws,  g  1295.  But  the  evidence  of  distinct  thefts,  committed  at 
other  times  and  places  than  the  theft  in  question,  is  not  relevant,  and  Is  inad- 
missible. Such  evidence  does  not  serve  legitimately  to  throw  any  light  upon 
the  particular  theft  for  which  the  defendant  is  on  trial.  Qilhraith  v.  StaU^ 
41  Tex.  567;  Ivey  v.  State,  48  Tex.  425;  Kelley  v.  SixiU,  18  Tex.  App.  262; 
Alexander  v.  State,  21  Tex.  App.  406,  5  S.  W.  Bep.  840. 

In  this  case,  evidence  tending  to  prove  other  distinct  thefts  than  the  one 
for  which  defendant  was  on  trial  had  been  committed  by  him,  at  different 
times  and  places,  was  admitted,  over  his  objections.  This  was  material  error, 
well  calculated  to  injure  the  defendant;  and  because  of  such  error  the  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Ceowkll  r.  State. 
{Cowrt  of  AppeaZa  of  Texas.    December  10, 1887.) 

1.  LARCBirT--WHAT  Ck)N8TITUTE8  THE  OfFBNBB. 

On  indictment  for  the  larceny  of  one  head  of  cattle,  the  only  evidence  tendine  to 
connect  the  defendant  with  the  commission  of  the  crime  was  the  fact  that  he  nad 
recently  killed  a  beef,  which  was  supposed  to  have  been  the  animal  stolen.  Heldy 
that  it  was  error  to  instruct  the  jury  that  the  klUbng  of  the  animal  oonstltated  tJie 
offense. 

3.  Same— -Proof  of  Owijership— Road-Brand. 

Rev.  St.  Tex.  art.  4682,  provides  for  the  placing  of  a  road-brand  upon  all  cattle  to 
be  driven  beyond  the  limits  of  the  state;  such  brand  to  be  recorded  oef ore  their  re- 
moval in  the  county  where  the  cattle  are  gathered.  Held,  that  the  record  of  a  brand 
made  after  the  removal  of  the  cattle  is  unauthorized  by  law,  and  ia  inadmissible  in 
evidence  to  prove  ownership. 
8.  Same— Who  is  an  Accomplice— Question  for  Jury, 

On  indictment  for  the  larceny  of  one  head  of  cattle,  the  witness  who  identified 
the  property  by  a  certain  brand  assisted  defendant  in  killing  the  animal,  and  in 
buiTing  the  useless  parts,  but  he  testified  that  at  the  time  of  the  Idlling  he  did  not 
know  defendant  was  not  the  owner.  HelcL,  that  the  question  whether  or  not  wit- 
ness was  an  accomplice  should  have  been  submitted  to  the  jury. 

4.  Same — ^Testimont  of  Accompuoe — ^Weight  and  Sufficiency. 

On  indictment  for  larceny,  the  uncorroborated  testimony  of  an  accomplice  as  to 
the  ownership  of  the  property  is  Insufficient  evidence  upon  which  to  support  a  con- 
viction. 
6.  Same— Instructions. 

On  indictment  for  larceny,  the  instructions  of  the  court  with  regard  to  accomplice 
testimony  should  require  tne  corroboration  to  be  as  to  facts  tending  to  show  the 
commission  of  an  offense,  and  the  defendant's  connection  therewith, 
6.  Same— Circumstantial  Evidence— Instructions. 

On  indictment  for  larceny,  where  the  evidence  of  the  wrongful  taking  by  the  de-. 
f  endant  is  wholly  circumstantial,  it  is  error  to  fail  to  instruct  we  jury  upon  the  rules 
of  circumstantial  evidence. 
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Appeal  from  district  court,  Limestone  county;  S.  B.  Fhobt,  Judge. 

This  conviction  was  for  the  theft  of  one  head  of  cattle,  and  the  penalty  as- 
sessed was  a  term  of  three  years  in  the  penitentiary.  Moss  testified,  in  sub- 
stance, that,  at  breakfast  on  the  day  of  the  alleged  offense,  the  defendant,  who 
was  living  with  him,  and  was  in  bis  debt,  told  him  that  he  intended  to  kill  a 
beef  on  that  day,  and  asked  him  if  he  wanted  any  of  the  meat.  Witness  told 
him  that  he  did,  and  to  bring  it  to  the  house.  Defendant  afterwards  brought 
all  but  one  quarter  of  a  dressed  beef  to  his  house,  where,  in  the  course  of  time, 
it  was  consumed.  Witness  was  afterwards  told  where  the  beef  was  killed  in 
his  (witness')  field,  and  went  to  that  place,  but  found  none  of  the  offal,  nor 
the  head,  hide,  nor  feet  of  the  animal.  He  afterwards  spoke  to  the  defendant 
sbout  the  animal  and  its  brand,  and  defendant  replied  simply  that  he  bad 
killed  his  own  beef.  Eoy  testitied  that  defendant  came  to.  his  house  on  the 
day  alleged  in  the  indictment,  and  employed  him  to  help  butcher  a  beef.  The 
two  then  went  to  Moss'  field,  in  which  witness  found  a  young  beef  tied  to  a 
tree.  That  animal  was  branded  N — ^.  Defendant  claimed  the  animal  as 
his  property,  and  killed  it.  Witness  helped  to  butcher  it,  and  helped  defend- 
ant bury  the  hide,  head,  feet  and  entrails.  Witness  thought  until  the  burial 
of  the  parts  that  the  defendant  owned  the  animal.  After  the  beef  was 
butchered,  defendant  gave  witness  a  quarter  of  the  beef,  which  witness  took 
home.  Defendant  asked  witness  to  say  nothing  about  the  killing  of  the  beef, 
but  claimed  that  he  owned  it.  When  witness  got  home  he  told  his  father 
that  he  believed  that  defendant  had  killed  a  beef  he  did  not  own.  Witness 
had  seen  the  K — ^N  brand  in  the  neighborhood,  but  did  not  know  who  owned 
it.  Garrington  testified  that  N — ^N  was  his  road-brand;  and  that  passing 
through  Limestone  county,  some  time  before  tlie  alleged  larceny,  with  a  bunch 
of  cattle  from  Leon  county,  he  lost  several  head  with  the  said  brand.  The 
record  of  brands  was  here  introduced,  and  showed  the  record  of  the  if — N 
brand  as  Carrington's  brand  on  the  sixteenth  day  of  April,  1887.  The  offense 
was  alleged  to  have  been  committed  on  the  twentieth  day  of  June,  1886. 

Burrow  &  Kincaid,  for  appellant.  W.  L,  Davidson,  Asst.  Atty.  Gen.,  for 
the  State. 

WiLi-soN,  J.  A  fraudulent  taking  of  property  without  the  consent  of  the 
owner,  with  intent  to  deprive  the  owner  of  the  value  of  the  property,  and  ap- 
propriate it  to  the  use  and  benefit  of  the  person  taking  it,  constitutes  the  of- 
fense of  theft.  Such  a  taking  of  the  property  completes  the  offense.  The 
Jdctum  prohandiim,  therefore,  is  such  takinr/;  it  is  the  main  fact  in  issue. 
Where  the  main  fact  in  issue  is  not  directly  attested  by  any  eye-witness,  but 
is  proved  as  a  matter  of  inference  from  other  facts  in  evidence,  the  case  rests 
wholly  upon  circumstantial  evidence.  1  Greenl.  Ev.  §§  13-13d/  Burrell, 
Circ.  Ev.  4  et  seq,;  Eckert  v.  8tate,  9  Tex.  App.  105.  In  this  case,  the  evi- 
dence shows  that  bofore  the  alleged  stolen  animal  was  killed  by  the  defendant, 
snd  before  he  is  shown  to  have  had  any  possession  thereof,  or  connection 
therewith,  it  had  been  taken  from  its  accustomed  range,  carried  into  the 
pasture  of  one  Moss,  and  there  tied  to  a  tree.  It  is  evident,  therefore,  that 
the  theft  of  the  animal  had  been  completed  at  the  time  defendant  was  first 
seen  to  have  possession  of  it.  But  no  witness  testified  to  having  seen  the 
taking  of  the  animal  from  its  range.  The  fact  of  such  taking  is  only  proved 
as  a  matter  of  inference  from  other  facts  in  evidence.  It  is  only  proved  cir- 
cumstantially, and  tlie  case  is  therefore  one  resting  wholly  upon  circumstan- 
tial evidence.  This  being  the  character  of  the  case,  it  was  material  error  to 
omit  to  charge  the  jury  upon  the  rules  relating  to  circumstantial  evidence. 
We  do  not  think  the  statements  made  by  the  defendant  in  regard  to  the  animal 
killed  by  him  can  be  regarded  as  confessions,  proving  that  he  took  the  animal 
from  its  range;  in  other  words,  proving  that  he  committed  the  original  theft 
of  the  animal.    They  may  have  the  effect  to  connect  him  with  the  animal 
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after  it  had  been  tied  to  the  tree  in  Moss*  pasture,  and  thus  connect  hiin  in- 
ferentially  with  the  original  taking,  but  they  do  not  afford  direct  evidence  of 
the  original  taking,  and  make  this  a  case  not  wholly  dependent  upon  circum- 
stantial evidence. 

There  is  no  evidence  proving  the  oorptu  delicti  of  the  alleged  theft»  except. 
the  testimony  of  an  accomplice.  He  alone  saw  the  animal  that  was  killed  and 
appropriated  by  the  defendant;  he  alone  saw  the  brand  upon  said  animal.  As- 
to  this  portion  of  his  testimony  there  is  no  corroborating  evidence.  It  is  only 
from  the  testimony  of  this  accomplice  that  we  are  informed  that  the  animcd. 
killed  by  defendant  was  one  of  Carrington's  cattle,  and  not  the  defendant's- 
own  property.  Can  such  testimony  support  a  conviction?  We  think  not» 
Our  view  of  the  statute  relating  to  accomplice  testimony  is  that,  where  the 
corpus  delicti  of  the  offense  is  proved  alone  by  accomplice  testimony,  such  teo* 
timony  must  be  corroborated  by  other  evidence  tending  to  establish  the  com* 
mission  of  the  offense,  and  the  defendant's  connection  with  the  commission 
of  the  same.  It  will  not  suffice  to  corroborate  such  testimony  to  the  extent, 
only  of  connecting  the  defendant  with  the  commission  of  an  act  alleged  to 
be  an  offense.  It  must  be  proved  that  the  act  committed  was  an  offense;, 
and,  when  this  proof  is  made  by  an  accomplice,  his  testimony  must  be  cor- 
roborated. In  the  case  before  us,  the  offense  alleged  was  the  theft  of  an  ani- 
mal, the  property  of  one  Garrington.  It  was  just  as  essential  for  the  prosecu^ 
tion  to  prove  that  the  animal  taken  was  the  property  of  Garrington  as  that  it 
was  taken  by  the  defendant.  There  was  ample  evidence  to  prove— in  fact,  it 
was  nut  denied  by  the  defendant — that  he  took  an  animal  and  appropriated  it.. 
But  the  ownership  of  the  animal  taken  was  a  vital  issue,  upon  which  de^ 
pended  the  guilt  or  innocence  of  this  defendant.  There  was  not  a  particle  of 
evidence  establishing  the  allegation  that  the  animal  kiUed  by  the  defendant 
was  the  property  of  Garrington,  except  the  uncorroborated  testimony  of  tbe^ 
accomplice  witness.  We  hold,  therefore,  that  the  evidence  is  insufficient  to 
support  the  conviction.  Gode  Grim.  Froc.  art.  741 ;  Coleman  v.  State^  44  Tex. 
109;  Daf>i8  v.  State,  2  Tex.  App.  588. 

We  are  of  the  opinion  that  the  charge  of  the  court  in  the  particulars  ex- 
cepted to  was  erroneous.  That  portion  of  the  charge  relating  to  accomplice 
testimony  which  applies  the  law  to  the  facts  of  the  case  is  too  broad  in  its 
scope.  It  should  have  required  the  corroboration  to  be  as  to  facts  tending  to 
show  the  commission  of  an  offense,  and  the  defendant's  connection  with  such 
commission.  The  charge  was  also  erroneous  in  instructing  that  it  was  the 
killing  of  the  animal  that  constituted  the  offense.  It  was  the  taking  of  the 
animal  while  on  its  accustomed  range,  and  not  the  killing  of  it  after  it  had> 
been  taken,  that  constituted  the  theft  of  the  animal.  We  furthermore  think 
that  the  court  should  have  submitted  the  question  to  the  jury  as  to  whether 
the  witness  Moss  was  an  accomplice,  by  proper  instructions,  such  as  were  re« 
quested  by  counsel  for  defendant. 

With  regard  to  the  record  of  brands,  while  admissible  in  evidence  although- 
recorded  after  the  commission  of  the  alleged  offense,  they  are  not  sufficient 
evidence  to  prove  ownership.  It  further  appears,  with  reference  to  the  brand 
in  this  case,  that  it  was  a  "road-brand, "  and  not  a  "range-brand."  A  "road- 
brand"  is  provided  for  by  article  4632,  Bev.  St.,  and  is  required  to  be  placed 
upon  cattle  before  being  removed,  from  the  county  where  the  same  are  gath« 
ered,  to  market  beyond  the  limits  of  this  state;  and  said  brand  is  required  to 
be  recorded  in  the  county  from  which  the  animals  are  to  be  driven,  and  be- 
fore their  removal  from  such  county.  This  statute  is  not  operative  in  certain 
named  counties;  the  county  in  which  this  prosecution  is  conducted  being  ex- 
empted now  from  its  operation.  Act  March  21,  1887,  p.  34.  But  it  does  not 
appear  to  have  been  so  exempted  at  the  time  of  the  commission  of  the  alleged^ 
offense.  Act  April  12,  1883,  p.  79.  It  seems  to  us  that  the  record  of  the- 
**  road-brand  "  of  Garrington,  made  after  his  cattle  were  driven  from  the  coun^ 
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where  gathered*  and  after  the  commission  of  the  alleged  offense,  was  unau- 
thorized by  law,  and  that  said  record  was  not  only  insulficient,  but  was  inad- 
missible in  evidence,  to  prove  ownership. 

Because  of  the  errors  discussed,  the  judgment  is  reversed,  and  the  cause  is 
remanded* 


Gentry  v.  State. 
{Corwrt  of  Appeals  of  Texas,    December  14, 1887.) 

L  LA»aB2rr--PRiNciPAL— What  Constitutes. 

In  the  trial  of  an  indictment  for  larceny,  In  order  to  constitute  the  accused  a  prin- 
cipal in  the  theft,  it  mast  appear  that  he  either  took  the  horses  himself  or  acted  to- 
gether with  his  co-defendant  in  the  theft,  knowing  his  fraudulent  intent,  or  If  not 
present  at  the  taking,  must,  at  the  very  time  of  its  commission,  have  been  acting  in 
pursuance  of  a  common  design  between  them  to  conmiit  the  theft. 

%.  Sahb—Evidencb— Hearsay. 

On  the  trial  of  an  indictment  for  larceny,  a  witness  testified  that  he  heard  the  oo- 
defendant  of  the  accused  plead  guUty  to  a  similar  indictment,  and  state  that  he  and 
the  accused  took  the  horses  aUeged  to  be  stolen.  HeU^  the  evidence  was  improperly 
admitted. 

Appeal  from  district  court,  Falls  county;  Euoene  Williams,  Judge. 

Thomas  Gentry  was  tried  on  an  indictment  for  larceny.  A  witness  testi- 
fied that  he  heard  one  Smith,  a  co-defendant,  plead  guilty  to  a  similar  indict* 
ment,  and  say  that  he  and  the  defendant  took  the  horses. 

Goodrich  A  Clarkaon,  for  appellant.  AasL  Atty.  Gen.  Davidaoup  for  the 
State. 

WiLLSON,  J.  It  was  error  to  admit  in  evidence  the  declarations  made  by 
Homer  Smith.  These  declarations  were  not  called  for  by  the  defendant  la 
cross-examining  the  witness  who  testified  to  them.  They  were  hearsay,  and 
very  damaging  to  the  defendant.  They  were  not  admissible  evidence  against> 
the  defendant  for  any  purpose. 

The  court,  in  its  charge,  directed  the  jury  to  "find  the  defendant  guilty  if 
he  and  Homer  Smith  were  acting  together  fraudulently,  and  the  horses  wer» 
taken  by  either  of  them. ''  This  paragraph  of  the  charge  was  excepted  to,  and 
the  exception  is,  we  think,  well  taken.  It  should  have  explained  that,  to  con- 
stitute the  defendant  a  principal  in  the  theft,  he  must  have  taken  the  horses 
himself,  or  must  have  acted  together  with  Homer  Smith  m  committing  the 
theft,  knowing,  at  the  time,  the  fraudulent  intent  of  the  said  Smith,  and  if 
not  present  with  Smith  at  the  time  of  the  commission  of  the  theft  by  the  said 
Smith,  must  have  been  acting  with  him  at  the  very  time  of  the  commission 
of  said  theft  in  pursuance  of  a  common  design  existing  between  them  to  com- 
mit the  theft.  Smith  y.  State,  21  Tex.  App.  122,  2  S.  W.  Bep.  542;  Cook  v. 
State,  14  Tex.  App.  96;  Bean  v.  State,  17  Tex.  App.  61. 

The  above-mentioned  are  the  only  material  errors  disclosed  by  the  record. 
The  Judgment  is  reversed,  and  the  cause  is  remanded. 


Moody  v.  State. 

(Court  of  Appeals  of  Texas,    December  14, 1887.) 

SwnrDLnro— Bt  Ouardian— Btibbkce— Pbtitiov  in  Crvn.  Cabb  tor  RxmotaXi. 


hiB< 

and  the  court  admitted  iiTevIdence  a  petition  filed  In  a  civil  case  asldng  1 

moval  of  the  defendant  as  such  guardian.    Held,  that  the  evidence  was  whoUy  irrel- 
evant, and  was  not  admissible  for  any  purpose  whatever. 
§k  8Am— Refdsai.  to  Invbst  tob  Hohbt. 

In  a  trial  for  swindUng,  where  the  defendant  was  charged  with  appropriating 
money  belonging  to  certain  minors  of  whom  he  was  guardian,  a  witness  testified 
that,  as  trustee  of  an  insurance  lodge,  he  had,  on  payment  of  the  insurance  due  the 
v.6s.w.no.6 — 21  ^  , 
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minors,  advised  defendant  to  invest  it  in  an  enterprise  which  wonld  yield  an  inter- 
est of  12  i>er  cent. ,  and  that  defendant  refused  to  entertain  the  offer.  Held,  that  the 
eyidenoe,  though  vexy  remote,  was  admissible  as  bearing  upon  the  question  of  de- 
fendant's intent 

Appeal  from  district  court,  Grayson  coanty;  D.  H.  Soott,  Judge. 

Indictment  against  T.  A.  Moody  for  swindling,  charging  that  he,  being 
guardian  for  certain  minors,  bad  converted  to  his  own  use  money  coming  into 
his  hands  as  such  guardian.  On  the  trial  the  state  offered  and  the  court  ad- 
mitted in  evidence  a  petition  filed  In  a  civil  case  asking  for  the  removal  of  de- 
fendant from  the  guardianship  of  the  estate.  The  petition  is  as  follows, 
omitting  the  form^  parts:  *'And  now  comes  S.  A.  Touch  ton,  the  uncle  of 
the  said  Thos,  A.  and  Etna  M.  Touchton,  the  minor  children  of  Kirk  B. 
Touchton,  and  m#ve  the  court  to  remove  Thos.  A.  Moody,  the  guardian  of 
the  persons  and  estate  of  said  minors,  for  the  following  reasons,  to- wit:  (1) 
Because  the  said  guardian  has  failed,  neglected  and  refused  to  return  within 
thirty  days  after  qualification  an  inventory  and  list  of  the  claims  of  the  estate, 
as  far  as  the  said  property  has  come  to  his  knowledge  since  said  appointment 
and  qualification,  as  required  by  law.  (2)  Because  he  has  good  cause  to  be- 
lieve and  has  been  credibly  informed  that  said  Moody  has  collected  the  money 
due  on  the  insurance  policy,  and  has  applied  the  same  to  the  payment  of  debts 
contracted  by  said  guardian  in  his  own  individual  business  for  the  purpose  of 
speculating  and  enhancing  his  own  interests,  and  that  the.  money  collected  on 
said  policy  has  been  and  is  being  misapplied  by  said  guardian  to  said  business, 
and  invested  in  cattle  and  placed  in  the  Indian  territory  out  of  the  jurisdiction 
of  said  court,  and  beyond  the  limits  of  the  state  of  Texas.  Wherefore  he 
prays  that  the  said  guardian  be  removed  and  that  he  be  required  and  com- 
pelled to  pay  all  of  the  money  collected  on  said  policy,  and  all  other  moneys 
{belonging  to  said  estate,  into  said  court,  together  with  a  list  of  the  property 
of  every  kind  belonging  to  said  estate,  instantert  and  that  the  same  be  dis- 
posed in  the  future  by  the  order  of  said  court,  as  we  will  ever  pray." 

There  was  also  admitted  in  evidence  the  testimony  of  a  witness  who  testi- 
fied as  follows:  ''I  was  one  of  the  trustees  of  the  lodge  of  Knights  of  Honor 
In  Gkiinesville,  and  about  the  first  or  middle  of  March,  1884,  we  paid  to  the 
defendant,  T.  A.  Moody,  as  guardian  of  the  Touchton  minors,  a  check  for 
•2,000,  which  was  good  for  that  much  money  at  any  of  the  banks  and  of  the 
value  of  $2,000  in  lawful  money  of  the  United  States.  *  •  *  We,  as  trus- 
tees of  the  lodge,  informed  defendant,  as  their  guardian,  when  be  had  col- 
lected the  $2,000  at  Gainesville,  that  we  had  arranged  to  loan  the  money  to 
a  party  in  Gainesville  on  real-estate  security  at  12  per  cent,  per  annum,  pay- 
able annually,  until  the  oldest  child  should  become  of  age,  and  recommended 
him  to  make  the  loan  as  a  safe  and  paying  investment.  He  refused  to  enter- 
tain the  offer,  but  I  do  not  remember  exactly  his  reply.  He  did  not  lend  the 
money  as  we  proposed. "  The  defendant  was  convicted  and  thereupon  ap- 
pealed. 

Asst.  Atty.  Qen.  Davidson,  for  the  State.  GUbert^  Pasco  dBt  Busselh  tor  d^ 
fendant. 

WiLLSON,  J.  It  was  error  to  admit  in  evidence,  against  the  defendant,  the 
petition,  citation,  and  judgment  referred  to  in  bill  of  exception  No.  3.  These 
matters  were  hearsay*  were  in  no  manner  relevant  to  the  Issue  on  trial,  and 
tended  in  no  degree  to  throw  legitimate  light  upon  that  issue.  They  were 
not  admissions,  either  express  or  by  acquiescence,  made  by  the  defendant. 
We  know  of  no  rule  of  evidence  which  rendered  them  admissible  for  any  pur- 
pose, and  the  recitals  and  statements  therein  contained  are  such  as  would  be 
very  likely  to  improperly  influence  the  minds  of  the  jury  adversely  to  the  de- 
fendant. 1  Greenl.  Ev.  §§  537-539;  PUichord  v.  State,  13  Tex.  App.  468; 
Allison  V.  State^  14  Tex.  App.  402.    But*  even  if  the  said  testimony  liad  been 
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admissible  for  the  purpose  rained  by  the  learned  trial  judge*  it  was  material 
error  to  fail  to  instruct  the  jury  that  it  could  be  considered  by  them  for  that 
purpose  alone*  Pinckord  v.  State,  13  Tex.  App.  468;  Mayfleld*9  Case,  23 
Tex.  App.  646,  5  S.  W.  Rep.  161;  Wheeler's  Case,  23  Tex.  App.  598.  5  S.  W. 
Rep.  160;  Maine's  Case,  23  Tex.  App.  568,  5  S.  W.  Rep.  123.  We  are  not 
prepared  to  say  tliat  the  testimony  of  the  witness  Hulen  is  incompetent.  As 
a  circumstance  bearing  upon  defendant's  intent  in  relation  to  the  fund  in  his 
charge,  we  think  it  was  admissible,  although  remote. 

With  respect  to  the  charge  of  the  court,  it  is  not  materially  erroneous,  ex^ 
cept  in  the  particular  above  mentioned.  When  considert.'d  as  a  whole,  it  suf- 
ficiently and  correctly  explains  the  law  of  the  case. 

Because  the  court  erred  in  the  admission  in  evidence  of  the  petition,  cita- 
tion, and  judgment  referred  to  in  defendant's  bill  of  exceptions  No.  3,  the 
judgment  is  reversed  and  the  cause  is  remanded. 


Dbigos  &  Ck).'s  Bank  v.  Norwood  et  uoo. 

{Supreme  Cowrt  of  ArlumaoA-    Deoember  10, 1887.) 

Husband  um  Wits— Conybtakobs  bbtwbbn— Fbaubuuhtt  Ck>NyBTAN0BS>^UB8i- 
QUBHT  Crbdjtobb— Actual  Fbaud. 

In  a  suit  in  equity  to  subject  lands  of  defendant's  wife  to  the  payment  of  plain- 
tails'  judgment^  obtained  against  defendant  as  a  member  of  an  insolvent  Ann  by 


whom  the  debt  nad  been  contracted,  the  evidence  showed  that  defendant  had  sole 
aU  his  property  before  entering  the  firm,  and  that  he  was  at  that  time  largely  in- 
solvent, and  subsequently  increased  his  indebtedness.  The  firm  was  also  insolvent 
when  he  entered  It  Shortly  afterwards  he  bought  the  land  in  question,  and  con- 
veyed it  to  his  wife,  and  in  a  few  days  the  firm  was  closed  out  by  creditors.  The 
amount  paid  for  the  land  exceeded  the  rest  of  defendant's  property,  and  the  deed 
was  not  acknowledged  or  recorded  until  two  years  after  execution,  and  after  the 
commencement  of  this  suit  Plaintiffs'  debt  was  presumed  by  the  court,  in  the  ab- 
sence of  proof,  to  have  been  incurred  by  the  firm  after  the  conve3rance.  Held  that, 
although  plaintiffs  were  subsequent  creditors,  the  transaction  was  tainted  with  ac- 
tual fraud,  and  they  were  entitled  to  a  decree.^ 

Appeal  from  circuit  court,  Nevada  county;  L.  A.  Btrne,  Judge. 
Atkifison  &  Tompkins,  for  appellants.    Montgomery  &  Bamby,  for  appel- 
lees. 

Smith,  J.  The  bill  alleged  that  the  plaintiffs,  Driggs  db  Co.,  had  recovered 
judgment  against  Norwood,  as  a  member  of  the  firm  of  Melson  &  Co.,  for 
more  than  $1,200,  and  had  taken  out  execution  thereon,  which  was  returned 
unsatisfied;  that  Norwood  had  bought  a  lot  in  the  town  of  Prescott,  and,  for 
the  purpose  of  cheating  and  hindering  his  creditors,  had  caused  the  deed  to  be 
made  to  his  wife.  The  prayer  was  for  the  subjection  of  the  property  to  the 
satisfaction  of  the  plaintiffs'  debt.  The  defendants  filed  a  joint  answer,  in 
which  they  denied  any  fraud  in  the  transaction,  and  averred  that  the  lot  was 
purchased  and  paid  for  with  the  wife's  own  money.  The  bill  was  dismissed 
at  the  hearing. 

The  testimony  developed  these  facts:  Norwood  was  a  country  physician, 
with  a  limited  practice,  and  utterly  without  means,  until,  in  the  year  1869, 
he  married  a  widow,  who  had  an  interest  in  her  deceased  husband's  estate. 
From  this  source  he  received  $1,500.  He  invested  $800  in  a  farm,  talking  the 
title  in  his  own  name,  and  lent  such  part  of  the  remainder  as  was  not  con- 
sumed in  the  support  of  the  family  upon  interest.    He  seems  to  have  enjoyed 

^As  to  fraudulent  transfers  from  husband  to  wife,  see  MilhoUand  v.  Tiffany,  (Md.)  2 
AtL  Bap.  SBl,  and  note;  Knight  v.  Kidder,  (M.e.)  X  AU.  Rep.  l^and  note;  Piatt  v. 
Schreyer,  25  Fed.  Rep.  87,  and  note ;  Hooser  v.  Hunt,  (Wis. )  26  N.  W.  Rep.  442 ;  Bank  v. 
Warner,  (Iowa,)  Id.  47;  Jackson  v.  Beach,  (N.  J.)  9  Atl.  Rep.  880:  Poster  v.  Knowles, 
(N.  J.)  7  Atl.  Rep.  295:  Wita  v.  Osbum,  (Va.)  2  S.  E.  Rep.  88;  Webb  v.  Ingham,  (W. 
Va.)  1  S.  £.  Rep.  816;  Chapman  v.  Summerfleld,  (Kan.)  14  Pac.  Rep.  285:  Qibson  v.  Ben- 
nett, (Me.)  9  AtL  Rep.  727 ;  Hanson  v.  Manley,  (Iowa,)  88  N.  W.  Rep.  m. 
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ft  reasonable  share  of  prosperity;  cultiyating  his  farm,  and  practicing  his  pro- 
fession, nntil  the  year  1882,  when  he  removed  to  Prescott,  the  county-seat  of 
his  county.  He  was  then  the  owner  of  another  small  farm,  in  addition  to  the 
one  previously  mentioned,  was  free  from  debt,  and  had  $1,000  or  more  due 
to  him  in  notes  and  accounts.  He  was  regarded  by  his  neighbors  as  a  man 
In  easy  circumstances.  About  this  time  he  was  induced  to  sign  a  bond  of 
$5,000;  and,  the  condition  of  the  bond  not  having  been  performed,  he  and 
two  others  of  the  sureties  made  their  joint  note  for  $1,600  in  adjustment  of 
their  liability.  This  note  had  not  been  paid  down  to  the  taking  of  the  proofs 
in  this  cause,  and  an  action  was  pending  in  the  courts  upon  it.  In  the  coarse 
of  the  complications  growing  out  of  this  bond,  and  as  soon  as  it  was  ascer- 
tained that  the  sureties  were  in  for  a  loss,  Norwood  made  a  suspicious  trans- 
fer of  the  smaller  of  his  two  farms  and  of  his  book-accounts  to  a  friend  in 
Prescott.  In  the  fall  of  1882  he  also  sold  tlie  other  farm,  and,  about  the  first 
of  October  in  that  year,  was  admitted  as  a  partner  in  the  mercantile  firm  of 
Melson  So  Co.  On  November  18, 1882.  he  became  surety  on  the  bond  of  the 
postmaster  at  Prescott,  and  made  oath  that  he  was  worth  $1,000  over  and 
above  all  debts,  liabilities,  and  exemptions.  On  November  21, 1882,  occurred 
the  transaction  which  is  the  subject  of  this  controversy,  viz.,  the  purchase  of 
the  town  lot  for  $360,  and  the  conveyance  of  it  to  his  wife.  A  few  days  af- 
terwards,— not  later  than  the  first  of  December  following, — Norwood's  firm 
failed  in  business,  or  was  closed  out  by  creditors.  Tiie  plaintiffs  recovered 
their  judgment  on  September  4,  1884.  It  does  not  appear  from  the  record 
when  their  debt  was  created.  It  was  probable  that  it  was  before  the  date  of 
the  conveyance  which  is  attacked  herein  as  fraudulent;  since,  as  we  have 
seen,  the  firm  of  Melson  &  Co.  failed  very  shortly  afterwards.  The  plaintiffs 
were  bankers  at  Prescott,  and  it  would  be  strange  if  the  firm  of  Melson  &  Co. 
could  have  obtained  so  large  a  credit  on  the  verge  of  insolvency  or  after  in- 
solvency. Still,  on  this  point  of  the  exact  date  of  the  accrual  of  the  debt, 
there  is  neither  allegation  nor  proof;  and  the  plaintiffs  must  accordingly  be 
treated  as  subsequent  creditors.  The  money  which  Norwood  collected  for 
his  wife  was  rightfully  hers,  and  could  have  been  secured  to  her  use  by  an  in- 
vestment in  real  estate  in  her  own  name,  or  by  an  investment  in  personal 
property,  a  schedule  of  which  was  recorded  in  the  county  of  her  residence;  or 
possibly,  if  it  was  desirable  to  keep  it  in  money  or  choses  in  action,  by  liold- 
ing  it  separately  from  that  of  her  husband.  It  was  her  separate  property  so 
long  as  she  chose  to  preserve  its  distinctive  character,  and  did  not  intrust  its 
management  or  control  to  him  otherwise  than  as  an  agent.  JBeefnan  v.  Coto- 
9^,  22  Ark,  429;  Const.  1868,  art.  12,  §  6;  Humphnes  v.  Harrison,  30  Ark. 
79'/Hydrick  v.  Burke,  Id.  124.  There  is  nothing  to  show  that  Norwood,  in 
the  investments  he  made,  acted  as  his  wife's  agent.  On  the  contrary,  he  pur- 
chased lands  for  his  own  benefit,  and  dealt  with  her  money  as  his  own,  for  a 
period  of  more  than  10  years,  and  obtained  credit  on  the  faith  of  its  being  his 
own.  Mrs.  Norwood  is  not  shown  to  have  objected  to  such  use,  and  her  as- 
sent must  be  presumed.  It  is  now  too  late  to  assert  her  claim  to  the  money 
or  its  proceeds  against  her  husband's  creditors.  2  Perry,  Trusts,  §  678; 
Bchouler,  Dom.  Rel.  (3d  Ed.)  §  119;  Humes  v.  Scruggs,  94  U.  S.  22. 

If  the  plaintiffs'  debt  was  in  existence  when  the  transfer  was  made,  there 
could  not  be  any  doubt  of  their  right  to  impeach  it;  for  every  voluntary  al- 
ienation of  his  property  by  an  einbarassed  debtor  is  presumptively  fraudulent 
againstiexisting  creditors.  Indebtedness  raises  a  presumption  of  fraud,  which 
becomes  conclusive  upon  insolvency.  But,  as  to  subsequent  creditors,  a  vol- 
untary conveyance  by  a  person  in  debt  is  not  per  se  fraudulent.  To  make  it 
■o,  proof  of  actual  or  intentional  fraud  is  required.  Sexton  v.  Wfieaton,  8 
Wheat.  229, 1  Amer.  L^ad.  Cas.  17,  and  notes;  Hinders  Lessee  v.  Longworth, 
11  Wheat.  199;  Mattingley  y.Nye,  8  Wall,  370;  Wallace  r.Penfleld,  106  U. 
ft.  260. 1  Sup.  Ct.  Bep.  216;  Payne  v.  Stanton,  59  Mo.  159;  Reads  v.  Licings- 
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ton,  3  Johns.  Ch.  501;  MHidbury  v.  Harrison,  11  Mo.  App.  136,  affirmed  on 
error,  3  S.  W.  Bep.  203.  The  cases  have  always  made  this  distinction  be- 
tween the  two  classes  of  creditors  as  to  the  burden  and  quantum  of  proof. 
But  in  the  text-books  and  in  the  decided  cases  there  is  some  obscurity,  and 
perhaps  conflict,  as  to  what  are  the  frauds  of  which  subsequent  creditors  may 
take  advantage.  Where  the  fraud  is  directed  specifically  against  them,  as 
where  a  voluntary  settlement  is  made  witli  a  view  to  becoming  subsequently 
indebted,  there  can  be  no  difficulty.  Such  a  case  was  Savage  v.  Murphy,  34 
K.  Y.  508,  where  the  judgment  debtor,  being  engaged  in  an  extensive  busi- 
ness, and  already  considerably  indebted,  stripped  himself  of  the  title  to  all  his 
property  by  transfer  to  his  wife  and  children,  with  the  intent  to  contract  a 
future  indebtedness  on  tlie  credit  of  his  apparent  ownership  of  the  property 
transferred,  of  which  he  still  remained  in  possession.  But  is  it  necessary,  in 
every  such  attack,  to  show  a  specific  intent  to  defraud  future  creditors?  Or 
may  the  transfer  be  avoided  at  the  suit  of  a  subsequent  creditor,  on  proof 
thai  It  was  a  fraud  upon  the  rights  of  previous  creditors?  In  Toney  v.  Mo- 
Gehee,  38  Ark.  427,  it  was  said:  "A  voluntary  conveyance  maybe  impeached 
by  a  subsequent  creditor,  on  the  ground  that  it  was  made  in  fraud  of  existing 
creditors;  but,  to  do  so,  he  must  show  either  that  actual  fraud  was  intended, 
or  that  there  were  debts  still  outstanding,  which  the  grantor  owed  at  the 
time  he  UKide  it."  As  we  have  stated  above,  a  creditor  who  assails  a  convey- 
ance of  his  debtor's  property,  made  before  the  creation  of  his  debt,  must  show 
fraud  in  fact.  Existing  indebtedness  is  not  conclusive,  but  only  a  circum- 
stance from  which  the  fraudulent  intent  may  be  inferred.  Pepper  v.  Carter, 
11  Mo.  543;  Rose  v.  Broion,  11  W.  Va.  134.  In  Cunningham  v.  Williams, 
42  Ark.  170,  it  was  said  that  the  intention  must  have  been  to  put  the  property 
beyond  the  reach  of  debts  which  the  settlor  intended  thereatter  to  contract, 
and  which  he  did  not  intend  to  pay,  or  had  not  reasonable  expectation  of  be- 
ing able  to  pay.  Compare  1  Amer.  Lead.  Gas.  (5th  Ed.)  *40  et  seq;  Wait, 
Fraud.  CJonv.  c,  6;  Bump,  Fraud.  Con  v.  c.  13;  Graham  v.  Railroad  Co.,  102 
U.  S.  148;  Uorhach  v.  Hill,  112  U.  S.  144,  5  Sup.  a.  Bep.  81;  Reade  v.  Liv- 
ingston, 3  Johns.  Ch.  497;  STiand  v.  Hanley,  71  N.  Y.  319;  Parkman  v. 
Welch,  19  Pick.  237;  Day  v.  Cooley,  118  Mass.  527;  Claflin  v.  Mess,  30  N.  J. 
Eq.  211;  Johnson  v.  Skaggs,  2  S.  W.  Bep.  493,  (Court  of  Appeals  of  Ken- 
tucky, January,  1887.)  But  whether  it  be  sufficient  for  the  subsequent  cred- 
itor to  prove  that  the  conveyance  was  intended  to  defraud  existing  creditors, 
or  whether  he  must  prove  that  it  was  executed  as  a  cover  for  future  schemes 
of  fraud,  the  deed  under  consideration  must  be  condemned.  It  was  a  volun- 
tary  post-nuptial  settlement  by  Norwood  upon  his  wife.  He  was  at  thai 
time,  according  to  his  own  account,  largely  insolvent  as  an  individual,  an#the 
firm  of  which  he  was  a  member  was  on  the  brink  of  ruin.  The  amount  he 
eettled  upon  his  wife  exceeded  in  value  the  rest  of  his  property.  The  deed  to 
the  wife  was  never  acknowledged  before  an  officer  by  the  grantor  until  about 
two  years  after  its  execution,  and  since  the  commencement  of  this  suit. 
Witliout  acknowledgment  it  could  not  be  recorded.  The  possession  of  the 
property,  and  the  concealment  of  the  transfer,  may  have  enabled  Norwood  to 
obtain  a  false  credit.  And,  shortly  after  the  transfer,  his  firm  contracts  a 
<Lebt  of  considerable  magnitude  to  the  plaintiffs,  which  they  had  no  reason- 
able grounds  to  believe  they  would  be  able  to  pay.  The  transaction  wears 
the  badge  of  fraud. 

The  decree  is  reversed,  and  the  cause  remanded,  with  directions  to  grani 
to  the  plaintiffs  the  relief  they  pray  for. 
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Bx  parte  Hilltard. 

Billiard  v.  Billiard. 

{Supreme  Court  of  Arkanaas.    Deoember  10, 1887.) 

L  DOWEB  —  A88IGN1CXST  ^  CONCUBBBKT    JUBISDIOTIOM    07    ChANOSRT    Aim    PbOBATV 

Courts. 

Code  Ark.  art.  7,  §  84,  transferred  to  the  probate  court  **8uch  ezcluBiYe  original 
jurisdiction  in  matters  relative  to  ♦  ♦  ♦  the  estates  of  deceased  persons  ♦  *  * 
as  is  now  vested  in  the  circuit  court "  The  circuit  court  of  probate  and  the  circuit 
court  in  chancery  had  previously  exercised  concurrent  iurisoiotion  in  matters  relat- 
ing to  assignments  of  dower.  Held  that,  under  the  Code,  the  probate  court  and  tha 
circuit  court  in  chancery  have  concurrent  jurisdiction  in  such  matters. 
2.  Same. 

The  widow  of  a  decedent  petitioned  the  probate  court  for  an  assignment  of  dower, 
and  that  court  entered  a  judgment,  and  appointed  oommlssioners  to  carry  it  into  ef- 
fect. Subsequentlv  she  flled  a  bill  in  chancery  to  restrain  the  execution  of  the  pro- 
bate judgment,  ana  for  an  assignment  of  dower  by  the  chancery  court.  Held  that, 
although  the  circuit  court  in  chancery  had  concurrent  jurisdiction  with  the  probate 
court,  the  bill  was  rightly  dismissed. 

Appeals  from  circuit  court,  Chicot  county;  John  M.  Bradley,  Judge. 

These  appeals  arose  out  of  the  administration  of  the  estate  of  appellant's  de> 
ceased  husband  in  the  probate  court  of  Chicot  county.  The  record  disclosed 
that  she  had  filed  a  petition  in  that  court  for  an  assignment  of  dower;  and 
eventually,  upon  the  prayer  of  the  parties  defendant,  dower  was  assigned. 
She  subsequently  applied  to  the  circuit  court  of  Chicot  county  by  way  of  cer- 
tiorari to  quash  the  proceedings  of  the  probate  court  for  want  of  jurisdiction^ 
but  the  circuit  court  refused  the  application.  She  also  filed  a  bill  in  chancery 
against  the  administrator  and  heirs  of  her  deceased  husband's  estate;  claim* 
ing,  inter  alia,  that  the  execution  of  the  judgment  of  the  probate  court  should 
be  restrained,  upon  the  allegation  that  it  was  coram  nonjudice  and  void;  and 
claiming  an  assignment  of  dower  by  the  chancery  court;  but  the  chancellor 
dismissed  the  bill,  with  costs.  Both  decisions  were  appealed  from,  and,  as- 
each  involved  the  question  of  the  jurisdiction  of  the  probate  court,  they  were 
heard  together. 

W.  S.  McCain,  W.  B.  Street,  and  H.  M.  <ft  Q.  B.  Rose,  for  appellant.  D. 
R.  Reynolds,  I,  F,  Robinson,  and  Mark  Valentine,  for  appellees. 

CooKRiLL,  C.  J.  The  probate  courts  in  this  state  exercised  a  limited  juris- 
diction in  the  allotment  of  dower  from  the  passage  of  the  act  of  February  28, 
1838.  until  the  tribunals  were  abolished,  in  1873.  Hill  v.  Mitchell,  5  Ark. 
608;  Menifee^s  Adm'r  v.  Menifee,  8  Ark.  9;  Jones  v.  Jozies,  28  Ark.  19;  Acts 
April  16,  17,  1873.  By  the  act  of  April  16,  1873,  all  the  power  and  Jurisdic- 
tion, of  whatever  nature,  previously  exercised  by  the  probate  courts,  were- 
conferred  exclusively  upon  the  circuit  courts:  and  by  the  act  of  seventeenth 
of  April  the  office  of  probate  judge  was  formally  abolished.  The  constitution 
of  1874  re-established  the  probate  courts,  and  invested  them  with  "such  ex* 
elusive  original  jurisdiction  in  matters  relative  to  the  probate  of  wills,  the  es- 
tates of  deceased  persons,  executors,  administrators,  guai*dians,  and  persons 
of  unsound  mind,  as  was  then  (*Ms  now,"  is  the  language  of  the  constitution) 
vested  in  the  circuit  courts,  or  might  be  thereafter  prescribed  by  law."  Arti- 
cle 7,  §  34.  Section  23  of  the  schedule  of  the  constitution  directed  that  the 
probate  courts  provided  for  in  that  instrument  sliould  be  regarded  as  continu* 
ations  of  the  circuit  courts  for  the  business  within  the  jurisdiction  of  the  pro* 
bate  courts,  and  that  the  papers  and  records  pertaining  to  the  latter  should  be 
transferred  to  them.  When  the  constitution  was  framed,  it  was  the  prevail- 
ing practice  in  the  circuit  courts,  authorized  by  tlie  eleventh  section  of  the  act 
of  April  16,  1873,  to  keep  a  docket  for  the  probate  business  separate  from  tlie 
law  and  equity  dockets;  and  the  papers  and  records  were  entitled  "In  Pro- 
bate,"  to  distinguish  them  from  the  proceedings  at  law  and  in  equity;  and 
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the  coQrt  for  the  transaction  of  all  matters  formerly  cognizable  in  the  pro- 
bate courts  was  as  easily  distinguishable  as  before  the  abolition  of  the  sepa- 
rate courts  of  probate.  Under  the  act,  the  circuit  courts  in  probate,  and  the 
circuit  court  in  equity,  (where  chancery  jurisdiction  was  exercised  by  the  cir- 
cuit courts,)  exercised  concurrent  jurisdiction  in  the  allotment  of  dower,  to 
the  same  extent  that  the  probate  courts  and  the  circuit  courts  had  previously 
done.  The  provisions  of  the  constitution  defining,  and  preparing  to  put  into 
immediate  execution,  the  jurisdiction  of  the  probate  courts,  were  framed  with 
reference  to  the  powers  and  practice  of  the  circuit  court  iu  probate  under  that 
act.  The  design,  we  must  infer,  was  that  all  pending  business  properly  cog- 
nizable on  the  probate  side  of  the  circuit  court  should  be  continued  without 
break  or  interruption  in  the  tribunals  newly  created  to  succeed  them.  A  pro- 
ceed! ng  instituted  by  the  widow  on  the  probate  side  of  the  circuit  court,  if 
properly  cognizable  there,  would  have  been  transferred  with  the  other  busi- 
ness to  the  new  tribunal,  as  the  successor  to  that  business;  for  the  right  of 
the  widow  to  apply  to  the  court  exercising  probate  jurisdiction,  to  allot  her 
dower,  had  not  been  abrogated.  Gantt,  Dig.  8  2242.  The  law  was  not  in 
conflict  or  inconsistent  with  any  provision  of  the  constitution  of  1874,  and 
was  continued  in  force  by  it.  See  section  1  of  the  schedule.  It  had  been  pre- 
viously ruled,  under  a  similar  provision  of  the  constitution  of  183o,  that  the 
act  conferred  a  limited  jurisdiction  in  the  allotment  of  dower  on  the  probate 
court,  concurrent  with  the  circuit  courts  in  chancery.  Menifee  v.  Menifee^ 
supra.  It  would  seem  to  follow  that  it  was  the  intention  that  the  ancient 
practice  in  this  respect  should  continue.  Baker  v.  State,  44  Ark.  134;  Fur 
laski  Co,  Equalization  Board  CaseSf  ante,  1.  While  the  court  has  never  ex- 
pressly ruled  on  the  point,  we  find  that  it  has  impliedly  recognized  the  power 
of  the  probate  court  to  assign  dower  in  both  personalty  and  realty  since  the 
constitution  of  1874,  { Webb  v.  Smith,  40  Ark.  17;  McWhirter  v.  HoherU,  Id. 
288;  Gibson  v.  Dotoell,  42  Ark.  164;)  and  that  its  expressions  in  cases  where  the 
question  was  not  directly  involved,  imply  that  all  the  old  jurisdiction  of  the 
probate  court,  without  restriction  or  qualiflcation,  was  restored  to  it  by  that 
Instrument.  ReinTiardt  v.  Gartrell,  83  Ark.  727;  Hall  v.  Brewer,  40  Ark. 
441.  The  effect  of  the  change  was  only  to  create  a  separate  court  of  probate, 
and  to  elevate  it  from  a  statutory  to  a  constitutional  basis.  The  original  eq- 
uitable jurisdiction  over  the  subject  has  never  been  doubted.  Such  original 
jurisdiction  as  the  circuit  courts  in  probate  had  the  exclusive  cognizance  of 
the  probate  courts  alone  have  succeeded  to.  ReinTiardt  v.  Qartrell,  supra; 
Turner  v.  Rogers,  4  S.  W.  Bep.  193,  and  cases  cited.  But  they  had  not  exclu- 
sive jurisdiction  in  the  assignment  of  dower,  but  concurrent  with  the  circuit 
court  in  chancery;  or,  as  in  Pulaski  county,  with  the  separate  court  of  chan- 
cery. 

It  will  not  do  to  interpret  "circuit  court."  as  used  in  section  34,  art.  7, 
Const.,  to  include  the  circuit  court  in  chancery,  as  well  as  the  circuit  court  in 
probate,  because,  by  section  15  of  the  same  article,  jurisdiction  in  equity 
is  vested  in  the  circuit  courts  until  the  legislature  should  deem  it  expedient 
to  establish  separate  courts  of  chancery;  and,  as  was  said  in  Jones  v.  Gra- 
ham,  36  Ark.  405,  '* courts  of  probate,  certainly,  as  this  court  insists,  are 
not  courts  of  chancery,  with  any  jurisdiction  generally  to  confer  equitable  re- 
lief.'' They  have  not  ousted  the  chancery  jurisdiction  exercised  by  the  circuit 
courts  under  the  constitution  of  1836.  Hall  v.  Bretoer,  supra;  Turner  v. 
Rogers,  supra.  If  we  should  construe  section  34  literally,  without  reference 
to  the  other  provisions  on  jurisdiction,  no  action  could  be  maintained  in  the 
circuit  court  against  an  executor  or  administrator  to  establish  a  claim  against, 
or  that  would  in  anywise  affect,  the  estate  of  a  decedent;  and  the  suggestion 
of  the  death  of  a  defendant  would  at  once  abate  a  suit  at  law  or  in  equity. 
By  construing  the  provisions  upon  jurisdiction  togetlier,  so  as  to  give  effect 
to  all,  (article  7,  §§  4, 11, 15,)  the  jurisdiction  of  the  probate  and  chancery  courts 
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is  praserved  in  the  allotment  of  dower.  The  latter  is  the  more  potent,  most 
general,  and  usually  resorted  to;  but  when  the  estate  is  in  course  of  adminis- 
tration, as  it  is  in  the  case  before  us,  and  it  is  desired  only  to  allot  dower, 
without  adjusting  any  question  of  title  or  damage,  the  probate  court  has  the 
power  and  machinery  to  act  on  the  petition  of  the  widow.  Menifee  v.  Meni- 
fee, supra;  Mansf.  Dig.  §  2606. 

The  appeal  in  the  case  of  Ex  parte  HUliard  is  an  effort  by  certiorari  to 
quash  the  proceeding  of  the  probate  court  assigning  the  appellant  dower, 
upon  the  ground  that  the  court  had  no  jurisdiction.  But  the  court  was  vested 
with  that  power.  It  is  argued,  however,  that  the  power  can  be  invoked  by 
the  widow  alone.  See  Mansf.  Dig.  §  2606.  Be  this  as  it  niay,  the  record  dis- 
closes tiiat  a  petition  was  first  filed  by  the  widow  for  the  allotment  of  dower, 
and,  while  it  was  pending,  the  parties  defendant  to  the  petition  made  applica- 
tion afresh  to  the  court  to  grant  the  widow^s  request,  and  dower  was  assigned. 
The  second  proceeding  in  the  same  court  between  the  same  parties  wiis  in  ef- 
fect a  continuation  of  the  first.  The  judgment  of  the  circuit  court,  refusing 
to  quash  the  probate  judgment,  is  affirmed. 

The  second  appeal  arises  out  of  the  same  matters.  Mrs.  Hilliard  filed  a  bill 
in  equity  against  the  administrator  and  heirs  of  her  deceased  husband's  es- 
tate, seeking  to  surcharge  the  accounts  of  the  administrator;  to  recover  a  de- 
mand for  rents  of  one  of  the  heirs;  to  restrain  the  execution  of  the  judgment 
of  the  probate  court  assigning  her  dower,  upon  the  allegation  that  it  was  coram 
nonjudice  and  void;  and  for  the  assignment  of  dower  by  the  chancery  court. 
After  taking  a  volume  of  proof  on  the  question  of  fraud  in  the  administra- 
tor's accounts,  the  chancellor  dismissed  the^bill,  and  adjudged  the  costs  against 
Mrs.  Hilliard.  It  is  now  conceded  that  the  widow  had  no  interest  in  the  ad- 
ministnitor's  accounts,  and  that  the  claim  for  rents  set  up  by  her  is  purely  1&- 
gal,  and  cognizable  at  law  in  a  proceeding  against  the  party  indebted.  The 
only  contention  is  that  the  court  erred  in  not  assigning  the  widow's  dower. 
No  valid  objection  to  the  judgment  of  the  probate  court  was  shown.  Tlial 
court,  having  jurisdiction  of  the  subject-matter  concurrent  with  the  chancery 
court,  had  assumed  it  at  the  instance  of  the  widow,  had  entered  a  judgment, 
and  ap|K)inted  commissioners  to  carry  it  into  effect,  before  the  cliancery  ja- 
risdiction  was  invoked.  The  chancellor  was  right  in  declining  to  interfere. 
State  y.  Levers,  34  Ark.  198,  199.    Affirmed. 


Jeffries  «.  Harqits. 
{Supreme  Court  of  Arkansas.    December  17, 1887.) 

1.  BOUTTOAIUES— EVIDKNCB  TO  ESTIBLISH— TbSTIMONT  OF  PjSRSOMS  FaMUJAR  WITH  TOM 

Land. 

In  an  action  for  trespass  on  wild  land,  plaintiff  proved,  by  a  surveyor  and  others 
familiar  with  the  dividm^  lines,  that  defendant  had  crossed  the  line  and  cut  timbee. 
The  court  instructed  the  jury  that  the  line  could  not  be  proved  except  by  a  certifled 
copy  of  the  record  of  a  survey  made  by  a  county  surveyor,  or  by  a  survey  made  by 
*  mutual  consent  of  the  parties.  The  instruction  was  based  on  Ark.  Dig.  18S4,  %  1183^ 
which  provides:  **No  survey  made  by  any  person,  except  the  county  surveyor  of» 
his  deputy,  shall  be  considered  as  le^al  evidence  in  any  court,  «  *  *  unless  such 
surveys  are  made  under  authority  oi  the  United  States,  or  by  the  mutual  consent  of 
the  parties.  **  Held,  that  the  instruction  was  a  misconception  of  that  law,  and  the 
evidence  offered  was  competent  to  establish  identity  of  the  land. 

2.  Tbbspass— Entbt  undbb  Uxstakb. 

In  an  action  for  trespass  to  wild  land,  the  court  tnstnicted  the  Jury  that,  if  the  de- 
fendant crossed  the  boundary  line  between  the  two  tracts  through  mistake,  he  was 
not  guilty  of  trespass,  thougn  he  cut  and  carried  away  trees.  Held  error,  as  it  was 
defendant's  duty  to  know  tne  boundaries  of  his  own  land,  and  keep  within  them, 
and  ignorance  would  not  excuse  a  trespass. 

Appeal  from  circuit  court,  Cleveland  county;  W.  D.  Johnson,  Special  Jndgp. 
Action  for  trespass  for  cutting  timber  on  unimproved  land. 
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D.  ff.  Rousseau  and  W.  P.  at^hens,  for  appellant.  Jf,  X.  /one«,  for  ap- 
pellee. 

GoGERELL,  0.  J.  This  is  an  action  of  trespass  brought  by  the  appellant 
against  the  appellee.  It  is  a  petty  controvei-sy  about  the  damage  done  to  a 
pieoe  of  wild  land  by  entering  upon  it  and  cutting  and  carrying  away  a  few 
trees.  The  defendant  had  bought  the  right  to  cut  the  timber  from  a  tract 
Adjoining  the  plaintiff's,  and,  through  an  apparent  misunderstanding  as  to 
where  the  dividing  line  lay,  entered  upon  the  land  in  controversy.  Counsel 
upon  both  sides  have  confined  their  inquiries  to  questions  arising  on  the  charge 
to  the  jury  as  to  what  constitutes  a  trespass,  and  what  evidence  was  compe- 
tent to  prove  the  boundary  line  between  the  two  estates.  The  abstract  goes 
no  fui-ther,  and  we  do  not,  therefore,  go  beyond  it. 

The  plaintiff  proved  by  a  surveyor,  and  others  who  professed  to  be  familiar 
with  the  dividing  line  between  the  land  claimed  by  her  and  that  held  by  tlie 
defendant,  that  the  defendant  or  his  agents,  under  his  direction,  had  crossed 
the  line  and  cut  trees  upon  her  side;  but  the  court  instructed  the  jury,  in  ef- 
fect, that  the  line  could  not  be  proved  by  any  evidence  except  by  a  certified 
copy  of  the  record  of  the  survey  made  by  a  county  surveyor,  or  by  a  survey 
made  by  the  mutual  consent  of  the  parties.  The  charge  on  this  point  was 
based  upon  section  1182  of  Mansfield's  Digest,  but  is  a  misconoeption  of  that 
provision  of  the  law,  as  was  pointed  out  in  Ledbetter  v.  Fitzgerald,  1  Ark. 
448,  and  Smith  v.  LeacK  44  Ark.  287.  The  evidence  offered  by  the  plaintiff 
was  competent  to  establish  the  identity  of  the  land  to  which  the  injury  was 
done.    Cases  supra. 

The  court  also  instructed  the  jury  that  if  the  defendant  crossed  the  bound- 
ary line  between  the  two  tracts  through  mistake,  he  was  not  guilty  of  tres- 
pass, notwithstanding  he  cut  and  carried  away  the  trees.  It  was  the  defend- 
ant's duty  to  know  the  boundaries  of  his  own  land  and  keep  within  them,  and 
ignorance  thereof  would  not  justify  a  trespass  upon  his  neighbor's  land.  Th0 
judgment  must  be  reversed  and  the  cause  remanded. 


Paulsy's  Gxtabdian  0.  Drain. 
{Cawrt  of  Appeals  of  Kenhuky    January  6, 1888.) 

liZBSL  AND  SLAITDBB— iNBTIOATIOlf  07  OtTBKSB— SUTFICIBNCT  07  EviDBNCB. 

In  an  action  for  slander,  th«  fitther,  brother,  and  his  wife,  of  an  infant  defendani 
who  had  uttered  the  defamatory  words,  were  made  defendants  as  instigators  of  the 
wrong,  but  the  words  were  not  uttered  in  their  presence,  and  the  only  evidence 
asainst  them  was  that  one  had  said  to  another  ox  them  that  the  infant  defendant 
'^nad  said  eversrthing  she  wanted  to  about"  the  plaintiff.  Held,  that  there  was  not 
sufficient  evidence  against  them  to  go  to  the  jury. 

Appeal  from  circuit  court,  Hardin  county. 

This  was  an  action  for  slander,  and  was  brought  by  the  guardian  of  Mary 
Pauley  against  Lora  Drain,  an  infant,  whose  father,  Meredith  Drain,  and 
brother,  and  his  wife,  J.  T.  Drain,  and  Sarah  J.  Drain  were  made  defendants 
as  instigators  of  the  wrong.  The  judgment  below  was  in  the  defendants* 
favor.  The  plaintiff  sued  out  an  appeal  against  Meredith,  J.  T.,  and  Sarah  J. 
Drain. 

James  Montgomery^  for  appellant.    8.  H.  Bush^  for  appeUeea. 

Holt,  J.  The  appellant,  Mary  Pauley,  by  her  guardian,  brought  this  ao- 
tlon  for  slander  against  Lora  Drain,  an  infant  about  12  years  old.  Her 
father,  the  appellee  Meredith  Drain,  and  her  brother  and  his  wife,  the  appel^ 
lees  J.  T.  and  Sarah  J.  Drain,  were  also  made  defendants  upon  the  avermeni 
that  they  instigated  and  procured  Lora  to  utter  the  slanderous  ciiarge.  Afc 
the  close  of  the  plaintiff's  testimony  the  jury  were  peremptorily  Instructed  t9 
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find  for  the  appellees  Meredith,  J.  T.,  and  Sarah  J.  Drain.  A  verdict  for 
8500  was,  however,  returned  by  them  against  Lora  Drain.  Upon  an  appeal 
by  her  it  was  reversed.  Upon  the  record  fchen  filed  the  appellant,  Maiy  Pauley, 
has  now  sued  out  this  appeal  against  the  appellees  Meredith,  J.  T.,  and  Sarah 
J.  Drain. 

No  brief  is  presented,  nor  has  any  argument  been  made  in  her  behalf.  We 
can  conceive  no  ground  for  the  appeal,  save  that  the  lower  court  should  not 
have  given  the  peremptory  instruction  for  the  appellees.  Indeed,  this  was 
the  only  ground  upon  which  a  new  trial  was  asked  below  as  to  them.  It  is 
urged  by  the  appellees  that  the  Judgment  must  be  VLfHrmGd— First,  because  no- 
schedule  for  this  appeal  was  filed  in  the  lower  court;  and,  second,  that  this 
court  cannot  conclude  that  the  bill  of  exceptions  used  on  the  appeal  by  Lora 
Drain  embraced  all  the  evidence  introduced  against  the  appellees.  It  was,, 
however,  all  one  trial.  The  bill  states  that  it  contains  all  the  testimony  that 
was  introduced,  and  the  transcript  on  file  here  shows  that  it  is  a  copy  of  the 
entire  record  used  in  the  trial  coui-t. 

The  evidence,  however,  shows  that  the  defamatory  words  were  uttered  by 
Lora  Drain  in  the  absence  of  the  appellees,  and  there  is  an  utter  want  of 
testimony  showing  any  knowledge  upon  *^heir  part  at  the  time  of  the  wrongs 
or  that  they  instigated,  procured,  indorsed,  or  repeated  it.  A  parent  is  not 
liable  as  such  for  the  wrongful  act  of  his  child.  Townsh.  Sland.  &  Lib. 
157,  note.  One  witness  testifies  that,  in  passing  by  (their  house  proba- 
bly) the  night  after  the  day  when  the  words  were  spoken  by  Lora,  he  heard 
the  appellee  Sarah  J.  Drain  say  to  her  husband,  the  appellee  J.  T.  Drain, 
that  "Lora  had  said  everything  she  wanted  to  about  Mary  Pauley."  Thia 
is  the  only  testimony  upon  which  it  could  be  contended  that  the  case  should 
have  gone  to  the  jury  as  to  any  of  the  appellees  without  a  peremptory  in- 
struction to  find  for  them.  It  was,  however,  insufficient  for  that  purpose* 
It  evidences  no  conspiracy  between  any  of  them  and  the  utterer  of  the  slander^ 
to  defame  the  appellant.  It  was  not  a  repetition  or  indorsement  of  it,  nor 
does  it  tend  to  the  slightest  extent  to  sustain  the  charge  that  these  appellees^ 
or  any  of  them,  instigated  the  wrong.  If  it  did,  however  slightly,  then  the 
question  of  their  liability  should,  as  has  often  been  held  by  this  court,  have 
been  submitted  to  the  jury.    Judgment  affirmed. 


Bush  et  a2.  v.  Lisle  et  cU. 
(Court  of  Appeals  of  Kentucky.   January  5, 18S8.) 

1.  AFPBAIi— RbCOBDS— SUPFLBMBNTAL  AbSTKAOT. 

s^  transcript  was  filed  in  good  faith,  and  was  as  complete  as  It  ooald  be  made  at 
the  time,  but  the  grounds  for  a  new  trial,  which  were  eitBentlai  to  the  prosecution 
of  the  appeal,  had  oeen  lost,  and  were  omitted.  The  contents  of  the  lost  document 
were  then  proved,  and  a  supplemental  record  was  offered  before  the  case  was  sub- 
mitted, but  after  the  time  lOlowed  for  filing  the  transcript  had  passed,  and^o  ex- 
tension of  time  was  obtained.  JSeldj  that  the  supplemental  record  should  be  al- 
lowed to  be  flledj 
S.  Record— SuppLTiNO  Lost  Record. 

A  record  of  a  court  being  lost,  a  motion  was  made  before  a  special  Judge  of  the 
court,  who  directed  the  master  commissioner  to  take  proof  as  to  its  contents.  The 
parties  were  notified  and  were  heard,  and  at  a  subsequent  term  of  the  oourt  the  reg- 
ular judge  confirmed  the  commissioner's  report.  HeldL  that  the  order  of  reference 
was  properly  made;  that  the  regidar  judge  had  jurisdiction,  and  had  before  him 
sufficient  evidence  to  establish  the  contents  of  the  lost  document.^ 

Appeal  from  circuit  court,  Clark  county. 

This  was  an  action  to  establish  the  validity  of  a  will.  The  Judgment  of 
the  court  below  being  against  B.  £.  Bush  et  aL,  they  appealed,  and  filed  a 

'As  to  the  admissihility  of  secondary  evidence  to  show  the  contents  of  public  records* 
see  Mobley  v.  Watts,  (N.  C.)  8  S.  E.  Rep.  677,  and  note;  Bx  parte  Carr,  (Neb.)  35  N.  W. 
Rep.  409;  Clifton  v.  Fort,  (N.  C.)  3  S.  E.  Rep.  726. 
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transcript  of  the  record,  which  not  being  complete,  a  snpplemental  record 
was  offered  after  the  time  allowed  for  filing  had  elapsed.  J.  B.  Lisle  et  al.p 
the  appellees,  then  moved  to  dismiss  the  appeal. 

Wm.  Lindsay  and  W,  M.  Beckner,  for  appellants.  Breckinridge  d  Shelby 
and  Chcuf.  8.  BraneUm,  for  appellees. 

Pryor,  G.  J.  Section  738  of  the  Ck)de  provides :  "  The  appellant  shall  file  the 
transcript  in  the  office  of  the  clerk  of  the  court  of  appeals  at  least  twenty  days 
before  the  first  day  of  the  second  term  of  said  court  next  after  the  granting  of 
the  appeal,  unless  the  court  extend  the  time,  |»  for  cause  the  court  may  do." 
The  penalty  for  failing  to  file  the  transcript  is  the  dismissal  of  the  appeal. 
Section  740,  Civil  Code.  In  the  case  before  us  the  appellant  obtained  a  tran- 
script of  the  record  in  the  court  below,  and  filed  it  in  this  court;  in  a  few 
months  after  the  appeal  was  granted.  The  record  as  filed  was  not,  however, 
a  complete  transcript,  as  the  grounds  embodied  in  the  motion  for  a  new  trial 
had  been  lost,  and  could  not  be  found  by  the  clerk;  still  the  appellant  had 
brought  the  whole  record,  so  far  as  it  could  be  made  complete  by  the  clerk  be- 
low, and  filed  it  in  this  court.  After  this  had  been  done,  the  appellants ,  with- 
out asking  an  extension  of  time  for  that  purpose,  proceeded  in  the  court  be- 
low to  supply  the  lost  paper,  and  when  supplied  and  offered  in  this  court,  the 
time  for  filing  a  transcript  had  passed,  and  for  that  reason  the  appellees  moved 
to  dismiss  the  appeal,  insisting  that  the.  appellants  must  have  filed  in  thi» 
court  within  the  time  prescribed  by  the  Code  the  entire  record,  or  so  much  of 
it  as  would  enable  the  court  to  hear  and  determine  the  questions  raised.  As- 
the  case  below  was  a  proceeding  contesting  the  validity  of  a  paper  offered  as 
the  last  will  of  the  testator,  the  grpunds  for  a  new  trial  were  essential  to  the 
prosecution  of  the  appeal,  as  without  them  the  court  would  necessarily  dis-- 
miss  it,  the  questions  raised  calling  the  attention  of  this  court  only  to  errors 
of  law  committed  during  the  progress  of  the  trial. 

There  would  be  some  difficulty  in  sustaining  the  right  of  appellants  to  fur- 
ther prosecute  the  appeal,  but  for  the  practice  heretofore  prevailing,  and  for 
the  additional  reason  that  by  the  provisions  of  the  Code  the  appellant  may 
(with  few  exceptions)  bring  a  partial  transcript  of  the  record  here,  and  upon 
that  have  his  rights  determined.  It  is  true,  the  sections  of  the  Code,  with 
reference  to  assignments  of  error,  have  been  repealed;  yet  the  appellant,  as 
this  court  has  heretofore  held,  may  still  bring  a  partial  transcript  to  this  court. 
This  certainly  requires  a  liberal  construction  of  the  provision  of  the  Code  as 
to  the  time  of  filing,  for  if  the  language  of  the  Code  is  literally  followed  and  a 
complete  transcript  required,  or  so  much  of  it  as  may  be  necessary  for  the- 
purpose  of  the  appeal,  with  no  right  to  offer  a  supplemental  record  after  the 
time  for  filing,  great  injustice  would  often  be  the  result,  and  the  litigant 
turned  out  of  court  for  an  omission  of  the  clerk  to  copy  some  important  paper 
or  pleading,  or  the  failure  of  counsel  to  notice  that  he  has  a  defective  record 
until  his  case  is  ready  for  submission.  When  submitted  upon  a  defective  or 
partial  record,  this  court  has  held  that  it  is  then  too  late  to  amend  it;  but  it 
has  been  the  universal  practice,  when  a  transcript  has  been  in  good  faith  filed,, 
and  is  defective,  or  contains  only  a  part  of  the  proceedings  below,  to  permit 
the  filing  of  a  supplemental  record  at  any  time  before  submission.  The  filing 
only  of  the  Judgment  rendered  below  would  not  be  regarded  as  the  filing  of  a 
transcript  within  the  meaning  of  the  Code;  but  it  must  be  such  a  transcript 
as  evidences  the  purpose  of  the  appellant  to  furnish  this  court  with  so  muchi 
of  the  record  as  will  enable  us  to  decide  the  questions  of  law  or  fact  involved. 
in  the  litigation. 

In  this  case  it  is  manifest  that  the  grounds  for  a  new  trial  had  been  lost, — a 
fMSt  known  to  both  parties;  but  before  the  case  wsis  submitted,  the  lost  record 
had  been  supplied,  and  when  offered  should  be  filed,  unless  valid  objections 
exist  as  to  the  mode  of  establishing  and  supplying  the  loss.    If  the  original 
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grounds  for  a  new  trial  had  been  found,  and  a  copy  supplying  the  defect 
tendered  when  the  supplemental  record  was  tendered,  this  court  would  have 
permitted  the  filing.  If  so,  we  see  no  reason  for  rejecting  the  one  offered. 
Either  party  may  bring  up  parts  of  the  record, — the  appellee  as  well  as  the 
appellant* — when  the  latter  has  failed  to  bring  as  much  of  the  record  as  in 
the  opinion  of  the  appellee  is  necessary  to  an  intelligent  understanding  of  tlie 
case.  The  appellant  is  liable  to  pay  the  additional  cost  if  he  brings  moi-e 
of  the  record  than  may  be  necessary,  and  hence  the  necessity  of  following 
the  practice  heretofore  adopted  by  this  court.  The  clerk  may  have  omitted 
to  copy  the  smallest  paper  in  the  record,  yet  vital  to  the  appeal,  or  to  copy  a 
deed  evidencing  title,  and  it  would  be  a  harsh  ruling  to  say  that  such  de- 
fects could  not  be  supplied  before  submission.  So,  whether  by  the  omission 
of  the  clerk,  the  oversight  of  counsel,  or  the  loss  of  a  paper,  a  part  of  the  rec- 
ord, if  a  transcript  is  filed  in  good  faith,  the  defect  can  be  supplied  before  sub- 
mission. The  proper  practice  should  have  been  to  ask  for  an  extension  of 
time;  still  this  provision  was  evidently  intended  to  apply  to  cases  where  no 
transcript  could  be  filed  in  time  because  of  the  magnitude  of  the  record  or  the 
want  of  time  on  the  part  of  the  clerk  to  make  it,  and  not  to  cases  where  the 
transcript  has  been  filed  and  an  omission  to  make  it  complete.  The  appellee 
may  by  motion  have  it  dismissed,  unless  the  time  is  extended;  but  when  the 
appellant  is  ready  to  perfect  the  record  when  the  motion  is  made,  or  before  the 
dismissal,  the  court  in  its  discretion  will  allow  the  amendment. 

It  is  cOgain  insisted  that  the  proceeding  below  to  supply  the  lost  record  was 
not  in  accordance  with  the  statute.  The  regular  judge  of  the  Clark  circuit 
court  had  called  a  special  term  for  the  transaction  of  chancery  business  only, 
and,  not  being  present  when  the  court  convened,  a  special  judge  was  elected, 
who,  on  motion  of  the  appellants,  had  an  order  entered  directing  the  master 
commissioner  to  take  proof  as  to  the  contents  of  the  lost  record.  The  parties 
were  notified  by  the  commissioner  when  proof  would  be  taken.  They  appeared, 
and  at  a  subsequent  term  of  the  court  the  regular  judge  presiding  confirmed 
the  commissioner's  report  that  established  the  contents  of  the  lost  paper.  The 
parties  were  all  heard.  They  had  their  day  in  court,  and  while  the  statute* 
has  not  been  directly  pursued  by  appointing  a  commissioner  for  that  purpose, 
its  substantial  provisions  have  been  complied  with ;  but  if  not,  in  this  case  the 
regular  judge  who  heard  the  motion  for  a  new  trial  and  overruled  it,  and  who 
knew  from  the  statement  of  parties  on  both  sides,  and  the  clerk  of  his  court, 
that  the  paper  had  been  lost,  was  presented  with  the  report  of  his  commis- 
sioner, made  up.  from  the  testimony  of  the  parties  or  their  attorneys,  showing 
the  contents  of  the  paper,  and  upon  a  hearing  he  confirmed  the  report  and 
supplied  the  loss.  Whether,  therefore,  the  special  chancellor  at  the  special 
term  had  the  jurisdiction  to  enter  the  order,  is  immaterial.  The  regular  judge 
had  before  him  proof  sufficient  to  establish  the  loss  of  the  paper  and  its  con- 
tents. He  certainly  had  jurisdiction  of  the  question,  and  has  passed  upon  it. 
The  statute  on  the  subject  of  lost  records  is  merely  cumulative,  and  the  judge, 
whether  presiding  as  a  common-law  judge  or  chancellor,  has  jurisdiction  to 
supply  the  lost  records  of  his  court,  either  by  motion  or  by  ptatition;  and  when 
parlies  have  notice  of  the  proceeding,  and  have  been  he^urd,  the  court  having 
the  jurisdiction,  his  judgment,  even  if  it  be  erroneous,  cannot  be  so  deter- 
mined in  a  collateral  proceeding.  In  our  opinion,  however,  the  order  of  ref- 
erence was  proper.  If  made  by  the  regular  judge,  its  validity  could  not  well 
be  questioned,  and  the  special  judge  was  in  vested  for  the  time  being  with  the 
same  power.  The  chancellor  certainly  had  the  jurisdiction  to  supply  the  lost 
paper,  and  this  court  will  not  inquire  whether  the  motion  of  the  appellants 
was  upon  the  one  docket  or  the  other. 

The  original  bill  of  evidence  is  not  before  us,  so  as  we  can  dispose  of  the 
question  as  to  the  instructions.  If  not  inserted  in  the  bill,  or  made  part  of  the 
record  below,  they  will  not  be  considered.    An  order  will  be  directed  to  the 
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clerk  below  to  bring  to  this  conrt  the  original  bill  of  eyidence  and  exceptions. 
As  the  questions  with  reference  to  the  instructions  cannot  affect  the  right  to 
the  appeal,  that  question  will  be  disposed  of  on  the  final  bearing. 

The  supplemental  records  are  permitted  to  be  filed  and  the  motion  to  dis- 
miss overruled.    Com,  y.  Kegeft  IDuy.  240;  Suggett  y.  Bank,  8  Dana,  201. 


Grimes  v.  Grimes. 
{Court  of  Appeals  of  Kentucky,    January  7, 1888.) 

iNSOLyXNOT— CONYBTANCB  TO  CRBDITOB^PBBSUlfFTION  07  INTBNT  TO  PrBFBR. 

In  an  action  to  set  aside  a  deed  of  trust  for  the  benefit  of  creditors,  on  the  ground 
that  a  sale  of  certain  property  by  the  debtor  to  a  creditor,  in  part  payment  of  a  debt. 
was  in  violation  of  Gen.  St.  Ky.  art.  3.  c.  44,  S  h  (Acts  18660  which  provides  that 
every  sale,  mortgage,  etc,  made  by  a  debtor  in  contemplation  of  Insolvency,  with 
design  to  prefer  or  exclude  any  creditor,  shall  operate  as  an  assignment  and  trans- 
fer of  all  the  debtor^  s  property  for  the  benefit  of  his  creditors,  it  was  shown  that  the 
debtor  was  hoi>elessly  insolvent,  and  had  confessed  it.  Held,  the  intent  to  prefer 
would  be  presumed.^ 

Appeal  from  circuit  court,  Bourbon  county. 

George  W.  Grimes,  plaintiff,  brought  suit  against  J.  B.  Grimes'  assignee 
and  W.  S.  Grimes,  defendants,  asking  that  the  sale  of  certain  property  by  said 
J.  B.  Grimes  be  declared  in  fraud  of  creditors,  and  that  a  trust  deed  executed 
by  said  J.  B.  Grimes  to  a  trustee  for  the  benefit  of  creditors  be  set  aside. 
There  was  a  judgment  for  the  plaintiff,  and  J.  B.  Grimes'  assignee  appealed. 

George  C,  LockharU  for  appellant.    Tumey  ds  Lucas,  for  appellee. 

Holt,  J.  John  B.  Grimes,  on  June  2,  1879,  conveyed  all  his  estate,  save 
that  exempt  by  law,  to  a  trustee  for  the  benefit  of  his  creditors.  He  was  then 
largely  indebted,  and  among  others  to  his  brother,  George  W.  Grimes,  as  his 
guardian.  In  February  previous  he  had  sold  a  lot  of  corn  to  one  of  his  cred- 
itors, W.  S.  Grimes,  in  part  payment  of  his  debt;  and  on  August  22,  1879, 
George  W.  Grimes,  claiming  that  this  was  a  preference  within  the  act  of  1856, 
and  operated  as  an  equitable  transfer  of  all  the  property  of  John  B.  Grimes 
for  the  benefit  of  his  creditors,  instituted  this  action  to  have  it  so  declared,  and 
to  set  aside  the  deed  of  trust.  The  trustee,  acting  under  the  deed  of  trust,  sub- 
sequently brought  a  suit  to  settle  the  estate,  and  the  two  actions  were  consol- 
idated and  heard  together,  resulting  in  the  success  of  George  W.  Grimes. 
This,  by  virtne  of  section  7,  art.  2,  c.  44,  Gen.  St.,  secured  to  him  priority  of 
payment  over  the  general  creditors  of  what  was  due  him  from  John  B.  Grimes 
as  liis  guardian. 

Section  1,  art.  2,  c.  44,  Gen.  St.,  and  which  is  commonly  known  as  the  act 
of  1856,  provides:  "Every  sale,  mortgage,  or  assignment,  made  by  debtors, 
and  every  Judgment  suffered  by  any  defendant,  or  any  act  or  device  done  or 
resorted  to  by  a  debtor  in  contemplation  of  insolvency,  and  with  the  design  to 
prefer  one  or  more  creditors,  to  the  exclusion  in  whole  or  in  part  of  others, 
shall  operate  as  an  assignment  and  transfer  of  all  the  property  and  effects  of 
such  debtor,  and  shall  inure  to  the  benefit  of  all  his  creditors,  (except  as  here- 
inafter provided,)  in  proportion  to  the  amount  of  their  respectiye  demands,  in- 
cluding those  which  are  future  and  contingent;  but  nothing  in  this  article 
shall  vitiate  or  affect  any  mortgage  made  in  good  faith  to  secure  any  debt  or 
liability  created  simultaneously  with  such  mortgage,  if  the  same  be  lodged  for 
record  within  thirty  days  after  its  execution.''    The  aim  of  this  statute  is  to 

^  >Ib  the  absence  of  statutory  prohibition,  a  debtor,  though  known  to  be  In  failing  cir- 
camstanoes  and  contemplating  an  assignment,  may  prefer  one  or  more  of  his  creditors 
by  conveyinff  property  to  them  to  pay  or  secure  a  bona  flde  debt,  though  the  effect  of 
tne  transaction  be  to  defeat  the  ooUectiGn  of  claims  equally  meritorious.  OUbert  v.  Mo- 
Corkle,  (Ind.)  11 N.  B.  Bep.  290,  See  Woonsocket  Rubber  Co.  v.  FaUey,  80  Fed.  Rep. 
806,  and  note. 
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prevent  insolvent  debtois  from  making  preferences  in  any  mode  among  their 
creditors.  Its  terms,  as  originally  passed  in  1856,  were  enlarged  by  the  legis- 
lature in  1862,  and  made  to  embrace  "every  judgment  which  shall  be  suffered 
by  any  defendant,  or  any  act  or  device  which  shall  be  done  or  resorted  to  by 
creditors  in  contemplation  of  insolvency,"  and  as  now  found  in  our  revision 
of  the  statutes  it  embraces  every  preference  in  contemplation  of  insolvency, 
however  made.  In  enacting  it  the  legislative  eye  had  in  view  equality.  It 
should  be  so  construed  as  to  effectuate  this  intention,  and  yet  so  as  not  to  crip- 
ple honest  debtors  and.embarrass  trade.  If  the  debtor  makes  the  transfer  or 
payment  in  contemplation  of  insolvency,  and  with  the  design  to  prefer  the 
creditor,  then  the  transaction  is  within  the  statute.  To  this  end  two  things 
must  concur,  to-wit:  it  must  be  done  "in  contemplation  of  insolvency;"  and 
"  with  the  design  to  prefer  one  or  more  creditors,  to  the  exclusion  in  whole  or  in 
part,  of  others. "  Hamp  ton  v.  Morris,  2  Mete.  ( Ky. )  386.  This  results  although 
the  debtor  may  not  then  know  that  he  is  insolvent.  If  he  contemplates  l^ 
coming  so,  and  makes  the  transfer  or  payment  with  the  design  to  prefer,  then 
the  transaction  is  within  the  denunciation  of  the  statute.  So,  also,  it  will  be 
presumed  that  one  designs  the  usual  result  of  his  act,  and  if  the  ^ts  show 
that  at  the  time  of  the  transfer  or  payment  to  his  creditor  the  debtor  knew  he 
was  insolvent,  then  the  design  to  prefer  will  be  presumed  and  the  transaction 
be  within  the  statute.  Thompson  v.  Heffner''s  ExWs,  11  Bush,  853.  This  is 
not  an  absolute,  although,  to  give  proper  effect  to  the  statute,  it  should  be  held 
to  be  a  strong,  presumption .  It  is  urged  that  a  debtor  should  be  allowed  to  pay ; 
that  it  must  be  shown  that  the  act  was  done  by  the  insolvent  debtor  with  the 
design  to  prefer;  that  this  intention  cannot  be  inferred  from  the  insolvency 
and  sale  or  transfer;  and  that,  as  the  law  requires  the  concurrence  of  two 
facts,  one  of  them  should  not  be  inferred  by  reason  of  the  existence  of  the 
other. 

We  have  already  said  that  the  presumption  is  not  an  absolute  one.  It  will 
not  and  ought  not  to  prevail  if  the  circumstances  of  the  transaction  show  that 
no  preference  was  intended.  The  facts  attending  each  case  must  be  consid- 
ered. To  illustrate:  Suppose  A.  is  liable  both  as  principal  and  as  surety.  He 
has  ample  to  pay  his  own  debts;  but  if  forced  to  pay  all  for  which  he  is  bound, 
or  all  for  which  he  considers  himself  bound,  then  he  is  in  fact  insolvent.  Un* 
der  these  circumstances,  but  not  in  contemplation  of  insolvency,  or  with  any 
idea  of  preferring  a  creditor,  he  makes  a  payment  to  one  of  them.  Certainly 
the  legislature  did  not  intend  that  this  should  be  cause  for  putting  him  into 
bankruptcy.  If  so,  then  it  may  be  done,  although  his  assets  may  greatly  ex- 
ceed in  value  his  own  debts  and  those  which  it  is  reasonably  certain  he  may 
have  to  pay;  and  men  engaged  in  commerce  and  trade,  who  must  necessarily 
inter  se  become  sureties,  would  at  all  times  be  exposed  to  this  hazard.  Again, 
we  will  suppose  that  A.  is  bound  both  as  principal  and  surety  in  a  sum 
larger  than  his  assets.  He  is  nominally  insolvent.  He  is,  however,  engaged 
in  a  prosperous,  money-making  business,  and  bids  fair  shortly  to  be  worth 
more  than  his  liabilities  of  every  character.  Under  these  circumstances,  and 
not  in  contemplation  of  insolvency  or  with  any  intention  to  prefer  a  cred- 
itor, he  makes  a  payment  to  him.  Surely  such  a  transaction  would  not  be 
ground  for  his  financial  ruin.  Such  a  rigid  construction  of  the  statute  would 
not  produce  the  end  for  which  it  was  designed,  but  upon  the  contrary  would 
cripple  commerce,  tie  the  hands  of  honest,  but  embarrassed  and  struggling, 
debtors,  and  bring  ruin  upon  many,  who  might  otherwise  avoid  it.  Neither 
the  language  nor  spirit  of  the  act  requires  a  construction  so  prolific  of  bad  re- 
sults. The  intent  of  the  debtor  furnishes  the  ground  for  equitable  interfer- 
ence. It  is  the  essence  of  the  statute.  The  design  to  prefer  will  be  inferred 
from  a  payment  by  an  insolvent  debtor;  but  the  circumstances  accompanying 
it  may  show  plainly  that  there  was  no  motive  or  thought  of  giving  an  advan- 
tage or  preference,  and  then  the  presumption  is  repelled. 
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la  this  Instanoe*  however,  the  debtor  was  hopelessly  insolvent  when  the 
fMijinent  was  made.  This  is  not  onlj  proven,  but  admitted,  and  the  circum- 
ctances  attending  the  transaction  not  only  do  not  rebut  the  presumption  of  an 
intent  to  prefer  arising  from  the  fact  of  payment  and  insolvency,  but  in  our 
opinion  confirm  it  The  debtor  testifies,  in  substance,  that  he  then  knew  that 
hb  was  insolvent;  that  William  S.  Grimes  was  his  cousin,  and  had  been  es- 
pecially kind  to  him;  that  he  believed  he  would  assist  him  in  his  troubles 
quicker  than  any  one  else;  and  that  for  these  reasons  he  preferred  to  give  him 
an  advantage  over  his  other  creditors.  This  shows  a  clear  case  of  preference, 
and,  aside  from  the  presumption  we  have  alluded  to,  brings  the  transaction 
within  the  statute,  and  defeats  the  subsequent  assignment,  which,  if  valid, 
would  give  the  infant  no  priority  of  payment.    Judgment  affirmed* 


Long  et  al.  v.  Oommissionebs  of  Centbal  Eentuoet  Lukatio  Astluh. 
{Cowrt  of  Appeals  of  KevUuchy,    January  7, 1888.) 

SZ4TB8  AXD  StATB  OvnOSBS— BoABD  OF  ASYUUU  COMMISaiOintBS— POWBBS  AXD  DUTIBt. 

The  Kentucky  act  of  May  18,  1886,  making  an  appropriation  for  improyementa 
and  additions  to  the  Central  Kentucky  Lunatic  Asylum,  and  directing  that  such 
special  commissioners  should  employ  an  architect,  let  ana  supervise  the  work,  and 
control  the  expenditure  of  the  money,  does  not  take  from  the  general  oommissioners 
of  the  institution,  who  are  endowed  by  statute  with  the  control  of  all  the  lands, 
Iraildings,  etc.,  and  a  general  supervisory  management  of  its  aiEairs,  the  right  to  fix 
the  site  for  the  additional  building. 

Appeal  from  Louisville  chanceiy  court. 

This  was  an  action  in  chancery  by  the  general  commissioners  of  the  Central 
Kentucky  Lunatic  Asylum*  plaintiffs,  against  S.  G.  Long  and  others,  defend- 
ants and  special  commissioners  for  said  institution,  to  enjoin  them  from  fix- 
ing the  site  of  an  additional  building  for  the  use  of  said  asylum.  The  court 
found  for  the  plaintiffs,  and  defendants  appeal.  The  remaining  facts  are 
stated  in  the  opinion. 

Helm  <i  JBnuse,  for  appellants.    Brotoih  Humphrey  d  Davie,  for  appellees. 

Frtob,  G.  J.  By  an  act  approved  May  18, 1886,  the  legislature  appropri- 
ated to  the  Gentral  Kentucky  Lunatic  Asylum  the  sum  of  $42,000,  to  be  ex- 
pended as  follows:  $12,000  to  complete  a  building  begun  by  F.  M.  Curl,  and 
•80,000  to  build  a  new  house  for  colored  patients.  The  act  further  directed 
''that  the  money  thus  appropriated  should  be  placed  in  the  hands  of  three 
eommiBsioners  to  be  appointed  by  the  governor,"  etc.,  '*one  of  whom  shall 
reside  in  each  superior  court  district;  and  said  commissioners  shall  supervise 
said  improvements.  Before  commencing  the  work,  they  will  have  plans  and 
specifications  thereof  made  by  a  competent  architect,  and  will  let  the  work  on 
each  building  as  a  whole  to  the  lowest  bidder,"  etc.  They  were  to  pay  for 
the  work  as  the  buildings  progressed,  not  exceeding  80  per  cent,  and  the  re- 
mainder when  the  work  was  completed,  etc.  One  of  the  buildings  had  been 
partially  completed,  but  no  site  had  been  selected  for  the  new  building  in- 
tended for  colored  patients,  and  no  express  authority  given  the  three  com- 
missioners to  locate  it. 

Under  the  general  law  regulating  the  conduct  and  management  of  these 
asylums,  nine  commissioners  are  to  be  appointed  by  the  governor  for  each 
one,  whose  term  of  office  shall  be  six  years.  The  act  provides  that  the  asylum 
shall  be  under  the  control  of  its  commissioners;  they  are  to  have  the  general 
management  and  control  of  all  the  land,  buildings,  funds,  books,  papers,  and 
other  effects  and  property  of  their  respective  asylums,  and  shall  cause  them 
to  be  used  and  applied  in  the  way  best  calculated  in  their  judgment  to  promote 
the  object  for  which  the  institution  was  established;  they  are  to  cause  all  ap- 
propriations to  be  used  as  directed  by  law,  and  have  the  general  control  and 
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•nperyision  of  the  officers  of  the  institation ;  are  to  make  reports  f  som  time  to 
time  to  the  auditor  of  public  accounts,  and  are  given  almost  unlimited  power 
as  to  the  management  and  control  of  the  institution.  It  is  a  supervising 
board,  required  to  live  within  the  count j  where  the  asylum  is  located,  whose 
duty  it  is  to  look  to  the  interest  and  welfare  of  the  institution  and  the  patients 
within  it.  When  this  special  act  was  passed  appointing  the  three  commis- 
sioners to  expend  the  money,  appropriated  by  the  state  for  the  purpose  of 
erecting  the  new  building  for  colored  patients,  these  nine  commissioners  had 
been  duly  appointed  and  acting  as  such  under  the  general  law. 

Tiie  three  special  commissioners  or  a  majority  of  them  went  upon  the  asy- 
lum grounds  with  a  view  of  fixing  the  site  for  the  new  building,  and  to 
make  arrangements  for  the  completion  of  the  building  already  begun.  The 
nine  commissioners  were  notified  of  the  intention  of  the  special  commission, 
and  each  set  of  commissioners  claimed  the  right  to  designate  the  spot  for 
the  new  buUdihg.  They  dififered  as  to  the  location,  some  of  the  regular 
commissioners  uniting  with  the  special  commission  as  to  the  propriety  of  one 
location,  and  a  majority  of  the  regular  commissioners  selecting  a  different  lo- 
cality, the  conference  resulting  in  such  a  disagreement  as  originated  this  liti- 
gation. The  special  commissioners  announcing  their  purpose  to  commence 
the  work,  the  regular  commissioners  obtained  an  injunction  that  was  enforced 
by  the  chancellor  below,  and  hence  this  appeal.  Much  testimony  was  taken 
for  the  purpose  of  sustaining  the  judgment  of  each  commission  as  to  the  proper 
locality  for  the  building.  That  testimony  we  have  not  considered,  as  the 
rigiit  to  select  the  location  must  belong  exclusively  to  the  one  side  or  the 
other. 

Wliy  the  legislature,  in  the  exercise  of  its  discretion,  saw  proper  to  with- 
draw from  the  regular  board  the  right  to  control  the  expenditure  of  the  money, 
is  not  the  subject  of  inquiry  here.  It  was  the  exercise  of  a  legislative  func- 
tion over  which  the  chancellor  has  no  control.  It  is  evident  that  the  right  to 
make  this  expenditure  is  given  to  the  special  commission  in  express  terms; 
but  as  to  the  location  of  the  site  for  the  building,  we  find  no  such  power  given, 
and  can  imply  the  existence  of  no  such  right  when  looking  to  the  powers  con- 
ferred and  duties  imposed  upon  the  nine  comissioners  under  the  general  law. 
Tlie  legislature  never  contemplated  that  any  irreconcilable  difference  of  opin- 
ion could  arise,  as  it  was  doubtless  supposed  that  the  nine  commissioners,  or 
a  majority  of  them,  would  select  the  ground  and  the  special  commissioners 
then  proceed  to  adopt  their  plans  and  construct  the  work  as  required  by  the 
act.  The  organization  of  the  asylum  was  complete  and  under  the  control  of 
the  nine  commissioners.  They  had  the  general  management  and  control  of 
all  the  land,  buildings,  etc.,  and  were  required  to  cause  them  to  be  used  and 
applied  in  the  manner  best  calculated  to  promote  the  interests  of  the  instita- 
tion. Their  powers  had  not  been  curtailed  except  by  the  act  creating  the 
special  commission.  They  lived  near  the  asylum,  were  acquainted  with  its 
grounds,  the  natural  advantages  and  disadvantages  that  would  exist  by  the 
location  of  a  building  at  the  one  place  or  the  other;  and  with  such  powers 
conferred  as  made  them  the  trustees  for  the  state  and  the  institution,  with  a 
general  supervisory  power,  the  chancellor  was  no  doubt  reluctant  to  go  further 
in  restricting  their  powers  than  the  language  of  the  special  act  authorized. 

The  fourth  section  of  the  act  shows  an  intention  to  place  the  money  in  the 
hands  of  these  three  commissioners,  that  it  might  be  properly  expended,  with 
the  power  to  supervise  the  improvements t  and  to  do  this  it  was  necessary  that 
an  architect  should  be  selected  to  fix  the  plan  and  specifications.  The  super- 
vision of  the  work,  with  the  right  to  expend  the  money  and  adopt  the  plan 
proposed  by  the  architect,  did  not  invest  tliem  with  the  right  to  select  the  site. 
If  similar  powers  had  been  given  the  architect,  and  the  names  of  the  com- 
missioners excluded  from  the  special  enactment,  it  could  not  be  said  that  un- 
der such  an  authority  he  could  have  selected  the  site  without  consulting  those 
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x?ho  wei-e  in  fact  and  under  the  law  controlling  and  using  the  premises  as 
trustees  for  the  state.  The  legislature  was  wanting  a  judicious  expenditure 
of  the  money,  and  therefore  selected  those  who  lived  far  distant  from  the  asy- 
lum, one  in  each  superior  court  district,  to  see  to  the  disbursement  and  su- 
pervise the  improvement  as  it  progressed. 

We  can  well  see  some  reason  for  selecting  others  than  the  regular  commis- 
sioners to  make  this  expenditure,  but  none  could  well  exist,  and  certainly 
nothing  appears  from  the  act,  for  Uiking  the  power  from  the  commissioners 
to  locate  the  site  and  give  it  to  strangers  or  those  not  identified  with  the  in- 
stitution. Therefore  the  chancellor  sliould  not,  by  implication  merely,  take 
this  power  from  the  one  and  give  it  to  the  other.  That  the  three  commissioners, 
or  such  of  them  as  acted,  were  prompted  in  their  action  by  what  they  con- 
ceived to  be  the  best  interests  of  the  asylum,  there  can  be  no  doubt,  and  they 
may  have  refused  to  expend  the  money  in  the  erection  of  a  building  at  a  lo- 
cality where  it  might  in  their  opinion  prove  injurious  to  the  state,  or  those  to 
be  kept  within  it.  Still,  an  honest  difference  of  opinion  was  the  result  of  the 
consultation  on  the  subject,  and,  the  right  to  locate  being  with  the  nine  com- 
missioners, the  judgment  below  must  be  affirmed. 


Campbell  v.  Tbttstebs  Cincinnati  South.  By. 

(Court  of  Appeals  of  Kentucky.    January  10, 1888.) 

APFBAii— Rbtixw— Dbcision  of  Chancellob  on  Question  of  Fact. 

Where  a  case  before  the  chancellor  InvolveB  purely  questions  of  fact,  his  dedsion. 
on  appeal,  wiU  be  regarded  in  the  same  light  as  the  verdict  of  a  properly  Instructed 
jury,  and  will  not  be  reversed  unless  it  is  palpably  against  the  weight  of  evidence. 
9.  Contract— Intbbfbbtation. 

By  a  written  contract  plaintiff  was  to  receive  for  hauling  stone  75  cents  per  cubic 
yara  for  every  mile  the  stone  was  ^^hauled  by  wagon.''    HeUL,  that  transportatioii 
of  the  stone  by  rail  or  steamboat  was  not  within  the  meaning  of  the  contract. 
&  Railboad  Companibb  — Constbugtion  of  Road— Powers  of  Constbdction  En- 

GINEBB. 

Where  the  trustees  of  a  ndlroad  company  have  contracted  in  writing  for  work  in 
the  construction  of  their  roc^t,  the  construction  engineer  has  no  power  to  contract 
verbally  with  reference  to  the  same  matter,  or  moduy  the  written  contract 

Appeal  from  chancery  court,  Kenton  county. 

FlaintifF,  Hugh  Campbell,  sued  for  work  and  labor  performed,  under  con- 
tract, on  the  Cincinnati  Southern  Railway.  The  chancellor  rendered  judg- 
ment for  plaintiff  for  a  sum  less  than  sued  for,  and  he  appealed. 

J.  Q.  Carlisle  and  Paxton  i&  Warrington,  for  appellant.  Wm,  Lindsay  and 
C.  B.  8imrall,  for  appellees. 

Bennett,  J.  The  appellant  brought  this  action  in  the  Kenton  chancery 
court  to  recover  of  the  appellees  the  sum  of  $231,451.78,  with  interest  thereon 
from  May  14,  1876.  tKq  appellant  alleged  that  this  sum  was  due  him  as  con- 
tractor on  sections  2,  3,  and  4  of  division  A  of  the  Cincinnati  Southern  Rail- 
way. The  appellant  also  alleges  that  the  appellees'  engineer's  estimate  of  the 
work  done  by  him  in  constructing  the  appellees'  railway  was  false,  fraudulent, 
and  erroneous,  both  in  quantity  and  classifications.  He  asked  that  the  en- 
gineer's estimates  be  set  aside,  and  he  be  allowed  pay  for  his  work  and  labor 
according  to  the  contract  price.  The  material  points  of  difference  are:  Fii^st, 
The  appellees  estimate  124,944  cubic  yards  of  earth  excavation,  at  12  cents 
per  cubic  yard.  The  appellant  claims  that  there  were  only  106.047  cubic  yards 
of  this  work.  Second,  The  appellees  estimate  58. 121  cubic  yards  of  loose  rock 
excavation,  at  40  cents  per  cubic  yard.  The  appellant  claims  that  there  were 
only  41,775  cubic  yards  of  this  work.  Third.  The  appellees  estimate  1,450 
cubic  yards  of  solid  rock  excavation,  at  01.25  per  cubic  yard.  The  appellant 
elaims  that  there  were  11,086  cubic  yards  of  this  work.    Fourth.  The  ap- 
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pellees  estimate  415  cubic  yards  of  excavation  in  water,  at  $1  per  cubic  yard. 
The  appellant  claims  that  there  were  2,010  cubic  yards  of  this  word.  Fifth. 
The  appellees  estimate  177,137  cubic  yards  of  embankment,  at  12  cents  per 
cubic  yard.  The  appellant  claims  that  there  were  203,143  cubic  yards  of 
this  work  8ixth.  The  appellees  allow  in  their  estimate  $9,133.52  for  haul- 
ing stone.  The  appellant  claims  $156,449.44  for  this  work.  Seventh.  The 
appellant  claims  tliat  he  excavated  52,225  cubic  yards  of  liard  pan  at  75  cents 
per  cubic  yard.  The  appellees  deny  that  he  did  this  work.  Eighth.  The  ap- 
pellant also  claims  for  extra  work.  The  lower  court  rendered  judgment  for 
the  appellant  for  the  sum  of  $28,276,  with  interest  on  $25,000  of  this  sum 
from  the  nineteenth  of  October,  1876,  and  interest  on  the  remaining  $3,726 
from  the  seventh  of  July,  1879.    The  appellant  has  appealed  to  this  court. 

From  the  foregoing  points  of  difference  it  will  be  seen  that  the  appellant  and 
appellees  mainly  differ  about  the  classification  of  the  material  and  the  hauling 
of  stone.  It  is  to  be  observed  that  the  points  of  difference  relate  exclusively  to 
matters  of  fact,  except  the  sixth  point  which  involves  a  construction  of  one 
clause  of  the  written  contract  made  by  the  appellant  and  appellees.  This  rec- 
ord contains  over  1,200  pages  of  printed  evidence.  All  of  tins  evidence  re- 
lates to  the  questions  of  fact  put  in  issue  by  the  pleadings.  To  attempt  to 
give  an  analysis  of  the  evidence  in  this  opinion  would  extend  it  far  beyond  a 
reasonable  length,  and  the  result  would  at  last  be  what  we  can  express  in  a 
few  words.  Therefore  it  is  sufficient  to  say  that  the  appellant  sustains  each 
of  his  contentions  by  such  evidence  as  establishes,  if  uncontradicted,  2^  prima 
facie  case.  On  the  other  hand,  the  appellee,  by  evidence  equally  as  positive 
and  apparently  trustworthy,  not  only  contradicts  the  appellant's  evidence,  but 
establishes  each  of  their  contentions.  In  this  connection  it  is  proper  to  remark 
that  it  devolved  upon  the  appellant  to  make  out  his  case  by  a  preponderance 
of  evidence.  This  court,  in  the  case  of  Cummings  v.  Trustees,  etc.,  MSS., 
which  case  is  in  many  respects  similar  to  this,  decided  that  where  the  case  be- 
fore the  chancellor  involved  purely  questions  of  fact,  the  decision  of  the  chan- 
cellor thereon  must  be  regarded  by  this  court  in  the  same  light  as  the  verdict, 
of  a  properly  instructed  jury;  and  the  chancellor's  decision  would  not  be  re- 
versed unless  it  was  palpably  against  the  weight  of  the  evidence. 

The  appellant's  contention  here  is  not  that  there  is  no  evidence  to  sostain 
the  judgment  of  the  lower  court,  but  that  the  judgment  is  against  the  weight 
of  the  evidence.  As  just  said,  the  burden  was  upon  the  appellant  to  make 
out  his  case.  His  evidence,  if  uncontradicted,  establishes  a prma/ac/e  case. 
On  the  other  hand,  the  appellees'  evidence,  if  uncontradicted,  establishes  a 
prima  fa^de  case  for  them.  The  contentions  of  both  appellant  and  appellees 
are  sustained  by  positive  and  direct  testimony.  The  testimony  on  the  one  side 
is  positively  irreconcilable  with  that  on  the  other  side.  The  chancellor  having 
a  letter  opportunity  than  this  court  to  know  the  standing  of  the  witnesses, 
and  it  being  peculiarly  within  his  province  to  weigh  Iheir  evidence  and  give 
it  such  credence  as  in  the  exercise  of  a  sound  and  impartial  judgment  he 
thought  was  due,  this  court  cannot  reverse  his  decision,  although  we  might 
come  to  a  different  conclusion  as  to  the  mere  weight  of  the  evidence.  But  be- 
fore reversing,  we  must  be  able  to  say  that  his  findings  are  clearly  against  the 
weight  of  the  evidence.    This  we  cannot  do. 

By  the  terms  of  the  written  contract*  the  appellant  was  to  receive  for  haul- 
ing stone  75  cents  per  cubic  yard  for  every  mile  the  stone  was  hauled  by  wi^on, 
and  a  proportionate  rate  for  every  fraction  of  a  mile.  The  appellant  claims 
$156,449.44  for  extra  haul  of  stone.  The  haul  of  this  stone  was  by  rail  and 
steam-boats.  The  appellant  claims,  first,  that  these  means  of  transportation 
are  within  the  meaning  of  the  contract.  To  this  proposition  we  cannot  agree 
— First,  because  the  language  ''hauled  by  wagon"  does  not,  in  the  common 
acceptation  of  the  term,  mean  a  transportation  by  rail  or  steam-boat;  second, 
In  the  original  specifications  which  were  submitted  to  the  appellanti  the  word 


Digitized  by 


Google 


Ky.]  NICHOLS'  ADM'b  v.  LOUISVILLE  ft  N.  R.  CO.  339 

"wagon"  was  not  used,  but  the  word  "wagon"  was  written  in  the  contract 
signed  by  the  appellant.  By  the  original  specifications  the  appellant  wotild 
have  been  entitled  to  pay  for  transporting  stone  by  any  kind  of  conveyance, 
t>ut  the  word  **  wagon"  was  inserted  in  the  contract  as  an  expressed  limitution, 
by  which  the  appellees  bound  themselves  to  pay  for  the  hauling  of  stone  by 
wagon  only. 

The  attempt  of  the  appellant  to  prove  that  by  verbal  contract  with  the  ap- 
pellee's engineer  he  was  to  have  the  same  price  for  hauling  this  stone  must 
fail,  for  two  reasons — First,  his  evidence  is  flatly  contradicted,  and  the  lower 
court  passed  upon  it,  and  we  see  no  reason  for  disturbing  the  decision;  second, 
the  engineer  had  no^ower  to  contract  with  the  appellant  in  reference  to  that 
matter;  nor  did  he  have  power  to  change  or  modify  the  written  contract. 

The  judgment  of  the  lower  court  is  atfirmed. 


NiCHOM'  Adm'r  fj.  Louisville  &  N.  R.  Co. 

{Cowrt  of  Appeals  of  Kentucky.    January  10, 1888.) 

Bailroad  Companies— Liabilitt  for  Neoliobnce— Injuries  to  Persons  on  Track. 
The  deceased,  a  deaf  mute,  was  waUdng  on  a  railroad  track  where  he  had  no 
right  to  be,  and  was  run  over  by  a  train.  The  evidence  showed  that  the^engineer 
oould  have  seen  him  in  time  to  stop  the  train,  and  that  the  signal  of  blowing  the 
whistle  and  ringing  the  bell  was  made.  Helo,  that  the  engineer  had  a  right  to  pre- 
sume that  the  deceased  would  abandon  the  track  for  his  own  safety,  and  that  the 
death  of  the  deceased  was  the  result  of  his  own  negligence  in  going  upon  the  track.  ^ 

Appeal  from  circuit  court,  Nelson  county. 

The  administrator  of  Thomas  Nichols  brought  action  against  the  Louisville 
^  Nashville  Railroad  Company  to  recover  damages  for  the  death  of  the  de- 
ceased, alleged  to  have  been  caused  by  the  willful  negligence  of  the  defend- 
ant's employes.    Judgment  for  defendant.    Plaintiff  ai)pealed. 

Geo,  S.  Fulton,  for  appellant.     Wm,  Johnson,  for  appellee. 

Pbyok,  C.  J.  The  appellant's  intestate  was  run  over  and  killed  by  a  freight 
train  of  the  appellee,  and  it  is  claimed  that  it  was  caused  by  the  willful  neg- 
ligence of  the  employes  on  the  train.  The  intestate  was  a  deaf  mute,  and 
walking  on  appellee's  road,  about  400  yards  from  Samuel's  depot,  with  his 
back  to  the  approaching  train.  The  regular  signal  of  blowing  the  whistle  and 
ringing  the  bell  was  made  as  the  train  approached  the  depot,  and  one  having 
the  sense  of  hearing  could  and  must  have  known  that  a  train  was  approach- 
ing. It  was  moving  at  the  rate  of  12  or  14  miles  an  hour,  and  another  per- 
son, being  on  the  road  between  the  depot  and  where  the  unfortunate  man  was 
killed,  stepped  off  the  track  as  the  train  approached,  but  the  deceased  paid  no 
attention  to  it  whatever.  The  engineer  as  he  neared  the  man  called  to  him  to 
leave  the  track,  and  blew  the  whistle  for  down  brakes,  but  the  car  was  then 
80  near  as  to  render  it  impossible  to  check  its  progress  so  as  to  save  the  life  of 
the  deceased. 

That  the  engineer  doubtless  saw  him,  or  could  have  seen  him,  in  time  to 
stop  the  train,  is  manifest,  but  the  deceased  was  on  the  track  of  the  road  where 
there  was  no  crossing,  and  where  he  had  no  right  to  be,  with  the  ground  level 
on  each  side  of  the  track,  so  that  he  might  have  stepped  off  without  the  least 

'  One  who  ffoes  upon  a  railroad  track  without  license  of  the  company  is  a  trespasser, 
and  gn^ilty  oi  such  contributory  negligence  as  will  defeat  recovery  for  injuries  received 
through  the  negligence  of  employes  of  the  company  in  failing  to  discover  him.  The 
company  is  oxdv  liable  for  the  wanton  conduct  or  reckless  carelessness  of  its  servants 
after  the  situation  of  the  trespasser  is  neroeived.  Railroad  Co.  v.  Monday,  (Ark.)  4  S. 
W.  Rep.  T82;  Baumeister  v.  KaUroad  Co.,  (Mich.)  84  N.  W.  Rep.  414.  See  RaUroad  Co. 
V.  Smith,  (Ga.)  8  S.  E.  Rep.  897;  Masser  v.  RaUroad  Co.,  (Iowa,)  27  N.  W.  Rep.  776,  and 
note ;  Scheffler  v.  Railroad  Co.,  (Mhin.)  21  N.  W.  Rep.  711;  May  v.  Banking  Co.,  (Qa.) 
4  B.  £.  Rep.  880;  Kennedy  v.  Railroad  Co.,  (Colo.)  16  Pac.  Rep.  — ^ 

Digitized  by  VjOOQ IC 


840  SOUTHWESTERN   REPORTER.  [Teiin. 

trouble*  and  under  such  circumstances  the  engineer  had  the  right  to  presume 
that  he  would  abandon  the  track  of  the  road  for  his  own  security.  Any  man 
with  bis  senses  about  him  would  have  left  the  track;  in  f^ct,  there  was  the 
highest  degree  of  neglect  on  the  part  of  the  deaf  mute  in  going  upon  the  rail- 
road track  where  trains  were  constantly  passing,  and  using  it  as  a  foot-path 
for  his  own  convenience.  His  death  was  tbe  result  of  his  own  folly,  and  the 
court  below  acted  properly  in  giving  the  peremptory  instruction.  Judgment 
affirmed. 


West  Nashville  Planikg-Mill  Co.  d.  NashvilYe  Sav.  Bank. 
i^preme  Covrt  of  Tennessee.    January  9, 1888.) 

Ck>BFOILLTION8 — StOCK — LlABILITT  FOR  UKFAID  SUBSCRIPTION — BONA  FiDB  PURCHA.8EB. 

A  bona  fide  purchaser  of  a  certificate  of  stock,  in  good  faith,  and  without  notice, 
either  from  the  face  of  the  certiflcate,  or  otherwise,  that  the  subscription  price  has 
not  been  paid,  will  not  be  liable  in  an  action  by  the  company  to  recover  such  un- 
paid subscription. 

Appeal  from  chancery  court,  Davidson  county;  A.  J.  Merritt,  Chancellor. 

The  plaintiff,  West  Nashville  Flaning-Mill  Company,  brought  suit  against 
the  Nashville  Savings  Bank,  defendant,  for  a  stock  call  of  the  subscription 
price  of  cei-tain  stock,  standing  on  the  stock-book  of  plaintifP.  Judgment 
for  defendant,  and  plaintiff  appeals.  The  remaining  facts  are  stated  in  the 
opinion. 

Whitman  i&  GamblBf  for  appellant.    John  Ruhm,  for  appellee. 

LuRTON,  J.  The  complainant,  a  manufacturing  corporation  created  un- 
der the  provisions  of  the  general  incorporation  act  of  1875,  sues  the  defend- 
ant upon  a  stock  call,  duly  made,  for  $25  of  subscription  price  upon  45  shares 
of  stock,  now  standing  upon  the  stock-book  of  complainant  in  the  name  of 
Julius  Sax,  Sr.  This  stock  was  originally  subscribed  by  one  J.  B.  Franklin, 
who  paid  one-half  of  the  subscription  price,  but  to  whom  were  Issued  stock 
certificates,  one  of  which  was  in  the  following  words: 

"Shares  $100  each. 
*'W£ST  Nashville  Flaninq-Mill  &  Lumber  Company,  Nashville, 

Teniocssee. 
"This  is  to  certify  that  J.  B.  Tucker  is  entitled  to  thirty-five  shares  of  one 
hundred  dollars  each  in  the  capital  stock  of  the  West  Nashville  Planing-Mlli 
&  Lumber  Company,  of  Nashville,  subject  to  all  the  conditions  stnd  stipula- 
tions contained  in  their  articles  of  incorporation,  transferable  by  him  or  his 
attorney  only  on  surrender  of  this  certificate. 

"In  testimony  whereof  the  president  and  secretary  of  said  company  have 
hereto  subscribed  their  names.  T.  O.  Treanor,  Secty. 

«B.  F.  WoodXrd.  Prest." 

The  defendant  bank,  without  notice  that  the  stock  was  not  in  fact  paid  up, 
and  in  good  faith,  made  a  lease  to  Tucker,  and  took  his  stock  certificates  as 
collateral  security,  with  usual  power  of  attorney  to  transfer  the  same.  Sub- 
sequently the  bank  surrendered  the  original  certificates  and  caused  new  cer- 
tificates to  issue  to  itself,  identical  in  form  with  the  original.  Under  these 
facts  defendant  must  be  treated  as  if  an  innocent  purchaser  for  value,  with- 
out actual  notice  of  tlie  fact  that  the  stock  was  subject  to  future  call  for  un- 
paid balance  of  subscription  price. 

A  number  of  defenses  to  this  suit  have  been  very  ably  and  earnestly  pressed 
by  the  solicitor  for  the  bank,  but,  in  the  view  we  take  of  the  case,  we  need 
only  deliver  an  opinion  in  one  of  these.  The  general  rule  concerning  the  ef- 
fect of  the  transfer  of  shares  in  a  corporation  is  that  such  transfer  operates 
as  a  novation  of  the  contract  of  membership.    Tlie  transferer  ceases  to  be  a 
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shareholder,  and  the  transferee  becomes  one.  The  first  is  ordinarily  relieved 
from  all  further  liability  to  contribute  capital,  and  loses  all  right  to  partici- 
pate in  the  further  proilt  or  management.  The  transferee  takes  the  place  of  the 
retiring  member,  and,  by  implication,  assumes  all  the  obligations  which  rested 
upon  the  former  holder  as  a  member  of  the  company,  and  ordinarily  becomes 
liable  for  calls  to  the  same  extent  as  the  former  owner  before  the  transfer  was 
made.  Assuming  the  burdens  he  becomes  likewise  entitled  to  all  the  bene- 
fits attaching  to  ownei-sliip  of  tlie  shares.  In  the  absence  of  charter  pro- 
visions or  statutory  regulations,  the  general  rule  is  almost  universally  recog- 
nized. Mor.  Corp.  (2d  £d.)  §  159,  and  authorities  cited.  It  is  dearly  so 
flettled  in  this  state.     Jackson  v.  Sligo,  1  Lea,  213;  Moses  v.  Bank,  Id.  398* 

Stockholders  become  such  in  several  ways,  either  by  original  subscription* 
^r  by  assignment  of  prior  holders,  or  by  direct  purchase  from  the  company. 
It  is  not  at  all  essential  that  at  the  time  there  is  an  original  subscription,  that 
there  shall  be  an  express  promise  to  pay  the  subscription  price.  Oftener  than 
•otiierwise,  there  Is  none;  the  subscription  being  a  simple  agreement  to  take 
80  many  shares  of  stock.  By  necessary  implication  there  arises  from  such  a 
subscription  a  promise  to  pay  the  par  value  of  such  stock,  upon  which  an  ac- 
tion of  a8sumi>sit  lies.  Railroad  Co.  v.  Gammon,  5  Sneed,  570.  The  Mas- 
:sachusetts  and  Maine  cases  holding  an  express  promise  necessary  are  excep- 
tional, and  are  based  chiefly  upon  the  charter  remedy  of  a  sale  of  the  stock, 
being  regarded  as  exclusive,  in  absence  of  an  express  assumpsit  to  pay.  The 
liability  of  the  transferee  of  unpaid  stock  is  expressly  put  upon  the  same 
ground  of  an  agreement,  by  implication,  from  the  acceptance  of  a  transfer  of 
unpaid  stock;  thus  coming  into  privity  with  the  corporation,  and,  by  impli- 
cation, rendering  himself  liable  to  action  by  the  corporation  for  subsequent 
-calls  for  unpaid  balance  of  subscription  price.  Mor.  Corp.  (2d  £d.)  §  159; 
Webster  v.  Upton,  91  U.  S.  65.  The  Pennsylvania  cases  holding  that  the 
•transferee  is  not  liable,  without  express  agreement,  are  exceptional,  and  do 
not  commend  themselves  to  us  by  their  reasoning.  The  general  incorpora- 
^tion  act  of  1875,  under  which  complainant  holds  its  charter,  contains  noth- 
ing which  affects  the  question  of  the  ordinary  liability  of  a  transferee  to  the 
•corporation.  Section  5  of  that  act  only  provides  for  the  continued  liability  of 
the  transferer  in  the  case  mentioned.  As  we  have  seen,  the  rule  which 
jnakes  the  transferee  liable  for  unpaid  calls  is  based  upon  the  implied  agree- 
ment arising  when  one  takes  shares  subject  to  calls,  and  causes  them  to  be 
transferred  to  himself;  but  when  the  purchaser  of  such  shares  buy  them  as 
paid-up  shares,  and  without  notice  that  in  fact  they  are  not  paid  up,  then  no 
Implication  arises  of  an  agreement  to  pay  anything  to  the  corporation  for  such 
shares.  In  such  case  there  are  no  facts  from  whicA  to  imply  an  agreement. 
The  representations  made  by  the  corporation,  either  upon  the  face  of  the  stock 
certificate,  or  by  its  officers,  that  the  shares  are  paid  up,  will,  as  between  the 
•corporation  and  such  transferee,  prevent  any  contract  by  implication.  Mor. 
Corp.  §  161 ;  Cook,  Stocks,  §§  50, 257,  418. 

The  question  arising  upon  the  certificate  in  this  case  is  not  so  easy  of  solu- 
.tion,  inasmuch  as  there  is  no  express  declaration  on  the  face  of  it  that  the 
shares  are  non-assessable  or  paid  up.  In  such  a  case,  the  question  is  a  per- 
plexing one  as  to  whether  the  purchaser  of  such  shares  is  bound,  at  his  peril, 
to  make  inquiry,  or  whether  he  is  not  protected  by  want  of  notice.  Tlie  cer- 
tificate is  in  the  usual  commercial  form  of  certificates  issued  for  shares  fully 
paid  up.  There  is  no  intimation  upon  its  face  that  it  is  not  what  it  appears 
rto  be.  The  corporation,  in  putting  such  shares  upon  the  market,  has  put  it 
in  the  power  of  the  subscriber  to  sell  the  same  to  persons  innocent  of  tlie  true 
facts.  Under  such  circumstances,  ought  the  corporation  to  be  suffered  to  de« 
mand  from  innocent  transferees  for  value  the  balance  of  the  subscription 
price?  Certificates  of  stock  are  quasi  negotiable  securities.  The  vast  num- 
ber of  such  shares  daily  sold  upon  the  market  have  1^  the  courts  to  aid  theii 
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commercial  and  negotiable  character  in  favor  of  purchasers  without  notice  of 
secret  liens.  Thus,  an  assignment  of  a  certificate  of  stock  is  held  to  pass  the 
legal  title  to  such  shares  to  the  assignee,  even  witliout  transfer  upon  stock* 
book  or  other  notice  to  the  corporation.  Camick  v.  Richards ,  8  Lea,  1.. 
Again,  this  court  lield  that  if  the  pledgee  of  a  stock  certificate,  with  blank 
power  of  attorney,  subpledge  such  certificate  for  money  loaned,  the  subpledgee, 
if  ignorant  of  the  title  of  his  pledgeor,  will  hold  the  certificate  as  against  the 
true  owner.     Cherry  v.  Frosty  7  Lea,  1. 

In  view  of  the  important  character  assumed  by  shares  of  stock  in  both  the 
speculation  and  investment  markets,  and  in  view  of  the  readiness  with  which 
corporations  can  guard  themselves,  as  well  as  puix^hasei'S  of  such  shares,  by 
issuing  only  fully  paid  shares,  or  by  expressing  upon  the  face  of  such  as  are- 
not  paid  up  the  fact  that  they  are  subject  to  call  for  unpaid  subscription  price* 
we  hold,  in  the  interest  of  the  negotiability  of  such  shares,  and  of  what  we- 
deem  a  true  public  policy,  that  a  bona  fide  purchaser  of  a  certificate  of  stock 
in  good  faith,  and  without  notice,  either  from  the  face  of  the  certificate  or 
otherwise,  that  the  subscription  price  has  not  been  paid,  will  be  protected,  as- 
between  himself  and  the  corporation  negligently  issuing  such  phares.  This 
rule  we  regard  as  most  in  accord  with  usages,  customs,  and  demands  of  com- 
merce, and  as  calculated  to  prevent  the  assumption  of  unsuspected  liabilities 
on  the  one  hand,  and  the  illegitimate  use  of  unpaid  shares  of  stock  on  the  other.. 
Oook,  Stocks,  §§  50,  267.  The  rule  is  in  analogy  with  the  principles  gov- 
erning contracts,  as  there  can  be  no  implied  contract  to  pay  unpaid  calls^ 
where  the  purchaser  buys  what  he  is  entitled  to  believe  are  paid-up  shares. 

The  decree  of  the  chancellor  is  affirmed. 


State  ex  reh  Gercke  id.  Sedix>n,  Judge. 

{Supreme  Court  of  Missouri.    December  19, 1887.) 

AffVAX/— Appbalabub  Ordbrs  — Divobcs— Oudbr  Allowing  ALiifONT  PBKDnro  Ap» 

PBAL. 

By  Rev.  St.  Mo.  1879,  S  8710,  appeals  may  be  taken  from  any  final  judgment  or  de- 
cision of  a  circuit  court  in  an^  civil  cause.  By  section  2184  an  allowance  of  the  ap- 
peal by  the  trial  court  is  requisite  to  give  it  effect.  In  a  suit  for  divoroe  by  a  wife' 
m  a  circuit  ooort,  a  decree  of  divoroe  in  her  favor  was  entered,  inclndin^  a  gross- 
sum  for  alimony,  and  in  the  order  allowing  the  husband  an  appeal  was  ineovporated 
a  farther  order  allowing  alimony  pending  the  appeaL  Hela,  that  the  latter  order 
was  a  final  judgment  or  decision,  and  that  the  right  of  appeal  therefromi  would  be 
enforced  by  mandanms.^ 

Mandamus  proceeding*  in  the  supreme  court  of  Missouri,  by  th»  state  at 
the  relation  of  Henry  Gercke,  against  James  A.  Seddon,  judge  of  tbeSt.  Loula> 
circuit  court,  to  compel  the  allowance  of  an  appeal.  Bev.  St.  Mo.  1B79,  g 
8710,  provides  that  "every  person  aggrieved  by  any  final  judgment  or  decis* 
ion  of  any  circuit  court  in  any  civil  cause  *  *  *  may  make  his  appeal  to» 
the  court  having  appellate  jurisdiction  of  such  judgment  or  decision,"  and  sec* 
tion  2184  (being  part  of  chapter  28,  which  is  entitled  "Of  Divorce,  Alimony, 
and  Custody  of  Children'')  provides  that  "no  Anal  judgment  or  order  in  cases 
arising  under  this  chapter  shall  be  reversed,  annulled,  or  modified,  *  *  » 
by  appeal,  *  *  *  unless  such  appeal  shall  have  been  granted  during  tha 
term  of  court  at  which  the  judgment  or  order  appealed  from  was  rendered."' 
The  remaining  facts  appear  in  the  opinion. 

C.  A.  8chnacke,  M.  Kinealy,  and  /.  22.  Kinealy,  for  Henry  Qercke,  relator* 
Muench  ds  Cline,  for  respondent. 

^Concerning  appealable  orders,  see  Dodd  v.  Una,  (N.  J.)  6  Atl.  Hep.  155,  and  note; 
Farson  v.  Gtorham,  (Ul.)  7  N.  B.  Rep.  104.  and  note;  Buri-oughs  v.  Gkklttier,  (Md.)  7  AtL 
Hep.  243,  and  note;  JBicklin  v.  Kendall,  (Iowa,)  84  N.  W.  Rep.  283;  Nelson  v.  Brown^ 
(Vt.)  10  Atl.  Rep.  721;  Winter  v.  Frankel,  (La.)  8  South.  Rep.  22S. 
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*Brac£,  J.  The  question  in  this  case  arises  on  the  demurrer  of  defendant 
to  the  alternative  writ  of  mandamus  issued  herein.  In  an  action  for  divorce 
in  the  St.  Louis  circuit  court  by  Augusta  Gercke,  wife  of  relator,  against  Iiim, 
she  obtained  a  final  decree  of  divorce,  and  for  alimony  in  the  gross  sum  of 
$6,000,  and  an  allowance  of  S175  for  attorney's  fee;  whereupon  relator  filed 
his  motion  for  a  new  trial,  and  in  arrest  of  judgment,  which  being  overruled, 
he  filed  his  bill  of  exceptions,  and  at  the  same  term,  and  within  time,  his  affi- 
davit and  bond  for  an  appeal.  The  bond  was  approved,  and  the  appeal  granted. 
In  the  order  granting  the  appeal  was  embodied  the  further  order  that  relator 
pay  to  the  plaintiff,  as  alimony  pending  his  appeal,  $S5  per  month  during  the 
pendency  of  such  appeal.  This  last  order  the  relator  moved  to  set  aside.  His 
motion  was  overruled.  He  excepted »  and  filed  his  bill  of  exceptions,  affida- 
vit, and  bond  for  an  appeal  from  said  order.  The  court  approved  the  bond, 
but  refused  to  grant  him  an  appeal  from  this  last  order  allowing  the  plaintiff 
monthly  alimony  pendente  lite  his  appeal  in  this  court;  and  he  now  seeks  to 
compel  the  allowance  of  such  appeal  by  mandamus. 

The  wife  is  entitled  to  alimony  and  suit  money  so  long  as  the  litigation  con- 
tinues. Bish.  Mar.  &  Div.  384, 387.  The  circuit  court  was  fully  empowered 
to  decree  alimony  pending  the  suit  for  divorce,  and  enforce  such  order  in  the 
manner  provided  by  law.  Eev.  St.  1879,  §  2179.  The  decree  having  been 
appealed  from,  the  suit  is  still  pending,  and  the  circuit  had  power  to  make  the 
order  allowing  alimony  pending  the  suit  in  the  appellate  court,  pending  the 
application  for  an  appeal  in  the  divorce  suit,  and  befojre  such  appeal  was  per* 
fected.  State  v.  Court  qf  Appeals,  88  Mo.  135.  It  was  the  only  court  hav- 
ing jurisdiction  to  make  such  order,  and  it  would  have  had  no  such  jurisdic- 
tion after  the  appeal  had  been  perfected.  State  v.  Court  of  Appeals,  supra; 
Lewis  V.  Lewis,  20  Mo.  App.  546.  The  power  of  the  court  to  order  and  en« 
force  an  allowance  for  sXixsioiij pendente  lite,  though  an  adjunct  of  the  action 
of  divorce,  is  an  independent  proceeding,  standing  upon  its  own  merits,  and 
in  no  way  dependent  upon  the  merits  of  the  issues  in  the  divorce  suit,  or  in 
any  way  affected  by  the  final  decree  upon  those  merits.  It  grows,  eso  necessi- 
tate rei,  out  of  the  relations  between  the  parties  to  the  controversy,  and  has 
nothing  to  do  with  the  merits  of  that  controversy.  The  order  making  such 
allowance  in  this  case  was  a  final  and  definite  order,  disposing  of  the  merits 
of  that  proceeding  in  the  circuit  court,  and  the  relator  was  entitled  to  make 
bis  appeal.  Bev.  St.  1879,  §  3710.  While  such  an  order  Is  largely  within 
the  discretion  of  the  circuit  judge,  and  would  not  be  interfered  with  by  the 
appellate  court  unless  it  was  made  clearly  apparent  that  such  discretion  had 
been  abused,  yet  the  fact  that  It  may  be  almost  immediately  enforced,  and  is 
liable  to  such  abuse  as  may  result  in  the  financial  ruin  of  the  party  against 
whom  the  order  is  made,  it  is  fit  that  such  liability  to  abuse  should  be  checked 
by  the  right  of  appeal.  Hecht  v.  Hecht,  28  Ark.  92.  The  right  to  an  appeal 
from  such  an  order  seems  to  have  been  taken  for  granted  in  most  of  the  cases 
which  we  have  examined,  (Whitsell  v.  Whitsell,  8  B.  Mon.  50;  Jenkins  v. 
Jenkins,  91  HI.  167;  Moe  v.  Moe,  39  Wis.  308;  and  many  others;)  and  we 
have  found  but  one  in  which  it  was  denied,  {Call  v.  Call,  65  Me.  407.)  In 
that  case,  the  court  held  that  exceptions  would  not  be  allowed  from  such  an 
order  for  the  reason  that  it  was  made  to  meet  the  immediate  wants  of  the 
wife,  and  H  could  not  have  been  the  intention  of  the  legislature  that  excep- 
tions should  be  allowed,  as  the  delay  thereby  might  leave  the  wife  to  starve 
or  become  a  public  charge;  a  calamity,  however,  not  to  be  greatly  apprehended, 
where  the  allowance  is  made,  its  payment  secured  by  a  good  bond,  and  the 
only  question  to  be  determined  upon  appeal  is  the  reasonableness  of  that  allow- 
ance. This  gives  the  wife  credit  for  necessaries,  equal  to  that  which  she  bad 
upon  the  estate  of  her  husband  before  the  separation.  The  legislature,  how- 
ever, has  not  been  unmindful  of  the  possible  exigencies  of  the  wife^s  situa- 
tion; for,  unless  an  appeal  is  taken  from  an  order  allowing  alimony  pendente 
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lite  at  the  term  at  which  such  order  is  made,  or  unless  a  writ  of  error  is  sued 
out  within  60  days  after  such  oi*der  is  made,  the  appeal  or  writ  of  error  will 
avail  the  party  nothing.  Bev.  St.  1879,  §  2184.  At  all  events,  that  a  law 
t  may  work  inconvenience  or  a  hanlship  to  a  party  litigant  in  a  particular  case 
is  no  reason  for  withholding  from  another  a  legal  right,  and  perhaps  it  is  as 
well  in  the  main  that  the  road  to  divorce  should  not  be  altogether  a  pathway 
strewn  with  roses. 

The  writ  will  be  made  peremptory. 

(All  concur.) 

Grrr  of  St.  Louis  v.  Lemp  et  ah 
{Supreme  Court  of  Missouri.    December  19, 1887.) 

BxpixLkx  Rights— AccBBTioN— Rights  op  MuNioiPiLL  Corporation. 

Land  abutting  on  a  certain  street  in  the  city  of  St.  Louis,  and  lying  between  that 
street  and  the  Mississippi  river,  was  formed  by  the  reoedmg  of  the  waters  of  that 
river.  The  street  in  question  was  formerly  bounded  by  the  river,  and  had  been 
dedicated  to  the  public  in  certain  partition  proceedings,  and  the  defendants  claimed 
that  this  land  belonged  to  the  parties  to  those  proceedings,  as  beinff  an  undivided 
part  of  the  origiruuT  tract.  Jueld,  that  the  city  was  entitled  to  the  property  as 
riparian  owner. 

Appeal  from  St.  Louis  circuit  court;  Shepard  Barclay,  Judge. 

This  was  an  ejectment  brought  by  the  city  of  St.  Louis  against  William  J. 
Lemp  and  others  to  recover  possession  of  land  abutting  on  Front  street  in 
that  city,  formed  by  the  receding  of  the  watera  of  the  Mis-sissippi  river,  and 
claimed  by  the  plaintiff  as  riparian  owner.  Defendants  were  successors  in 
title  to  certain  of  the  parties  in  a  partition  proceeding,  in  which  the  street  in 
question  was  dedicated  to  the  public,  and  claimed  an  interest  in  the  land  so 
formed,  a.**  being  an  undivided  part  of  the  original  tract.  The  judgment  of 
the  court  below  was  in  the  plaintiff's  favor.    The  defendants  appealed. 

Geo.  W.  Taussig,  for  appellants.    Leverett  Bell,  for  respondent. 

Norton,  0.  J.  This  is  a  suit  in  ejectment  to  recover  the  possession  of  cer- 
tain land-described  in  the  petition,  situated  In  the  city  of  St.  Louis,  and  tha 
case  Is  before  us  on  defendant's  appeal  from  the  judgment  rendered  therein 
for  phi  in  tiff.  It  appears  from  the  agreed  statement  of  facts,  and  evidence  in 
the  record,  that  in  a  certain  partition  proceeding,  instituted  in  the  circuit 
court  of  St.  Louis  county,  to  partition  certain  lands  in  said  county,  one  bound- 
ary of  which  was  the  Mississippi  river,  commissioners  were  appointed  to  make 
partition,  and  that  in  June,  1852,  they  made  their  report,  which  was  con- 
firmed. This  report  shows  that  in  pursuance  of  section  22,  Rev.  St.  1846,  p. 
769,  the  commissioners  being  of  opinion  that  it  was  to  the  interest  of  the 
parties  that  the  land  should  be  divided  into  blocks  and  lots,  and  that  streets 
and  alleys  should  be  laid  out,  caused  this  to  be  done.  The  report  shows  that 
among  the  streets  laid  off  was  one  called  ''Front  Street,"  100  feet  wide,  tha 
eastern  side  of  which  was  bounded  by  the  Mississippi  river.  It  also  ap- 
pears that  since  that  was  done,  in  1852,  a  strip  of  land  has  been  added  to  the 
eastern  boundary  of  said  Front  street  by  accretion.  It  is  this  strip  of  land 
which  is  in  controversy.  The  plaintiff  claims  it  in  virtue  of  its  ownership  in 
fee  of  Front  street.  This  claim  the  defendants  resist,  and  insist  that  the  land 
thus  formed  belongs  to  the  parties  in  the  partition  proceedings,  and  their  suo- 
cessors  in  title,  as  being  an  undivided  part  of  the  original  tracts. 

Under  section  6,  Rev.  St.  1845,  p.  1056,  the  law  In  force  when  Front  street 
was  dedicated  to  the  public  by  the  owners,  through  the  report  of  the  commis- 
sioners, and  its  confirmation  by  the  court,  the  fee  became  vested  in  the  county 
of  St.  Louis,  which  title  of  the  county  was  subsetiuently  transferred  to  the 
city  of  St.  Louis  by  section  10  of  the  scheme  of  separation  between  the  city 
and  county.    2  Rev.  St.  p.  1565.    That  the  corner  of  the  lauds  bounded  on 
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one  side  by  the  Mississippi  river  is  entitled  to  accretions  made  thereto  by  the 
gradual  filling  up  or  receding  of  the  river  is  not  an  open  question  in  this  state. 
Land  thus  formed  belongs  to  the  riparian  owner.  Campbell  v.  Qas-Light 
Co.,  84  Mo.  372;  Smith  v.  Public  Schools,  30  Mo.  290;  Gamier  v.  St.  Louis, 
37  Mo.  556;  Benson  v.  Morrow,  61  Mo.  345;  St.  Louis  Public  Schools  v. 
Rislejfs  Heirs,  40  Mo.  357;  BtLse  v.  Russell,  86  Mo.  209.  Applying  this  legal 
principle  to  the  facts  admitted  and  proved,  as  hereinbefore  stated,  the  right 
of  the  city  to  recover  possession  of  the  strip  of  ground  in  question  cannot  be 
doubted. 
Judgment  affirmed,  in  which  all  concur. 


Ex  parte  Collins. 
{Supreme  Court  of  Missouri.    December  19, 1887.) 

CBDCniAL  LJlW— BXBOCTION  OF  SbNTBNOS— GOMMUTATIOK— ThBBI-FOUBTHB  RuLB— LiVB- 
SBNTENCE8. 

Laws  Mo.  1805-66,  pp.  19,  20.  S  \  provides  that  a  convict  having  served  three- 
f omrths  of  his  sentence,  and  benaved  to  the  satisfaction  of  the  inspectors  of  the  peni- 
tentiary, shall  be  reoommended  by  them  to  the  governor  for  pardon;  and  section  3 
makes  tne  same  role  applicable  to  persons  under  sentence  for  life,  having  served  16 
years.  By  Rev.  St.  Mo.  %  6533,  the  first  section  of  that  act  was  amended  so  that 
prisoners  should  be  discharged  without  pardon,  the  same  as  if  they  had  served  the 
full  term.  Petitioner,  sentenced  to  imprisonment  for  life,  had  served  15  years,  ob- 
served good  behavior,  and  been  recommended  for  pardon  oy  the  officers  of  the  pen- 
itentiary. Held,  on  habeas  corpus,  that  Rev.  St  |  6533,  i^pplies  only  to  convicts 
having  served  three-fourths  of  tnelr  sentence,  and  that  petitioner  was  not  entitled 
to  a  discharge  as  of  right. 

On  application  for  Mbeas  corpus  by  Jeremiah  Collins  to  be  discharged  from 
custody  in  the  penitentiary,  under  sentence  of  imprisonment  for  Ufa 
Smith,  Silver  &  Broion,  for  petitioner. 

Sherwood,  J.  In  the  year  1872,  the  petitioner,  Collins,  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  death  by  the  St.  Louis  circuit 
court.  The  governor,  B.  Gratz  Brown,  commuted  his  punishment  to  impris- 
onment in  the  penitentiary  for  and  during  the  term  of  his  natural  life.  There- 
upon that  court,  by  an  order  to  that  effect,  entered  of  record,  sentenced  Col- 
lins to  imprisonment  in  the  penitentiary  as  aforesaid.  At  that  time  the  law 
of  1865-66  was  as  follows:  "(1)  That  when  any  person,  imprisoned  in  the 
penitentiary  of  the  state  of  Missouri,  shall  have,  during  the  whole  time  of  his 
or  her  imprisonment,  behaved  according  to  the  rules  and  regulations  of  that 
institution,  to  the  full  satisfaction  of  the  inspectors,  then  the  said  inspectors, 
en  the  expiration  of  three-fourths  of  the  time  for  wliich  such  person  was  sen- 
tenced, shall  write  and  sign  a  testimony  to  that  effect,  and  present  the  same 
to  the  governor  of  Missouri,  with  a  recommendation  that  such  person  be  par- 
doned; (2)  that  the  same  shall  be  done  in  regard  to  persons  under  the  sen- 
tence of  imprisonment  for  life,  after  having  been  imprisoned  for  fifteen  years, 
and  complied  with  the  conditions  named  in  the  foregoing  section."  Laws 
1865-66,  pp.  19,  20.  In  1879,  section  1  was  amended  at  the  revising  session, 
and  is  now  section  6583,  Rev.  St.  1879: 

"Sec.  6583.  Three- Fourths  Rule.  Any  convict  who  is  now,  or  *  may  here- 
after be,  confined  in  the  penitentiary,  and  who  shall  serve  three-fourths  of 
the  time  for  which  he  or  she  may  have  been  sentenced,  in  an  orderly  and 
peaceable  manner,  without  having  any  Infraction  of  the  rules  of  the  prison  or 
laws  of  the  same  recorded  against  such  convict,  he  or  she  shall  be  discharged 
in  the  same  manner  as  if  said  convict  had  served  the  full  time  for  which  sen- 
tenced, and  in  such  case  no  pardon  from  the  governor  shall  be  required." 
Laws  1865-66,  p.  19,  §  1,  amended.  It  is  conceded  that  the  petitioner  has 
been  in  the  penitential  for  15  years,  and  in  all  respects  has  complied  with 
the  provisions  of  the  law  aforesaid,  and  it  is  conceded,  also,  that  the  inspect- 


Digitized  by 


Google 


846  SOUtHWKSTERN  BEPOBTEB.  [Mo, 

ors  and  warden  hare  certified  these  facts,  and  recommended  the  pardon  of  the 
petitioner,  to  the  governor,  as  in  section  1  aforesaid  is  provided. 

Tlie  question  presented  by  this  application,  therefore,  is  whether  the  pris- 
oner is  entitled  to  his  discharge.  The  constitution  of  this  state  autliorizes  the 
governor,  ^^ after  conviction,"  which  means  after  a  return  of  a  verdict  of 
guilty,  {Com.  v.  Lockioood,  109  Mass.  823,  and  cases  cited,)  to  grant  commu- 
tation for  all  offenses,  except,  etc.  Article  5,  §  8.  A  commutation  is  said  tQ 
be  "the  change  of  a  punishment  to  which  a  person  has  been  condemned  into  a 
less  severe  one. "  1  Bou v.  Law  Diet.  306.  I  do  not  regard  the  situation  of  the 
petitioner  as  at  all  affected,  one  way  or  the  other,  so  far  as  the  present  ques- 
tion is  concerned,  whether  he  was  originally  sentenced  to  imprisonment  for 
life  or  not,  or  whether  his  death  sentence  was  commuted  as  heretofore  stated* 
He  is  now  in  the  penitentiary  by  virtus  of  the  sentence  of  the  court;  and  he 
would  have  been  thus  in  the  penitentiary,  by  virtue  of  such  sentence,  even 
if  the  court  had  made  no  subsequent  order  in  the  premises.  It  is  easy  to  see* 
that  this  must  be  so,  by  reflecting  on  what  force  it  is  that  places  a  prisoner  in 
the  penitentiary.  The  governor  could  clearly  have  no  such  power.  His  power 
of  commutation,  however,  acting  on  the  original  sentence  of  the  court,  cuta 
down  and  modifies  that  sentence;  and  the  force  of  that  sentence,  thus  modi- 
fied, sends  the  prisoner  to  the  penitentiary.  The  commutation  does  not  an- 
nul the  sentence  of  the  court,  but  is  pro  tanto  an  affirmance  of  it  with  a  mod- 
ification. This  is  easily  proven.  A  man  is  convicted  by  the  verdict  of  a  jury» 
or  upon  his  confession  in  open  court,  and  his  punishment  assessed,  either  by 
the  verdict  or  by  the  court,  at  10  years  in  the  penitentiary,  and  he  is  sentenced 
accoidingly.  That  sentence  is  thereupon  commuted  by  the  governor  to  the 
period  of  five  years.  Afterwards  a  question  of  the  competency  of  the  convict 
to  testify  as  a  witness  comes  up.  By  what  test  would  that  competency  be 
tried,  but  by  the  record  of  the  lower  court?  By  the  terms  of  the  second  sec- 
tion of  the  act  on  which  the  petitioner  relies,  one  who  was  "under  the  sen- 
tence  of  imprisonment  for  life,  ^  was  entitled  to  the  benefits  of  that  section  by 
observing  the  conditions  mentioned  in  the  first.  The  words  *'  under  the  sen- 
tence of  imprisonment  for  life'*  are  broad  enough,  however,  to  cover  and  in- 
clude any  sentence,  whether  it  be  considered  as  resulting  from  the  act  of  the 
court  or  that  of  the  executive.  The  words  employed,  certainly,  make  no  dis- 
tinction; and,  were  they  less  plain  than  they  are,  the  presumption  in  favor  of 
liberty  would  authorize  such  a  construction.  The  atatm  of  the  petitioner, 
then,  is  that  he,  so  far  as  in  him  lay,  has  fully  complied  with  the  condition 
annexed  to  his  case,  when  he  entered  the  walls  of  the  penitentiary.  It  may 
be  conceded  that  he  became  entitled  to  whatever  benefit  an  observance  of  those 
conditions  gave  him;  but  what  benefit  was  that?  Simply  this:  that  he  be- 
came entitled  to  be  recommended  to  the  governor  as  a  fit  subject  of  pardon* 
This  benefit  he  has  received.  His  right  to  a  pardon  does  not  lie  in  the  terma 
of  the  statute.  Kor  does  the  amendment  of  section  1,  aforesaid,  by  the  mat- 
ter contained  in  section  6533,  at  all  affect  his  case,  since  that  relates  only  to 
those  who  have  served  three-fourtfia  of  the  time  for  which  they  were  sen- 
tenced. The  expiration  of  such  a  period  cannot  be  affirmed  of  one  sentenced 
for  life,  Equiubly,  the  prisoner  is  perhaps  entitled  to  his  discharge;  but 
that  is  a  subject  which  lies  entirely  in  the  discretion  of  the  executive.  By 
virtue  of  the  writ  which  has  been  issued,  we  can  only  make  inquiry  into  hie 
legal  rights  in  the  premises.  The  result  is  that  he  must  be  remanded  to  the 
custody  of  the  warden,  and  it  is  thus  ordered. 

(All  concur.) 
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Holmes  et  al.  «.  Krino  et  at. 
(Supreme  Court  of  Missouri.    December  19, 1887.) 

L  Ejectmbnt— Defenses— Limitation  ot  Actions— Pleading  tiib  Statute. 

In  an  action  of  ejectment,  the  answer  was  a  general  denial.  On  trial,  the  defend- 
ant offered  to  prove  adyerse  possession  for  more  than  10  years.  Held,  that  such 
eyidenoe  was  admiflsible,  since  the  defendant  in  ejectment  may  rely  on  the  statute 
of  limitations  without  pleading  it.^ 

9.  LiiaTATioN  OF  Actions— Adybrbb  Possession  bt  Wmow— Bbfobe  Assignxxnt  or 

DOWEB. 

The  possession  of  the  widow  of  land  is  not  adverse  to  the  heirs  until  dower  is  as- 
signed, for  until  then  she  has  a  right  to  oocupy  the  mansion-house,  and  messuagea 
thereto  belonging. 

Error  to  circuit  court,  Cass  county;  Noah  M.  Givan,  Judge. 

This  was  an  action  of  ejectment  in  which  James  T.  Holmes  and  others  were 
plaintiffs,  and  Mary  A.  Kringand  others  were  defendants.  Upon  an  instruc- 
tion on  behalf  of  the  defendants,  the  plaintiffs  took  a  nonsuit,  with  leave  to 
move  to  have  the  same  set  aside.  The  motion  to  set  aside  the  nonsuit  was 
duly  made,  and  was  overruled  by  the  court,  whereupon  the  plaintiffs  sued  out 
this  writ  of  error. 

Gage,  Ladd  A  Smalls  for  plaintifte  in  error.  Comingo  dk  Irvin,  for  de- 
lendantB  in  error. 

KoBTON,  C.  J.  This  is  an  action  of  ejectment  to  recover  possession  of  cer- 
tain land  in  Cass  county  by  John  Lee,  who  subsequently  conveyed  his  inter- 
est to  one  Robert  I.  Holmes,  in  whose  name  the  suit  was  thereafter  prosecuted 
until  it  reached  this  court  on  writ  of  error.  The  answer  is  a  general  denial. 
The  suit  was  commenced  against  the  present  defendant  and  her  sister,  Louisa 
£.  George,  intermarried  with  one  Alfred  George.  The  last  two  having  died 
after  the  case  reached  this  court,  the  cause  was  dismissed  as  to  them ;  and 
said  Holmes  having  also  died  testate,  and  having,  by  the  terms  of  his  will» 
devised  whatever  interest  he  had  in  the  lands  in  controversy  in  this  cause  to 
the  above-named  plaintiffs  in  error,  James  T.  Holmes  et  al.,  it  was,  by  an 
order  of  this  court  at  its  last  term,  revived  in  their  names.  The  land  in  ques- 
tion was  owned  by  James  Lee,  and  John  Lee  claims  it  as  an  heir  of  said 
James,  and  plaintiffs  claim  through  said  John.  Defendants  base  their  claims 
on  continuous  adverse  possession  by  Eleanor  Lee,  the  widow  of  said  James, 
and  by  themsdves,  for  more  than  10  years  before  suit  brought. 

The  evidence  showed  that  the  land  in  controversy  was  situated  in  Cass 
county,  about  three  miles  ftom  Pleasant  Hill;  that  it  was  owned  by  James 
Lee  at  the  time  of  his  death,  which  occurred  at  Pleasant  Hill,  (at  that  time  a 
military  post;)  that  said  James  died  in  the  winter  of  1863-64  without  children^ 
but  leaving  his  widow,  Eleanor,  surviving  him;  that  the  original  plaintiff, 
John  Lee,  was  one  of  his  lieira,  being  the  son  of  a  deceased  brother;  that  in 
1865  said  Eleanor,  the  widow  of  said  James,  moved  back  (in  the  language  of 
the  witness)  to  his  farm,  their  home,  where  she  lived  up  to  the  time  of  her 
death.  The  witness  further  stated  that  **the  fences  had  been  burned  during 
the  war,  and  she  reinclosed  the  farm.  She  made  all  the  improvements  on  the 
farm  but  the  house,  which  had  not  been  burned.  She  reinclosed  a  part  of  the 
farm  in  1865  and  1866, — about  30  acres  in  all.  She  made  some  trifling  im- 
provements on  the  house,  and  built  a  barn  and  stables,  after  her  husband's 
death.  Almost  every  year  she  added  to  the  farm.  The  rails  were  made  from 
timber  on  the  place,  and  in  1868  had  it  all  inclosed.    She  sold  timber  off  the 

>  As  to  when  the  statute  of  limitations  must  be  specially  pleaded,  see  Chellis  v.  Ck>ble, 
(Kao. )  16  Paa  Rep^  506.  Ckmceming  the  necessity  and  manner  of  pleading  the  statute,  see 
lierriam  v.  Miller,  (Neb.)  84  N.  W.  Bep.  696,  and  note;  Hayt  v.  Hunt,  (Colo.)  16  Pao. 
Rep.  410;  Piper  v.  Moard,  (N.  T.)  IS  N.  £.  Rep.  682;  Cameron  v.  Cameron,  (Ala.)  8 
Sootii.  Rep.  148. 
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farm,  paid  the  taxes,  and  received  the  profits.  I  don^t  ^now  that  she  claimed 
the  land  before  her  husband's  death."  At  this  stage  of  the  case,  defendants 
offered  to  prove  that  said  Eleanor,  the  widow,  openly  and  notoriouslj  claimed 
the  land  as  her  own  from  the  time  she  took  possession  after  her  husband's 
death,  until  her  death,  which  occurred  in  October,  1876.  This  evidence  was 
objected  to,  on  the  ground  that  the  defendants  had  not  pleaded  the  statute  of 
limitations;  that  the  widow,  Eleanor,  while  dowress  for  life,  could  not  by  her 
declarations  elevate  her  estate  into  a  fee;  and  that  such  declarations,  claiming 
the  hind  as  her  own,  were  not  admissible  to  show  adverse  possession,  unless 
they  were  made  known  to  the  heirs  of  said  James  Lee.  The  objection  was 
overruled,  and  the  evidence  received;  and  this  action  of  the  court  is  the  first 
ground  of  error  assigned. 

The  objection  that  the  evidence  was  not  admissible  because  the  statute  of 
limitations  had  not  been  set  up  in  the  answer  is  not  well  taken;  it  having 
been  held  in  case  of  Nelson  v.  Brodhackf  44  Mo.  596,  that  in  an  ejectment 
suit  the  defendant  could  rely  on  the  statute  of  limitation  without  pleading  it. 
In  support  of  the  other  ground  of  objection,  it  is  insisted  that  James  Lee  lived 
upon  the  land  in  question  till  he  went  to  Pleasant  Hill,  four  or  five  months 
before  his  deatli;  that  he  was  compelled  by  Gen.  E wing's  military  order  No. 
11  to  remove  from  his  home,  and  that,  notwithstanding  such  enforced  removal, 
the  house  still  continued  to  be  his  mansion-house,  to  the  possession  and  en- 
joyment of  which,  and  the  messuages  or  land  attached,  his  widow,  in  virtue 
of  her  quarantine  right,  was  entitled,  until  dower  was  assignjBd  her;  that  she 
thereby  became  a  tenant  in  common  with  the  heirs  of  James  Lee,  and  that 
her  possession  was  presumptively  friendly,  and  not  adverse,  and  that  it  could 
not  become  adverse  by  verbal  declarations  made  by  her  that  she  claimed  the 
property  to  belong  to  her  absolutely,  unless  made  to  her  co-tenant,  or  unless 
it  was  shown  he  had  knowledge  of  such  claim.  In  further  support  of  the  ob- 
jection, it  is  insists  that,  as  a  part  of  the  public  history  of  the  state,  we  can 
take  judicial  notice  of  the  condition  of  things  in  that  part  of  the  state  during 
the  war,  and  of  said  military  order,  applying  to  the  counties  named  in  it.  In 
section  6,  1  Greel.  Ev.,  it  is  said  courts  will  generally  take  notice  of  whatever 
ought  to  be  generally  known  within  the  limits  of  their  jurisdiction.  That 
courts  will  take  judicial  notice  of  such  events  as  constitute  a  part  of  the  his- 
tory of  the  state,  and  the  condition  of  things  in  time  of  war,  is  sustained  by 
the  folio  wins  authorities:  Kellehrew  v.  Murphy  ^  3  Heisk.  550 ;  Canal  Co.  v. 
Templeton,  20  La.  Ann.  141;  Williams  ,v.  State,  67  Ga.  260;  Monroe  Co. 
Com'ra  v.  May,  67  Ind.  562;  People  v.  Snyder,  41  N.  Y.  398.  There  is  no 
more  notorious  event  constituting  a  part  of  the  history  of  the  state  than  the 
following  order  No.  11,  issued  by  Gen.  Ewing: 

^Hbapquabtebs  Distbiot  of  the  Bobdeb. 

''Kaisbas  Gitt,  Mo.,  August  25, 1863. 
(General  Order  No.  11.) 

** First.  All  persons  living  in  Cass,  Jackson,  and  Bates  counties,  Missouri, 
and  in  that  part  of  Vernon  included  in  this  district,  except  those  living  within 
one  mile  of  the  limits  of  Independence,  Hickman's  Mills,  Pleasant  Hill,  and 
Harrison  vi lie,  and  except  those  in  that  part  of  Kaw  township,  Jackson  county, 
nortli  of  Brush  creek,  and  west  of  the  Big  Blue,  embracing  Kansas  City  and 
West  port,  are  hereby  ordered  to  remove  fron>  their  present  places  of  residence 
within  fifteen  days  from  the  date  hereof. 

** Those  who,  within  that  time,  establisli  their  loyalty  to  the  satisfaction  of 
the  commanding  officer  of  the  military  station  nearest  their  present  places  of 
residences,  will  receive  from  him  certificates  stating  the  fact  of  their  loyalty, 
and  the  names  of  the  witnesses  by  whom  it  can  be  shown.  All  who  receive 
such  certificate  will  be  permitted  to  remove  to  any  military  station  in  this  dis- 
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trict,  or  to  any  part  of  the  state  of  Kansas,  except  the  counties  on  the  eastern 
borders  of  the  state.  All  others  shall  remove  out  of  this  district.  Officers 
commanding  companies  and  detachments  serving  in  the  counties  named,  will 
see  that  this  paragraph  is  promptly  obeyed." 

The  land  in  controversy  upon  which  James  Lee  lived  was  about  three  miles 
from  Pleasant  Hill,  and  by  the  terms  of  the  order  he  was  required  to  move 
from  it  in  15  days.  The  mansfon-housefrom  which  he  removed, — his  removal 
being  compulsory,  and  in  obedience  to  a  military  order  which  he  had  no  power 
to  resist, — remained  such,  and  was  as  much  his  mansion-house,  in  contempla- 
tion of  law,  when  he  died,  four  or  five  months  afterwards,  at  Pleasant  Hill,  as 
if  he  had  lived  and  died  in  it;  it  not  appearing  that  he  had  acquired,  or  intended 
to  acquire,  another.  Under  these  circumstances,  his  widow  had  the  right,  un- 
til dower  was  assigned  her,  to  occupy  and  enjoy  the  mansion-house,  and  mes- 
suages belonging  thereto.  Rev.  St.  1855,  §  21,  p.  672.  And  to  enforce  this 
right  she  could  maintain  ejectment.  Stokes  v.  McAllister,  2  Mo.  163;  MU- 
ler  V.  Talley,  48  Mo.  503;  Roberts  v.  Nelson,  86  Mo.  25.  And  her  possessory 
right  is  such  as  will  defeat  an  ejectment  brought  against  her.  Jones  v.  Manly^ 
58  Mo.  559.  Under  this  state  of  the  law,  and  the  evidence  in  this  case,  had 
the  heirs  of  James  Lee  brought  ejectment  against  Eleanor,  his  widow,  (dower 
never  having  been  assigned  her,)  their  action  would  have  been  unavailing, 
inasmuch  as,  until  dower  was  assigned,  she  was  entitled  to  the  possession  of 
the  premises;  and,  inasmuch  as  dower  was  never  assigned,  a  right  of  action 
on  the  part  of  the  heirs  of  said  James  Lee  for  possession  of  the  premises  did 
not  accrue  till  she  died.  Brown  v.  Moore,  74  Mo.  633;  Long  y.McDow,  87 
Mo.  197. 

Applying  the  principle  of  the  above  cases  to  the  facts  in  this  case,  we  must 
hold  that  the  statute  only  commenced  to  run  after  the  death  of  Mrs.  I^ee;  and, 
inasmuch  as  the  court  tried  the  case  on  a  theory  opposed  to  the  one  above 
stated,  the  judgment  will  be  reversed,  and  cause  remanded. 

(All  concur.) 

Sfurlook  V,  MissoxTRi  Pao.  Ry.  Co. 

Oujtreme  Cowrt  of  MissovrL    December  19, 1887.) 

L  Pmadiwo— Ambhdbd  Plsabings— Plbadino  ant>  Proof. 

Where  it  does  not  appear  that  the  original  petition,  or  the  first  and  second 
amended  petitions,  had  been  adjudged  insufficient  on  demurrer,  or  had  been  stricken 
out  on  motion,  in  whole  or  in  part,  the  fact  that  the  caune  was  tried  on  the  third 
amended  petition  ia  no  ground  for  exclusion  of  evidence  on  the  trial. 

t.  Sams— Wattbb  or  Dsrots  bt  Plbadino  Over. 

Where  a  petition  was  for  penalties  imposed  by  statute  for  violation  of  the  law,  and 
an  amended  petition  was  for  a  common  law  action  on  the  same  subject-matter,  an 
objection  on  that  acoount  oomes  too  late  when  made  for  the  first  Ume  in  the  appel- 
late court,  and  was  waived  by  pleading  the  general  issue. 

tb  Samv. 

Where  a  cause  of  action  is  defectively  stated  in  the  complaint,  any  objection  of 
defendant  must  be  raised  and  disposed  of  before  triaL  andT  oomes  too  late  at  the 
triaL 

4.  Caxbixrs— €k>]acoir  Carbims  or  Gk>OD»— Failubb  to  PsoviDa  SmFFnro  FAdunxs 
— EvinxNOB. 

Plaintiff  sued  to  recover  damages  of  defendant  for  a  loss  of  profits  on  a  contract  to 
furnish  railroad  ties,  because  defendant  **  refused  or  failed  to  furnish  him  reason- 
able, proper,  and  fair  shipping  facilities.  **  There  was  evidence  that  plaintiff  was 
crowaed  oat  of  the  tL^jBxahy  another  person  shipping  ties,  and  had  to  handle  his 
ties  twice,  and  gave  up  the  contract ;  but  there  was  no  evidence  that  this  person  was 
an  agent  of  defendant.  Held,  that  a  demurrer  to  the  evidence  should  have  been 
■nsttt&ned. 

Bract,  J.,  dissents. 
Appeal  from  circuit  court,  Hiekory  county;  Ben.  Y.  At.ton,  Jndgo» 
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James  A.  Spurlock,  plaintifF,  sued  the  Missoari  Pacific  Railway  Company, 
defendant,  for  damages  for  loss  on  a  contract  by  refusal  of  defendant  to  fur- 
nish shipping  facilities.    Judgment  for  plaintiff,  and  defendant  appealed. 

T.  J.  PortU,  for  appellant.    James  A.  Spurlock,  for  respondent. 

Bay,  J.  This  suit  was  commenced  in  the  Morgan  circuit  court,  and  after^ 
wards  transferred  to  that  of  Hickory  county,  where  the  trial  was  had.  The 
petition  in  the  cause,  on  which  the  case  was  tried,  contains  two  counts,  and 
was  the  third  amended  petition  filed  in  the  cause,  by  leave  of  the  court.  The 
first  count  is  as  follows:  "(1)  The  said  plaintiff  states  that  the  said  defendant 
is  a  railroad  corporation,  duly  incorporated  and  organized  under  the  laws  of 
the  state  of  Missouri,  and  were,  in  June  1880,  and  trom  that  date  till  now,  op- 
erating a  railroad  from  St.  Louis,  Missouri,  to  Kansas  City  or  State  Line, 
Missouri,  and  from  Versailles,  Morgan  county,  Missouri,  to  Tipton,  Missouri, 
where  it  intersected  and  connected  with  their  main  line,  and  were  and  are  yet 
operating  said  roads  for  the  purpose  of  carrying  freight  and  passengers  for 
hire  as  common  carriers.  (2)  That  in  the  month  of  May,  1880,  the  said  plain- 
tiff had  made  and  entered  into  a  contract  with  George  W.  Sedgwick,  of  Kan- 
sas City,  Missouri,  to  deliver  the  said  George  W.  Sedgwick,  or  his  agent,  at 
Kansas  City,  Missouri,  one  hundred  thousand  railroad  ties,  of  light  weight 
and  size,  and  for  which  the  said  George  W.  Sedgwick  agreed  to  pay  the  plain- 
tiff the  sum  of  fifty-five  cents  per  tie*  in  the  cars  of  the  defendant  at  their  de- 
pot in  Kansas  City,  Missouri.  Plaintiff  states  that  in  pursuance  of  said  con- 
tract he  employed  hands  and  wagons  and  teams,  and  purchased  tools,  and  be- 
gan to  cut,  make,  haul,  buy,  and  ship  railroad  ties  from  the  depot  of  the  said 
defendant,  in  Versailles,  Missouri,  and  had  engaged  large  quantities  of  tie 
timber  in  addition  to  several  hundred  acres  which  he  owned,  and  had  made 
numerous  contracts  for  railroad  ties,  and  had  incurred  great  labor  and  ex- 
pense in  order  to  comply  with  his  said  contract  on  his  part,  and  was  ready 
and  willing  to  comply  with  the  same  if  he  had  not  been  prevented  from  so  do- 
ing by  the  unlawful  acts  of  defendant,  and  would  have  received  great  advan- 
tages and  profits  from  the  same,  to-wit,  the  sum  of  sixteen  thousand  dollars 
net  profits.  Said  plaintiff  further  states  that  when  he  made  and  entered  into 
said  contract  with  said  Sedgwick,  he  expected  to  ship  said  ties  over  their  line 
of  railroad  from  Versailles  to  Kansas  City,  Missouri,  which  was  the  only  line 
he  could  ship  over,  and  expected,  and  had  a  right  to  expect,  that  the  defend- 
ant would  receive  and  ship  the  ties  for  a  fair  and  reasonable  rate  or  compen- 
sation, and  give  him  fair  and  reasonable  shipping  facilities,  as  required  by 
law  and  justice.  (3)  Plaintiff  further  states  that  in  June,  1880,  he  had  got- 
ten in  several  car-loads  of  railroad  ties  at  its  depot  in  Versailles,  Mo.,  to  ship 
to  said  Sedgwick,  and  demanded  transportation  over  their  said  road,  and  of- 
fered to  pay  said  defendant  its  legal  and  reasonable  charges  for  carrying  said 
railroad  ties  to  said  Sedgwick  at  Kansas  City,  Mo.,  which  said  legal  charges 
would  not  in  reason  and  justice  have  exceeded  sixteen  dollars  per  car-load; 
but  said  defendant,  with  the  view  and  intent  to  prohibit  and  prevent  the  said 
plaintiff  from  shipping  his  said  one  hundred  thousand  railroad  ties  to  said 
Sedgwick  at  Kansas  City,  Mo.,  and  receiving  the  profits  to  himself,  the  said 
defendant  demanded,  took,  and  received  of  the  plaintiff  the  sum  of  forty  dol- 
lars per  car-load  for  shipping  his  said  ties  between  said  points,  a  distance  of 
one  hundred  and  forty  miles  only,  and  would  not  receive  and  ship  them  for 
less,  nor  for  a  reasonable  or  fair  rate  when  requested  so  to  do.  (4)  The  said 
plaintiff  says  that  said  charge  of  forty  dollars  per  car-load  was  exorbitant, 
extortionate,  and  unreasonable,  and  greater  than  said  defendant  demands, 
takes,  and  receives  from  others,  to-wit,  G.  P.  Clark  and  others,  for  carrying 
goods  or  articles  of  like  class  over  like  or  greater  distances  of  their  said  road,  and 
said  exorbitant  charges  were  made  and  exacted  of  the  plaintiff  to  prolilbit, 
and  did  prohibit,  him  from  shipping  his  ties  over  said  road,  and  that  defend- 
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ant  might  take  ail  the  profits  on  tie  contracts  and  business  to  themselves  or 
employes  at  said  point  of  Versailles,  Mo.  ^5)  The  plaintiff  sajs  said  Sedg- 
wi&  was  perfectly  able  and  willing  to  pay  him  for  said  ties  on  delivery,  and 
that  he,  the  plaintiff,  had  prepared  himself  and  would  have  delivered  said  one 
hundred  thousand  railroad  ties  at  Kansas  City,  Mo.,  to  said  Greorge  W.  Sedg- 
wick, and  have  received  sixteen  thousand  dollars  profits  on  them,  and  would 
have  made  large  sums,  to-wit,  one  thousand  doUurs,  by  cutting  his  own  tim- 
ber into  ties,  if  it  had  not  been  for  said  wrongful  acts  of  the  d^endant  in  de- 
manding unlawful  and  unreasonable  and  extortionate  rates  of  freight,  and  in 
refusing  and  failing  to  furnish  plaintiff  with  reasonable,  proper,  and  fair  ship- 
ping facilities,  and  thereby  preventing  him  from  shipping  his  ties  and  receiv- 
ing said  profits.  Therefore  the  plaintiff  says  he  is  injured  and  aggrieved,  and 
has  sustained  damages  in  the  sum  of  twenty  thousand  dollars,  for  which  he 
asks  judgment.** 

The  second  count  is  as  follows:  "And  the  said  plaintiff,  for  further  plea, 
says  that  said  defendant  is  a  corporation,  duly  organized  and  incorporated  under 
the  laws  of  Missouri,  and  was,  in  June,  1880,  operating  a  railroad  from  Ver- 
sailles, Morgan  county.  Mo.,  to  Kansas  City  or  State  Line,  Mo.,  and  was  re- 
ceiving and  carrying  freight  for  hire  as  common  carriers  between  said  points, 
and  that  in  said  month  of  June,  1880,  the  said  plaintiff  shipped  seven  car- 
loads of  railroad  ties  over  plaintiff*s  said  road  from  Versailles,  Mo.,  to  Kansas 
City,  Mo.,  a  distance  less  than  one  hundred  and  forty  miles  without  any  spe- 
cial contract  as  to  rates  of  freight;  that  a  reasonable,  fair,  just,  and  legal  rate 
of  freight  on  said  railroad  ties  would  have  been  sixteen  dollars  per  car-load, 
or  one  hundred  and  twelve  dollars  for  the  seven  car-loads,  when  in  truth  and 
Cact  said  defendant  demanded,  took,  received,  and  compelled  this  plaintiff  to 
pay  forty  dollars  per  car-Jpad,  or  the  sum  of  two  hundred  and  eighty  dollars, 
for  carrying  said  ties,  which  said  charges  were  unjust,  illegal,  and  extortion- 
ate, and  exorbitant,  and  exceeded  the  legal  rates  by  one  hundred  and  sixty- 
eight  dollars,  which  amount  was  wrongfully  taken  and  exacted  by  defendant 
from  the  plaintiff  against  his  will  and  protest.  Wherefore  plaintiff  says  he 
is  injured  and  aggrieved,  and  has  sustained  damages  in  the  sum  of  9168,  for 
which  he  asks  judgment." 

The  answer  to  this  amended  petition  was  a  general  denial.  The  cause  was 
tried  before  a  jury,  who  returned  the  following  veroict:  "We,  the  jury,  find 
the  issues  for  Spurlock,  plaintiff,  on  the  first  count  in  the  sum  of  $5,000,  and 
on  the  second  count  in  the  sum  of  $149,*'— on  Vhich  there  was  judgment  ac- 
cordingly; from  which  the  defendant,  after  unsuccessful  motions  for  new  trial, 
and  in  arrest,  appealed  to  this  court. 

The  first  point  here  relied  on  by  defendant  for  a  reversal  is  the  overruling 
of  its  objection,  on  the  trial,  to  the  introduction  of  any  evidence  under  either 
one  of  the  counts  in  the  petition — First,  on  the  sole  ground  that  the  petition 
on  which  the  case  was  being  tried  was  the  "third  amended  petition"  in  the 
cause;  second,  because  the  amendment  worked  an  entire  change  of  the  cause 
of  action  set  out  in  the  original  petition;  and,  third,  because  neither  the  first 
or  second  count  of  the  petition  stated  facts  sufllcient  to  constitute  a  cause  of 
action,  and  that  the  first  count  especially  is  altogether  too  vague,  indefinite, 
and  uncertain.  The  second  point  is  the  refusal  of  the  court,  at  the  close  of 
plaintiff^s  testimony,  to  give  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  on  each  of  the  counts  in  the  petition;  and,  third,  a  refusal  to 

g've  a  like  instruction  at  the  close  of  the  entire  evidence  in  the  cause.  The 
urth  ground  is  the  admission  of  incompetent,  irrelevant,  and  immaterial 
testimony  offered  by  the  plaintiff;  and,  lastly,  the  giving  of  instructions  asked 
by  the  plaintiff,  six  in  number.  These  objections,  or  such  of  them  as  we  deem 
necessary  to  the  proper  disposition  of  the  cause,  will  be  noticed  in  the  progress 
of  the  opinion.  The  first  point  and  the  several  grounds  of  objection  therein 
mentioned  will  first  be  considered  in  their  order. 
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As  to  the  first  ground  (which  was,  "on  the  sole  ground  that  the  petition, 
on  which  the  cause  was  being  tried,  was  the  third  amended  petition  in  the 
cause)  it  is  sufficient  to  say  that  it  does  not  appear  that  the  original  petition, 
or  the  first  or  second  amended  petition,  had  been  adjudged  insufficient,  in 
whole  or  in  part,  upon  demurrer;  or  that  the  whole  or  some  part  thereof  had 
been  stricken  out  on  motion,  and  in  such  case  the  mere  fact  that  the  petition 
on  which  the  case  was  being  tried  was  the  third  amended  petition,  without 
more,  furnishes  no  sufficient  reason  why  the  court  should  exclude  the  intro- 
d action  of  any  evidence  on  the  trial  as  asked  by  defendant.  This  point  ia 
virtually  passed  upon  in  the  case  of  Spurlock  v.  Railway  Co.,  5  S.  W.  Rep* 
15,  decided  at  the  last  term,  and  not  yet  reported. 

As  to  the  second  ground, — even  if  it  be  conceded  (as  the  testimony  sub- 
sequently offered  by  the  defendant  tends  to  show)  that  the  original  petition,, 
in  both  its  counts,  was  for  penalties  imposed  by  statute  for  violations  of  law, 
and  that  each  of  the  amendments,  in  both  its  counts,  were  common-law  ac- 
tions based  upon  the  same  transaction  or  subject-matter,  still,  under  the  facts 
in  this  record,  the  objection  comes  too  late.  The  objection,  if  valid,  should 
have  been  made  when  the  change  was  first  made.  The  record  nowhere  shows 
that  any  objection  was  made  on  this  account  until  it  was  raised  for  the  first 
time  in  this  court.  Even  if  it  had  been  raised  at  the  trial,  it  would  have  been 
too  late.  The  defendant,  by  failing  to  make  timely  objections,  and  especially 
by  pleading  the  general  issue  to  the  third  amended  petition,  waived  the  ob- 
jection now  insisted  on,  and  will  not  now  be  heard  to  complain  on  that  ac- 
count. 

As  to  the  third  ground  specified  under  the  first  point  it  is  the  well-settled 
rule  and  practice  in  this  state  not  to  allow  the  objection  here  made,  except  in 
cases  where  the  petition  utterly  fails  to  state  any  cause  of  action  whatever* 
It  will  not  be  sustained,  however  informal  the  petition  may  be,  if  it  still  con- 
tains a  cause  of  action  though  defectively  stated.  The  rule  is  that,  wherever 
the  defect  would  be  cured  after  verdict,  the  objection  cannot  be  taken  by 
motion  to  exclude  all  evidence  at  the  trial,  as  was  attempted  in  this  case. 
Orove  V.  City  of  Kansas,  75  Mo.  672.  675,  and  cases  there  cited.  Subject  to- 
these  rules,  this  objection  of  defendant  challenges  the  sufficiency  of  both 
counts  of  the  petition.  ^If  either  of  them  thus  tested  fails  to  state  a  cause  of 
action,  the  objection  as  to  that  one  should  be  sustained,  but  if  neither  of  them 
so  fails,  the  objection  was  properly  overruled.  For  the  purpose  of  this  ob- 
jection,  the  material  facts  averred  in  each  count  must  be  assumed  to  be  true. 
Upon  inspection  it  must  be  conceded  that  the  first  count  of  the  petition  fail» 
in  several  particulars  to  conform  to  the  rules  of  good  pleading.  It  is  notice- 
ably wanting  in  definiteness  and  certainty  in  the  fourth  paragraph,  where  it 
uses  the  following  language:  ''And  that  defendant  might  take  all  the  profits 
on  tie  contracts  and  business  to  themselves  or  employes  at  said,  town  of  Ver- 
sailles, Mo."  From  this  it  possibly  may  be  inferred  that  defendant  was  en- 
gaged in  the  business  of  buying  and  shipping  ties  at  that  point,  for  and  on 
its  own  account,  or  that  of  its  employes,  as  a  matter  of  speculation.  If  that 
is  what  was  intended,  the  charge  should  be  made  by  direct  and  affirmative 
averment  to  that  effect.  Again,  in  the  fifth  paragraph,  the  statement,  if 
possible,  is  even  more  indefinite  and  uncertain  when  it  says,  '*and  in  refusing 
and  failing  to  furnish  plaintiff  with  reasonable,  proper,  and  fair  shipping 
facilities."  In  what  particulars  said  refusal  and  failure  consist  does  not  ap- 
pear. Whether,  in  furnishing  the  plaintiff  proper  access  with  his  ties  to  its 
tie-yards,  railroad  track,  or  freight  cars,  in  supplying  cars  sufficient  in  num- 
ber and  seasonable  in  time  when  requested  for  transporting  said  ties,  or  in 
not  affording  him  equal  facilities,  in  all  or  any  of  these  matters,  with  its  other 
customers,  is  not  stated.  Whatever  plaintiff  meant  in  this  regard  should  be* 
made  to  appear  with  greater  certainty  by  direct  and  affirmative  averment  in 
that  behalf.    Other  formal  defects  and  objections,  possibly,  might  be  pointed 
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oat,  but  it  is  not  necessary.  While  this  is  so,  and  assuming,  as  we  must, 
that  the  material  facts  stated  are  true,  we  are  not  prepared  to  say  that  this 
count  states  no  cause  of  action  whatever.  Ttie  most  that  we  can  say  of  it 
perhaps  is  that  the  cause  of  action  therein  is  defectively  stated.  Whatever 
just  complaint  of  this  sort  defendant  had  to  this  count,  ought  to  have  been 
made  and  disposed  of  by  motion  before  the  trial;  and,  having  failed  so  to  do» 
he  will  not  be  heard  to  complain  this  way  at  the  trial.  Section  3259,  Bev.  St. 
1879 ;  Pipkin  v.  A  lien,  29  Mo.  229, 233.  As  to  tlie  second  count  we  see  no  vidid 
cause  of  complaint,  at  least  none  that  is  available,  in  the  mode  here  attempted. 
The  complaint  that  there  is  in  this  count  no  sufficient  allegation  that  plaintiff 
paid  said  exorbitant  charges,  or  that  he  properly  protested  against  the  demand 
and  payment  thereof,  is,  we  think,  without  merit,  especially  when  thus  made 
at  the  trial.  It  may  be  added  that  each  of  these  counts,  on  their  face,  pur- 
ports to  be  for  separate  and  distinct  causes  of  action,  and  for  the  purpose  of 
this  objection  this,  also,  must  be  assumed  to  be  true.  After  the  cpming  in  of 
the  evidence,  however,  the  court  might,  possibly,  have  reason  to  think,  or 
know  that  such  was  not  the  f^t,  in  whole  or  in  part,  and  take  such  action 
as  might  then  seem  proper  and  just.  There  was,  therefore,  no  error  in  over- 
ruling this  objection. 

The  second  point  relied  on  for  a  reversal  is  the  refusal  of  the  court,  at  the 
close  of  plaintiff's  evidence,  to  instruct  the  jury,  at  defendant's  request,  that, 
under  the  pleadings  and  evidence  as  adduced,  the  plaintiff  was  not  entitled 
to  recover  on  either  count  of  the  petition.  For  this  purpose  it  will  be  nec- 
essary to  state  such  portions  of  the  evidence  deemed  material  to  each  count, 
distinguishing,  when  necessary,  that,  applicable  to  each,  but  for  convenience, 
they  may  be  taken  and  considered  together;  both  counts  having  been  tried  by 
the  same  jury,  upon  the  mass  of  evidence  before  them, — the  damage  on  each 
count,  however,  being  assessed  separately,  and  judgment  rendered  accord- 
ingly. In  the  first  place,  it  may  be  well  to  promise  that  the  substance  of  the 
first  count  is  to  the  effect  that  defendant,  by  the  wrongful  acts  therein  men- 
tioned, sought  to  prevent,  and  did  prevent,  plaintiff  from  performing  his  said 
tie  contract;  and  thereby  compelled  him  to  abandon  the  same,  to  his  damage 
in  the  amount  claimed.  The  only  wrongful  acts  therein  specified  by  which  it 
thus  sought  and  accomplished  its  said  purpose,  were — First,  in  demanding 
and  exacting  from  plaintiff  the  exorbitant  rates  of  freight  on  said  "several 
car-loads  of  railroad  ties,"  therein  specified;  and,  second,  "in  refusing  and  fail- 
ing to  furnish  plaintiff  with  reasonable,  proper,  and  fair  sliipping  facilities." 
The  object  of  the  second  count  is  to  recover  back  from  defendant  the  excess  of 
exhorbitant  over  legal  rates  of  freight,  wrongfully  demanded,  reoeiveil,  and 
extorted  from  plaintiff  against  his  will  and  protest  on  the  "seven  car-loads  of 
railroad  ties"  shipped  by  plaintiff  over  defendant's  road  from  Versailles  to 
Kansas  City,  Mo.,  to  his  damage  as  claimed.  Of  the  evidence  applicable  to 
this  second  count  it  is  sufficient  to  say  that  it  was  appropriate,  and  amply 
sustains  the  same.  There  was,  therefore,  no  error  in  overruling  defendant's 
said  instructions  as  to  that  count.  As  to  the  first  count  the  inquiry  is,  was 
there  any  evidence,  as  adduced,  entitling  the  plaintiff  to  a  verdict  thereon  ?  Of 
the  first  wrongful  act  complained  of  in  this  count  it  may  be  remarked  that  it 
is  not  there  pleaded  as  of  itself  entitling  plaintiff  to  a  verdict  for  the  excess 
of  said  exorbitant  charg^  over  the  legal  rates  of  freight,  but  simply  as  one  of 
the  wrongful  acts  by  which  defendant  prevented  the  plaintiff  from  peilorm- 
ing  his  said  tie  contract  and  thereby  compelled  hJm  to  abandon  the  same, 
whereby  he  lost  the  profits  arising  from  its  performance,  as  claimed  in  said 
first  count.  The  evidence  shows,  what  this  count  itself  concedes,  that  the  per- 
formance of  this  tie  contract,  to  the  extent  of  these  "several  car-loads  of  rail- 
road ties,"  was  not  prevented;  but  in  point  of  fact  was  to  that  extent  fully 
executed  by  the  shipment  thereof  to  said  Sedgwick,  and  the  reception  by  plain- 
tiff from  said  Sedgwick  of  the  full  contract  price  therfor.  The  evidence 
v.6s.w.no.5 — 23  '^  r^^^^T^ 
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further  conclasirely  shows  that  these  '^several  car-loads  of  railroad  ties*' 
mentioned  in  the  first  count  are  the  identical  "se^en  car-loads"  mentioned  in, 
and  appropriately  made  the  basis  of,  the  cause  of  action  of  said  second  count, 
and  none  other.  liightfully  there  can  be  but  one  recovery  for  the  same 
wrong.  This  wrong,  as  we  have  already  seen,  rightfully  and  appropriately 
supports  the  second  count,  and  of  right  can  have  no  place  in  the  first  count 
without  contributing  to  a  double  recovery;  and  for  that  reason  its  considera- 
tion must  be  excluded  altogether  from  the  first  count.  It  is  not  pretended  in 
the  evidence  that  plaintiff  offered  for  shipment  any  other  railroad  ties,  except 
these  **seve'n  car-loads"  mentioned  in  the  second  count,  and  it  is  expressly 
admitted  that  defendant  received  and  shipped  all  the  ties  actually  offered  or 
tendered  by  plaintiff  for  shipment. 

It  only  remains  to  inquire  what  competent  evidence,  if  any,  was  offered  to 
support  the  second  alleged  wrongful  act  or  acts  of  defendants  by  which  it  is 
•claimed  that  it  prevented  the  plaintiff  from  f  ullfilling  his  said  contract,  or  com- 
pelled him  to  abandon  the  same.  How  far  and  to  what  extent,  if  at  all,  this 
contention  is  supported  by  the  evidence  depends  altogether  upon  the  follow- 
ing testimony  which  is  aU  that  is  found  in  the  record  touching  that  point. 
The  plaintiff,  testifying  on  this  branch  of  the  case,  was  asked  the  following 
questions  and  gave  the  following  answers:  ^'Question.  State  what  passed  be- 
tween you  and  the  agent  at  Yersaillee,  the  agent  of  the  Missouri  Pacific  Rail- 
way Company.  Answer.  After  we  got  a  few  ties  out,  the  Pacific  Railroad 
hands  came  in  and  took  possession  of  the  yard.  They  ordered  us  out,  and 
shoved  us  out.  Objected  to.  Court.  You  must  prove  that  these  parties 
were  the  agents  of  Missouri  Pacific  Railway  Company  before  the  witness  can 
state  what  was  said.  Q.  Were  these  conversations  that  you  had  there,  were 
they  with  the  agent  of  the  Pacific  railroad?  A.  I  talked  with  Mr.  Moran;  he 
was  the  station  agent  there.  Objected  to,  because  you  cannot  prove  an 
agency  in  that  way  by  the  witness,  it  is  a  question  for  the  jury.  By  tfie 
Court.  Let  him  tell  what  they  did,  and  what  this  defendant  did,  in  regard  to 
this  agency  matter.  Q.  I  will  ask  you,  Mr.  Spurlock,  what  these  parties 
were  doing  around  there?  A.  They  were  buying  and  shipping  ties.  Q.  I 
will  ask  you  then  the  further  question:  State,  if  you  know,  wlio  they  were 
buying  ties  for.  A.  For  the  Missouri  Pacific  Railway  Company.  Mr.  An- 
drews. Of  your  own  knowledge?  A.  The  depot  men  told  me  that  they 
were.  And  I  know  they  have  taken  exclusive  possession  of  the  tio-yards,  and 
have  held  it.  Objected  to  on  the  ground  that  the  depot  men  cannot  bind  the 
company.  Court.  You  must  prove  that  these  men  were  agents  of  the  com- 
pany, authorized  to  buy  these  ties.  Q.  Well,  what  did  you  doafter  that?  A. 
Well,  gentlemen  of  the  jury,  after  I  was  crowded  out  of  the  yards  I  went  to 
Mr.  Moran,  who  had  the  Pacific  yards  in  control,  and  I  told  him  of  the  fact 
that  they  had  forbidden  me  to  come  in  there,  and  that  I  would  loose  my  con- 
tract with  Mr.  Sedgwick,  and  wanted  him  to  let  me  ship  my  ties  out.  He 
said,  ■!  would  help  you  if  I  could,  but  under  my  orders  I  cannot.*  Then  I 
pulled  up  and  quit  because  I  could  not  get  my  ties  up  to  the  yards,  and  had 
to  go  off  100  hundred  yards,  or  something  like  that,  and  after  they  were  in- 
spected I  had  to  haul  them  a  second  time.  I  was  only  able  to  get  seven  car- 
loads out  during  the  month  of  June.  That  is  all  I  could  get  shipped,  and  I 
pulled  out  and  quit  the  entire  business."  On  cross-examination  the  plaintiff 
was  asked  the  following  questions,  and  gave  the  following  answers:  ^Ques- 
tion. What  do  mean  when  you  talk  about  tie-yard?  Is  there  any  particular 
place  in  that  yard  for  ties?  Answer.  Yes,  sir.  Q.  You  could  get  at  the  ties 
with  your  team?  A.  Yes,  sir;  with  the  first  I  reckon  we  got  within  thirty 
feet  of  the  cars.  The  first  ties  were  pretty  close  to  the  track,  but  the  last  a 
hundred  yards  off.  Q.  Did  one  man  take  a  tie  and  put  it  on  the  cart?  A. 
Yes,  sir;  generally  one  negro.  Some  of  them  I  suppose  it  took  two,  most  of 
them  I  think  one  man  did."  H.  T.  Bond,  a  witness  for  plaintiff,  being  asked 
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to  state  what  he  knew  about  the  question  at  issue  answered  in  substance  as 
follows:  ''I  bought  some  ties  for  Shapman  &  Co.  after  Stephens,  Spiirlock, 
and  Clark  quit  the  business,  and  then  Thomas,  a  contractor  for  the  Missouri 
Pacific  liailway  Company,  came  into  the  tie-yard,  and  has  been  shipping  ever 
since  exclusively.  Jhoraas  came  in  before  the  others  quit,  and  they  quit  be- 
cause he  came  in.  The  Missouri  Pacific  Railway  Company  shipped  out  a  large 
quantity  of  ties  from  June,  1880,  to  June.  1881." 

From  this  it  will  be  seen  tliat  the  vital  question  before  the  court  and  jury 
was  whether  the  parties  thus  crowding  or  shoving  plaintiff  out  .of  the  tie- 
yai'ds  were  the  agents  or  employes  of  defendant  in  buying  and  shipping  rail- 
road ties  on  its  account.  It  is  manifest  that  the  plaintiff's  own  testimony 
failed  to  furnish  this  proof,  and  it  is  equally  clear  that  Bond^s  evidence,  of 
itself  and  without  more,  supplied  no  competent  evidence  that  "Thomas,  a  con- 
tractor for  the  Missouri  Pacific  Railway  Company,"  was  the  agent  or  employe 
of  the  defendant  in  buying  and  shipping  the  ties  in  question.  The  clear  and 
only  import  of  this  testimony,  without  more,  is  that  Thomas  was  an  independ- 
ent contractor  with  the  company  to  furnish  it  with  railroad  ties,  for  pay,  at 
such  point  or  points  as  his  contract  in  that  behalf  called  for.  If  so,  said 
Thomas,  in  such  transaction,  is  to  be  regarded  as  a  patron  of  the  road,  with 
the  right  to  buy  and  ship  ties  to  defendant  at  such  point  or  points  as  required 
by  his  contract  in  that  behalf,  and  not  as  an  agent  or  employe  of  defendant, 
m  the  sense  claimed  by  plaintiff.  But,  as  such  patron,  it  may  be  added  that 
he  is  not  entitled  to  any  discrimination  in  his  favor,  to  the  prejudice  of  otliers. 
Railroad  Co.  v.  Reese,  18  Amer.  &  £ng.  R.  Cas.  110,  and  cases  cited;  Hughs 
V.  Railway  Co.,  15  Amer.  &  Eng.  R.  Cas.  100,  and  cases  cited.  If  that  be  so, 
of  which  therein  no  room  for  question,  there  was  no  evidence  that  defend* 
ant  ** refused  or  failed  to  furnish  plaintiff  reasonable,  proper,  and  fair  ship- 
ping facilities,"  and  thereby  prevented  iiim  from  shipping  his  ties  and  receiv- 
ing said  profits,  as  charged  in  the  first  count,  and  in  that  event  the  cpurt 
erred  in  refusing  the  demurrer  to  the  evidence  as  to  the  first  count.  If,  in- 
deed, the  parties  thus  crowding  plaintiff  out  of  the  tie-yards  are  the  agents  or 
employes  of  defendant,  no  reason  is  seen  why  plaintiff  might  not  liave  es- 
tablished that  fact  by  competent  testimony.  These  parties  themselves  cer- 
tainly knew  whether  they  were  agents  or  employes  of  defendant.  They  were 
competent  witnesses,  and  might  have  been  called  to  establish  the  fact  if  such 
it  was.  There  is  nothing  to  show  they  were  unknown  to  plaintiff  out  of  the 
state,  or  their  whereabouts  unknown.  Why  they  were  not  called  does  not  ap- 
pear. If  plaintiff  will  go  to  trial  without  the  use  of  proper  diligence,  or,  in 
the  absence  of  competent  evidence  to  estiibiish  any  fact  necessary  to  his  re- 
covery, of  which  the  law  presumes  him  advised,  it  is,  to  say  Uie  least  of  it, 
his  misfortune,  if  not  his  fault. 

Again,  whether  the  plaintiff  had  the  right,  in  his  own  language,  **to  pull 
up  and  quit  (or  abandon  his  contract  with  Sedgwick)  because  he  could  not  get 
his  ties  up  to  the  yards,  and  hiid  to  go  off  100  y^rds,  or  something  like  that, 
and,  after  having  tiiem  inspected,  had  to  haul  them  a  second  time,"  is  a  ques- 
tion of  law  on  which  the  court  had  to  pass  in  deciding  the  demurrer.  In 
passing  on  such  an  instruction,  the  court  must  not  only  have  regard  to  the 
evidence  adduced,  but  also  to  the  pleadings  in  the  cause,  and  if,  in  view  of 
both  or  either,  plaintiff  is  not  entitled  to  a  verdict,  the  instruction  should  be 
given.  To  refuse  the  instruction,  under  the  pleadings  and  evidence,  is  to 
hold,  as  a  matter  of  law,  that  the  plaintiff  had  the  right,  without  more,  "to 
pull  up  and  quit  because  he  could  not  get  hie  ties  up  to  the  yards,  and  had  to 
go  off  100  yards,  or  something  like  that,  and  after  they  were  Inspected,  had  to 
haul  them  a  second  time."  We  are  not  prepared  to  hold  that  such  a  wrong 
^on  the  part  of  the  defendant,  without  more,  in  a  case  like  the  present,  would 
'justify  the  plaintiff  in  abandoning  his  contract  with  Sedgwick,  and  render  it 
liable  in  damages  for  the  profits  plaintiff  might  have  realized  if  he  had  gone 
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on  and  completed  the  same.  If  the  plaintiff  was  liable,  as  we  have  seen,  for 
the  wrongful  act  of  extorting  exorbitant  rates  of  freight  on  the  shipments 
actually  made  under  this  contract,  no  reason  is  seen  why,  in  like  manner,  it 
would  not  be  liable  to  plaintiff,  in  a  proper  action,  to  compensate  him,  in 
damages,  for  the  trouble,  annoyance,  labor,  and  expense  of  thus  depositing 
his  ties,  in  the  first  instance,  and  again  hauling  them  a  second  time.  If  so, 
migiit  he  not,  and,  under  the  evidence  before  us,  if  that  was  all,  ought  he  not, 
to  have  gone  on  with  his  said  contract  with  Sedgwick,  and  resorted  to  defend- 
ants in  a  separate  action  for  the  loss  and  damage  thus  wrongfully  imposed 
upon  him.  While  this  is  so,  it  must  not  be  inferred  that  the  plaintiff,  in  a 
case  like  the  present,  might  not,  by  proper  pleading  and  evidence,  show  him- 
self entitled  to  abandon  the  contract  and  look  to  the  defendant  for  danrages 
necessarily  and  properly  resulting  therefrom.  If  the  defendant,  in  such  a 
case,  refuse  to  receive  or  ship  his  ties,  when  properly  tendered,  or  by  any  other 
wrongful  act  or  conduct  render  it  clearly  impracticable,  if  not  impossible,  for 
the  plaintiff  to  comply  with  said  agreement,  in  the  ordinary  and  usual  course 
of  business  incident  to  such  transactions,  then,  and  in  such  like  cases,  plain- 
tiff may  abandon  the  same  and  look  to  defendants  for  the  damages  proximately 
and  necessarily  resulting  therefrom.  The  pleadings  and  evidence  now  before 
us  do  not,  in  our  judgment,  properly  make  such  a  case.  We  are  therefore  of 
opinion,  and  so  hold,  that  the  trial  court  erred  in  refusing  the  instruction  in 
the  nature  of  a  demurrer  to  tlie  evidence  as  to  the  first  count  of  the  petition. 

So  far  as  the  second  count  is  concerned  there  is  no  merit  in  the  objection  as 
to  the  admissibility  of  the  "bills  of  lading"  or  other  evidence  in  the  cause, 
nor  do  we  find  any  error  in  the  instruction  or  other  ruling  of  the  court  ap- 
plicable to  this  second  count  calling  for  our  interference,  and  for  the^e  rea- 
sons the  judgment  of  the  circuit  court  on  said  second  count  is  afiirmed. 

As  to  the  first  count  we  may  premise  that,  in  View  of  the  conclusions  al- 
ready reached,  and  the  uncertainty  as  to  what  may  be  the  evidence  and  in- 
structions upon  a  retrial  of  the  cause,  we  deem  it  unnecessary  to  consider  the 
instructions  now  before  us  applicable  to  said  first  count,  as  well  as  other  ques- 
tions suggested  in  the  record  and  brief  of  counsel.  But,  for  the  reasons  here- 
inbefore stated,  we  are  of  opinion,  and  so  hold,  that  the  judgment  of  the  trial 
court  as  to  the  first  count  ouglit  to  be  reversed,  and  the  cause  remanded;  and 
It  is  accordingly  hereby  so  ordered,  in  which  all  the  judges  concur  except 
Brace,  J.,  who  dissents. 


Stump  et  al.  «.  Hornback  et  al. 
{Supreme  Covnrt  of  MissowrU    December  19, 1887.) 

Ejbctmibnt— Mbske  Profits  Ain)  IiiPROVBifENTs— Eleotiok  to  Take  Valve  gf  Land. 
Rev.  St.  Mo.  %  23S0,  provides  that  when,  in  ejectment,  a  judgment  for  possession 
of  land  is  given  to  any  person  having  a  better  title,  against  a  person  in  possession, 
such  person  may  recover  compensation  for  improvements  made  in  good  faith  prior 
to  notice  of  the  claim  of  adverse  title;  section  2202  provides  that  tfie  plaintiff  may 
elect  to  relinguish  the  land  to  the  claimant  and  take  its  value,  aside  from  the  im- 
provements; and  section  22S8  provides  that  in  case  the  value  of  the  improvements 
exceeds  the  value  of  the  land,  aside  from  the  improvements,  the  court  may  order 
that  the  occupying  claimant  shall,  by  a  specified  tune,  take  the  land,  and  pay  the  as- 
certained value,  and,  in  default  of  such  payment,  the  plaintiff  in  ejectment  shall 
take  possession  of  the  land  freed  from  all  datm  for  improvements.  Held,  that  the 
whole  act  must  be  construed  together,  and  that  a  judgment  awarding  the  occupy- 
ing claimant  the  land  upon  payment  of  the  value,  without  the  election  of  the  plain- 
tiff to  take  such  value,  was  unauthorized. 

Statutes— Construction— All  Pabts  must  bb  Gonbidbbbd  Toobthbr. 

Where  an  action  is  brought  under  a  partloolar  section  of  a  statute,  and  such  sec- 
tion, considered  alone,  is  In  conflict  with  the  constitution,  and  it  shall  i^pear  that 
such  statute,  viewed  as  a  whole,  is  in  harmony  with  the  constitution,  such  con- 
struction shall  be  given  to  the  particular  section  as  will  harmonise  with  the  stat- 
ute, when  considers  in  the  light  of  the  whole  enactment. 

Appeal  from  St.  Louis  court  of  appeals. 
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Phoebe  J.  Hornback  et  al.  obtained  in  the  circuitcourt  of  St.  Charles  county, 
Missouri,  a  judgment  against  Maria  C.  Stump  et  al.  for  the  possession  of  cer- 
tain lands.  Maria  G.  Stump  et  al,  brought  this  action  in  the  St.  I^ouis  court 
of  appeals  to  recover  of  the  said  Hornback  et  al,  the  value  of  the  improve- 
ments on  said  land«  Verdict  and  Judgment  for  plaintiff,  from  which  defend- 
ants, Hornback  et  al.^  appeal. 

T,  F,  McDearman,  for  respondents.     C.  W,  Wilson^  for  appellants. 

Brace,  J.  In  an  ejectment  suit  brought  in  the  circuit  court  of  St.  Charles 
county,  the  appellants  recovered  judgment  against  the  respondents  for  97.47 
acres  of  land  in  said  county.  The  present  suit  was  instituted  by  respondents 
in  the  same  court  under  Kev.  St.  1879,  g  2259,  to  recover  compensation  for 
improvements  made  on  said  land  in  good  faith  by  respondents  and  their  an- 
cestor. On  the  trial  of  th^  case,  the  j  ury  found  the  value  of  the  improvements 
to  be  $1,960,  and  ''the  value  of  the  land,  aside  from  the  improvements,  to  be 
^1,462.05;"  and  the  judgment  was  ''tliat  the  plaintiff,  within  one  year  from 
this  date,  pay  to  the  defendants  the  sum  of  $1,462.05,  and  that  said  defend- 
ants thereupon  make  and  deliver  to  the  said  plaintilTs  a  conveyance  with  gen- 
eral warranty  for  said  lands;  and  in  the  event  of  the  failure  of  defendants,  or 
either  of  them,  from  legal  inability  or  otherwise,  to  make  and  deliver  to  plain- 
tiffs said  deed  upon  the  payment  of  said  sum  of  $1,462.05,  it  is  ordered  *  *  * 
that  the  plaintiffs  pay  into  court  said  sum  of  money  for  the  use  of  the  de- 
fendants, and  upon  such  payment  it  is  ordered  *  *  *  that  the  title  to 
said  reid  estate  be  divested  from  the  said  defendants,  and  vested  in  these 
plaintiffs,  forever;  and  it  is  further  ordered  *  *  *  that,  in  case  plaintiffs 
make  default  in  the  payment  of  said  sum  to  the  defendants  within  the  time 
herein  speciHed,  the  defendants  shall  have  possession  of  said  land  discharged 
from  al  1  clai  ms  of  the  plaintiffs . "  From  this  j  udgment  respondents  appealed  to 
the  St.  Louis  court  of  appeals,  where  the  judgment  was  affirmed,  and  they  have 
prosecuted  their  appeal  to  this  court.  It  is  here  urged  that  said  judgment  is 
in  violation  of  section  20  of  the  bill  of  rights,  (article  2,  Const.  1875,)  which 
declares  "that  no  property  can  be  taken  for  private  use,  with  or  without  com- 
pensation, unless  by  consent  of  the  owner,  except  for  private  ways  of  neces- 
sity, and  except  for  drains  and  ditches  across  the  lands  of  others  for  agricul- 
tural and  sanitary  purposes,  in  such  manner  as  may  be  prescribed  by  law." 
There  is  nothing  in  the  record  to  show  tliat  respondents  consented  to  this 
judgment,  and  the  case  falls  within  neither  of  the  exceptions  of  the  constitu- 
tional provisions;  and  the  effect  of  the  judgment  is  to  take  the  property  of  one 
person  for  the  private  use  of  another,  with  compensation,  but  without  his 
consent,  and  is  consequently  in  violation  of  the  article  above  quoted;  and  if  in 
conformity  with  the  provisions  of  sections  2263,  2264,  lie  v.  St.  1879,  when 
properly  construed,  those  sections  are  unconstitutional. 

It  must  be  conceded  tliat  if  those  sections  be  read  alone,  disconnected  from 
the  text  of  the  whole  act,  they  give  good  color  for  the  form  of  judgment  en- 
tered in  this  case;  but  when  considered  in  their  connection  in  the  entire  en- 
actment, in  the  light  of  its  general  purpose  and  object,  and  of  the  character 
and  form  of  the  proceeding  adopted  for  the  accomplishment  of  that  purpose  as 
disclosed  thereby,  it  will  become  apparent  that  while  the  judgment  is,  those 
sections  of  the  statute  are  not,  obnoxious  to  the  provisions  of  article  2  of  the 
constitution.  It  may  be  as  well  to  premise  the  consideration  of  this  question 
by  tiie  Expression  of  the  opinion  that  if  said  sections  are  unconstitutional,  by 
reason  of  their  infraction  of  the  rights  of  private  property,  as  expressly  guar- 
antied by  article  2,  they  would  have  been  unconstitutional  as  well  b^ore  as 
since  the  adoption  of  that  article,  since  the  insertion  thereof  in  the  constitu- 
tion of  1875  does  no  more  than  merely  emphasize  and  make  more  prominent  a 
vital  principle,  breathing  through  and  permeating  the  whole  body  of  the  pres- 
ent as  of  each  preceding  constitution  of  the  state,  as  it  must  the  organic  law 
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of  every  government  among  men' instituted  to  seoure  to  a  free  people  protec- 
tion to  life,  liberty,  and  property.  Laws  in  their  general  scope  and  purpose 
like  unto  ours  have  been  passed  in  Tery  many  states  of  the  Union,  and  have 
been  upheld  by  the  courts,  both  state  and  national.  The  principle  upon  which 
they  are  founded  is  aptJy  stated  in  an  early  case  upon  the  Vermont  statute: 
"The action  is  given  on  the  supposition  that  the  legal  title  is  found  to  be  in 
the  plaintiff  in  ejectment,  and  is  intended  to  secure  to  the  defendant  the  fruit 
of  his  labor,  and  to  the  plaintiff  all  he  is  justly  entitled  to, — which  is  his 
land,  in  as  good  a  situation  as  it  would  have  been  had  no  labor  been  bt^towed 
thereon.  The  statute  is  highly  equitable  in  all  its  provisions,  and  would  do 
exact  justice  if  the  value  either  of  the  improvements  or  of  the  land  was  al- 
ways correctly  estimated.  ♦  ♦  ♦  It  gives  to  the  possessor,  not  the  expense 
which  he  has  laid  out  on  the  land,  but  the  amount  which  he  has  increased  tlie 
value  of  the  land  by  his  betterments  thereon,  or,  in  other  words,  the  differ- 
ence between  the  value  of  the  land  when  the  owner  recovers  it  and  the  value 
if  no  improvements  had  been  made.  If  the  owner  takes  the  lands,  together 
with  the  improvements,  at  the  advanced  value  which  it  has  from  the  labor  of 
the  possessor,  what  can  be  more  just  than  that  he  should  pay  the  difference? 
But  if  he  Is  unwilling  to  pay  this  difference,  by  giving  a  deed,  as  the  statute 
provides,  he  receives  the  value  as  it  would  have  been  if  nothing  had  been  done 
thereon.''  Ck>oley,  Const.  Lim.  (4th  £d.)  485,  and  authorities  cited  in  note  I, 
p.  486;  {Ross  v.  Irving,  14  111.  171.  This  equitable  principle  was  first  grafted 
upon  our  statutory  act  regulating  the  action  of  ejectment  in  1825,  and  has  re- 
mained substantially  the  same  ever  since.  The  form  it  there  assumed,  and 
has  since  maintained,  is  that  of  an  equitable  proceeding  by  way  of  injunction 
to  restrain  the  successful  claimant  by  paramount  title  of  real  estate,  in  an  ac- 
tion of  ejectment,  who  has  obtained  a  judgment  for  the  recovery  thereof,  from 
entering  into  possession  of  the  land  under  his  judgment  until  he  has  paid  the 
occupying  claimants  for  his  improvements  made  in  good  faith  thereon;  the 
value  thereof  to  be  ascertained  in  the  manner  provided  for  in  the  statute.  The 
object  was  not  to  deprive  him  of  his  land,  with  or  without  his  consent,  or  the 
possession  of  it,  but  simply  to  withhold  the  possession  until  he  paid  the  oc- 
cupying claimant  the  value  such  claimant  had  added  to  the  land  by  his  im- 
provements. The  law  said  to  the  owner:  ''You  have  sought  the  assistance  of 
the  law  to  enable  you  to  recover  your  land  from  another  who,  in  good  faith, 
believed  it  was  his,  and  in  such  faith  has  enhanced  the  value  of  your  prop- 
erty. Now,  you  shall  have  possession  of  it,  but  not  until  you  yourself  have 
done  *  that  justice  which  the  law  loveth,'  and  paid  that  enhanced  value  to  him 
who  hath  earned  it. " 

In  this  light  has  this  proceeding  been  regarded  by  this  court  in  such  cases 
as  have  come  before  it  involving  its  construction.  Consequently,  in  Malone 
V.  Stretch,  69  Mo.  25,  it  was  held  that  the  proceeding  to  enjoin  must  be  in« 
stituted  before  eviction  from  the  premises,  and  in  the  court  in  which  the  judg- 
ment in  ejectment  was  rendered;  and  in  Russell  v.  De  France,  39  Mo.  606, 
"that  the  court  cannot  enter  judgment  against  the  plaintiff  in  ejectment  for 
the  value  of  the  improvements,  and  enforce  the  same  by  execution.'*  It  fol- 
lows, from  the  principle  of  these  cases,  that  the  nature  of  the  proceeding  is 
simply  to  enjoin  the  execution  of  process  on  the  judgment  of  ouster,  in  the 
ejectment,  in  which  afllrmative  relief  cannot  be  granted  to  the  claimant  in 
possession,  even  to  the  extent  of  a  judgment  for  the  value  of  his  improve- 
ments. So  far  as  he  is  concerned,  unless  the  owner  consents,  he  must  take- 
their  value,  and  give  up  the  possession  of  the  land.  The  only  relief  the  law 
gives  him  is  negative,  in  restraining  the  plaintiff  from  taking  possession  un- 
der his  judgment  until  he  pays  the  claimant  for  his  improvements.  That  a 
law  granting  him  this  relief  is  not  unconstitutional  is  supported  by  the  great 
weight  of  authority  in  the  states  where  the  question  has  been  passed  upon. 
See  the  long  list  of  cases  cited  in  Cooley,  supra,  note  1,  p.  486;  also  2  Story,. 
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Eq.  799,  and  2  Kent,  8d5,«d36,  and  notes.  That  the  granting  of  relief  in  this 
form  to  the  occupying  claimant  might  work  no  greater  hardship  to  the  plain- 
tifP  than  is  absolutely  necessary  to  insure  justice  to  the  former,  seciion3  2262 
to  2266,  inclusive,  were  enacted,  to  provide  a  modus  Vivendi  for  him.  If, 
under  section  2262,  he  elects  to  relinquish  the  land  to  the  claimant,  and  to 
take  its  value  aside  from  the  improvements,  instead  of  paying  for  the  im- 
provements, then,  under  section  2263,  ''if  the  value  of  the  improvements  ex- 
ceeds the  vaJneof  the  land  aside  from  the  improvements,  the  court  may  order 
that  the  occupying  claimant  shall,  by  a  time  to  be  specified  in  the  order,  take 
the  land,  and  pay  the  ascertained  value  thereof  to  the  plaintiff,  and,  in  de- 
fault of  such  payment,  the  plaintiflshall  take  possession  of  the  land  discharged 
from  all  claim  of  such  occupying  claimant;*'  or,  under  section  2265,  ''if  the 
value  of  the  land  aside  from  the  improvements  exceeds  the  value  of  the  im- 
provements, the  court  may  order,  either  that  the  plaintiff  shall  pay  for  the  im- 
provements before  he  shall  be  allowed  to  take  possession  of  the  land,  or  that 
the  land  be  divided  between  the  occupying  claimant  and  the  plaintiff,  accord- 
ing to  their  respective  rights. "  The  power  of  the  court  to  order  the  claimant 
to  take  the  land,  and  pay  the  value  thereof,  (section  2268,)  and,  upon  pay- 
ment of  such  value,  to  require  the  plaintiff  to  make  the  claimant  a  convey- 
ance of  the  land,  (section  2264,)  as  well  as  to  order  that  the  land  shall  be  di- 
vided between  the  occupying  claimant  and  the  plaintiff,  (section  2265,)  is  de- 
pendent upon  the  consent  of  the  plaintiff  to  take  the  value,  and  relinquish  the 
land,  (sections  2262;)  in  other  words,  the  court  has  no  power  to  divest  him  of 
the  land,  either  in  whole  or  in  part,  except  in  answer  to  his  own  request  for 
leave  to  relinquish  the  land.  This  is  evident,  as  to  part,  by  the  terms  of  sec- 
tion 2266:  "No  partition  shall  be  ordered  if  the  plaintiff  insist  upon  his  right 
to  retain  the  land."  Yet,  to  sustain  the  Judgment  rendered  in  this  case,  we 
would  have  to  hold  that,  although  the  court  had  no  power  to  take  from  the 
plaintiff  an  undivided  moiety  of  his  land,  it  had  the  power  to  take  the  whole 
of  his  land  without  his  consent.  Such  a  construction  must  be  faulty.  It  is 
absurd.  It  is  not  consistent  with  the  welMefined  limits  of  the  principle  upon 
which  legislation  of  this  character  has  been  enacted,  and  cannot  be  upheld.  It 
is  inconsistent  with  the  general  character  and  scope  of  the  enactment,  and 
would  bring  sections  2263  and  2264  within  the  interdiction  of  the  constitution. 
It  would  be  to  construe  those  sections  of  the  act  evidently  intended  to  confer 
a  benefit  upon  the  plaintiff,  and  to  relieve  him  from  a  strained  situation,  as 
an  engine  for  the  destruction  of  his  constitutional  rights.  Such  a  construc- 
tion is  not  demanded  by  the  language  in  which  the  act  is  framed. 

By  the  construction  we  have  given  the  act  creating  the  power  given  to  the 
court  to  make  the  orders  therein  recited  as  the  predicate  of,  and,  by  its  exer- 
cise, the  answer  to,  plaintiff's  prayer  for  leave  to  relinquish  the  land,  those 
sections  are  brought  into  harmony  with  the  whole  enactment  and  the  consti- 
tution. This  construction  would  be  more  obvious  if  sections  2268, 2265,  and 
2266,  in  the  order  named,  appeared  in  one  section,  and  the  phraseology  of  sec- 
tion 2266  was  as  follows :  " Unless  the  said  plaintiff  shall  insist  upon  his  right 
to  keep  the  said  land;"  and  section  2264  followed  as  a  separate  section,  re- 
quiring the  plaintiff,  "toJienever  allowed  to  relinquish  the  land^  upon  payment, 
to  make  a  deed,"  etc.  Now,  this  is  the  very  condition  in  which  we  find  this 
act  when  it  was  originally  passed  in  1825.  As  aids  in  construing  a  doubtful 
statute,  all  acts  on  the  same  subject  maybe  taken  together,  and  examined,  in 
order  to  arrive  at  the  true  result.  Sedg.  St.  &  Const.  Law,  209.  And  al- 
though, when  a  statute  differs  in  its  language  from  a  prior  statute  on  the 
same  subject,  it  is  an  intimation  that  a  different  construction  is  intended, 
(Rich  V.  Keyset,  54  Pa.  St.  86,)  yet  this  rule  does  not  obtain  when  the  change  is 
one  of  phraseology  merely,  and  the  sense  remains  the  same, — Burwell  v.  TuLlis^ 
12  Minn.  572,  (Gil.  486.)  Tracing  this  act  through  its  successive  revisions,  we 
find  that  while  its  arrangement  has  been  changed,  and,  from  time  to  time,  its 
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phraseology,  to  some  extent,  yet  its  sense  remains  the  same.  That  sense  is  more 
obvious  and  striking,  however^  in  the  first  act,  than  in  any  of  its  subsequent 
revisions.  As  a  cnrious  illustration  of  how^  an  act  may  sometimes  be  unin- 
tentionally revised  into  relative  obscurity,  compare  sections  2262  to  2266,  in- 
clusive, with  the  same  matter  contained  in  the  act  of  1825,  which  is  as  fol- 
lows: "Sec.  3.  1*  1*  1*  It  shall  also  be  lawful  for  the  plaintiff  in  the  suit 
at  law  to  file  his  cross-bill  praying  for  leave  to  relinquish  the  land  to  the  de- 
fendant, and  to  receive  the  value  thereof  aside  from  the  improvements; 
♦  *  ♦  and  if  on  inquiry  by  the  said  court,  before  a  jury  or  otherwise,  it 
shall  appear  that  the  value  of  said  improvements  exceeds  the  value  of  the 
lands  aside  from  the  said  improvements,  the  said  court  may  decree  that  the 
said  defendant  in  the  suit  at  law  shall  take  the  said  lands,  paying  the  ap- 
praised value  therefor,  and  that,  in  default  of  such  payment  by  a  time  limited 
in  the  said  decree,  the  plaintiff  may  have  possession  of  said  lands,  discharged 
from  all  claims  for  the  said  improvements;  but,  if  the  value  of  the  lands  shall 
exceed  the  value  of  the  improvements,  the  said  plaintiff  in  the  suit  at  law  may 
be  decreed  to  pay  for  the  said  improvements  before  he  shall  be  allowed  to  have 
possession  of  the  said  lands;  or  the  said  court  may,  in  its  discretion,  decree  a 
partition  of  the  premises  between  the  parties,  according  to  their  respective 
rights  in  equity,  unless  the  said  plaintiff  shall  insist  upon  his  right  to  keep  the 
said  lands,  and  pay  for  the  improvements.  Sec  4.  That  whenever  the  said 
plaintiff  shall  he  allowed  to  relinquish  the  land  to  the  defendant,  as  is  pro- 
vided in  the  preceding  section,  he  shall,  upon  the  payment  of  the  money  by 
the  defendant,  make  to  the  said  defendant  a  general  warranty  deed  of  the  said 
lands.*' 

We  hold  the  act  of  1825,  as  it  now  appears  in  Aev.  St.  1879,  from  section 
2259  to  2268.  to  be  constitutional,  and  the  Judgment  entered  in  this  case  unau- 
thorized by  that  act;  for  which  reason  the  judgment  is  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  entry  of  a  proper  judgment  in  accordance 
with  this  opinion;  and,  appellants  having  neglected  or  refused  to  exercise  their 
privilege  of  election  to  take  the  value  of  the  land  aside  from  the  improve- 
ments, the  injunction  will  be  made  perpetual,  and  appellants  forever  enjoined 
from  taking  possession  of  said  lands  under  said  judgment,  or  having  execu- 
tion thereof,  unless  on  or  before  a  reasonable  day,  to  be  fixed  by  said  court  in 
its  decree,  they  pay  the  respondents,  or  into  court  for  their  use^  the  value  of 
the  improvements  as  found  by  the  verdict  of  the  jury, — the  injunction  to  be 
dissolved  on  such  payment.  On  the  other  questions  discussed  we  concur  in 
the  opinion  of  the  St.  Louis  court  of  appeals,  (15  Mo.  App.  867.) 

(All  concur.) 

Campbell  r.  Coquard. 
{Supreme  Cofwrt  of  MissovH,    December  19, 1887.) 

1.  PaKTWERSHW— AOOOCNTIKO— iNTBBBST  ON  BaLAKOBS. 

In  an  action  for  settlement  of  a  partnership  which  had  been  terminated,  leaving  a 
balance  in  the  handlB  of  the  defendant,  and  also  a  large  amount  of  unsettled  busi- 
ness outstanding, /leld,  that  it  was  not  error,  on  the  accounting,  for  the  referee  to 
charge  the  defendant  10  per  cent,  interest  from  the  termination  of  the  business,  on 
plalntiff^s  share  of  the  fund  in  his  hands,  having  allowed  him  10  per  cent,  on  the  un- 
settled transactions. 

2.  Same— Fictitious  Claim. 

On  the  hearing  of  an  action  for  the  settlement  of  a  partnership,  the  defendant  pre- 
sented a  claim  for  his  share  of  telegraphic  and  other  expenses.  The  item  was  one 
charge  in  gross  against  a  period  of  three  and  one-half  years*  joint  ventures,  and  was 
first  entered  on  the  books  while  the  hearing  of  the  case  was  m  progress  before  the 
referee.    Held  to  be  an  after-thought,  and  was  properly  disallowed. 

Appeal  from  St.  Louis  court  of  appeals. 

Action  was  brought  by  James  Campbell  in  the  St.  Louis  circuit  court  for  a 
settlement  of  accounts  in  an  alleged  partnership  between  himself  and  Louis 
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A.  Coquard,  which  was  referred  to  and  tried  before  a  referee.  From  the 
Judgment  of  the  circuit  court,  based  on  the  findings  of  the  referee,  botli  par- 
ties appealt^  to  the  St.  Louis  court  of  appeals,  and,  on  the  hearing  in  this 
court,  the  judgment  of  the  St.  Louis  circuit  court  was  in  all  respects  affirmed, 
from  this  judgment  Louis  A.  Goquard  appeals. 

H.  A.  <&  A.  C.  Cloteff  for  appellant.  Houghs  OvercUl  dk  Judaon,  for  re- 
spondents. 

Sherwood,  J.  Plaintiff  and  defendant  entered  into  an  agreement  by  parol, 
in  1879,  to  do  business  together  for  joint  account  in  the  purchase  and  sale  of 
fiuch  securities  as  should  be  agreed  upon,  sharing  in  the  profits  and  losses  of 
such  joint  venture  on  the  basis  of  two-fifths  to  plaintiff  and  three-fifths  to 
defendant,  the  defendant  furnishing  the  money  to  make  the  purchases  and  to 
"carry"  the  properties  purchased  until  they  could  be  sold,  the  "cost  of  car- 
rying''  being  added  to  the  original  cost.  Plaintiff  was  also  allowed  for  his 
services  the  salary  of  $75  per  month.  Under  this  agreement  the  parties  op- 
erated extensively  until  November  1, 1882,  when  the  joint  arrangement  ter- 
minated. At  this  time  several  ventures  were  unadjusted;  that  is,  the  secu- 
rities were  still  carried  on  joint  account,  and  plaintiff  had  a  large  balance  in 
defendant's  hands,  the  accumulations  of  profits  realized  from  time  to  time 
from  the  joint  ventures,  amounting  to  over  $11,000.  Defendant  permitted 
plaintiff  to  reduce  this  balance  to  87,590,  but  this  latter  amount  he  retained 
and  still  retains.  Some  of  the  ventures  outstanding  on  the  date  of  the  ter- 
mination of  the  agreement  —  November  Ist  —  were  subsequently  settled  be- 
tween the  pai-ties,  but,  differences  arising,  this  suit  was  brought  for  a  settle- 
ment of  what  the  parties  were  unable  to  agree  upon;  that  is,  for  an  account- 
ing of  the  unadjusted  partnership  ventures.  The  right  to  an  accounting  was 
not  denied  by  the  defendant,  who  conceded  that  he  had  in  his  hands  both 
property  and  money  to  which  plaintiff  was  entitled.  The  controversy  was  as 
to  the  amount  of  such  balance.  There  was  no  material  conflict  in  the  testi- 
mony as  to  the  contract  between  the  parties.  The  matters  in  controversy 
were  placed  in  the  hands  of  a  referee,  who  made  his  report,  which  was  con- 
firmed by  the  circuit  court.  From  this  judgment  both  parties  appealed  to  the 
St.  Louis  court  of  appeals,  where  the  Judgment  of  the  lower  court  was  af- 
firmed. From  this  judgment  of  afilrmance  the  defendant  alone  has  appealed. 
His  appeal  presents  but  two  points,  which  will  now  be  considered. 

1.  There  was  no  error  in  the  action  of  the  referee  in  charging  the  defendant 
with  10  per  cent,  interest  from  November  1,  1882,  to  May  21,  1883,  on  the 
balance  of  the  money  of  the  plaintiff  in  his  hands.  The  referee  allowed  the 
defendant  10  per  cent,  on  the  cost  of  unsettled  transactions  up  to  the  date  last 
mentioned,  and,  having  done  this,  allowed  the  plaintiff  a  like  rate  of  interest 
on  the  balance  which  was  retained  in  the  defendant's  hands,  from  November 
1,  1882,  from  which  period  the  defendant  had  refused  to  allow  the  plaintiff 
to  draw  any  further  sums  out  of  the  balance  which  he  retained.  The  plain- 
tiff not  having  appealed  to  this  court,  we  cannot  pass  upon  the  first  ruling 
of  the  referee,  but  we  discover  nothing  in  the  second  ruling,  considering 
the  circugistances,  which  would  authorize  us  to  say  any  injustice  has  been 
done  the  defendant  in  the  matter  of  interest. 

2.  There  was  no  evidence  to  support  the  claim  of  the  defendant  against  the 
plaintiff  for  $3,100;  this  charge  being  a  "rough  estimate  of  telegraphic  ex- 
pense, and  of  plaintiff's  portion  thereof,  alleged  to  have  been  incurred  during 
the  three  years  and  a  half  of  joint  ventures.  There  was  no  proof  to  support 
this  claim.  It  was  first  entered  on  the  defendant's  books  about  March  31, 
1883,  not  only  after  suit  was  brought,  but  while  the  hearing  was  in  progress 
before  the  referee.  The  very  fact  that  no  such  charge  was  ever  claimed, 
made,  or  entered  before  that  period,  and  until  some  four  years  had  gone  by, 
is  evidence  sufficient  to  condemn  it  as  an  after-thought,  and  as  having  no  valid 
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foundation.  Bank  v.  AtUl,  80  Mo.  Id9;  1  Greenl.  Ev.  §  197;  Watkins  y.  Don- 
nelly, 88  Mo.  322. 

Therefore  judgment  affirmed;  and,  as  there  is  do  merit  in  this  appeal*  this 
will  be  done  with  10  per  cent,  damages. 

(All  concur.) 


Russell  et  al.  v.  Glasser  et  aL 
(Supreme  Court  of  Miswourt    December  19, 1887.) 

1.  Ejbcttment— EviDBNCE— Dbbds— RscoRDB— Sboondart  Etidbnob. 

In  an  action  of  ejectxient  the  plaintiff  offered  in  evidence  records  of  varloua 
deeds,  without  accounting  for  the  absence  of  the  originals.  Seld,  that  the  records 
were  not  admissible.^ 

2.  Samb— Deeds  Admitted  bt  thb  Pleadings. 

In  an  action  of  ejectment,  the  defendant's  answer  admitted  deeds  constitnting  a 
chain  in  plaintiffs*  title.    Heldy  that  it  was  not  obligatory  on  the  plaintiffs  to  offer 
such  deeds  in  evidence  at  the  triaL 
8.  Appbal^-Rbyibw—Objbctioks  to  Byidbnob— Objection  not  Raised  Bbijow. 

On  the  trial  of  an  action  of  ejectment,  the  defendants  objected  to  the  admission  in 
evidence  of  a  certified  oopy  of  a  -will,  on  the  ground  that  there  was  no  evidence  to 
show  that  the  testatrix  ever  had  any  title  to  the  land,  and  the  objection  was  sus- 
tained. On  error  being  brouffht,  the  record  described  the  instrument  objected  to 
as  a  ""oertified  copy  of  the  will, "  and  the  defendants  then  justified  the  ruling  of  the 
court  below,  on  tne  ground  that  a  "certified  copy  of  a  will**  is  not  in  terms  made  ev- 
idence by  Rev.  St.  Mo.  §§  {J«39,  8990;  which  provide  that  a  "will,  •••  re- 
corded and  certified  to  by  the  clerk  of  the  couxt,  and  attested  by  his  seal,  **  may  be 
read  in  evidence.  Held,  that  the  defendants  should  be  limited  to  the  objection 
taken  at  the  trial. 

Error  to  circuit  court,  Morgan  county;  £.  L.  Edwards,  Judge. 

This  was  an  ejectment  brought  by  John  G.  Russell  and  others  against  Mar- 
tin Glasser  and  Jacob  Sherer.  In  the  court  below,  a  nonsuit  was  entered. 
The  plaintiffs  brought  writ  of  error. 

A.  W.  Ant?iony,  for  plaintiffs  in  error.  B,  R.  Richardson,  for  defendant 
in  error,  Glasser.  James  S.  Hazelly  N.  JT.  Chapman^  and  Cosgrove  <£  John- 
ston, for  defendant  in  error  Sherer. 

Ray,  J.  This  is  an  action  of  ejectment  by  plaintiffs  to  recover  from  de- 
fendants the  possession  of  the  land  described  in  the  amended  petition,  which 
is  in  tbeoiHlinary  and  usual  form.  The  separate  answer  of  defendant  Sherer » 
who  was  made  a  party  defendant  upon  his  own  motion,  denies  each  and  ev- 
ery allegation  of  the  amended  petition  not  thereinafter  expressly  admitted, 
and  denies  specifically  that  plaintiffs  were  entitled  to  the  possession  of  ttie  de- 
scribed premises  at  the  date  named,  or  at  any  date,  and  that  defendants  after- 
wards entered  into  such  possession,  and  unlawfully  withheld  the  possession 
from  plaintiffs.  Further  answering  the  amended  petition,  defendant  Sherer 
says  "that  on  the  fourth  day  of  October,  1856,  one  James  H.  Chapman  owned 
and  possessed  said  above-described  real  estate,  and  that  on  the  date  last  afore- 
said the  said  James  H.  Chapman  and  his  wife  pretended  to  convey  the  same 
to  his  brother  William  Chapman,  Jr.,  who  attempted  on  the  seventeenth  day 
of  May,  1860,  to  sell  the  same  to  one  C.  H.  Tyler,  who  afterwards^  to-wit,  on 
the  twenty-ninth  day  of  August,  1862,  attempted  to  convoy  to  one  Lucy  B. 
Russell;  that  the  said  James  H.  Chapman,  at  the  time  he  made  said  pretended 
conveyance  to  his  brother  William,  as  {foresaid,  was  a  minor  under  the  age 

^As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  contents  of 
written  instruments,  see  Be  Baril  v.  Pardo,  (Pa.)  8  Atl,  Rep.  876;  Gordon  v.  State,  (N. 
J.)  7  Atl.  Rep.  476,  and  note;  Doe  v.  Aiken,  81  Fed.  Rep.  393;  Provision  Co.  v.  Cannon, 
Id.  818;  Iron  Co.  v.  Township  of  Republic,  (Mich.)  82  N.  W.  Rep.  882;  Boglarsky  v. 
Manufacturing  Co.,  Id.  880;  Burrill  v.  Lumber  Co.,  Id.  834;  Katsenberg  v.  Lehman, 
<Ala.)  2  South.  Rep.  272;  Clayton  v.  Rehm,  (Tex.)  2  S.  W.  Rep.  45;  NoUm  v.  Pelham, 
toa.)  2  S.  E.  Rep.  639;  Wanflaw  v.  Rayford,  (S.  C.)  8  S.  E.  Rep.  71;  Zube  v.  Weber^ 
(Mich.)  84  N.  W.  Rep.  264;  Com.  v.  Shum,  (Mass.)  IB  N.  E.  Rep.  905. 
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of  twenty-one  jears,  and  that,  after  making  said  pretended  conveyance  be  re- 
mained in  possession  of  said  land,  and  continued  to  occupy  and  exercise  acts 
of  ownership  over  theisame  until  the  fifteenth  day  of  February,  18t>8,  thereby 
disaffirming  his  said  deed  made  during  his  minority;  that  when  be  sold  the 
same  to  one  C.  H.  O'Neil,  said  C.  H.  O'Neil  owned  and  occupied  said  land 
until  the  twenty-eighth  day  of  May,  1869,  when  he  sold  and  conveyed  the 
same  to  the  defendant  Jacob  Sherer,  wiio  owned  and  occupied  the  same  until 
the  fifth  day  of  June,  1873,  when  he  sold  and  conveyed  the  same  to  the  de- 
fendant Martin  Glasser,  who  has  ever  since  owned  and  occupied  said  land» 
and  who  now  has  possession  and  exercises  acts  of  ownership  over  the  same. " 
The  answer  also  sets  up  the  statute  of  limitations,  which  it  is  not  necessary 
in  this  case  to  further  notice.  Defendant  Glasser,  in  his  separate  and 
amended  answer  to  the  amended  petition,  denies  each  and  every  material  al- 
legation therein  contained,  except  as  thereinafter  expressly  admitted.  Fur- 
ther answering,  he  admits  that  he  purchased  the  land  in  controversy  from  Ja- 
cob Sherer  in  June,  1873,  and  that  he  has  remained  in  possession  ever  since, 
and  was  in  possession  at  the  commencement  of  the  action,  and  that  he  has  no 
other  title  to  the  premises  than  as  grantee  of  his  co-defendant,  Sherer.  The 
reply  to  the  separate  answer  of  defendant  Sherer  admits  that  James  H.  Chap- 
man on  the  fourth  day  of  October,  1856,  owned  the  real  estate  described  in 
the  petition,  and  that  he  and  his  wife  conveyed  the  same  to  his  brother,  Will- 
lam  Chapman,  and  that  William  Chapman  and  wife,  on  the  seventeenth  day 
of  May,  1860,  conveyed  the  same  to  C.  H.  Tyler,  and  that  Tyler  and  wife,  in 
1862,  conveyed  to  Lucy  B.  Russell;  but  denied  each  and  every  other  allega- 
tion contained  in  said  answer.  The  reply  also  states  that  these  several  con- 
veyances w^ere  all  duly  executed,  acknowledged,  and  recorded;  the  deed  from 
James  H.  Chapman  to  William  Chapman  being  recorded  October  5, 1856,  and 
the  deed  from  William  Chapman  to  Tyler,  June  21,  1860,  and  said  deed  from 
Tyler  to  Lucy  B.  Kussell,  (the  plaintiffs  being  her  legal  heirs,)  September  22, 
1862.  The  reply  to  the  sepamte  answer  of  defendant  Glasser  was  the  general 
denial,  except  as  to  the  allegations  and  admissions  therein  that  Glasser  was 
in  possession  when  the  suit  was  brought. 

The  cause  coming  on  for  trial  before  the  court  and  jury,  plaintiff  offered  to 
read  in  evidence  the  records  of  said  various  deeds  from  James  H.  Chapman 
and  wife  to  William  Chapman,  and  from  William  Chapman  and  wife  to  said 
Tyler,  and  from  said  Tyler  and  wife  to  Lucy  B.  Russell;  which  were  all  ob- 
jected to,  upon  the  grounds  that  the  record  was  not  the  best  evidence, — that 
the  originals  should  be  produced,  or  their  absence  accounted  for;  which  said 
objections  were  sustained,  and  all  of  the  said  records  excluded.  '*  A  certified 
copy  of  the  last  will  and  testament  of  said  Lucy  B.  Russell,  devising  the  real 
estate  in  suit  to  the  plaintiffs,*'  offered  in  evidence  by  plaintiffs,  was  objected 
to  by  defendants,  "for  the  reasons  that  the  evidence  did  not  show  she  ever 
had  any  title  to  the  land,  and  no  evidence  waB  offered  to  establish  the  identity 
of  plaintiffs  as  the  parties  named  in  the  will;  which  said  first  objection  was 
by  the  court  sustained,"  and  duly  excepted  to  by  the  plaintiffs.  This,  as  the 
record  shows,  was  all  the  evidence  offered  on  behalf  of  the  plaintiffs ;  where- 
upon the  court,  at  the  instance  of  defendants,  gave  an  instruction  in  the  nat- 
ure of  a  demurrer  to  the  evidence,  in  the  form  following:  "The  court  in- 
structs the  jury  that  it  devolves  upon  the  plaintiffs  to  make  out  their  case, 
and  that  they  had  failed  to  do  it;  and  therefore  the  court  directs  the  jury  to  find 
a  verdict  in  favor  of  the  defendants.''  To  the  giving  of  which  plaintiffs  ob- 
jected, for  the  reason  that  the  pleadings  admitted  the  conveyances,  transfers, 
and  chain  of  title  set  forth  in  the  excluded  deeds,  and  that  the  only  defense 
thereto  averred  was  the  infancy  of  said  James  H.  Chapman  when  he  exe- 
cuted the  deed  to  his  brother,  William  Chapman,  and  his  subsequent  disaf- 
firmance of  the  same,  and  that  that  issue  wds  fairly  joined  witiiout  the  ex- 
cluded deeds,  and  ought  to  be  submitted  to  the  jury.    To  this  action  of  the 
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court  the  plaintiffs  daly  excepted,  and  thereupon  took  a  nonsuit,  with  leave 
to  move  to  set  the  same  aside;  and  after  an  unsuccessful  motion  to  that  effect, 
duly  excepted  to  bring  the  case  here  by  "writ  of  error/' 

The  reasons  assigned  in  the  motion  to  set  aside  the  nonsuit  are,  (1)  tlie  court 
•erred  in  excluding  th^  records  of  deeds  offered  in  evidence;  (2)  the  court  erred 
in  excluding  the  will  of  Lucy  B.  liussell;  and  (3)  the  court  erred  in  giving 
the  instruction  in  the  nature  of  a  demurrer  to  the  evidence,  when  the  answers 
of  defendants  admitted  the  deeds  and  chain  of  title  as  set  out  in  said  deeds, 
the  same  not  being  controverted  in  the  replies,  but  specifically  admitted,  so 
that  it  was  not  necessary  to  make  record  proof  of  these  admitted  facts.  Sim- 
ilar views  are  here  pressed  upon  our  attention  by  plaintiffs  in  error  for  a  re- 
versal of  the  Judgment  below.  On  the  contrary,  the  defendants  in  error  in- 
sist (1)  that,  under  the  pleadings,  the  onus  prohandi  was  still  upon  the 
plaintiffs;  (2)  that  the  records  of  the  deeds  were  properly  excluded,  the  origi- 
nals not  having  been  properly  accounted  for;  and  (3)  the  defendants  also  here 
insist  that  the  ''certified  copy  of  the  last  will  and  testament  of  Lucy  B.  Rus- 
sell" was  properly  excluded  by  the  court,  "because  it  was  not  made  compe- 
tent by  the  statutes. "  referring  to  sections  3989  and  3990,  Rev.  St.  1879.  The 
questions  thus  presented,  it  will  be  perceived,  are  questions  of  pleading,  evi- 
dence, and  practice. 

It  is  insisted  for  plaintiffs — First.  That,  under  the  pleadings  in  the  cause, 
the  only  point  remaining  on  which  the  onus  prohandi  rested  upon  them  was 
the  duty  of  showing  a  transfer  of  the  title  in  question  from  said  Lucy  B.  Rus- 
sell to  plaintiffs  by  some  means  known  to  the  law;  that  the  answers  of  the 
defendants,  properly  construed  and  taken  together,  admit  the  possession  of  de- 
fendant Glasser,  the  common  source  of  title  in  Chapman,  and  the  transfer  of 
that  title  to  said  Lucy  B.  Russell;  and  that  plaintiffs'  said  offer  in  evidence 
of  said  ''certified  copy  of  the  last  will  and  testament  of  said  Lucy  B.  Russell, 
devising  the  real  estate  in  suit  to  the  plaintiffs,"  entitled  them  to  recovery, 
unless  the  defendants  established  the  infancy  of  said  Chapman  at  the  date  of 
his  first  conveyance,  and  his  subsequent  disaffirmance  thereof,  as  claimed  by 
them,  in  some  way  known  to  the  law,  and  that  the  proof  thereof  devolved  on 
the  defendants.  And^  second*  it  is  further  asserted  by  plaintiffs  that  in  this 
court  defendants  will  be  restricted  to  the  specific  objection  to  the  admissibil- 
ity of  the  will  in  question,  made  and  passed  upon  in  the  court  below,  and  will 
not  here  be  heard  to  urge  any  other  objection  not  so  made  and  passed  on  in 
the  trial  court.  These  contentions  are  controverted  by  the  defendants  in 
error. 

If  the  plaintiffs'  construction  of  the  pleadings  is  correct, — and  we  think  it 
is,  and  so  hold, — ^then  it  was  not  incumbent  on  them  to  offer  the  "excluded 
records"  of  the  deeds  in  question,  or  their  originals,  as  seems  to  have  been 
held  by  the  trial  court.  While  the  plaintiffs  might,  if  they  chose,  introduce 
said  evidence,  it  is  clear,  we  think,  that  the  records  were  not  admissible  with- 
out first  accounting  for  the  originals,  as  required  by  statutCi  and  ruled  by  the 
court  below.  Section  697,  Rev.  St  1879.  Plaintiffs,  it  is  true,  cite  some  au- 
thorities to  the  contrary;  but  the  language  of  the  statute,  and  the  weight  of 
our  adjudications  on  the  question,  are  in  harmony  with  what  is  here  said. 

Upon  the  "objection"  made  in  the  trial  court  to  the  admissibilty  of  the 
"paper"  called,  in  the  record,  "a  certified  copy  of  the  will"  in  question,  it 
must  be  a.S3umed,  for  the  purpose  of  the  objection,  that  the  document  is  for- 
mal, and  otherwise  compc^tent.  The  "paper"  is  not  set  out  at  length  in  the 
record,  so  that  we  could  see  just  what  it  was,  and  whether  it  conformed  to  the 
requirements  of  the  statute  in  that  regard;  nor  is  it  necessary  so  to  have  done, 
for  the  purpose  of  this  case.  Copies  of  the  record  of  deeds  and  wills,  as  we 
all  know,  are  frequently,  though  inaccurately,  in  common  parlance,  and  even 
in  leg!d  circles,  called  and  spoken  of  as  copies  of  the  deed  or  will,  as  the  case 
may  be.    The  objection  made  below,  and  sustained  by  the  trial  court,  as  we 
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have  seen,  was  to  the  effect  "that  the  evidence  did  not  show  that  the  testatrix 
ever  had  any  title  to  the  land**  in  question.  This,  as  we  have  already  seen, 
was  an  erroneous  view  of  the  pleadings;  and  the  evidence  in  that  regard,  and 
the  ruling  based  thereon  was  manifest  error.  It  is  here  attempted  to  justify 
the  ruling  of  the  court  below  in  this  regard,  on  the  ground  that  **a  certified 
copy  of  a  will"  is  not  in  terras  made  evidence  by  the  statute  reffulating  that 
question,  and  in  support  thereof  reference  is  had  to  sections  3089  and  3990,. 
Kev.  St.  1879.  Without  discussing  that  question,  it  is  sufficient  here  to  say 
that  no  such  objection  or  question  was  made  or  passed  on  in  the  trial  court, 
and  for  that  reason  it  is  not  now  before  us  for  review.  If  the  defendants  had 
specified  in  the  court  below  the  objection  here  sought  to  be  raised,  the  plain- 
tiffs might  possibly  have  had  it  in  their  power  to  obviate  the  objection  and 
remedy  the  defect,  if  one  existed.  It  is  but  fair  to  the  opposing  party,  the 
trial  court,  and  the  cause  of  justice,  that  parties,  in  their  objections  to  the  ad- 
missibility of  evidence  at  the  trial,  should  specify  with  reasonable  certainty 
the  nature  of  their  objections,  so  that  it  may  be  seen  just  what  was  decided 
by  the  trial  court.  And  the  uniform  practice  in  this  court,  in  such  cases.  Is 
to  limit  the  parties  to  the  objection  thus  made  and  ruled  on  below. 

For  these  reasons  the  judgment  of  the  circuit  court,  in  refusing  to  set  aside 
the  nonsuit,  is  reversed,  and  the  cause  remanded;  in  which  all  the  judges 
concur. 


Lewis  «.  (5arson  et  al. 

(Supreme  Cov/rt  of  Missouri.    December  19, 1887.) 

ExzcuTORS  XJTD  Admi>:i9tbatob8— Sbttlement  and  Accounting  — Disbursements  — 
Payment  of  Legacies  before  Debts. 

An  administrator  is  not  entitled  to  credits  for  payments  to  general  legatees,  where,, 
when  they  were  paid,  he  had  funds  in  his  hands  sufficient  to  pay  debts,  which,  by 
such  payment,  became  insufficient,  although  the  will  provided  that  such  legacies 
should  be  paid  as  soon  as  practicable :  following  Lemls  v.  Carson,  8  S.  W.  Rep. 
488. 

Appeal  from  St.  Louis  court  of  appeals.    On  rehearing. 

Action  bj  M.  D.  Lewis,  public  administrator,  gainst  James  0.  Carson^ 
removed  administrator  of  the  estate  of  John  B.  (^rson,  deceased,  and  his 
sureties,  to  ascertain  the  amount  of  money  and  property  in  his  hands.  Judg- 
ment in  the  probate  court  was  rendered  for  plaintiff  for  the  sum  of  38,752.55; 
upon  appeal  by  defendants,  affirmed  by  the  circuit  court ;  but,  upon  further 
appeal  to  the  St.  Louis  court  of  appeals,  reversed.  Plaintiff  appealed  to  the 
supreme  court,  which  reversed  the  judgment  of  the  court  of  appeals,  affirming 
that  of  the  circuit  court,  and  defendants  moved  for  a  rehearing.  For  opinion 
of  the  supreme  court  on  appeal,  see  3  S.  W.  Hep.  483. 

Broad  dk  HaeussUr  and  X.  Wilcox^  for  appellant.  E.  T.  Parish  and  Given 
Campbell » for  respondents. 

Black,  J.  By  the  opinion  heretofore  filed,  the  late  admisistrator,  James  0. 
Carson,  stands  charged  with  the  proceeds  of  the  two  and  one-half  acres  of  land, 
as  he  had  charged  himself.  The  credits  for  amounts  paid  for  the  one-fourth 
interest  therein,  and  in  discharge  of  the  mortgage  thereon,  are  not  disturbed. 
He  is  not  deprived  of  any  credit  for  moneys  paid  to  the  special  legatees,  so 
that  a  discussion  of  his  right  thereto  is  not  required  to  a  disposition  of  this 
case.  These  accoi^nts  are  of  long  standing,  and  it  was  deemed  proper  to  in- 
terfere with  them  so  far  only  as  the  demands  of  creditors  of  the  estate  re- 
quired. There  was,  it  is  true,  other  real  estate  belonging  to  the  estate  of 
.John  B.  Carson.  The  record  does  not  show  when  that  property  was  sold  by 
the  devisees,  but  it  seems  to  be  conceded  that  it  was  sold  after  the  administra- 
tion had  been  closed  in  the  probate  court,  and  before  the  commencement  of 
the  suit  to  set  aside  that  final  settlement.    However  that  may  be,  it  is  mani- 
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feat  we  cannot  undertake  to  adjust  the  rights,  whatever  they  may  be,  between 
those  purchasers  and  the  surety  on  the  bond  of  the  late  administrator  in  this 
8uit»  to  whicli  the  purchasers  are  not  parties.  It  is  not  intimated  tliat'they 
shouid  or  could  have  been  made  parties  to  tliis  proceeding.  As  to  creditors, 
James  O.  Carson  had  no  right  to  make  the  payments  to  himself  or  his  sister. 
The  same  is  true  as  to  the  ^00.  We  can  come  to  no  other  conclusion  than 
that  heretofore  expressed.  The  opinion  heretofore  liled«  with  some  imma- 
terial erasures,  will  stand  as  the  judgment  of  tlia  court. 
(All  concur.) 

State  ex  rel.  Boone,  Atty.  Gen.,  t>.  Dolan. 
(Supreme  Court  of  Miesoiuri.    December  19, 1887.) 

1.  CSONSTTTUTIOirjLL  IiAW— EX  PoST  FaOTO  AND  RbTBOSPBCTIVB  LaWS. 

Act  Mo.  March  10, 1887,  providing  for  the  formation  of  a  government  of  its  own, 
by  any  city  having  a  population  of  more  than  100,000,  section  15  of  which  declares 
that  the  courts  snail  take  judicial  notice  of  the  population  of  aU  cities  in  the  state 
according  to  the  last  enumeration  thereof,  is  not  violative  of  Const.  Mo.  art.  2,  %  15, 
providing  against  ex  post  facto  laws,  laws  impairing  the  obligation  of  contracts, 
and  retrospective  laws.^ 
t.  Same—Titles  of  Laws. 

Act  Mo.  March  10, 1887,  providing  for  the  formation  of  a  government  of  its  own, 
by  anv  city  having  a  population  of  more  than  100,000,  section  15  of  which  declares 
that  the  courts  shaU  take  judicial  notice  of  the  population  of  all  cities  in  the  state, 
is  not  in  violation  of  Const.  Mo.  art.  4,  §  28,  providing  that  "no  bill  *  *  *  shali 
contain  more  than  one  subject,  which  shaU  be  clearly  expressed  In  its  title. " 
S.  Votbrs—Rkoistration— Supervisor  op  Registration— Statute— Repeal  bt  Im- 
plication. 

Act  Mo.  March  81, 1888,  entitled  **An  act  to  provide  for  the  registration  of  all 
voters  in  cities  having  a  population  of  more  than  100,000,  and  to  govern  elections  in 
such  cities,  and  to  create  the  of^ce  of  recorder  of  voters, "  by  its  operation  repeals 
article  10  of  the  charter  of  Kansas  City,  creating  the  of^ce  of  supervisor  of  regis- 
tration. 

Original  proceeding  by  writ  of  gito  warranto  to  oust  one  John  Dolan  from 
the  oflice  of  supervisor  of  registration  for  the  city  of  Kansas. 

B,  O,  Boone t  Atty.  Gen.,  /.  W.  Wofford,  O,  H.  Dean,  and  James  Hager* 
many  for  relator.    R.  W.  Quarles  and  W,  A,  Alderson,  for  respondent. 

Norton,  C.  J.  This  is  an  original  proceeding  by  "guo  waf^anto,*'  which 
challenges  the  right  of  John  Dolan  to  the  office  of  supervisor  of  registration 
in  and  for  the  city  of  Kansas,  and  it  is  averred  in  the  information  that  said 
city  lias  a  population  of  more  than  100,000  Inhabitants,  and  that  by  reason 
of  that  fact,  and  an  act  of  the  legislature  **to  provide  for  the  registration  of 
votei-s  in  all  cities  having  a  population  of  more  than  one  hundred  thousand 
inhabitants,  and  to  govern  elections  in  such  cities,  and  to  create  the  otHce  of 
recorder  of  voters"  etc.,  approved  March  31,  1883,  (Acts  1883,  p.  38.)  tliat  so 
much  of  the  tenth  article  of  the  charter  of  said  city  creating  the  office  of  super- 
visor of  registration  was  repealed,  and  that  all  the  duties  and  functions  of  the 

1 A  retrospective  statute  that  is  not  within  the  meaning  of  the  Inhibition  of  the  fed- 
eral constitution  against  ex  post  facto  laws  Is  vaUd  unless  prohibited  by  the  constitu- 
tion of  the  state  passing  it.  Johnson  v.  Wells,  (Ind.)  8  N.  B.  Bep.  1. '  Bee  note,  Id.,  as 
to  the  validity  of  a  retrospective  or  retroactive  statute,  when  the  effect  of  the  same  Ls 
to  legalize  irregular  legislation  that  might  have  been  authorized  in  the  first  instance. 
Bespocting  legislation  considered  with  respect  to  the  constltational  inhibition  against 
impairing  the  obligation  of  contracts,  see  Seibert  v.  U.  S.,?  Sup.  Ct  Rep.  1190:  Lehigh 
Water  Co.  v.  Borough  of  Easton,  Id.  916;  St.  Tammany  Water^fVorks  Co.  v.  Wew  Or- 
leans Water- Works  Co.,  Id.  405;  Fisk  v.  Police  Jury,  6  Bup.  Ct  Rep.  SSL  and  note; 
Bridge  Co.  v.  RaUway  Co.,  (Pa.)  8  Atl.  Rep.  238;  State  v.  Jersey  City,  (N.  J.)  8  Ati. 
Rep.  123;  State  v.  Railway  Co./(N.  J.)  7  Atl.  Rep.  826,  and  note;  Railway  Co.  v.  City 
of  Savannah,  SO  Fed.  Rep.  646;  wilUs  v.  Miller,  29  Fed.  Rep.  288 :  Gas-Light  Co.  v.  City 
of  Saginaw,  28  Fed.  Rep.  529,  and  note;  Com.  v.  Maury,  (va.)  1  S.  E.  Rep.  185;  Com.  v. 
Wellcr,  Id.  102;  Com.  v.  Jones,  Id.  84,  and  note;  Bockover  v.  Buperlntendenl^  (Mo.)  8 
8.  W.  Rep.  688. 
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office  were  devolved  upon  one  John  C.  Hope»  who  had  been  appointed  and 
commissioned  by  the  governor,  in  pursuance  of  the  provisions  of  said  act  of 
1883,  recoixier  of  votera  for  said  city,  and  who  had  duly  qualified  under  siiid 
appointment.  The  said  Doian  is  called  upon  by  the  information  to  show 
cause  why  he  should  not  be  ousted  from  said  office,  and  in  his  answer  denies 
that  the  city  of  Kansas  has  or  ever  had  a  population  of  more  than  100.000 
inhabitants;  denies  that  he  is  an  intruder  in  said  office,  and  avers  that  he  is 
rightfully  in  said  office  and  performing  his  duties;  that  at  the  general  elec- 
tion held  in  said  city  in  April,  1887y  he  was,  in  pursuance  of  article  10  of  the 
charter  of  said  city,  duly  elected,  by  a  majority  of  the  votes  cast  at  said  elec- 
tion, supervisor  of  registration  for  one  year;  that  he  secured  his  certificate  of 
election,  and  took  the  oath  of  office  prescribed  before  entering  upon  its  duties. 
The  issues  thus  made  up  present  for  our  determination  two  questions:  Of 
fact,  viz.,  did  the  city  of  Kansas,  at  the  time  alleged,  have  a  population  of 
more  than  100,000?  The  question  of  law  is:  If  it  had  such  population,  does 
the  said  act  of  March  31, 1883,  creating  the  office  of  recorder  of  voters  in  cities 
containing  that  population,  repeal,  either  expressly  or  by  necessary  implica- 
tion, so  much  of  article  10  of  the  charter  of  said  city  as  created  the  office  of 
supervisor  of  registration?  An  affirmative  answer  must  be  returned  to  both 
questions  before  a  writ  of  ouster  can  issue,  and  a  negative  answer  to  either 
.  one  denies  the  writ. 

To  establish  the  disputed  fact,  the  state  has  put  in  evidence  an  ordinance  of 
the  city,  approved  September  17,  1885,  requiring  the  enumeration  or  census 
of  the  inhabitants  of  the  city  of  Kansas  to  be  taken,  and  providing  the  man- 
ner and  time  in  which  the  same  shall  be  done,  and  appropriating  the  sum  of 
^,000  out  of  the  expense  fund  to  pay  for  the  same.  It  is  also  in  evidence 
that  under  said  ordinance  T.  B.  Tinsley  was  appointed  to  take  said  census, 
and  that  he  did  take  it,  and  on  the  second  day  of  November,  1885,  reported 
the  result  to  a  regular  meeting  of  the  common  council,  all  the  members  being 
present,  and  the  following  entry  was  made  on  the  records,  viz. :  *'  Report  of 
T.  B.  Tinsley,  supervisor  of  the  census,  showing  the  population  of  Kansas 
City  to  be  105,042.  was  read  and  filed/'  The  enumeration  set  forth  in  said 
report  is  as  follows: 
Total  number  of  males,      ------    65,680 

Total  number  of  females, 89.3G2 

Total  number  of  whites,     ------    93,568 

Total  number  of  colored,  -----  11,328 

Total  number  of  Chinese,    ------         146 


Grand  total  number  of  actual  inhabitants,  -  -        105,042 

The  passage  of  said  ordinance,  requiring  the  enunieration  or  census  to  be 
taken,  was  fully  authorized  by  section  9  of  an  act  **to  authorize  any  city  con- 
taining more  than  twenty  thousand  inhabitants,  and  less  than  250,000,  exist- 
ing by  local  or  special  law,  to  extend  its  limits,  *  *  *  and  cause  an  enu- 
meration of  its  inhabitants  to  be  made  and  its  population  ascertained."  Acts 
1885,  p.  68.  Said  section  9  isas follows:  "Any  such  city  may  at  any  time,  by 
an  ordinance,  and  at  the  expense  of  the  city,  cause  an  enumeration  of  its  in- 
habitants to  be  made  and  its  population  ascertained,  and  such  census,  when 
so  taken,  shall  have  the  like  force  and  effect  as  a  state  or  national  census  to 
authorize  such  city  to  proceed  in  securing  such  other  incorporation  as  its  pop- 
ulation may  entitle  it  to  under  the  constitution  and  laws  of  this  state. " 

It  being  shown  by  the  census  taken  by  Tinsley,  in  pursuance  of  a  law 
of  the  state  and  ordinance  authorizing  it,  that  the  city  of  Kansas  contained 
more  than  100,000  inhabitants,  the  question  remains,  can  we  take  judicial 
notice  of  that  fact?  and  this  question  we  think  is  answered  by  section  15, 
acts  1887.  p.  42,  which  is  as  follows:  "The  courts  of  this  state  shall  take 
judicial  notice,  without  proof,  of  the  population  of  all  cities  in  this  state  ac- 
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cording  to  the  last  enumeration  of  the  inhabitants  thereof,  state,  federal,  or 
municipal,  made  under  or  pursuant  to  any  law  of  this  state  or  of  the  United 
States."  It  is  claimed  by  counsel  that  the  above  seotion  Is  not  germane  to 
the  subject  embraced  in  the  title  of  the  act,  and  is  for  that  reason  invalid. 
This  claim  is  not  well  founded.  The  title  of  the  act  is  as  follows:  "An  act 
providing  that  any  city  having  a  population  of  more  than  100,000  may  frame 
a  charter  of  its  own  government,  and  regulate  the  same."  As  a  condition 
precedent  to  the  right  of  any  city  to  avail  itself  of  the  privileges  of  the  act  it 
must  have  the  population  named.  It  was  therefore  necessary  that  some  mode 
of  ascertaining  that  fact  should  be  provided,  and  some  rule  laid  down  for  its 
ascertainment,  and  accordingly,  in  section  14  of  the  act,  it  is  provided  that 
any  city  might  have  a  census  taken  for  the  purpose  of  ascertaining  its  popu- 
lation, and  said  section  15  was  evidently  intended  to  dispense  with  the  neces- 
sity of  taking  a  census  where  the  population  had  been  ascertained  by  a  census 
which  had  theretofore  been  taken,  and  in  either  case  courts  are  required  to 
take  judicial  notice  of  such  census.  We  perceive  no  foundation  for  the  claim 
made  that  said  section  15  is  violative  of  section  15,  art.  2,  Const.  It  is  not 
an  ex  post  facto  law;  it  does  not  impair  the  obligation  of  a  contract,  nor  is  it 
retrospective,  but  it  simply  lays  down  a  rule  for  the  future  guidance  of  courts 
as  to  what  they  shall  take  judicial  notice  of.  The  views  above  expressed  re- 
turn an  afflmative  answer  to  the  first  question  herein  before  stated. 

It  is,  however,  insisted  by  counsel  that  even  if  the  city  of  Kansas  had  the 
requisite  population  to  bring  it  under  the  operation  of  the  said  act  of  March 
31,  1888,  that  said  act  does  not  repeal  article  10  of  the  city  chaiiier,  and  in 
support  of  this  contention  we  have  been  cited  to  a  number  of  cases  decided  by 
this  court,  to  the  effect  that  repeals  byimplication  are  not  favored,  and  that  a 
general  statute  will  not  impliedly  repeal  a  prior  local  or  special  statute  unless 
there  is  such  a  positive  repugnancy  between  the  two  that  they  cannot  stand 
together  or  be  consistently  reconciled.  That  such  repugnancy,  as  above  in- 
dicated, exists  between  the  said  acts  of  1883,  providing  for  the  registration 
of  voters  in  cities  having  over  100,000  inhabitants,  and  article  10  of  the 
city  charter,  we  think  is  clear.  The  act  of  1883  was  intended  to  operate 
only  in  such  cities  as  have  such  population,  and  it  declares  that  in  the  cities 
where  it  has  operation  there  shall  be  a  recorder  of  voters,  appointed  by  the 
governor,  whose  duty  it  shall  be  to  register  voters  therein  as  prescribed  in 
the  act.  On  the  other  hand,  said  article  10  of  the  charter  provides  that  there 
shall  be  a  supervisor  of  registration  who  shall  perform  the  duty  of  registering 
the  voters  as  prescribed  by  article  10  of  the  charter.  Both  of  these  laws  can- 
not operate  in  the  same  locality  at  the  same  time,  and  it  is  as  impossible  to 
reconcile  the  conflict  between  them  as  it  is  to  prove  that  two  bodies  can  oc- 
cupy the  same  space  at  the  same  time.  This  question  was  considered  in  the 
case  of  Btoing  v.  Hoblitzelle,  85  Mo.  64,  and  it  was  held  that  certain  provis- 
ions of  the  charter  of  the  city  of  St.  Louis,  that  were  in  conflict  with  the  act 
of  1883,  were  repealed  by  said  act. 

The  views  above  expressed  return  an  affirmative  answer  to  the  second  ques- 
tion hereinbefore  stated,  and  judgment  of  ouster  is  hereby  ordered  as  prayed 
for  by  the  state, 

(All  concur.) 
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FlNDLEY  V.  FiNDLEY  et  ah 
(Supreme  Coivrt  of  MissovH.    December  19, 18B7.) 

MORTOiiOBS— TBU8T  DSKDA— FbaUB  TTPOK  CREDITORS— RBSTBAINmG  SaLI. 

In  an  action  by  a  creditor  of  the  original  owner  to  restrain  the  sale  of  land  under 
a  trust  deed  it  appetured  that  the  actual  consideration  of  the  conveyance  was  much 
smaller  than  that  expressed  in  the  deed ;  that  the  grantor,  who  was  the  son  of  the 
original  owner,  had  acquired  title  at  a  former  trustee's  sale  under  a  deed  made  by 
the  said  owner,  to  secure  a  small  bank  debt,  which,  after  maturity,  was  assigned  to 
another;  that  the  former  sale  1^  been  advertised  by  the  son,  in  an  obscure  paper, 
of  limited  circulation,  without  the  knowledge  or  consent  of  either  the  trustee  or  the 
cestui  que  trusty  neither  of  whom  knew  of  tne  sale  until  shortly  before  it  took  place. 
The  trustee  received  no  money  for  the  sale,  and  did  not  know  what  amount  was  bid. 
The  sale  was  made  a  few  days  before  the  trial  of  an  action  by  this  plaintiff,  in  which 
a  deed  from  the  owner  to  the  son,  made  subseouent  to  the  former  trust  deed,  was 
set  asdde  for  fraud,  and  of  the  pendency  of  whlcn  proceedings  sell  parties  had  knowl- 
edge. Held  sufficient  evidence  upon  which  to  restrain  the  sale  and  set  aside  the  for- 
mer trustee's  deed. 

Appeal  from  circuit  court,  Johnson  county;  Noah  M.  Giyan,  Judge. 
J..  Comingo,  for  appellant.     Cockrell  <&  Suddath,  for  respondent. 

Norton,  C.  J.  This  is  a  suit  in  equity,  and  it  is  sought  by  it  to  enjoin  and 
restrain  the  sale  of  certain  land  in  Johnson  county  conveyed  by  defendant, 
A.  L.  Findley,  by  deed  of  trust  to  his  co-defendant  Houts  in  trust  to  secure 
the  payment  of  a  note  for  $500,  executed' by  said  Findley  to  his  co-defendant 
Dawson.  The  petition  prays  that  said  deed  be  declared  void,  and  for  all  proper 
relief.  The  ground  for  the  relief  asked  is  stated  to  be  that  the  said  deed  was 
made  in  fraud  of  plaintiff^s  right.  On  a  hearing  the  bill  was  dismissed,  and 
judgment  rendered  for  defendants,  from  which  the  plaintifiT  has  appealed. 

The  following  facts  are  established  by  the  record:  That  in  May,  1882, 
plaintiff  sued  Hannah  L.  Findley  in  the  Johnson  county  circuit  court  on  her 
several  promissory  notes,  aggregating  about  $800  in  amount.  At  the  time 
this  suit  was  brought  said  Hannah  owned  the  land  in  controversy,  and  that 
between  the  time  said  suit  was  brought  and  10  or  11  days  before  judgment 
was  rendered  for  plaintiff,  which  was  on  the  thirteenth  of  June,  1882,  she  con- 
veyed  said  land  to  her  son,  A.  L.  Findley,  one  of  the  defendants  in  tliis  suit, 
for  the  expressed  consideration  of  $1,000.  Plaintiff,  after  obtaining  said  judg- 
ment, instituted  a  suit  on  the  third  day  of  July,  1882,  alleging  that  the  above 
conveyance  of  said  Hannah  to  her  son  was  made  without  consideration  and 
in  fraud  of  his  rights  as  a  creditor,  and  asking  the  court  to  declare  it  void  and 
decree  a  sale  of  the  land  for  the  payment  of  his  judgment.  On  the  same  day 
suit  was  brought  he  also  filed  notice  of  lis  pendens.  In  March,  1883,  a  decree 
was  rendered  in  said  suit  vacating  said  deed  for  fraud,  and  the  land  was  or- 
dered to  be  sold,  and  it  was  accordingly  sold  on  the  fifteenth  of  June,  1883,  at 
which  sale  plaintiff  became  the  purchaser  and  received  a  sheriff's  deed.  It 
further  appears  that  on  the  sixth  of  October,  1881,  the  said  Hannah  Findley 
executed  a  deed  of  trust,  conveying  the  land  to  0.  L.  HouU  to  secure  the  pay- 
ment of  her  note  given  to  the  Bank  of  Warrensburg  for  $175,  payable  one  year 
after  date.  It  further  appears  that  about  the  ninth  of  January,  1883,  £.  W. 
Dawson,  one  of  the  defendants  in  this  suit,  bought  said  note  of  said  bank,  had 
the  land  advertised  for  sale  on  the  twelfth  of  February,  1883,  at  which  time 
it  was  sold  to  A.  L.  Findley,  who  received  a  deed  from  Houts,  the  trustee, 
and  on  the  same  day  executed  a  deed  of  trust  conveying  the  land  to  Houts  as 
trustee  to  secure  the  payment  of  his  note  for  $500,  given  at  that  time  to  Daw- 
son. It  is  a  threatened  sale  under  this  deed  of  trust  which  plaintiff  in  this 
suit  seeks,  and  the  ground  for  the  relief  asked  is  the  alleged  fraud  of  Dawson 
and  Findley  in  foreclosing  the  bank  deed  of  trust  and  in  the  execution  of  the 
deed  of  trust  by  A.  L.  Findley  for  Dawson's  benefit.  That  the  purpose  of  A. 
L.  Findley,  in  accepting  the  deed  to  the  land  from  his  mother  was  to  defeat 
plaintiff  in  the  collection  of  his  debt  against  her,  and  therefore  fraudulent, 
v.6s.w.no.6— 24 
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does  not  admit  of  question,  and  that  fact  was  so  found  in  the  suit  brought  to 
vacate  it,  and  the  question  remaining  is  whether  the  sale  under  the  bank  deed 
of  trust,  and  the  deed  of  trust  made  by  A.  L.  Findley  to  secure  Dawson  in 
the  payment  of  his  note  for  $500,  was  made  in  pursuance  of  a  like  purpose. 
This  question  is  to  be  solved  by  the  evidence.  Houts,  the  trustee  in  the 
bank  deed  of  trust  testified  that  he  had  no  agency  in  having  the  land  adver- 
tised for  sale,  and  only  knew  of  it  a  short  time  before  the  sale,  getting  his  in- 
formation either  from  Crutchfleld  or  Dawson;  that  he  did  not  recollect  who 
was  present  at  the  sale,  or  who  bid  on  the  land,  or  what  was  bid;  that  he  re- 
ceived no  money  and  paid  out  none.  Crutchfleld  testified  that  about  the  first 
of  January,  1883,  Dawson  sent  the  bank  note  to  him,  either  by  A.  L.  Find- 
ley  or  Mr.  Warren,  *  *  •  and  the  latter  requested  bim  to  advertise  the 
land  in  the  Knobnoster  Gem ;  that  Findley  talked  with  him,  and  wanted  to 
know  if  he  could  buy  the  land;  that  the  suit  of  David  Findley  v.  H.  J.  and 
A.  L.  Findley  was  pending  at  that  time,  and  the  sale  took  place  a  few  days 
before  the  suit  was  tried.  The  land  was  sold  for  about$200,  about  the  amount 
of  the  bank  debt,  and  A.  L.  Findley  bought  and  received  the  trustee's  deed, 
in  wliicb  the  consideration  expressed  was  8500,  as  paid  by  said  Findley;  that 
Dawson  wrote  that  he  would  let  Findley  buy  the  land  if  he  would  give  him  a 
deed  of  trust  on  it  for  all  he  owed  him.  It  also  appears  from  other  evidence 
that  A.  L.  Findley,  on  receiving  the  said  deed,  gave  his  note  to  Dawson  for 
$500,  and  also  a  deed  of  trust  on  the  land  to  secure  the  same,  when,  according 
to  the  evidence  of  Dawson  himself  and  that  of  Findley,  the  latter  only  owed 
Dawson  $380,  in  which  was  included  the  bank  debt.  Dawson  testified,  among 
other  things,  as  follows:  ''A.  L.  Findley  and  I  made  a  contract  that  he  might 
buy  the  land  in  if  he  would  give  me  a  deed  of  trust  for  all  he  owed  me.  I 
thought  I  might  get  all  my  debt  in.  I  told  him  before  the  sale  I  would  make 
it  bring  in  all  he  owed  me.  *  *  *  j  sent  the  deed  and  note  to  Mr.  Crutch- 
field.  *  *  ♦  That  evening,  after  I  sent  the  deed  of  trust  to  Crutchfield,  I 
met  Albert  Findley  on  the  street,  and  we  had  a  talk  about  his  buying  the  land 
at  the  sale.  I  think  I  told  Findley  that  I  had  bought  the  bank  note.  I  paid 
for  it  in  full.  I  thought  it  would  be  more  advantageous  to  me  to  buy  it.  I 
don't  know  why  I  made  the  sale  when  I  did.  I  never  demanded  pay  for  the 
note  from  either  of  the  Findleys.  I  knew  they  did  not  have  a  dollar.  I  did 
not  instruct  Crutchfield  to  advertise  the  land  in  the  Knobnoster  Gem.  I 
never  instructed  any  one  to  advertise  it  in  that  paper.  I  did  not'  know  what 
paper  it  was  to  be  advertised  in  until  Albert  Findley  told  me  the  evening  after 
I  had  sent  the  deed  of  trust  to  Crutchfield.  He  told  me  that  evening  when  the 
sale  was  to  be.  "^  *  "^  It  was  late  in  the  evening  when  I  met  Findley  and 
made  the  arrangements  about  his  buying  it.  He  told  me  then  when  the  land 
was  to  be  sold.  I  did  not  know  before  that  when  it  was  to  be  sold.  I  saw 
him  twenty  times  after  that  and  before  the  sale,  and  we  frequently  talked 
about  it.  He  also  talked  about  his  uncle  David  Findley's  suit,  all  in  connec- 
tion with  this  sale.  I  don't  know  how  much  he  agreed  to  pay  for  the  land, 
and  did  not  at  the  time.  I  was  at  the  sale,  but  do  not  know  what  it  brought. 
I  held,  from  February  12,  1883,  to  August  7, 1884,  Albert  Findley's  notes, 
one  for  $500  and  one  for  $168. 50.  He  actually  owed  me  about  $380. "  A.  L. 
Findley  testified  that  he  bad  nothing  to  do  with  advertising  the  land;  that  it 
was  worth  a  good  deal  more  money  tiian  the  bank  debt;  that  Dawson,  previous 
to  the  sale,  agreed  that  he  might  buy  it  in  if  he  would  give  Dawson  a  deed  of 
trust  to  secure  him  in  all  that  he  owed  him ;  that,  not  counting  the  bank  debt, 
he  owed  Dawson  a  note  for  $168;  that  he  bought  the  land,  but  does  not  state 
what  he  bid;  that  he  gave  Dawson  his  note  for  $500  and  deed  of  trust  on  the 
land  to  secure  it.  Evidence  was  also  offered  tending  to  show  that  the  Knob- 
noster Gem  was  a  paper  of  limited  circulation,  published  seveml  miles  from 
Warrensburg,  where  the  land  was  to  be  sold,  and  that  there  were  two  papers 
published  there  with  greatly  larger  circulation. 
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We  are  of  the  opinion  that  the  court  erred  in  dismissing  plaintiff's  bill;  that 
the  trustee's  sale,  under  the  bank  deed  of  «trust»  ought  to  be  set  aside  and 
plaintiff  allowed  to  redeem  by  paying  the  debt  secured  thereby;  and  that  the 
enforcement  of  the  deed  of  trust  executed  by  Findley  to  secure  the  payment 
of  the  8500  note  given  to  Dawson  be  perpetually  enjoined. 
•  Judgment  reversed,  and  cause  remanded,  with  directions  to  the  circuit  court 
to  enter  up  a  decree  in  conformity  to  the  above. 

(All  concur.) 


Regan  v.  St.  Louis,  K.  &  N.  W.  By.  Co. 

iSupreme  Court  of  MiesovH.    December  19, 1887.) 

Mastbb  and  Sbrvant— Nbguoenos  ov  Mastbb— Fah^dbs  to  Fboyidb  Bttlbs  vob  Sajb 
Ck>NDucT  OF  Business. 

Plaintiff  brought  an  action  against  a  railroad  company  to  recover  for  injuries  re- 
ceived, setting  forth  facts  showing  that  they  resulted  from  the  failure  of  the  defend- 
ant to  provide  a  system  of  signals,  or  rules  and  regulations,  hy  which  employes  in 
and  about  cars  standing  on  the  track  might  be  warned  of  the  danger  when  other 
cars  were  being  "kicked"  upon  the  same  track,  and  likely  to  collide  with  those 
standing  there.  Held,  that  the  demurrer  to  the  petition  should  not  have  been  sus- 
tained.^ 

Error  to  Hannibal  court  of  common  pleas;  Theo.  Bbaoe,  Judge. 

Action  by  Michael  J.  Regan  against  the  St.  Louis,  Keokuk  &  North  West- 
em  Kail  way  Company  to  recover  damages  for  personal  injuries  received  in 
consequence  of  defendant's  negligence.  Judgment  was  rendered  for  defend- 
ant on  demurrer  to  the  petition*  and  plaintiff  appealed. 

T.  H,  BacoTif  for  plaintiff  in  error.  Anderson  <&  Foreman  and  Palmer 
Trimble,  for  defendant  in  error. 

Black,  J.  There  was  a  judgment  for  the  defendant,  in  this  case,  on  a  de- 
murrer to  the  petition.  To  review  that  ruling  the  plaintiff  sued  out  this  writ 
of  error.    Tlie  petition  is  lengthy,  we  extract  from  it  the  following  facts: 

The  plaintiff,  a  boy  17  years  old,  was  in  the  employ  of  the  defendant.  It 
was  his  duty  to  carry  water  for  a  gang  of  men  engaged  in  repairing  the  road- 
bed, and  to  take  charge  of  the  tools  used  by  them.  They  were  all  under  the 
direction  of  a  foreman.  The  foreman,  laborers,  and  plaintiff  traveled  in  a 
caboose  cai*  attached  to  a  freight  train,  composed  of  four  or  five  cars.  When 
the  train  stopped  at  a  point  near  West  Quincy,  the  engineer,  fireman,  and  a 
brakeman,  who  were  not  under  the  control  of  the  plaintiff's  foreman,  de- 
tached the  engine,  leaving  the  train  standing  on  the  main  track,  and  went 
north,  with  a  view  of  taking  some  freight  cara  from  a  switch,  and  placing 
them  in  the  train.  In  the  mean  time,  plaintiff  and  Iiis  foreman  examined  the 
track  south  of  the  train ;  the  caboose  being  at  that  end  of  the  train.  The  fore- 
man directed  the  phiintiff  to  go  back,  and  notify  the  laborers  to  get  out  with 
their  tools,  and  remove  snow  from  the  track.  The  boy  obeyed  the  instruc- 
tions, and  assisted  in  getting  the  tools  out  of  the  car.  After  the  men  and 
tools  were  out,  and  just  as  he  was  getting  off  the  rear  platform,  the  engineer 
and  brakeman  shoved  some  cars  down  the  main  track,  and  against  the  stand- 
ing train,  knocking  the  plaintiff  off  the  platform,  and  the  caboose  ran  over 
him.  The  cars  were  shoved  down  the  main  track  by  the  maneuver  known  as 
"kicking."  Plaintiff's  leg  and  arm  were  broken.  The  petition  then,  among 
other  things,  containing  the  following  allegations:  "Plaintiff  says  that  until 
felled  by  said  cars,  as  described,  he  was  not  aware  of  their  approach,  and  had  no 
reason  to  be  aware  of  their  approach.    Plaintiff  says  he  was  in  nowise  guilty 

^The  master^s  duty  and  liability  to  his  servant  extend,  not  only  to  such  unnecessary 
and  unreasonable  risks  as  are  in  fact  known  to  him,  but  to  such  as  he  ought  to  have 
known  in  the  exercise  of  proportionate  diligence.  Cook  v.  Railway  Co.,  (Minn.)  24  N. 
W.  Hep.  31L 
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of  any  negligence  in  the  premises.  Plaintiff  says  that  his  said  injuries  were 
directly  caused  by  and  through  the  negligence  of  said  defendant,  directly  re- 
sulting in  said  injuries  to  plaintiff,  and  as  and  for  said  negligence  the  plain- 
tiff specifies  the  following  particulars:  First.  The  plaintiff  says  that  the  de- 
fendant negligently  failed  and  omitted  to  provide  any  rules  or  signals  or  sys- 
tem to  be  observed  by  said  engineer  in  operating  said  locomotive  and  detached 
cars,  so  as  to  give  to  said  occupants  of  said  caboose  car,  or  to  plaintiff  thereon, 
some  alarm,  warning,  or  notice  of  the  approach  and  impact  of  said  detached 
cars,  and  thereby  negligently  caused  plaintiff  to  be  taken  unawares,  and  in- 
jured as  described." 

The  ground  of  the  demurrer  is  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  charge  of  negligence  above  set  out 
does  not  count  on  any  negligent  act  of  the  engineer,  fireman,  or  brakeman. 
It  is  not  alleged  or  claimed  that  they  or  either  of  them  were  guilty  of  negli- 
gence. So  far  as  this  demurrer  is  concerned,  no  question  arises  as  to  an  in- 
jury to  one  servant  by  the  negligence  of  a  fellow-servant.  Whether  the  en- 
neer  and  brakeman  were  or  were  not  fellow-servants  with  the  plaintiff  is,  at 
this  time,  wholly  immaterial,  and  not  the  question  to  be  determined.  The 
charge  is  that  the  defendant  negligently  failed  and  omitted  to  provide  any 
rules  or  signals  or  system  to  be  observed  in  cases  like  that  described ;  so  that 
it  is  not  the  act  of  the  servant  which  is  complained  of,  but  the  omission  of 
duty  on  the  part  of  the  defendant  itself .  The  duty  of  the  master  is  stated  in 
Shear.  &  B.  Keg.  §  93,  as  follows:  '*It  is  also  the  duty  of  the  master,  so  far  as 
he  can  by  the  use  of  ordinary  care,  to  avoid  exposing  his  servants  to  extra- 
ordinary risks,  which  they  could  not  reasonably  anticipate,  though  he  is  not 
bound  to  guaranty  them  against  risks.  One  who  employs  servants  in  com- 
plex and  dangerous  business  ought  to  prescribe  rules  sufficient  for  its  orderly 
and  safe  management.  His  failure  to  do  so  is  a  personal  neglect,  for  the  con- 
sequences of  which  he  is  liable  to  his  servants.  Thus,  a  railroad  company  is 
bound  to  regulate  the  time  and  manner  of  running  its  trains,  so  as  to  avoid 
collision,  and  to  enable  all  its  servants  to  know  when  a  train  may  be  expected, 
and  thus  to  avoid  danger."  The  defendant  in  error  contends  that  joining  of 
the  cars  for  the  purposes  and  in  the  manner  described  in  the  petition  is  so 
common,  necessary,  and  frequent,  especially  in  the  case  of  freight  trains,  that 
it  cannot  be  said  to  involve  any  extraordinary  risk.  We  do  not  agree  to  the 
proposition.  It  is  certainly  a  complex  business,  requiring  care,  and  it  must 
be  dangerous  if  not  done  under  proper  regulations;  at  least,  so  far  as  other 
servants  are  concerned,  whose  business  requires  them  to  be  in  and  out  of  the 
cars  liable  to  be  jolted.  In  these  cases  of  making  a  flying  switch,  and  of 
shunting  or  kicking  of  cars,  it  is  feasible  and  perfectly  proper  to  have  some 
rules  and  regulations  to  warn  persons  liable  to  be  injured;  and  cases  are  not 
wanting  where  railroad  companies  have  been  held  liable  to  servants  for  in- 
juries received  in  consequence  of  a  want  of  such  regulations  for  the  guidance 
of  the  servants  in  performing  these  maneuvers.  Vase  v.  Railway  Co.,  2 
Hurl.  &  N.  728;  Railway  Co.  v.  Taylor,  69  111.  461. 

The  petition  states  a  cause  of  action.  Whether  the  defendant  was,  in  this 
case,  guilty  of  negligence  in  failing  to  prescribe  suitable  rules, 'is  a  question 
for  the  jury.  The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

(All  concur.) 

Manker  t>.  Faulhaber  et  al. 
(Supreme  Cawrt  of  Missouri.    December  19, 1887.) 

1.  Officb  and  Opwcbr—Removaj>—Btatutb8— Repeal, 

Act  Mo.  March  18. 1873,  as  amended  by  an  act  of  1875,  revising  the  charter  of  the 
olty  of  Sedalia,  section  9  of  which  provides  that  the  mayor  shall  have  power,  with 
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the  consent  of  the  board  of  aldermen,  to  remove  from  office  any  person  holdinjr  office, 
created  by  charter  or  ordinance,  for  cause,  is  not  repealed  by  an  act  of  April  28, 1877, 
entitled  **  An  act  to  remove  from  office  or  employment  persons  who  fail  to  personaUy 
devote  their  time  to  the  performance  of  their  duties,  or  who  are  guilty  of  willf ul, 
corrupt,  or  fraudulent  violation  or  neglect  of  duty. " 

8.  Same— Rbpbal  of  Statutb  bt  Constitution. 

Const.  Mo.  1875,  provides,  in  Schedule,  §  1,  that  all  laws  In  force  at  the  adoption 
of  this  constitution,  and  not  inconsistent  therewith,  shall  remain  in  full  force  until 
altered  or  repealed  by  the  general  assembly.  Held,  that  act  Ho.  1878,  as  amended 
by  an  act  of  1875,  revising  the  charter  of  the  city  of  Sedalia,  and  providing  for  the 
removal  of  city  officers  by  the  mayor  and  board  of  alderman  for  cause,  is  not  repug- 
nant to  Const.  Mo.  1875,  art.  2,  §  18,  and  article  14,  §  7,  regarding  the  duties  of  per- 
sons holding  offices  of  trust  or  profit,  and  the  pow^r  of  the  general  assembly  to  pro- 
vide  for  their  removal  for  violation  or  neglect  of  official  duty. 

8.  Samb— Action  por  Wrongful  Removai^-Plbadino. 

On  action  for  damages  for  wrongful  ouster  from  office,  the  permission,  on  motion 
by  plaintiff,  to  strike  out  an  allegation  in  the  petition  as  to  the  power  of  defendant 
mayor  and  aldermen  to  remove  for  cause  the  mcumbent  of  an  office  created  by  char- 
ter or  ordinance,  held  no  error,  as  the  state  of  facts  upon  which  the  action  was 
based  remained  unaltered. 

4.  Bamb— Evidence. 

On  the  trial  of  an  action  for  damages  for  wrongful  removal  from  office  by  the 
mayor  and  aldermen  of  a  city,  the  refusal  by  the  court  to  permit  defendants  to  read 
in  evidence  in  chief  the  provisions  of  the  city  charter  giving  them  authority  to  re- 
move for  cause  is  erroneous. 

Appeal  from  circuit  court,  Pettis  county;  John  P.  Strother,  Judge. 

This  action  was  brought  to  recover  damages  against  defendants,  George 
L.  Faulhaber,  mayor,  and  John  F.  Antes,  Ernest  Lamy,  Morris  Harter, 
William  Latour,  Julius  Kohlbom,  M.  C.  White,  A.  G.  Holland,  and  Martin 
O'Kiley,  aldermen  of  the  city  of  Sedalia,  for  an  alleged  malicious  ouster  of 
plaintiff,  William  J.  Manker,  from  the  office  of  city  collector.  From  a  judg- 
ment for  plaintiff,  defendants  appeal. 

W.  S.  Shirks  for  appellants.     Geo,  F,  B.  Jackson^  for  respondent. 

Brace,  J.  This  is  an  action  for  damages  brought  against  the  defendants, 
who  were  the  mayor  and  aldermen  of  the  city  of  Sedalia,  for  maliciously  re- 
moving the  plaintiff  from  the  office  of  city  collector  of  said  city  in  the  month 
of  November,  1878.  The  answer  admitted  the  removal  of  plaintiff  from  said 
office  by  the  said  defendant,  George  L.  Faulhaber,  mayor,  by  and  witl^  the 
consent  of  the  other  defendants,  aldermen  of  said  city;  denied  all  malice; 
averred  that  such  removal  was  for  cause,  after  due  trial,  and  justified  their 
action;  the  authority  to  them  granted  under  the  provisions  of  an  act  of  tho 
geueral  assembly  of  the  state  of  Missouri,  entitled  "An  act  to  revise  the  char- 
ter of  the  city  of  Sedalia,  in  Pettis  county,"  approved  March  18, 1873,  and  an 
act  amendatory  thereof ,  approved  March  12,  1875;  and  contained  a  further 
plea  of  former  recovery  for  the  same  cause  of  action.  Under  the  instruction 
given  by  the  court,  the  jury  returned  a  verdict  for  plaintiff  for  $2,900.  After 
an  unsuccessful  effort  for  new  trial,  and  to  arrest  the  judgment,  defendants 
bring  this  case  here  by  appeal,  assigning  for  error  that  the  circuit  court  im- 
properly permitted  plaintiff  to  amend  his  petition  by  striking  out  a  clause 
therein;  admitted  iUegal  evidence;  excluded  legal  and  proper  evidence;  re- 
fused proper,  and  gave  improper,  instructions;  and  complain  that  the  dam- 
ges  assessed  are  excessive. 

The  petition  contained  this  averment:  "That,  by  the  charter  of  said  city  of 
Sedalia,  the  said  Faulhaber,  as  mayor,  had  power,  with  the  consent  of  the 
other  defendants,  as  said  board  of  aldermen,  to  remove  from  office  any  per- 
son holding  office  created  by  charter  or  ordinance  for  cause."  On  motion  of 
plaintiff,  be  was  permitted  to  strike  out  this  averment  from  his  petition. 
Under  our  system  of  pleading,  plaintiff's  cause  of  action,  if  any  he  had,  grew 
out  of  the  statement  of  facts  contained  in  his  petition,  and  the  relief  granted 
must  be  based  on  those  facts.  This  allegation  contained  no  statemet  of  fact, 
— it  was  simply  the  averment  of  a  legal  conclusion;  tendered  no  issue  of 
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fact;  and  striking  it  out  in  no  way  changed  plaintiff's  cause  of  action.  It 
was  just  the  same  with  or  without  that  clause  in  the  petition,  and  the  court 
committed  no  error  in  permitting  plaintiff  to  strike  it  out. 

On  the  trial,  the  defendants  offered  to  read  in  evidence,  in  chief,  section  9 
of  the  charter  of  the  city  of  Sedalia,  being  section  9  of  an  act  entitled  "An  act 
to  revise  tlie  charter  of  the  city  of  Sedalia,  in  Pettis  county,"  approved  March 
18,  1878,  as  amended  by  an  act  approved  March  12,  1875.  So  much  of  said 
section  as  applies  to  this  case  is  as  follows:  "The  mayor  ♦  ♦  ♦  shall 
have  power,  with  the  consent  of  the  board  of  aldermen,  to  remove  from  office 
any  person  holding  office  crt^ated  by  charter  or  ordinance  for  cause,  and,  on 
application  of  three-fourths  of  the  board  of  aldermen,  he  shall  be  compelled 
to  remove  any  officer  created  by  ordinance."  The  court  refused  to  permit  it 
to  be  read,  and  instructed  the  jury  *Hhat  under  the  constitution  and  laws  of 
Missouri,  as  they  existed  in  November,  1878,  the  mayor  and  board  of  alder- 
men of  the  city  of  Sedalia  had  no  legal  right  or  authority  to  remove  the  plain- 
tiff from  the  oiiice  of  city  collector  of  the  city  of  Sedalia'. " 

This  action  of  the  court  presents  the  vital  question  to  be  determined  on  this 
appeal.  If  the  aforesaid  act  was  not  in  force  giving  the  mayor  and  board  of 
aldermen  such  power,  it  was  because  it  had  been  repealed  by  some  act  passed 
prior  to  November,  1878,  and  after  the  twelfth  of  March,  1875;  and  counsel 
for  plaintiff  contend  that  it  was  so  repealed  by  an  act  approved  April  23, 
1877,  entitled  "An  act  to  provide  for  the  removal  from  office  or  employment 
persons  who  shall  fail  to  personally  devote  their  time  to  the  performance  of 
their  official  duties,  or  be  guilty  of  any  willful,  corrupt,  or  fraudulent  viola- 
tion orneglect  of  official  duty,"  regarded  in  the  light  of  the  constitutional 
provisions  contained  in  article  2,  §  18,  and  article  14,  §  7,  Const.  1875. 

Section  18,  supra,  provides  "that  no  person  elected  or  appointed  to  any  of- 
fice or  employment  of  trust  or  profit  under  the  laws  of  this  state,  or  any 
ordinance  of  any  municipality  in  this  state,  shall  hold  such  office  without 
personally  devoting  his  time  to  the  performance  of  the  duties  to  the  same  be- 
longing; and  section  7,  supra,  that  "the  general  assembly  shall,  in  addition 
to  other  penalties,  provide  for  the  removal  from  office  of  county,  city,  town, 
and  township  officers  on  conviction  of  willful,  corrupt,  or  fraudulent  violation 
or  neglect  of  official  duty.  Section  1,  Schedule,  provides  that  "all  laws  in 
force  at  the  adoption  of  this  constitution,  not  inconsistent  therewith,  shall  re- 
main in  full  force  until  altered  or  repealed  by  the  general  assembly.  ♦  *  * 
The  provisions  of  all  laws  which  are  inconsistent  with  this  constitution  shall 
cease  upon  its  adoption;  except  that  all  laws  which  are  inconsistent  with  such 
provisions  of  this  constitution  as  require  legislation  to  enforce  them  shall  re- 
main in  force  until  the  first  day  of  July,  1877,  unless  sooner  amended  or  re- 
pealed by  the  general  assembly."  The  act  of  1877  (Sess.  Acts,  346)  con- 
tained no  repealing  clause;  provided  for  the  trial  of  officers  charged  with  the 
offenses  stated  in  the  section  of  the  constitution  quoted,  and  in  the  title  of 
said  act,  upon  complaint  verified  by  affidavit  filed  by  the  prosecuting  officer, 
or  upon  complaint  filed  by  such  officer  officially  in  the  circuit  court;  and,  upon 
conviction,  authorized  judgment  by  such  court  removing  such  officer  from 
such  office  or  employment. 

Such  was  the  state  of  the  law  at  the  time  the  defendant,  in  November,  1878, 
was  tried  before  the  mayor  and  aldermen,  and  by  them  removed  from  his  of- 
fice for  neglect  of  his  duty  as  such  officer,  and  other  official  misconduct.  If 
said  act  repealed  section  9  of  the  charter,  it  did  so  by  implication.  No  ex- 
tended citation  of  authorities  is  necessary  in  support  of  the  few  and  familiar 
rules  by  which  to  determine  whether  it  had  that  effect  or  not.  The  two  stat- 
utes should  be  so  construed  as  that  both  may  stand,  if  possible.  Repeals  by 
implication  are  not  favored  by  the  courts,  for  cogent  and  sufficient  reasons 
not  necessary  to  repeat,  and  the  prior  law  is  to  be  upheld  if  the  two  acts  may 
well  subsist  together.  The  charter  act,  conferring  upon  the  mayor  and  alder- 
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men  the  power  to  remove  a  municipal  officer  in  the  city  of  Sedalia,  is  special 
and  particular.  The  act  of  1877,  providing  for  the  removal  of  such  an  officer 
by  a  proceeding  in  the  circuit  court,  is  general  and  affirmative;  containing  no 
words  negativing  the  power  conferred  by  the  prior  act.  In  order  that  the  lat- 
ter shall  operate  a  repeal  of  the  former,  the  two  acts  must  be  irreconcilably 
inconsistent,  or  it  must  clearly  appear  that  the  legislature  intended  by  the  lat- 
ter act  to  prescribe  the  only  rule  that  should  govern  in  the  case  provided  for. 
St.  Louis  v.  Alexander,  23  Mo.  483;  Deters  v.  R&nick,  37  Mo.  597;  Vastine 
V.  Probate  Court,  38  Mo.  529;  State  v.  Macon  Co,,  41  Mo.  453;  St.  Louis  v. 
Insurance  Co.,  47  Mo.  147;  State  v.  Severance,  55  Mo.  378;  Sedg.  St.  &  Const. 
Law,  (2d  Ed.)  97-107. 

So  far  as  the  constitutional  provisions  are  concerned,  the  act  of  1873  is 
in  no  way  inconsistent  therewith  or  repugnant  thereto.  On  the  contrary, 
it  is  strictly  in  harmony  with  the  letter  and  spirit  of  that  instrument  in  re- 
spect to  the  subject-matter  legislated  upon,  and  was  an  enactment  having  in 
view  the  same  purpose  contemplated  by  the  framers  of  the  constitution  when 
they  enjoined  upon  the  legislature  the  duty  of  enacting  laws  providing  for 
the  removal  of  municipal  officers  for  neglect  of  official  duty;  at  the  same 
time  leaving  to  the  legislature  full  discretion  as  to  the  nature  and  form  of 
tlie  proceeding  by  which  that  purpose  was  to  be  accomplished,  as  well  as  the 
tribunal  to  be  invested  with  the  power  to  enforce  its  enactments  upon  that 
subject;  and  said  act,  not  being  inconsistent  with  the  provisions  of  the  con- 
stitution, by  the  terms  of  the  first  clause  of  section  1  of  the  Schedule  re- 
mained in  full  force  until  altered  or  repealed  by  the  general  assembly ;  and 
it  must  be  conceded  that  said  act  is  not  inconsistent  or  repugnant  to  the  pro- 
visions of  the  act  of  1877,  so  far  as  the  purpose  to  be  accomplished  by  each 
is  concerned.  The  same  offense  is  sought  to  be  punished,  and  the  same  pen- 
alty is  inflicted,  in  each.  In  fact,  in  this  respect  it  could  not  be  inconsist- 
ent if  the  act  of  1877  was  passed  for  the  purpose  of  carrying  into  effect  the 
mandate  of  the  constitution  with  which  we  have  found  the  act  of  1873  to  be 
in  harmony,  and  such  terms  were  used  as  were  only  necessary  to  effectuate 
that  p«i*pose,  and,  if  it  is  inconsistent  at  all,  it  is  in  the  means  provided  by 
which  that  purpose  Ls  to  accomplished.  It  is  in  the  fact  that  the  act  of  1877 
provides  a  different  proceeding  and  a  different  agency  to  accomplish  that  pur- 
pose from  those  provided  by  the  act  of  1873.  Both  acts  provide  the  same  rem- 
edy for  the  same  evil.  The  evil  is  an  unworthy  officer;  the  remedy  is  his  re- 
moval. Under  the  act  of  1873,  the  remedy  is  to  be  applied  by  a  mayor  and 
board  of  aldermen ;  under  the  act  of  1877,  by  a  circuit  court.  The  inconsist- 
ency, if  any,  "hath  this  extent;  no  more."  If  these  were  both  general  acts, 
from  such  an  inconsistency  it  would  not  necessarily  be  implied  that  the  latter 
repealed  the  former  act,  since  the  remedy  provided  by  the  latter  might  well  be 
held  to  be  cumulative  only  in  the  spirit  of  the  rule  which  requires  that  both 
statutes  should  stand  if  possible;  for  while,  in  all  cases,  tliere  can  be  but  one 
satisfaction  required,  yet  there  may  be  several  remedies,  and,  if  there  be  sev- 
eral remedies,  there  may  be  different  tribunals  to  administer  them,  unless 
some  one  tribunal  is  vested  with  exclusive  jurisdiction.  But  the  act  of  1873, 
being  a  special  and  particular  law,  applicable  alone  to  the  city  of  Sedalia,  and 
the  act  of  1877  a  general  law,  that  may  find  a  subject  for  its  application  in 
the  case  of  every  other  city  and  town  in  the  state  where  a  similar  special  law 
id  not  in  force,  and  where  the  circuit  court  might  for  that  reason  have  exclu- 
sive jurisdiction  in  such  cases,  no  such  implication  of  repeal  arises  at  all,  since, 
under  these  circumstances,  both  the  acts  may  well  subsist  together.  On  the 
face  of  these  two  enactments,  read  in  the  light  of  the  provisions  of  the  consti- 
tution of  1875,  under  the  rules  laid  down,  we  are  led  to  the  conclusion  that  it 
was  not  the  intention  of  the  legislature  that  section  9  of  the  charter  of  the 
city  of  Sedalia  should  be  repealed  by  the  general  law  of  1877,  and  that  such 
general  law  did  not  have  that  effect. 

Digitized  by  VjOOQ IC 


376  SOUTHWESTERN  REPORTEB.  [Mo. 

To  ascertain  the  intention  of  the  law-making  power  is  the  end  and  aim  of 
all  rules  of  statutory  construction ;  and,  when  ascertained,  to  give  it  efifect, 
when  not  inconsistent  with  the  organic  law  of  the  state,  is  the  duty  of  all 
courts.  To  gather  that  intention,  the  courts  are  not  confined  exclusiv^elj  to 
the  consideration  of  the  immediate  statute  in  question,  but  many  look  to  other 
legislation  in  pari  materia.  If  we  do  so  in  this  case,  we  find  that  the  same 
general  assembly  that  passed  the  act  of  1877  also  enacted  a  general  law  for  the 
classification  and  future  municipal  government  of  the  cities  of  the  state,  di- 
viding them  into  four  classes,  (Laws  1877,  p.  42  c^  seq.,)  and  in  every  in- 
stance gave  the  mayor  and  council  of  the  cities  in  each  class  power  to  remove 
city  officers  for  cause  in  substantially  the  same  terms  as  such  power  was 
granted  to  the  mayor  and  aldermen  of  the  city  of  SeJalia  in  section  9  of  its 
charter,  and  thereby  repealed  all  acts  and  parts  of  acts  inconsistent  with  said 
act.  This  law  was  approved  "May  19,  1877."  Surely,  in  the  light  of  this 
enactment,  passed  25  days  after  the  enactment  of  the  law  in  question,  which 
was  approved  "April  23,  1877,"  at  tlie  same  session,  it  cannot  be  said  it  was 
the  intention  of  the  general  assembly  that  municipal  officers  should  be  re- 
moved in  the  manner  and  by  the  authority  provided  for  in  the  act  approved 
April  23,  1877;  in  other  words,  that  the  circuit  court  should  have  exclusive 
jurisdiction  of  such  removals.  On  the  contrary,  their  intention  evidently  was 
that  such  power,  where  it  had  been  granted  to  administrative  authorities  of 
municipalities,  should  remain  there;  and  as  municipalities  came  under  the 
general  laws  of  incorporations  provided  for  that  purpose,  each,  to  whatever 
class  it  might  belong,  should  have  the  same  power  vested  in  the  authorities 
charged  with  the  administration  of  its  affairs, — a  policy  to  be  commended  as 
wise  and  salutary,  since,  without  such  power,  incapable,  dissipated,  or  fraud- 
ulent officials  might  imperil  and  bankrupt  the  municipal  government  in  the 
sight  and  knowledge  of  the  authorities  to  whose  guardianship  its  interests  had 
been  committed,  and  who  would  remain  powerless  to  check  summarily  the 
career  of  such  official,  compelled  to  "lay  on  their  oars"  until  he  had  worked 
his  will,  and  until  the  slow-recurring  terms  of  the  circuit  court  afforded  an 
opportunity  for  his  removal  after  all  the  mischief  had  been  done,  aud^he  in- 
Jury  become  irreparable. 

The  court  committed  error  in  holding  that  under  the  constitution  and  laws 
of  the  state  of  Missouri,  as  they  existed  in  November,  1878,  the  mayor  and 
board  of  aldermen  of  the  city  of  Sedalia  had  no  legal  right  or  authority  to  re- 
move the  plaintiff  from  the  office  of  city  collector  of  said  city,  and  in  so  in- 
structing the  Jury  for  the  plaintiff,  and  in  refusing  to  instruct  them  as  asked 
in  the  defendants'  instructions,  based  upon  the  opposite  theory.  This,  erro- 
neous theory  of  the  court  runs  through  the  whole  trial.  It  appears  in  the  ad- 
mission and  exclusion  of  evidence,  in  the  instructions  given,  and  in  the  re- 
fusal to  give  instructions  asked;  and  is  so  intimately  blended  with  its  action 
in  the  whole  case  as  to  not  only  involve  nearly  all  the  legal  propositions  raised 
upon  the  record  within  the  shadow  of  that  error,  but  had  ttie  effect  of  so  pre- 
benting  the  issue  made  by  the  pleadings  to  the  jury  as  that  a  verdict  reason- 
ably responsive  thereto  was  not  to  be  hoped  foi.  This  must  necessarily  work 
a  reversal  of  the  case;  and  as,  upon  a  retrial  upon  the  simple  issues  presented 
in  the  pleadings,  it  will  be  no  difficult  matter  to  present  the  case  to  the  jury 
in  its  proper  aspect,  we  deem  it  unnecessary  to  pass  upon  the  other  points 
urged  as  ground  for  reversal.    Judgment  reversed,  and  cause  remanded. 

(All  concur.) 

Grandey  v.  Casey. 
(Supreme  Court  of  Missouri.    December  19, 1887.) 

1.  Deet>— Description— TiTLB  from  Common  Source. 

Plaintiff  and  defendant  in  ejectment  claimed  title  from  a  common  Bouroe.    The 
land  as  originally  owued  by  the  common  grantor  was  triangular  in  shape,  and  the 
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grantor  oonyeyed  first  the  property  dahned  by  plaintiff,  describing  it  as  the  **north 
ni^"  of  the  lot,  beginning  in  uie  middle  of  one  of  the  sides,  and  running  back  jMur- 
aUel  to  another  side  of  the  triangle,  and  subsequently  oonveyed  the  residue  of  the 
lot,  desoribine  it  as  the  **  south  half.  **  The  lots  were  afterwards  conveyed  by  the 
desfolption  oi*' north  haU"  and  **  A>uth  half, "  and  were  so  assessed  for  taxes,  and, 
upon  failnre  of  the  owner  of  the  **  south  half"  to  pay  the  taxes,  it  was  sold  at  tax 
collector's  sale,  and  conveyed  to  defendant,  under  the  description  of  "south  half. " 
Heldf  that  the  common  grantor  had  fixed  upon  the  words  **  north '^  and  "south  half** 
«  conventional  meaning,  and  they  must  be  considered  to  have  been  so  used  in  the 
muniment  of  title  nnder  which  both  parties  claimed,  and  defendant  could  claim  no 
greater  portion  than  was  designated  therein. 

fL  Ejbctmxnt— Limitation  or  AcnoN-^To  What  Casbs  Applioablb. 

Section  55  of  the  charter  of  Kansas  City,  Missouri,  limits  the  time  of  redemption 
from  sales  for  delinquent  municipal  taxes  to  two  years,  ifeld,  that  this  special 
limitation  does  not  apply  to  an  action  of  ejectment  wherein  plaintiff  seeks  to  recover, 
not  the  lot  oonveyed  by  tax  deed,  but  a  portion  not  so  conveyed. 

Appeal  from  circuit  court,  Jackson  county;  Fuancis  M.  Black,  Judge. 
Ejectment  by  William  Grandey  against  Philip  Casey.    Trial  without  jury. 
Judgment  against  defendant,  who  appealed. 
BoggesB  d  Moore^  for  appellant.    Lathrop  dk  Smith,  for  respondent. 

Bbaoe,  J.  This  is  an  action  of  ejectment  for  the  recovery  of  a  triangular 
piece  of  ground  in  lot  298,  in  block  82,  in  Kansas  City,  represented  by  the  tri- 
angular A,  G,  D,  on  the  following  plat,  which  is  a  correct  representation  of 
said  lot  and  block: 


The  petition  is  in  the  usual  form;  the  answer,  a  general  denial;  the  case 
"Was  tried  before  the  court  without  a  jury;  no  declarations  of  law  were  given; 
and  judgment  went  for  the  plaintiff,  from  which  defendant  appeals.    The 
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only  question  before  us  is  whether  the  evidence  supports  the  finding  and  Judg- 
ment. The  facts  were  undisputed.  On  the  first  day  of  April,  1852,  Fry  li- 
McGee  and  wife  by  deed  of  that  date,  recorded  August  10, 1852,  in  Book  T, 
at  page  128,  conveyed  to  John  McDowell  "the  north  half  of  lot  No.  two  hun- 
dred and  ninety-eight  (298)  in  the  town  of  Kansas,  Jackson  county,  Missouri. 
Said  lot  is  to  be  divided  in  the  middle  of  the  front  of  said  lot  on  Market 
street,  and  back  eastwardly,  parallel  with  the  north  line  of  said  lot,"  repre- 
sented on  the  plat  by  the  triangle  E,  B,  C.  B,  G,  is  tlie  north  line,  and  E,  B,. 
is  the  front  line  of  said  lot  on  Market  street,  now  Grand  avenue.  The  point 
A  is  the  middle  of  said  line.  The  line  A,  D,  is  a  line  run  back  eastwardly 
from  the  said  middle  of  the  front  of  said  lot  on  Market  street,  parallel  with 
the  line  B,  G,  the  north  line  of  said  lot.  Consequently,  this  deed  conveyed  to 
John  McDowell  the  piece  of  ground  represented  by  the  figures  A,  B,  C,  D,  on 
the  plat.  Afterwards,  on  the  fourteenth  day  of  December,  1853,  by  his  deed 
of  that  date,  recorded  April  6, 1854,  the  said  Fry  R.  McGee  and  his  wife  con- 
veyed to  Richard  W.  Sherwood  "the  south  half  of  lot  two  hundred  and  ninety- 
eight,  (298,)  in  block  thirty-two,  in  the  town  of  Kansas."  As  McGee  and 
wife  had  previously  conveyed  to  McDowell  all  that  part  of  lot  298  contained 
within  the  figure  A,  B,  C,  D,  this  deed  conveyed  to  Sherwood  only  that  part 
of  said  lot  (£,  B,  0,)  contained  within  the  triangle  A,  D,  E;  and  as  the 
premises  in  controversy,  A,  G,  D,  are  wholly  within  the  figure  A,  B,  G,  D,  and 
within  the  boundaries  of  McDowell's  purchase,  McDowell  acquired  all  Mc- 
Gee's  title  thereto,  and  Sherwood  acquired  none  to  any  part  of  it,  by  this 
deed.  In  1852,  John  McDowell  died  intestate,  leaving  a  widow  and  several 
children,  all  of  whom  afterwards  conveyed  all  their  right,  title,  and  interest 
in  the  north  half  of  lot  298,  in  block  82,  in  the  town  of  Kcinsas,  to  Julius, 
liouis,  and  Edward  Hammerslough ;  and  afterwards,  on  the  thirteenth  of  April, 
1881,  the  said  Hammersloughs  and  their  wives,  by  their  deed  of  that  date,  re- 
corded March  2,  1881,  conveyed  "the  north  half  of  lot  two  hundred  and 
ninety-eight,  (298,)  in  block  thirty-two,  (32,)  in  old  town,  now  city,  of  Kan- 
sas," being  the  same  property  conveyed  by  Fry  R.  McGee  and  wife  to  John 
McDowell  by  deed  dated  April  1,  1852,  and  recorded  in  Book  T,  at  page  128^ 
to  the  plaintiff  in  this  suit.  In  the  several  deeds  of  six  of  the  eight  children 
and  heirs  at  law  of  John  McDowell,  they  conveyed,  in  addition  to  said  north 
half  of  said  lot,  all  their  interest  in  and  to  the  estate  of  their  deceased  father 
to  the  Hammersloughs;  and  in  the  deed  to  two  of  the  interests  the  descrip- 
tion of  the  property  conveyed  was  simply  the  "north  half  of  lot  298;"  and  it 
is  contended  that  the  Hammersloughs,  as  to  those  two  interests,  by  their  deed 
acquired  only  their  title  to  the  areal  half  of  said  lot,  being  that  part  of  it  con- 
tained within  the  lines  A,  B,  G. 

There  is  nothing  in  this  contention.  The  deed  of  their  ancestor  contained 
two  descriptions  of  said  lot, — a  general  and  a  partial  one.  The  general  one 
was  the  north  half;  the  particular  description  was  practically  one  by  metes 
and  bounds,  which  showed  that  the  north  half,  as  used  in  the  deed,  was  not 
the  areal  half,  but  a  half  to  be  measured  by  the  front  line  of  said  lot  on 
Market  street,  which  was  to  be^ divided  in  the  middle,  and  from  the  middle 
point  a  line  running  eastward  by  parallel  with  the  north  line  should  be  the 
south  boundary  of  said  north  half.  This  conventional  meaning  of  the  words 
"north  half"  was  apparent  on  the  face  of  their  ancestor's  deed.  It  was  the 
meaning  which  he  and  his  grantor  had  given  to  those  words  in  the  muniment 
of  title  under  which  they  claimed,  and  which  they  could  not  look  upon  and 
fail  to  read  aright;  and  when  they  made  a  deed  of  the  property  by  the  same 
general  description  contained  in  the  deed  of  their  ancestor  it  must  be  held 
that  they  intended  to  convey,  and  did  convey,  the  same  land  which  he  and 
they  acquired  by  that  general  description.  It  is  as  though  their  ancestor  had 
acquired  an  estate  called  "Blackacre,"  described  by  certain  metes  and  bounds^ 
and  they  (his  heirs)  should  convey  the  estate  by  its  general  name  of  "Black- 
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acre. "  Can  there  be  a  doubt  that  the  grantee  would  take  all  the  land  included 
-within  the  metes  and  bounds  of  the  estate  of  Blackacre  as  limited  in  the  grant 
to  their  ancestor?  This  being  so,  it  follows  that  the  plaintiff  by  his  deed  from 
the  Hammersloughs,  and  the  mesne  conveyances  aforesaid,  acquired  all  the 
title  which  Fry  K.  McOee  had  in  and  to  the  premises  in  controversy  at  the 
date  of  his  conveyance  to  John  McDowell. 

It  was  admitted  that  the  north  half  of  lot  "No,  298  for  many  years  had  been 
assessed  by  the  authorities  of  Kansiis  City  to  the  parties  from  whom  plaintiffs 
claim,  and  for  a  like  number  of  years  the  south  half  of  said  lot  had  been  as- 
sessed to  Richard  W,  Sherwood;  and  that  the  taxes,  when  paid  by  the  owners 
thereof,  were  paid  by  those  descriptions  respectively.  The  charter  of  said 
city  (article  6,  §  5)  makes  every  owner  of  real  estate  in  said  city  liable  for 
municipal  taxes;  makes  it  the  duty  of  the  assessor  to  keep  in  his  office  such 
maps,  plats,  and  records  as  may  aid  him  in  the  proper  assessment  of  property, 
(section  6;)  to  return  a  list  of  all  real  estate  assessed  in  one  book,  (section  9;) 
to  return  on  his  assessment  book,  in  tabular  form,  esuch  parcel  of  real  estate 
subject  to  taxation,  with  the  description  and  value  thereof  in  numerical  order 
as  to  the  lots,  block,  or  sections  of  subdivisions  thereof,  and,  in  a  separate  col- 
umn, the  value  attached  to  each  parcel  or  description,  (section  14.)  The  char- 
ter provides  for  a  board  of  appeals  from  the  assessment  of  the  assessor,  and 
notice  to  all  tax-payera  of  its  session,  (section  18,)  and  provides  for  the  levy 
of  taxes  in  accordance  with  the  assessment;  makes  them  due  at  a  certain 
time,  unless  otherwise  provided  by  ordinance;  and,  if  not  paid  by  a  certain 
time,  provides  for  sale  after  notice,  the  execution  to  the  purchaser  of  a  certif* 
icate  of  purchase,  and  provides  (section  55,  Id.)  "that  real  property  sold  un- 
der the  provisions  of  tliis  act,  or  any  interest  in  such  real  property,  may  be 
redeemed  by  the  owner  ♦  ♦  ♦  at  any  time  within  two  years  from  the 
first  day  on  which  such  real  property  was  advertised  for  sale,  or  at  any  time 
before  the  execution  and  delivery  of  the  tax  deed  to  the  purchaser  at  the  tax 
sate." 

On  the  sixteenth  of  November,  1878,  William  Weston,  city  collector  of  Kan- 
sas City,  executed  a  deed  of  that  date,  recorded  on  the  nineteenth  of  No- 
vember, 1878,  conveying  to  the  defendant,  for  the  taxes  for  the  years  1869  to 
1876,  inclusive,  "the  south  half  of  lot  two  hundred  and  ninety-eight,  (298,) 
in  block  ^,  in  old  town,  now  city,  of  Kansas;"  and  within  10  days  after  the 
date  of  said  deed  the  defendant  went  into  possession,  not  only  of  the  south 
half  of  said  lot  298,  as  deeded  by  McGee  to  Sherwood,  but  into  possession 
of  all  that  part  of  said  lot  south  of  the  line  A,  C,  on  the  plat, — ^thus  talking 
possession  of  the  premises  in  controversy,  to  which  we  have  seen  Sherwood 
acquired  no  title,  but  to  which,  we  have  seen,  the  plaintiff  did  acquire  title 
from  McGee;  and  the  defendant  now  claims  title  to  the  premises  in  contro- 
versy under  said  deed  from  said  collector,  and  in  the  same  breath  says  he 
claims  no  title  from  Sherwood,  McGee,  or  any  other  man.  Let  us  examine 
this  strange  proposition.  The  deeds  from  McGee  to  McDowell  and  Sherwood 
in  1852  and  1853  divided  lot  298  into  two  subdivisions  by  the  line  A,  D.  These 
deeds  were  placed  upon  the  public  records.  Thereafter  that  line  became  the 
dividing  line  between  the  property  in  said  lot  of  McDowell  and  Sherwood,  and 
continued  so  to  be  between  those  claiming  under  each  of  them.  It  was  the 
south  line  of  McDowell,  and  those  claiming  under  him ;  it  was  the  north  line 
of  Sherwood,  and  those  claiming  under  him, — and  during  all  the  years  from 
1869  to  1876,  under  the  deeds  from  McGee,  if  he  had  title,  those  claiming  un- 
der McDowell  were  the  owners  of  that  part  of  said  lot  north  of  said  lines,  and 
Sherwood  was  the  owner  of  that  part  south  of  said  lines.  During  those  years, 
taxes  were  duly  levied  and  assessed  separately  on  these  two  subdivisions,  to 
their  respective  owners,  as  the  law  required.  Charter,  art.  6t  §  14;  Cooley, 
Tax'n,  400;  8t.  Louis  v.  ProvencTiere^  4  S.  W.  Eep.  410.    By  that  assessment 
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and  levy,  the  city  acquired  a  paramount  lien  on  each  of  such  subdivisions  for 
the  amount  of  tax  levied  on  each.  Those  claiming  under  McDowell  paid  the 
taxes  on  their  subdivision,  and  redeemed  it  from  such  lien.  Sherwood  failed 
to  pay  his  taxes  during  those  years,  and  his  subdivision  was  sold  to  satisfy 
the  lien  of  the  city  therefor.  During  all  this  time  the  title  subject  to  such 
lien  remained  in  Sherwood  just  as  he  received  it  from  IdcQee,  and  to  just  the 
same  land,  which  did  not  include  the  premises  in  controversy.  It  continued 
to  so  remain  for  two  years  after  the  sale,  and  up  to  the  very  time  the  deed  of 
the  collector  was  delivered  to  the  defendant;  and  at  any  time  before  such  de- 
livery Sherwood  could  have  redeemed  his  land  from  tiiat  lien,  (article  6,  §  55, 
Charter,)  and  that  same  title  to  that  same  land  would  have  continued  to  re- 
main in  him,  the  same  as  before.  But  the  collector  delivers  the  deed.  Presto, 
cliange;  the  title  of  Sherwood  vanishes  into  thin  air,  nevermore  to  appear 
again,  and  a  new  title  descends  and  vests  in  the  purchaser  to  Sherwood's  prop- 
erty. But  this  is  not  even  the  full  measure  of  the  magical  effect  produced  by 
the  delivery  of  this  deed.  The  lines  of  that  property  tremble  for  a  moment 
in  their  location  fixed  by  express  grant  25  years  before,  when,  look  at  the  plat 
again.  The  north  line.  A,  D,  of  Sherwood's  property,  has  disappeared,  and 
a  new  line.  A,  G,  appears  as  the  north  line  of  defendant's  property,  acquired 
by  virtue  of  said  sheriff's  deed,  including,  not  only  the  property  of  Sherwood 
sold  for  his  taxes,  but  the  property  in  controversy,  that  owed  no  taxes,  was 
never  assessed  for  Sherwood's  taxes,  upon  which  plaintiff's  grantors  had  paid 
the  taxes,  and  upon  which  the  city  had  no  lien  for  taxes,  either  at  the  time 
the  sale  was  made  or  the  deed  delivered;  and  this  magical  result,  we  are  told, 
is  effected  by  the  use  by  the  collector  of  the  words  "south  half,"  descriptive 
of  the  property  conveyed, — the  very  words  by  which  Sherwood  acquired  title 
from  McGee  to  that  part  of  lot  298  whose  northern  boundary  was  the  line  A,  D. 
The  statement  of  this  proposition  seems  to  us  its  sufficient  refutation;  and  no 
refinements  upon  the  inherent  nature  and  character  of  proceedings  strictly  in 
rem,  and  seeming  analogies  between  this  and  such  proceedings,  can  reconcile 
us  to  such  a  wonderful  transmutation,  especially  in  view  of  the  fact  that  the 
state,  by  its  charter  to  the  city,  had  so  carefully  kept  in  view  the  title  of  the 
owner  of  the  property  as  to  keep  it  for  him,  and  subject  to  his  redemption  for 
two  years  after  the  sale,  and  up  to  the  very  moment  of  the  delivery  of  the  col- 
lector's deed  to  the  purchaser.  And,  generally,  it  may  be  said  that,  the  ob- 
ject of  all  such  proceedings  being  merely  and  solely  to  collect  the  tax,  it  was 
never  intended  that  they  should  be  so  construed  as  to  affect  the  character  of 
the  title  previously  existing  among  the  owners.  8heafe  v.  Wait,  80  Yt.  735. 
The  title  acquired  by  a  purchaser  at  a  sale  under  his  deed  is  a  derivative  title. 
Qitchell  V.  Kreidler,  84  Mo.  472.  The  defendant  derived  his  title  from  Kansas 
City,  the  city  from  Sherwood,  Sherwood  from  McGee,  who  was  the  common 
source  of  title  from  which  both  plaintiff  and  defendant  derived  their  title,  re- 
spectively, to  their  respective  lots,  one  of  which — the  plaintiff's — contained 
within  its  boundaries  the  premises  sued  for;  and,  as  defendant  claimed  alone 
under  his  deed  from  the  city  collector,  the  plaintiff  made  out  a  prima  facie 
case  when  he  traced  his  title  to  McGee.  In  ejectment,  plaintiff  has  the  right 
to  show  by  competent  evidence  that  defendant  derived  whatever  interest  he 
had  in  the  land  in  question  from  the  common  source  of  title.  Smith  v. 
Lindsey,  89  Mo.  76,  1  S.  W.  Rep.  88.  "And,  when  plaintiff  and  defendant 
claim  through  a  common  source  of  title,  it  is  sufllcient  for  the  plaintiff  to 
declare  his  title  from  the  common  source."  Miller  v.  Hardin,  64  Mo.  545; 
Fellows  V.  Wise,  49  Mo.  350.  "As  against  some  unknown  person,  the  title 
of  both  may  be  worthless,  but,  as  between  the  parties,  we  have  only  to  in- 
quire which  one  acquired  the  title  of  the  common  grantor."    Id.  supra. 

The  special  statute  of  limitations  contained  in  the  charter  for  the  protection 
of  purchasers  of  tax  titles  has  no  application  in  this  case.    Plaintiff  makes  no 
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claim  to  any  part  of  the  lot  which  was  conveyed  to  the  defendant  by  his  tax 
deed;  his  demand  is  confined  to  premises  not  conveyed  by  that  deed.  As  to 
all  of  the  lot  actually  conveyed,  he  concedes  title  in  defendant. 

Judgment  of  the  circuit  court  is  affirmed. 

(All  concur.) 

Hall  o.  Knapfsnberoer. 
(Supreme  Covort  of  Missouri.    January  IS,  18S8.) 

1.  EVIDSNCB-^PAROIr— To  EXPLAIN  ASSIONIOBKT  OT  NOTB. 

In  an  action  by  an  administrator  to  recover  the  prooeeds  of  a  note  aUeged  to  have 
belonged  to  deceased,  and  the  assignment  of  which  to  defendant  was  alleged  to 
have  been  procured  by  fraud  and  undue  influence,  defendant  answered  denying  the 
fraud  and  undue  influence,  and  claimed  the  note  as  a  gift.  The  assignment  pur- 
ported to  be  for  value.  Heldt  that  it  was  competent  for  defendant  to  show  the  note 
was  a  gift 
9.  Gut— To  Aojbht— Vaijditt--In8Tbuction9. 

In  an  action  by  an  administrator  to  recover  the  proceeds  of  a  note,  alleged  to  have 
been  procured  by  defendant  from  the  deceased  by  fraud  and  undue  influence,  but 
which  defendant  claimed  as  a  gift,  the  court  instructed  the  jury  that  it  was  not 
necessary  to  show  that  decedent  was  of  unsound  mind:  but  if  the  evidence  showed 
that  decedent  was  disqualified  by  old  age  from  active  ousiness.  and  defendant  was 
his  agent  and  adviser,  and  the  transfer  was  without  consideration,  then  plaintiif,  as 
a  matter  of  law,  was  entitled  to  recover.  Held^  that  it  was  not  error  to  refuse  to 
instruct  the  jury  that  plaintiil  was  entitled  to  recover,  unless  it  appeared  affirma- 
tively and  conclusively  that,  at  and  before  said  transfer,  the  decedent  was  fully 
advised  in  the  matter,  and  voluntarily  made  the  same  as  a  gift  to  defendant. 

Appeal  from  drcnit  court,  Carroll  county;  James  M.  Davis,  Judge. 

This  action  was  brought  by  H.  S.  Hall,  administrator  de  bonis  non  of  John 
Beeves,  deceased,  plaintiff,  gainst  John  Knappeuberger,  to  recover  the  pro- 
ceeds of  a  note  of  S5,000.  This  note  was  executed  to  said  Reeves,  deceased, 
by  J.  H.  Baker  and  W.  H.  Neece,  and  afterwards  transferred  by  a  separate 
written  instrument,  by  the  deceased,  to  defendant,  John  Knappeuberger. 
Knappeuberger  was  nominated  as  executor  in  the  last  will  of  John  lleeves, 
deceased,  and  was  duly  appointed  administrator  with  the  will  annexed,  Janu- 
ary 81,  1880;  gave  bond,  and  inventoried  no  personal  property  except  $15. 
On  September  80,  1880,  his  authority  as  administrator  was  revoked,  and 
Hiram  S.  Hall  was  appointed  to  take  charge  of  said  estate  as  administrator  de 
bonis  non  with  the  will  annexed.  The  cause  was  tried  to  the  court,  and 
judgment  rendered  for  the  defendant,  and  plaintiff  appealed,  and  assigns 
error.    The  assignments  appear  in  the  opinion. 

Hale  df  Sons,  for  appellant.  J.  X.  Mirick  and  Kinley  <&  Wallace,  for  ap- 
pellee. 

HORTON,  C.  J.  This  suit  was  instituted  by  plaintiff  as  the  administrator 
de  bonis  non  of  John  Reeves,  deceased,  to  recover  the  proceeds  of  a  ceriaiu 
note  alleged  to  belong  to  said  Reeves,  in  his  life-time,  for  05,000.  The  peti- 
tion alleges  that  defendant  acted  as  the  counselor,  adviser,  and  attorney  of 
said  Reeves  in  all  his  business  transactions,  and  possessed  his  entire  confi- 
dence; that  the  mental  faculties  of  said  Reeves  had  become  impaired  by  reason 
of  sickness,  and  the  infirmities  of  old  age,  to  such  a  degree  as  to  render  him 
incapable  of  guarding  himself  from  imposition,  or  of  the  prudent  and  proper 
management  of  his  affairs;  that  defendant,  by  virtue  of  bis  influence  over  the 
said  Reeves  as  his  counselor,  adviser,  and  attorney,  and  agent,  fraudulently,  and 
with  the  intent  to  cheat  and  defraud  said  Reeves,  induced  and  pei*suaded  him, 
without  any  consideration  paid  or  to  be  paid,  to  assign,  transfer,  and  deliver 
said  note  to  defendant,  which  he  collected,  and,  although  often  requested,  re- 
fuses to  pay  over  the  same,  or  any  part  thereof.  The  answer  of  defendant, 
after  denying  thei,  allegations  of  the  petition,  sets  up  that  on  the  eighteenth 
day  of  March,  1878,  the  said  Reeves,  without  any  suggestion,  solicitation,  or 
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influence  of  any  kind  on  the  part  of  defendant,  or  any  one  for  him,  by  an  as- 
signment in  writing,  voluntarily  gave  to  defendant  the  note  mentioned  in  the 
petition;  and  ttiat  defendant  received  the  same  as  such  from  said  Beeves  on 
the  third  of  May,  1879,  and  collected,  on  a  compromise  with  the  makers  of 
said  note,  the  sum  of  $5,000,— of  all  which  said  lleeves  had  full  knowledge 
long  prior  to  his  death.  It  is  further  alleged  that  said  Beeves  had  full  mental 
capacity  to  transact  all  his  business,  and  to  dispose  of  his  property.  A  jury 
being  waived,  the  cause  was  tried  by  the  court,  and  a  judgment  rendered  for 
the  defendant,  from  which  the  plaintiff  has  appealed,  and  assigns  for  error 
the  action  of  the  court  in  refusing  to  give  instructions,  and  that  the  finding 
is  against  the  evidence. 

The  evidence  in  the  case  shows  that  Beeves  was  an  Englishman,  and  pre- 
vious to  his  removal,  in  1864  or  1865,  to  Carroll  county,  in  this  state,  he  had 
resided  in  McDonough  county,  Illinois,  and  owned  a  tract  of  land  there, 
which  in  1877  he  sold  to  I.  H.  Baker  and  TV.  H.  Neece,  taking  their  note  for 
S5,000,  payable  on  the  first  day  of  April,  1879,  which  note  was  left  by  him  in 
the  hands  of  C.  V.  Chandler,  his  agent  in  Illinois,  who  retained  the  same  till 
he  delivered  it  to  defendant  on  the  order  or  assignment  of  Beeves,  dated 
March  18,  1878,  and  that  defendant  collected  on  said  note  $5,000  in  April  or 
May,  1879.  The  evidence  further  tends  to  show  that  Beeves  at  the  time  of 
his  death,  which  occurred  in  January,  1880,  was  about  80  years  old;  that  for 
some  time  previous  to  his  death,  as  far  back  as  1876,  he  was  afflicted  with 
Bright 's  disease  of  the  kidneys,  and,  while  all  the  witnesses  agree  from  that 
time  on  as  to  the  fact  that  he  was  bodily  weak  and  infirm,  by  far  the  largest 
number  of  them  testified  that  he  was  capable  of  transacting  business;  many 
of  them  testifying  that  he  was  shrewd,  strong-willed,  and  not  easily  influenced. 
The  evidence  further  shows  that  he  had  no  relatives  in  this  country,  but  had 
two  nephews,  Olford  and  Henry  Lukins,  living  in  England,  and  that  in  1876 
he  made  a  will  devising  all  his  property  to  said  nephews;  tlie  will  being  writ- 
ten by  defendant.  The  evidence  tended  to  show  that  he  was  anxious  to  in- 
duce one  or  both  of  these  nephews  to  come  to  this  country,  and  was  disap- 
pointed in  their  not  coming.  It  further  appears  from  the  evidence  that  in 
March,  1878,  Beeves  went  to  Brunswick,  where  he  remained  at  a  hotel  about 
two  weeks;  during  which  time,  white  according  to  the  evidence  of  several 
witnesses,  including  that  of  the  landlord,  he  was  weak  and  infirm  from  old 
age,  he  was  capable  to  transact  business.  During  his  stay  there  he  made  the 
assignment  of  the  note  in  controversy;  it  being  written  at  his  request,  and  by 
his  dictation,  by  an  attorney,  with  whom  it  was  left,  with  directions  to  give 
it  to  the  defendant.  During  this  time  he  also  made  a  conveyance  of  80  acres 
of  land  to  defendant,  in  trust  for  Edward  Fields,  (at  whose  house  he  lived.) 
in  which  it  was  stipulated  timt  said  Fields  was  to  keep,  maintain,  and  clothe 
said  Beeves  in  a  comfortable  manner  during  his  life.  He  also  made  a  deed  to 
defendant  for  80  acres  of  land,  conditioned  that  defendant  should  pay  to  said 
Beeves  during  his  life  $100  annually,  if  demanded  by  him.  He  also  made  a 
deed  conveying  to  defendant  160  acres  of  land,  in  trust  for  the  sole  benefit  of 
Henry  Lukins,  of  Dray  colt,  England,  conditioned  that  the  said  Lukins  pay  to 
said  Beeves  during  his  life,  at  the  end  of  each  year,  the  sum  of  $200.  While 
the  evidence  does  not  show  that  any  of  tliese  acts  were  done  at  the  solicita- 
tion or  by  procurement  of  defendant,  it  tends  to  show  that  they  were  prompted 
by  Beeves'  own  will,  and  that  he  had  sufficient  capacity  to  understand  the 
nature  and  effect  of  what  he  was  doing;  and  that  between  that  time  and  the 
time  of  his  death,  which  occurred  in  1880,  he  recognized  the  validity  of  these 
iicts.  It  was  also  shown  that  defendant  and  Beeves  had  been  acquainted  with 
•each  other  in  Illinois,  that  they  were  friends,  that  defendant  transacted  some 
business  for  Btevea,  and  that  he  was  often  called  upon  to  do  so. 

On  this  state  of  the  evidence,  plaintiff  asked  the  follow^g  instructions,  all 
of  which  were  refused,  except  the  fifth,  which  was  given:    (1)  *'In  this  caso» 
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if  the  testimony  shows  that  at  the  time  of  the  transfer  of  the  $5,000  note  by 
Beeves  to  Knappenberger,  and  for  some  years  prior  thereto^  that  Knappen- 
berger  was  the  business  agent  and  adviser  of  said  Reeves,  and  that  no  valua- 
ble consideration  was  paid  therefor;  that  the  note  was  executed  by  a  party 
then  living  in  another  state,  where  the  same  was  to  be  collected;  and  that 
Reeves  was  old  and  feeble  in  body  and  mind, — then  the  court  declares,  as  a 
matter  of  law,  that  the  alleged  transfer  and  assignment  was  for  collection, 
and  the  money  when  collected  was  the  property  of  said  Reeves;  and  plaintiff, 
as  his  administrator,  is  entitled  to  recx)ver  same  in  this  suit,  less  his  reasona- 
ble charges  and  expenses  for  collecting."  (2)  *'In  this  case  the  transfer  or 
assignment  of  the  note  read  in  evidence  purports  to  be  for  a  valuable  consid- 
eration, and,  unless  it  appears  from  the  evidence  that  a  valuable  considera- 
tion was  in  fact  paid,  the  plaintiff  is  entitled  to  recover,  as  the  answer  sets  up 
and  claims  Ihe  same  as  a  gift,  and  said  transfer  cannot  be  sustained  as  a  gift 
when  the  instrument  itself  purports  to  be  for  a  valuable  consideration."  (3) 
^*If  the  evidence  shews,  in  this  case,  that,  at  the  time  of  the  alleged  gift  of 
the  note  in  controversy,  the  defendant  was,  and  for  several  years  had  been, 
the  business  agent  and  adviser  of  Reeves;  that  Reeves  was  old  and  feeble, 
and  incapacitated  for  active  business  by  reason  of  age  or  infirmities, — ^then 
the  plaintiff,  as  administrator  of  the  said  Reeves,  is  entitled  to  recover  the  net 
proceeds  of  said  note,  unless  it  appears  from  the  evidence,  affirmatively  and 
conclusively,  that  at  and  before  said  transfer  the  said  Reeves  was  fully  advised 
of  the  force  and  effect  of  the  transfer,  and  fully  understood  the  same,  and 
voluntarily  and  freely  made  the  same  as  a  gift  to  the  defendant:  and  if  the 
instrument  of  writing  read  in  evidence,  prepared  by  Einley,  is  the  only  evi- 
dence as  to  what  transpired  at  the  time  of  the  alleged  gift,  such  evidence  is 
not  sufficient  in  law  to  sustain  the  same  as  a  gift."  (4)  ''The  only  evidence 
in  this  case  of  the  alleged  gift  of  the  note  is  the  written  instrument  or  trans- 
fer thereof  written  by  Kinley,  and  read  in  evidence;  and  there  is  no  evidence 
that  the  same  was  explained  to  Reeves,  or  that  he  fully  understood  the  same, 
except  the  fact  that  it  was  written  by  Kinley  at  his  request,  and  signed  by 
said  Reeves."  (5)  '*In  order  to  entitle  the  plaintiff  to  recover  in  this  case, 
it  is  not  necessary  that  the  evidence  should  show  that  Reeves  was  of  unsound 
mind,  or  that  he  was  incapable  of  attending  to  business;  but  if  the  evidence 
shows  that  he  was  an  old  man  at  the  time  of  the  alleged  transfer, — between  75 
and  80  years  of  age;  that  he  was  in  feeble  health,  and  disqualiOed  by  age  or 
infirmities  for  active  business;  that  defendant  was  at  that  time,  and  for  some 
years  prior  thereto,  his  business  agent  and  adviser;  and  that  said  alleged 
transfer  was  not  for  a  valuable  consideration, — then  the  plaintiff  is  entitled, 
as  a  matter  of  law,  to  recover  in  this  suit."  (6)  "On  the  facto  and  law  of 
this  case,  the  verdict  and  judgment  should  be  for  the  plaintiff." 

The  first  instruction  was  properly  refused,  if  for  no  other  reason  than  it 
was  a  clear  departure  from  the  case  made  in  tlie  petition.  The  second  was  also 
properly  refused,  inasmuch  as,  under  the  issue  tendered  in  the  answer,  it  was 
competent  for  defendant  to  show  that  the  note  was  in  fact  given  to  defend- 
ant, notwithstanding  the  assignment  purported  to  be  for  value.  The  fourth 
instruction  was  properly  refused,  if  for  no  other  reason  than  that  Kinley  not 
only  testified  that  he  drew  the  assignment  at  Reeves'  request,  but  according 
to  his  directions.  The  third  instruction  was  covered  by  the  fifth,  which  was 
given,  which  carries  to  an  extreme  the  doctrine  of  presumptive  fraud  arising 
from  such  fiduciary  relations  as  guardian  and  ward,  trustee  and  cestui  que 
trtistj  spiritual  adviser  and  advised,  as  announced  in  the  cases  of  Oarvin  v.  Will" 
iams,  44  Mo.  465,  and  Cadwalladtr  v.  We8t,A>i  Mo.  483;  and  plaintiff  has  no 
cause  of  complaint  on  the  score  of  refused  instructions,  in  view  of  the  one 
given,  and,  if  error  was  committed  in  giving  it,  it  is  an  error  in  favor  of 
plaintiff.  In  the  Garvin  Case,  in  addition  to  the  relationship  of  guardian  and 
ward  having  been  shown,  it  was  shown  that  the  ward  had  lived  in  the  fam- 
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ily  of  the  guardian  from  his  early  youth,  was  sick  with  consumption,  and,  a 
short  time  after  attaining  his  majority,  made  a  will  disinheriting  his  relatives* 
and  devising  his  entire  estate  to  his  guardian.  In  the  Cadtoallader  Case, 
West  was  his  medical  and  spiritual  adviser,  and  he  had  lived  in  West's  family 
many  years.  West  was  the  actor  in  procuring  the  conveyance  assaiiiKl,  ad- 
mitted that  Cadwallader  required  the  watchf  ullness  and  care  demanded  in  the 
oversight  of  children,  and  it  also  appeared  that  he  was  so  deaf  when  the  deed 
was  made  that  it  was  a  hard  job  to  read  it  to  him.  From  the  weight  of  evi- 
dence, it  appears  that  Reeves,  though  weak  in  body  from  age  and  disease,  was 
capable  of  transacting  business,  strong  of  will,  and  not  easily  influenced ; 
rented  out  his  land,  collected  rents,  and  settled  bills.  While  the  evidence 
shows  that  Beeves  and  defendant  were  friends  in  Illinois  and  also  in  Missouri,, 
and  that  Beeves  often  called  upon  him  to  transact  business  for  him,  it  does 
not  show  any  such  relation  of  trust  and  confidence  as  existed  in  the  cases 
above  cited.  It  tends  to  show  that  Beeves,  being  disappointed  in  the  expec- 
tation of  getting  his  nephews  to  come  to  this  countryf  determined  to  relieve 
himself  from  the  trouble  incident  to  looking  after  his  property;  undertook^ 
without  prompting  from  any  one,  so  far  as  the  evidence  shows,  to  make  such 
disposition  of  it  as  would  secure  to  himself  the  most  ample  and  abundant  sup- 
port as  long  as  he  lived;  and  this  he  provided  for  in  the  conveyances  made  by 
him  of  his  land,  one-half  of  which  he  gave  to  one  of  his  nephews  in  England. 

We  see  nothing  in  the  record  lustifying  an  interference  with  the  judgment, 
and  it  is  hereby  affirmed. 

(All  concur.) 

Mead  d.  Spalding. 
(Supreme  Court  of  MissourL    January  16, 1888.) 

Husband  and  Wipb— Hu8ba.nd  as  Wipers  Aobnt— Htpothbcation  of  Notb. 

In  an  action  to  recover  the  amount  of  a  note  alleged  to  have  been  wrongfally 
hypothecated  with  defendant  by  a  third  party,  it  was  shown  that  said  third  party 
haa  ooUected  tb»  interest  on  the  note  for  four  years;  that  it  was  in  his  hanos  by 
plaintiff^ s  order;  that  it  was  negotiable,  and  had  her  unaualified  indorsement:  that 
It  was  not  overdue  when  defendant  got  it;  that  other  notes  had  been  pledged  to  de- 
fendant in  the  same  way,  of  which  plaintiff  had  knowledge;  and  that  said  third 
party  was  plaintiff's  husband,  which  fact  was  concealed  from  defendant  at  the  time 
of  hypothecation.  Held,  he  was  her  agent,  and  judgme&t  was  properly  entered  for 
defendant. 

Error  to  St.  Louis  circuit  court:  Amos  M.  Thateb,  Judge.  Transferred 
from  St.  Louis  court  of  appeals. 

The  plaintiff,  Carlline  S.  Mead,  brought  this  action  against  G.  A.  Spalding, 
defendant,  to  recover  the  amount  collected  by  him  on  a  note  alleged  to  be  the 
property  of  plaintiff,  and  of  which  defendant  wrongfully  obtained  possession. 
The  cause  was  tried  to  the  court,  and  judgment  given  for  defendant.  Plain- 
tiff brought  error  from  the  St.  Louis  city  circuit  court  to  the  St.  Louis  court 
of  appeal,  and  the  case  was  transferred  to  the  supreme  court.  The  opinion 
states  the  facts. 

Q,  M,  StewarU  for  plaintiff  in  error.    8.  Hermann,  for  defendant  in  error. 

Black,  J.  On  the  twenty-first  May,  1874,  the  plaintiff,  then  Carlline  S. 
Cranston,  a  widow  lady,  through  A.  W.  Mead,  loaned  to  Stubblefield  $3,000, 
for  which  she  received  the  note  of  the  latter  for  that  amount,  payable  in  two 
years  to  the  order  of  Million,  and  by  him  indorsed  in  blank;  the  note  being 
secured  by  a  deed  of  trust  on  real  estate.  Mead  had  been  her  agent  in  loan- 
ing money  before,  and  continued  to  act  in  that  capacity  after  the  date  of  this 
loan.  The  note  before  mentioned  was  renewed  twice. — first,  on  the  twenty- 
fourth  May,  1876,  for  two  years;  and  again,  on  the  twenty-firat  May,  1878, 
for  three  years.  Both  renewals  were  indorsed  upon  the  note;  the  first  being 
signed  by  Mead  as  agent  for  plaintiff,  and  the  second  by  "A.  W.  Mead. "   The 
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note  was  deposited  with  the  Third  National  Bank  on  the  twenty-third  Novem- 
ber, 1878,  where  the  plaintiff  kept  an  account.  She  married  Mead  in  April, 
1879;  and  in  the  following  July  the  bank  turned  the  note  over  to  A.  W. 
Mead  on  her  written  oi-der,  signed  "Mrs.  C.  S.  Cranston."  In  November, 
1879,  the  defendant  loaned  Mead  j$l,000,  and  received  frotn  him  the  83,000 
note  as  security.  In  January,  1880,  the  defendant  made  the  further  loan  of 
S**)00;  and  in  March,  1880,  he  made  further  advances  to  Mead  on  the  same 
security;  which,  with  those  before  made,  amounted  to  the  face  of  the  note. 
These  advances  not  having  been  paid,  defendant  collected  the  amount  due 
on  the  68,000  note.  Mead  died  August,  1882,  and  thereafter  the  plaintiff 
brought  this  suit  to  recover  the  amount  collected  by  the  defendant;  alleging 
that  the  note  was  her  property,  and  that  the  defendant  wrongfully,  tortiously, 
and  without  her  consent  obtained  possession  of  the  same.  The  court,  the 
cause  having  been  tried  without  a  jury,  found  the  issues  for  the  defendant, 
and  the  case  is  here  on  a  writ  of  error  sued  out  by  the  plaintiff.  The  answer 
is,  first,  a  general  denial;  and  it  then  sets  up,  in  substance,  that  Mead  had 
full  pow«r  to  collect  the  interest,  and  to  discount  or  hypothecate  the  note. 
Ttiere  is  a  further  allegation  that  defendant  purchased  the  note  in  good  faith, 
and  witliout  any  notice  that  Mead  did  not  have  any  authority  to  deal  with  the 
note  from  the  owner;  that  the  note  bore  the  plaintiff's  written  indorsement, 
and  tliat  she  thereby  put  it  in  the  power  of  Mend  to  commit  a  fraud  on  de- 
fendant, and  that  she  should  bear  the  loss,  even  if  Mead  did  not  have  her  con- 
sent to  the  disposition  of  the  note.       * 

The  case  as  made  by  the  pleadings  is  one  at  law,  and.  no  instructions  hav- 
ing been  asked  or  given,  there  is  but  a  single  question  before  us  for  considera- 
tion, and  that  is  whether  there  is  any  evidence  to  support  the  general  finding 
for  the  defendant.  In  these  actions  at  law,  tried  by  the  court  without  a  jury, 
it  is  just  as  essential  that  instructions  should  be  given  or  refused,  in  order  to 
enable  us  to  review  the  action  of  the  court,  as  it  is  in  like  cases  tried  with  the 
aid  of  a  jury.  In  either  case  we  must  look  to  the  instructions  given,  and  the 
verdict  or  finding  of  the  court,  to  see  how  the  disputed  questions  of  fact  were 
resolved;  and  to  the  instructions,  given  and  refused,  to  see  upon  what  theory 
of  law  the  cause  was  tried.  We  have  no  more  right  to  determine  disputed 
questions  of  fact  in  these  suits  when  tried  by  the  court  than  we  have  when 
tried  with  the  aid  of  a  jury.  In  either  case  the  finding  as  to  the  facts  on  con- 
flicting evidence  is  binding  upon  this  court.  Altum  v.  Arnold,  27  Mo.  264; 
Ensley  v.  ElliotU  43  Mo.  289;  Harbison  v.  School'DisL,  89  Mo.  184, 1  S.  W. 
Jiep.  30.  Counsel  for  the  plaintiff  in  error  seem  to  suppose  we  will  look  to 
the  written  opinion  of  the  trial  court  to  learn  how  the  disputed  facts  weie 
found.  We  find  no  such  opinion  in  the  transcript.  Even  if  incorporated  in  the 
bill  of  exceptions,  it  would  be  no  part  of  the  record.  Such  opinion  cannot  be 
made  to  take  the  place  of  instructions,  or  a  finding  of  facts  given  as  an  in- 
struction. The  opinion  of  the  trial  court  may  be  cited  and  used  in  the  con- 
sideration of  the  case  presented  by  the  record,  and  in  that  respect  is  often  of 
great  value  to  us;  but  it  is  no  part  of  the  record  upon  which  the  case  must 
be  determined  in  this  court.  We  have  said  this  much  because  we  are  con- 
stantly asked  to  look  to  the  opinion  of  the  trial  court  as  a  substitute  for  in- 
structions, or  as  in  aid  of  instructions  given;  and  such  requests  have  been  as 
often  disregarded. 

There  can  be  no  doubt  but  the  husband  may  be  the  agent  of  the  wife, 
though  the  agency  must  be  clearly  established.  Eyatra  v.  Capelle,  61  Mo. 
580;  Rogers  v.  Bank,  69  Mo.  562.  In  this  case  Mead  was  the  agent  of  the 
plaintiff  before  and  after  their  marriage;  of  this  there  is  no  question.  The 
question  of  fact  is  as  to  the  extent  of  that  agency.  The  evidence  tends  to 
show  that  Mr.  Mead  collected  the  interest  on  this  noto  for  four  yeai-s  before 
the  defendant  acquired  it.  Plaintiff  ordered  the  bank  to  deliver  the  note  to 
him.  The  note  bore  the  unrestricted  indorsement  of  Mrs.  Carlline  S.  Crau- 
v.6s.w.no.6— 25  rr^r^n]i> 
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ston.  and  it  was  a  negotiable  note,  not  overdue  when  defendant  received  it; 
for  the  time  of  payment  had  been  extended.  Mead  dealt  with  another  of 
plaintiff's  notes  for  $1,200,  and  hypothecated  the  same  with  the  defendant,  in 
substantially  the  same  way  that  he  did  the  one  in  question,  and  of  this  she 
seems  to  have  been  well  informed.  Mead  was  without  means,  and  it  appears 
that  the  proceeds  of  the  note  in  question  were  in  part,  at  least,  used  in  pay- 
ing house  rent  and  other  family  expenses.  In  making  these  transactions  with 
defendant,  Mr.  Mead  professed  to  be  acting  for  a  lady  friend;  the  marriage 
not  being  disclosed  either  by  him  or  her.  F.rom  this  evidence,  and  the  facts 
before  stated,  the  court  might  well  have  found  that  Mr.  Mead  was  authorized 
by  her  to  hypothecate  or  sell  tlie  note.  It  is  true,  the  plaintiiT's  evidence  has 
a  tendency  to  prove  a  want  of  such  authority ;  but  as  the  case  now  stands  we 
are  only  concerned  in  knowing  that  the  evidence  sustains  a  finding  that  he 
did  have  such  power,  for  this  is  one  of  the  issues  made  in  the  case.  With 
this  conclusion  the  judgment  will  be  affirmed. 

It  may  be,  as  contended  by  the  defendant,  that  as  the  plaintiff  clothed  Mr. 
Mead  with  outward  power  to  hypothecate  or  dispose  of  the  note,  audi  defend- 
ant dealt  with  him  with  no  knowledge  of  any  restrictions  upon  those  powers, 
that  she,  and  not  the  defendant,  should  bear  the  loss,  if  in  fact  Mead  exceeded 
the  authority  given  him;  but,  as  there  is  evidence  from  which  it  may  be  fairly 
inferred  that  he  did  not  exceed  his  powers,  it  is  not  necessary  to  consider  tliia 
question.    The  judgment  is  affirmed. 

(All  concur,  except  Sherwood,  J.,  who  was  not  present  at  the  reading  of 
this  opinion.) 

Severance,  County  Clerk,  v.  Kelly,  County  Judge. 
{Court  of  Appeals  of  Kent/ucky,    January  13, 1888.) 
Intoxicating  Liquors— Licbn8E8—Countt  Clerk  to  Collect. 

Under  Gen.  St.  Ky.  c.  92,  as  amended  in  1886,  containing  the  reyenue  law  of  Ken- 
tucky, the  county  clerk,  and  not  the  county  judge,  is  the  proper  person  to  collect  and 
to  receive  commissions  on  fees  for  licenses  to  retail  spirituous  liquors,  issued  under 
article  2,  §  9,  of  said  chapter,  which  section  provides  that  licenses  to  retaU  splrituoua 
liquors  shall  be  granted  by  the  county  oourt. 

Appeal  from  circuit  court,  Marion  county. 

Action  by  O.  G.  Kelly,  county  judge,  appellee,  against  William  Severance, 
county  clerk,  appellant,  to  determine  which  of  them  is  the  proper  person,  un- 
der the  Kentucky  revenue  law  of  1886,  to  collect  and  to  receive  commissions 
on  fees  for  licenses  to  retail  spirituous  liquors.  Defendant  was  defeated  be- 
low, and  appealed. 

Roumtree  &  Lisle,  for  appellant.    8.  A,  Russell,  for  appellee. 

Holt,  J.  This  is  a  controversy  between  the  appellee,  as  county  judge,  and 
the  appellant,  as  county  clerk;  each  contending  that  he  is  the  proper  person, 
under  the  revenue  law  of  1886,  to  collect  the  license  fees  for  retailing  spirituous 
liquors,  and  receive  tl^e  commissions  thereon. 

Section  9,  art.  2,  c.  92,  Gen.  St.,  provides:  "AH  licenses  mentioned  in  this 
article,  except  licenses  to  sell,  by  retail,  spirituous,  vinous,  or  malt  liquors, 
shall  be  granted  by  the  county  clerk;  and  licenses  to  sell,  by  retail,  spirituous, 
vinous,  or  malt  liquors  shall  be  granted  by  the  county  court.*'  The  next  sec- 
tion fixes  the  amount  of  the  license  tax.  It  is  urged  on  behalf  of  the  county 
judge  that  the  law  restricts  the  power  of  the  county  clerk,  by  forbidding  the 
grant  by  him  of  a  license  to  retail  liquor;  and  that  as  the  work  must  be  done 
by  the  county  judge,  he  should  receive  the  license  fee  and  get  the  commis- 
sion. The  question  must  be  determined  by  arriving  at  the  legislative  inten- 
tion, to  be  gathered  from  the  other  provisions  of  the  law.  In  considering  it, 
however,  it  is  proper  to  keep  in  mind  that,  prior  to  the  enactment  of  the  present 
iaw,  the  county  clerk  granted  certain  licenses;  but  the  power  was  vested  in 
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the  county  court,  in  its  discretion,  to  grant  licenses  to  retail  liquor,  and  the 
clerk  received  tlie  tax.  The  present  law  does  not  say  that  the  county  judge 
shall  grant  the  license,,  but  the  county  court,  it  does  it  after  hearing,  and 
upon  a  judicial  finding.  It  should  not  be  presumed  that  the  legislature  has 
so  framed  the  law  as  to  hold  out  an  inducement  which  might  in  some  instances 
influence  the  court's  action.  In  fact,  it  seems  to  have  guarded  qgainst  this, 
because  section  11,  art.  17,  c.  28,  Gen.  St.,  provides  that  the  presiding  judge 
of  the  county  court  shall  be  paid  for  his  services  in  holding  liis  couits  out  of 
the  county  levy;  the  allowance  to  be  made  by  the  court  of  claims. 

Turning,  now,  to  the  other  provisions  of  the  revenue  law,  we  find  It  pro- 
vided in  section  14,  art.  2,  c.  92,  Gen.  St. :  "Tlie  clerk  sliall,  by  the  last  of  De- 
cember in  each  year,  report  to  the  auditor  an  abstract  of  the  licenses  granted 
by  him  aiid  by  the  county  court,  stating  the  amount  of  tax  paid  to  him,  and 
also  the  amount  of  other  public  moneys  received  by  him  for  taxes  or  other- 
wise.  The  amount  so  paid  and  received  shall  be  accounted  for  as  other  reve- 
nue." Section  16  says:  "Clerks  shall  be  allowed,  upon  settlement  with  the 
auditor,  three  per  cent,  commission  on  all  taxes  or  revenue  collected  by  them." 
Section  5,  art.  7:  '*Each  circuit  and  county  clerk  shall  make  out  an  account 
of  all  taxes  and  other  public  money  received  by  him  up  to  the  first  day  of  each 
circuit  court ;  and  said  report  shall  show  in  detail  of  whom  said  moneys  were 
received,  for  what,  and  when  received,  and  shall  be  verified  by  him,  and  en- 
tered of  record;  and  he  shall  pay  over  to  the  trustee  of  the  jury  fund  so  much 
thereof  as  the  court  may  by  order  direct  as  being  necessary  for  the  payment 
of  the  jurors;  and  the  original  account,  certified,  with  the  order  of  court,  shall 
be  transmitted  with  the  balance  of  the  fund  to  the  auditor.  The  clerk  shall 
be  allowed  five  per  cent,  commission  on  said  sums  reported  by  him,  which 
may  be  deducted  before  paying  over  the  money  aforesaid. "  Section  12 :  "  Clerks 
of  county  courts  shall  also  report  (to  the  circuit  court  at  the  fall  term)  the 
names  of  all  persons  to  whom  they  or  the  county  court  has  issued  licenses  un- 
der any  law  of  this  state,  showing  the  date,  for  what  granted,  amount  of  tax 
paid  therefor,  and  to  whom  paid;  which  report  shall  be  examined  and  approved 
by  the  county  judge,  recorded  by  the  clerk  of  the  circuit  or  criminal  court,  and 
certified  to  the  auditor. "  Section  13:  "It  shall  be  the  duty  of  the  clerks  of  the 
circuit  and  county  courts,  and  of  the  trustees  of  the  jury  fund  of  tliis  common- 
wealth, to  keep  a  well-bound  book  in  their  oIBces,  in  which  they  shall  enter, 
at  the  time  it  is  leceivable,  or  when  received,  all  taxes  or  other  moneys  re- 
ceived by  them  for  the  commonwealth,  showing  of  whom  received,  on  what 
account,  amount,  and  date;  ^hich  book  shall  at  all  times  be  open  to  public  in- 
spection.^ 

Considering  all  of  these  provisions  and  the  entire  law,  it  seems  to  us  that 
the  legislature  intended  that  the  license  fee  for  retailing  liquors  should  he  paid 
to  the  county  clerk.  The  statute  fixes  his  commission  for  receiving  and  pay- 
ing out  the  fund  realized  from  license  taxes.  In  speaking  of  the  pay  for  so 
doing,  the  county  judge  is  not  named.  It  requires  the  county  clerk  to  report 
to  the  auditor  "an  abstract  of  the  licensee  granted  by  him,  and  by  the  county 
court,  stating  the  amount  of  tax  paid  to  him."  If  the  county  judge  has  the 
right  to  receive  the  license  fees  for  selling  liquor,  then  there  is  no  provision  in 
the  statute  requiring  him  to  account  to  the  auditor  or  any  one  for  them.  The 
county  clerk  is  required  to  report  to  a  superior  court  the  licenses  granted,  and 
the  amount  receivetl  therefor;  and  this  report  must  be  eocamined  and  approved 
by  the  county  Judge,  and  certified  to  the  auditor.  He  must  also  keep  an  ac- 
count of  them  in  a  book  to  be  kept  in  his  office;  it  to  be  open  at  all  times  to 
public  inspection.  There  is  no  provision  in  the  law  requiring  the  county  judge 
to  m^ke  any  report  as  to  any  such  fees.  No  one  examines  or  approves  any 
report  by  him,  and  he  is  not  required  to  keep  any  account  of  any  such  fees. 
Surely  this  would  not  be  so  if  he  were  authorized  to  receive  them,  because 
they  often  amount  to  a  large  sum.  The  law  has  carefully  guarded  the  mat- 
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ter  as  to  the  clerk.  His  official  bond  is  certified  to  the  auditor,  and,  if  he  fails 
to  account  for  thero,  he  is  responsible  by  a  summary  proceeding.  There  is  no 
provision  of  the  law  requiring  the  bond  of  the  county  judge  to  be  so  certified; 
and  we  see  no  reason  for  a  selection  of  one  person  to  collect  certain  license 
fees,  and  another  to  collect  others.  The  tax  is  paid  upon  the  issuance  of  the 
license,  and.  this  in  all  cases  is  done  by  the  clerk.  One  of  the  sections  above 
cited,  in  speaking  of  the  report  required  of  the  clerk  to  the  fall  teim  of  the 
court,  says  that  he  shall  report  "to  whom  paid."  This  means  that  he  shall 
state  whether  the  money  received  by  him  has  been  paid  to  the  auditor,  or  to 
the  trustee  of  the  jury  fund  under  an  order  of  court.  In  view,  not  only  of  the 
express  provisions  of  the  law,  but  of  the  safeguards  provided  by  it  as  to  the 
county  clerk  in  connection  with  the  collection  of  license  fees,  and  the  absence 
of  any  as  to  the  county  judge,  it  is  plain  that  the  clerk  is  the  proper  person  to 
collect  them,  when  paid  for  the  privilege  of  retailing  liquor.  And  the  judg- 
ment is  therefore  reversed,  with  directions  to  overrule  the  demurrer  to  the 
petition,  and  for  further  proceedings  consistent  with  this  opinion. 


Davis  v.  State. 
{Supreme  Court  of  ArkanMs,    December  8, 1887.) 

1.  iNTOXiCATiiTO  Liquors— Indictment-^Joikdeb  of  Offbksbs. 

An  indictment  under  Mansf.  Dig.  Ark.  §  4511,  prohibiting  the  sale  of  intoxicat- 
ing liquors,  or  compounds  thereof  known  as  tonics,  bitters,  etc.,  which  charged  that 
the  defendant  ** unlawfully  did  sell,  and  was  interested  in  the  sale  of,  alcohoUc,  ar- 
dent, and  vinous  liquors  and  intoxicating  spirits, "  was  sufficient  to  charge  a  pubUo 
offense,  and  was  not  bad  for  misjoinder  of  offenses. 

d.  Sajw— Saia  of  Patei;t  Medicikb  Containing  Alcohol—Instructions. 

Defendant  was  indicted  under  Mansf.  Dig.  Ark.  §  4511,  prohibiting  the  sale  of  in- 
toxicating liquors,  or  anv  compounds  thereof,  known  as  tonics,  bitters,  etc.  The 
evidence  showed  that  he  had  sold  a  bottle  of  a  patent  medicine  that  contained  a  cer- 
tain per  cent,  of  alcohol,  and  was  intoxicating.  Heldy  that  it  was  not  error  to  charge 
the  jury  that  if  they  found  the  medicine  was  a  compound  of  alcohol,  and  was  intox- 
icating, and  was  used,  or  could  be  used,  as  a  beverage,  they  would  be  authorized  to 
convict  the  defendant. 

8.  Same. 

In  such  a  case  it  is  not  error  for  the  court  to  charge  the  jury  that,  though  the  sale 
of  alcoholic,  ardent,  and  vinous  liquors  and  intoxicating  spirits  is  a  violation  of  law, 
it  was  not  the  intention  of  the  law  to  prohibit  the  sale  of  medicines  because  they  con- 
tained alcohol ;  and  the  fact  that  a  medicine  does  contain  a  certain  proportion  of  al- 
cohol is  not  of  itself  evidence  that  the  sale  thereof  is  unlawful 

4.  Sams. 

Nor  was  it  error  to  charge  the  jury  that  if  they  found  the  medicine  was  not  used 
and  could  not  be  used,  as  a  beverage,  they  would  be  authorized  to  acquit  the  defend- 
ant. 

Appeal  from  circuit  court,  Newton  county;  R.  H.  Powell,  Judge. 

A.  F.  Davis  was  indicted  for  selling  alcoholic,  ardent  liquors  and  intoxicat- 
ing spirits  without  a  license.  The  indictment  charged  that  Davis  on  Feb- 
ruary 8, 1887,  '*  unlawfully  did  sell,  and  was  interested  in  the  sale  of,  one  pint 
of  alcoholic,  ardent,  and  vinous  liquors  and  intoxicating  spirits,"  etc.  The 
defendant  filed  a  motion  to  require  the  state  to  elect  upon  which  offense  she 
would  prosecute,  alleging  that  the  indictment  cliarges  him  with  selling  alco- 
holic liquors,  of  seUing  vinous  liquors,  of  selling  intoxicating  spirits,  and  of 
being  interested  in  the  sale  of  these;  which  was  overruled.  He  then  de- 
murred to  the  indictment,  (1)  because  there  is  a  misjoinder  of  offenses  charged; 
and  (2)  because  said  indictment  does  not  state  facts  sufficient  to  constitute 
a  public  offense, — which  was  also  overruled.  The  evidence  tended  to  show 
that  defendant  had  sold  a  bottle  of  "McLean's  Strengthening  Cordial,"  and 
that  it  contained  a  certain  per  cent,  of  alcohol  or  ardent  spirits,  and  was  in- 
toxicating. The  court  gave>  over  the  objection  of  the  defendant,  the  follow- 
ing instructions:   "If  the  jury  believe  beyond  a  reasonable  doubt,  from  the 
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evidence,  that  McLean^s  Strengthening  Ck>rdial  is  a  compound,  or  composed  in 
part,  of  alcohol,  and  is  an  intoxicating  liquor,  and  was  used,  or  could  be  used, 
as  a  beverage,  the  sale  of  it  was  within  the  inhibition  of  the  statute,  and  you 
would  be  authorized  to  convict  the  defendant.  If  the  jury  find,  from  the  evi- 
dence, that  the  article  sold  by  defendant  was  not  used,  and  could  not  be  used, 
as  a  beverage,  you  would  be  authorized  to  acquit  the  defendant. "  Tlie  coui-t 
also  gave  to  the  jury  section  4507,  Mansf.  Dig.,  which  prohibits  the  sale  of 
tonics,  bitters,  or  medicated  liquors,  etc.,  and  charged  that  the  sale  of  alco- 
holic, ardent,  or  vinous  or  intoxicating  spirits  was  a  violation  of  the  law; 
but  that  it  was  not  the  intention  of  the  law  to  prohibit  the  sale  of  medicines 
because  they  contain  a  proportion  of  alcohol.  The  fact,  therefore,  that  the 
article  sold  by  the  defendant  contained  alcohol  is  not  of  itself  evidence  that 
the  sale  of  such  article  without  license  was  unlawful.  The  defendant  was 
convicted,  saved  exceptions,  filed  motion  in  arrest  of  judgment,  and  for  new 
trial,  which  were  overruled,  and  took  a  bill  of  exceptions,  and  appealed. 
/.  F,  Wilson,  for  appellant    Dan  W.  Jones ,  Atty.  Gten.,  for  appellee. 

CoGKRiLL,G.  J.  The  rulings  of  the  circuit  court  on  the  objections  to  the 
indictment  come  within  the  principle  of  the  case  of  Thompson  v.  State,  37 
Ark.  408.  That  part  of  the  charge  to  the  jury  complained  of  is  without  ob- 
jection, and  was  approved  in  Qostorf  v.  StatSt  39  Ark.  456, 460.    Affirmed. 


Peck  c.  State. 
{Suvreme  Court  of  Tennessee.    January  14, 1888.) 

1,  WiTNBss— Defendant  in  a  Cbiminal  Action — Impeachment. 

A  defendant  in  a  criminal  prosecution,  who  voluntarily  takes  the  stand  in  his  own 
behalf  f  subjects  himself  to  the  same  rules  as  to  cross-examination  and  Impeachment 
as  other  witnesses ;  and  in  impeaching  his  credibility  as  a  witness  the  inquiry  is 
not  restricted  to  his  general  reputation  for  veracity,  but  involves  his  whole  moral 
character.* 

2.  Homicide— Evidence— Admissions  of  Thibd  Pabtt. 

On  the  trial  of  an  indictment  for  murder,  evidence,  on  behalf  of  accused,  that  an- 
other party  had  admitted  that  he  had  committed  the  crime,  is  Inadmissible. 

Error  to  criminal  court  for  district  of  Davidson  and  Butlierford;  G.S.Bid- 
DLET,  Judge. 

W,  T^  Turley,  Geo.  A,  Reid,  and  Q.  Smith,  for  plaintiff  in  error.  Atty. 
Gen.  G.  W.  Pickle,  for  the  State. 

FoLKBS,  J.  The  plaintiff  in  error  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  10  years.  He  has  appealed  in 
error  to  this  court. 

The  first  point  urged  for  reversal  necessary  to  be  noticed  involves  the  con- 
struction of  a  recent  act  of  the  legislature  not  heretofore  passed  upon  by  this 
court.  It  is  entitled  "An  act  to  prevent  parties  defendant  in  criminal  causes 
to  testify  in  their  own  behalf.  *'  Section  1  is  as  follows :  "  Be  it  enacted, "  etc., 
'*that,  in  the  trial  of  all  indictments,  presentments,  and  other  criminal  pro- 
ceedings in  any  of  the  courts  of  this  state,  the  party  defendant  thereto  may, 
at  bis  own  request,  but  not  otherwise,  be  a  competent  witness  to  testify 

>  Respecting  the  latitude  pennisslble  in  a  cross-examination  of  a  defendant  in  a  crim- 
inal prosecution,  where  he  offers  himself  as  witness,  see  Disque  v.  State,  (N.  J.)  8  Atl. 
Rep.  281,  and  note;  State  v.  Saunders,  (Or.)  12  Pac.  Rep.  441:  People  v.  Sutton,  (Cal.) 
15  rac.  Rep.  86 ;  State  v.  Robertson,  (S.  C.)  1 S.  E.  Rep.  448 ;  Tickell  v.  RaUway  Co.,  (Mo.) 
2  S.  W.  Rep.  407:  State V,  Brooks,  (Mo.)  5  S.  W.  Rep.  257;  State  v.  Johnson,  (Iowa.)  84 
N.W.  Rep.  177;  U.  S.v.MuUaney^  83  Fed.Rep.870;  Radford  v.CJom.,(Ky.)  5  S.W.Rep. 
S43;  Spies  v.  People,  (111.)  12  K.  £.  Rep.  865,  and  note;  Com.  v.  Shaw,  (Mass.)  14  N.  E. 
Rep.  lS9.  When  the  accused  offers  himself  as  a  witness,  he  may  be  Impeached  like  any 
other  witness.  McDonald  v.  Com.,  (Ky.)  4  S.  W.  Rep.  687;  State  v.  Buella,  (Mo.)  1  S. 
W.Bep.3iM. 
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therein."  Section  2:  "That  the  failure  of  the  party  defendant  to  make  siicb 
request,  and  to  testify  in  his  own  behaif,  shall  not  create  any  presumption 
against  him.  But  the  defendant,  desiring  to  testify,  shall  so  do  before  any 
other  testimony  for  the  defense  is  heard  by  the  court  trying  the  case."  Thi» 
is  the  entire  act.  The  plaintiff  in  error  in  the  trial  below  availed  himself  of 
the  privilege  of  the  act,  was  called  as  a  witness,  and  testified.  The  state,  iu 
presenting  its  proof  in  rebuttiil,  called  one  Turbeville,  who  said:  "I  know 
Price  Peck,  and  have  known  him  for  six  or  eight  years.  I  know  his  general 
character."  Objected  to  by  defendant's  counsel,  on  tlie  ground  that  the  de- 
fendant's general  moral  character  cannot  be  inquired  into  unless  said  defend- 
ant puts  his  character  in  issue  first.  The  court  overruled  the  objection,  and 
counsel  excepted.  Witness,  continuing:  "It  is  bad;  and  from  that  general 
character  I  would  not  give  him  full  credit  and  faith  in  a  court  of  justice." 
The  record,  continuing,  shows  "defendant's  counsel  object  to  the  above  also, 
because  the  defendant's  credibility  is  not  only  attacked  as  a  witness,  but  he  is 
attacked  as  a  defendant  by  inquiring  about  his  general  moral  character  when 
it  is  not  in  issue,  and  when  the  inquiry  should  be  directed  alone  to  his  char- 
acter as  to  truth  and  veracity. "  Objections  overruled,  and  defendant's  coun- 
sel again  excepts. 

Before  passing  to  the  consideration  of  the  question  here  presented,  it  may 
be  well  for  us  to  see  what  the  trial  judge  said  to  the  jury  on  the  subject  when 
he  came  to  deliver  his  charge.  After  laying  down  properly  the  various  rules 
for  the  guidance  of  the  jury  in  testing  the  credibility  of  witnesses  in  general,, 
where  there  is  a  conflict  in  the  evidence,  the  judge  said:  "I  have  permitted 
the  state,  in  this  case,  to  offer  evidence  as  to  the  character  of  the  defendant. 
You  will  bear  in  mind  that  this  was  done  solely  for  the  purpose  of  enabling 
you  to  determine  what  weight  the  defendant's  testimony  is  entitled  to  as  a 
witness,  and  not  for  the  purpose  of  weakening  the  presumption  of  innocence 
which  the  law  throws  around  him.  In  other  words,  you  may  weigh  the  proof 
which  the  state  has  introduced  on  the  subject  of  his  character,  with  all  the 
other  proof  in  the  case,  in  estimating  how  far  you  will  believe  him  as  a  wit- 
ness; but  must  not  consider  the  presuoiption  of  his  innocence  weakened  by 
the  evidence  on  the  subject  of  his  character  which  the  state  has  introduced." 

Was  the  action  of  the  court  in  admitting  the  testimony,  coupled  with  the 
instructions  in  relation  thereto,  erroneous  V  We  think  not.  Under  the  act 
in  question,  he  cannot  be  made  a  witness.  He  becomes  such  voluntarily; 
and,  when  he  elects  to  place  himself  upon  the  stand  as  a  witness,  he  can  be 
treated  in  all  respects  as  any  other  witness,  with  the  same  privileges  and 
same  burdens, — no  more  and  no  less, — except  so  far  as  the  legislature  ha» 
provided.  The  act  undertakes  to  distinguish  him  from  other  witnesses  in 
only  three  particulars:  (1)  Heisjiot  to  be  called  except  upon  his  own  re- 
quest ;  (2)  his  failure  to  take  the  stand  is  not  to  create  any  presumption  against 
him;  (3)  he  must  be  the  first  to  testify  for  the  defense  when  he  proposes  to- 
become  a  witness.  The  first  two  are  privileges  not  enjoyed  by  other  paities; 
the  last  is  a  burden.  The  legislature  having  seen  fit  to  make  the  three  excep- 
tions, the  courts  are  not  autiiorized  to  make  any  other.  With  the  wisdom  and 
the  policy  of  the  act  we  have  nothing  to  do;  this  concerns  the  legislature  only. 
It  is  a  natural  step  in  the  line  of  progress  that  began  with  the  removal  of  the 
disqualification  of  interest  in  civil  suits,  now  removed  by  legislation  in  Eng- 
land, and  in  almost  all  of  the  American  states,  and  to  a  large  extent  applied 
to  criminal  trials  by  most  of  the  states  of  this  Union.  Speaking  for  myself, 
I  agree  with  the  views  expressed  by  the  learned  writer  quoted  in  the  notes 
to  Wharton's  Criminal  Evidence:  "But  though  the  ne'w  rule  may  tend,  and 
very  properly,  to  an  increase  in  the  number  of  convictions,  there  is  not  the- 
slightest  doubt  that  it  will  also  prevent  a  number  of  wrongful  convictions,  if 
not  make  wrongful  convictions  almost  impossible." 

To  return  to  the  objections  made  to  the  evidence  in  the  case  at  bar.    It  ia- 
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earnestly  insisted  that  such  ruling  operates  to  destroy  the  elementary  princi- 
ple of  law  that  the  state  cannot  go  into  proof  of  the  general  character  of  the 
accused  until  he  first  opens  the  door.  The  contention  is  not  logical;  the  gen- 
eral rule  remains  unaffected.  The  accused  is  still  safe  from  such  an  attack 
80  long  as  he  remains  the  accused  only;  but,  when  he  voluntarily  places  him- 
self upon  the  stand,  he  assumes  the  character  of  a  witness,  and,  as  such,  must 
expose  himself  to  be  attacked  to  the  same  extent  as  other  witnesses.  Surely 
the  courts  would  be  slow  to  place  a  construction  upon  an  act  of  the  legisla- 
ture (if  there  were  room  for  construction)  that  would  allow  a  witness  to  be 
sworn  and  give  his  testimony  against  that  of  good  and  true  men,  when  the 
staters  attorney  knows  and  is  I'eady  to  prove  him  wholly  devoid  of  moral 
sense,  and  utterly  unworthy  of  belief,  and  at  the  same  time  prevent  the  state 
from  showing  the  character  of  the  witness  as  affecting  his  credit.  Under  this 
act,  a  man  repeatedly  convicted  of  the  crime  of  perjury  can  go  before  the  jury, 
in  a  community  where  he  is  unknown,  and  with  a  good  manner  and  fair  ex- 
terior give  evidence  in  his  own  behalf,  and  the  state  remain  powerless  to  im- 
peach him,  if  the  position  contended  for  were  tenable.  Prior  conviction  of 
an  infamous  crime,  it  would  seem,  does  not  incapacitate  him,  as  the  statute 
gives  him  the  right  to  testify  on  his  own  behalf,  as  was  held  by  the  courts  of 
New  York,  under  a  statute  in  the  main  similar  to  our  own.  Newman  v. 
People^  63  Barb.  630.  But,  under  the  rule  contended  for,  the  record  of 
such  conviction  could  not  be  Introduced,  because,  as  a  defendant,  evidence  of 
a  distinct  felony  could  not  be  proven  against  him .  The  statement  of  the  prop- 
osition would  seem  to  carry  with  it  its  own  refutation.  That  such  convic- 
tion can  be  shown  to  affect  his  credibility  as  a  witness  has  been  expressly  ad- 
judged. State  V.  KeUsoey  76  Mo.  505.  It  must  be  borne  in  mind  that  in  Ten- 
nessee it  has  been  long  and  well  settled  that,  in  impeaching  the  credibility  of 
a  witness,  the  Inquiry  is  not,  as  in  some  of  the  states,  restricted  to  the  gen- 
eral reputation  for  veracity,  but  it  involves  his  whole  moral  character.  It  has 
been  regarded  as  essential  to  the  ends  of  justice  that  both  the  court  and  jury 
should  have  full  opportunity  of  knowing  the  entire  moral  character  of  the 
witness  whose  credit  is  sought  to  be  impeached;  *'in  view  of  all  of  which," 
as  was  said  by  Judge  McKinnev  in  9illiam  v.  State^  1  Head,  38,  "it  may 
be  safely  left  to  the  jury  to  determine  what  degree  of  credit  the  witness  is  en- 
titled to  for  truth,  notwithstanding  his  other  vices  and  immoralities  of  char- 
acter, as  his  claim  to  veracity  is  the  primary  and  important  consideration.** 
According  to  our  practice,  then,  the  proper  inquiry  is  whether  the  witness 
knows  the  general  character  of  a  person  whose  credibility  is  in  question,  and 
whether  from  such  knowledge  the  witness  would  believe  him  on  oath.  Ford 
V.  FoTd^  7  Humph.  92;  Merriman  v.  State,  3  Lea,  394.  So  we  see  this  wit- 
ness has  only  been  made  to  carry  the  same  burden  that  rests  upon  all  wit- 
nesses under  our  practice.  The  charge  of  the  court,  as  far  as  language  can 
do,  so  confines  the  effect  of  the  testimony  to  his  credibility.  If  such  evidence, 
notwithstanding  the  charge,  may  by  possibility  prejudice  him  with  the  jury, 
(and  we  have  no  right  to  suppose  that  the  jurrors,  on  their  oaths,  will  not  be 
controlled  by  the  charge,)  the  defendant  cannot  complain,  since  he  volunta- 
rily placed  himself  in  a  position  where  such  evidence  was  admissible. 

But  we  are  not  left  alone  to  reason  out  our  conclusions  upon  this  question. 
It  and  kindred  questions  have  been  presented,  and  adjudicated  in  accordance 
with  the  views  here  expressed,  in  other  states.  The  best^onsidered  case, 
perhaps,  to  which  we  have  had  access,  is  State  v.  Clinton,  67  Mo.  380,  where 
many  cases  are  cited  sustaining  the  conclusion  there  reached, — that  the  de- 
fendant, as  a  witness  in  a  criminal  case,  subjects  himself  to  the  same  rules 
as  to  cross-examination  and  impeachnient  as  other  witnesses.  Similar  stat- 
utes have  been  similarly  construed  in  Nevada,  New  York,  California,  Massa- 
chusetts, Indiana,  Connecticut,  New  Hampshire,  and  other  states.  State  v. 
Cofin,  9  Nev.  179;  Brandon  v.  People^  42  N.  Y.  265,  where,  on  cross-exam- 
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ination,  ''Have  you  ever  been  arrested  for  theft?'*  was  held  a  proper  question, 
no  suggestion  of  privilege  having  been  made;  Conners  v.  People,  50  N.  Y. 
240;  McQarry  v.  People,  2  Lans.  227;  StaU  v.  Pfefferle,  36  Kan.  90,  12  Pac. 
Bep.  406;  People  v.  McGhwngUU  41  Oal.  429;  Mershon  v.  StaU,  51  Ind.  14; 
8taU  V.  Ohevy  52  N.  H.  459;  Tovm  of  Norfolk  v.  Qaplord,  28  Conn.  809.  The 
rule  as  to  the  general  character  of  witnesses  is  the  same  in  Missouri  as  in  this 
state.  State  v.  Breeden,  58  Mo.  507.  In  Massachusetts  it  is  lield  that,  where 
the  defendant  is  a  witness,  he  may  be  asked  ''whether  he  has  been  in  prison 
on  other  charges."  Com,  v.  Bonner,  97  Mass.  587.  See,  also,  Whart.  Grim. 
Ev.  §  427  et  seq,,  where  the  author  takes  this  view  of  similar  statutes.  We 
are  of  opinion,  therefore,  that  there  was  no  error  in  the  action  of  the  court 
complained  of. 

It  is  next  insisted  that  the  judgment  should  be  reversed  because  of  the  ex- 
elusion  by  the  court  of  evidence  offered  on  behalf  of  the  defense  to  show  that 
one  Kobert  Wood  had,  after  the  kiUing,  admitted  to  the  witness  that  he  had 
done  the  shooting.  In  this  there  was  no  error.  The  contention  is  tliat  as  the 
defense  was  that  the  shooting  was  done  by  Robert  Wood,  and  not  by  prisoner, 
any  evidence  was  legitimate  that  went  to  show  that  such  other  person  perpe- 
trated the  crime  which  would  have  been  legal  against  the  individual  upon 
whom  it  is  attempted  to  place  it,  if  he  were  upon  trial  therefor;  and  the  case 
of  Hensley  v.  State,  9  Humph.  243,  is  claimed  as  an  authority  for  the  posi- 
tion. The  point  adjudged  in  that  case  does  not  warrant  the  contention.  The 
defendant  was  upon  trial  for  arson.  It  appeared  that  the  mill-hoase  was 
burned  in  the  night;  that  the  defendant  had  entertained  hostility  to  the  pros- 
ecution, and  had  threatened  to  burn  the  house;  that  the  tracks  of  a  horse  were 
discovered  in  the  vicinity  of  the  mill;  and  that  defendant  was  in  the  neigh- 
borhood of  the  house  at  the  time  it  was  burned.  The  defendant  offered  to 
prove  "that  John  Richards  had  threatened  to  bum  the  mill-house,  and  was  in 
the  neighborhood  when  it  was  burned."  The  evidence  was  excluded,  and  it 
was  held  error.  We  need  only  say  of  this  case  what  was  said  by  this  court 
in  Sihle  v.  State,  3  Heisk.  139:  ''It  goes  quite  as  far  as  we  think  it  consist- 
ent with  the  well-established  rules  of  evidence  to  go,  and  we  are  not  inclined 
to  extend  the  principle  of  allowing  declarations  of  third  persons  to  be  given 
in  evidence  either  to  criminate  or  exonerate  a  defendant  in  criminal  prosecu- 
tions." The  case  at  bar  differs  from  the  Hennley  Case  in  several  very  import- 
ant particulars.  Here,  the  declaration  sought  to  be  proven  was  made  after 
the  crime;  here,  the  case  rests  upon  direct,  and  not  circumstantial,  evidence, 
though  there  is  a  conflict  in  the  testimony.  To  admit  such  testimony  as  was 
offered  would  be  to  overturn  the  well-settled  rules  of  law  which  excludes 
hearsay;  and  would  open  the  door  to  the  most  easily  manufactured  evidence. 
The  admission  is  not  a  part  of  the  res  gesta;,  is  not  made  under  oath,  and  can 
be  made  for  the  purpose  of  exculpating  the  defendant,  and  its  falsity  after- 
wards confessed,  when  if  has  accomplished  the  desired  end.  But  it  is  need- 
less to  elaborate  a  principle  so  well  settled  by  authority.  This  court  held,  as 
early  as  1837,  in  Rhea  v.  State,  that  it  is  not  competent  for  the  defendant  to 
prove  by  a  witness  that  a  negro  slave  had  confessed  to  him  that  he  had  stolen 
the  goods  for  the  larceny  of  which  the  defendant  was  being  tried.  10  Yerg. 
257.  On  an  indictment  for  muixler,  the  admissions  of  other  peraonsthat  they 
did  the  killing,  or  committed  the  crime  in  controversy,  are  not  evidence. 
Thomas  v.  People,  67  N.  Y.  218;  Smith  v.  State,  9  Ala.  990;  Sharp  v.  State, 
6  Tex.  App.  650;  Whart.  Crim.  Ev.  §  225. 

There  is  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 
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Tayxor  V,  Nashville  &  C.  U.  Co. 

Mayor,  Etc.,  of  City  of  Nashville  o.  Taylor  et  al. 

(Supreme  Covrt  of  Tennessee.    December  7, 1887.) 

1.  EsTOPFBL—lK  Pais— Municipal  Corpokations— Dbglarations  of  Offtcbrs. 

The  assignee  of  a  jiidgment  affainst  a  city  aaked  the  city  offioerSf  before  the  as- 
sigTunent,  if  the  iudgment  would  be  settled,  and  was  told  that  it  would.  Held,  that 
the  city  will  not  be  estopped,  on  a  bill  in  equity  to  enjoin  the  enforcement  of  the 
iudnnent,  from  alleging,  as  against  the  assignee,  that  the  iudgment  was  procured 
by  fraud  upon  bonds  already  in  judgment  against  the  city ;  that  the  bonds,  unknown 
to  the  city  authorities,  were  stolen  from  the  papers  In  the  former  case;  and  that  the 
city  attorney,  seeing  that  they  were  genuine  wnen  exhibited  In  court,  did  not  sus- 
pect the  fttiua,  and  offered  no  defense. 

2.  Same. 

The  assignee  of  a  judcment  against  a  city  asked  the  dty  attorney  and  treasurer, 
before  the  assiffnment,  if  the  judgment  would  be  settled.  Both  replied  that  it  would . 
Meld  that,  in  the  absence  of  express  authority  the  declarations  of  such  officers  will 
not  bind  the  city. 

SxoDGRASS 'and  Folkes,  JJ.,  dissenting. 

Appeal  from  chancery  court,  Davidson  county;  A.  G.  Merritt,  Chan- 
cellor. 

Bill  in  equity  filed  by  N.  A.  Taylor,  for  use  of  the  Third  National  Bank, 
again8t  the  Nashville  &  Chattanooga  Railroad  Company,  to  enforce  the  pa}'- 
nient  of  a  judgment  on  certain  bonds  of  the  city  of  Nashville,  for  which  the 
railroad  company  was  liable.  By  consent,  the  city  of  Nashville  became  a  party 
defendant,  and  filed  its  answer  and  cross-bill.  A  decree  was  entered  perpet- 
ually enjoining  llie  enforcement  of  the  judgment.     The  bank  appeals. 

C,  D,  Berry,  JR.  McP,  ISmitht  and  Thos.  J,  Freeman,  for  appellants.  W, 
K.  McAlister,  for  city  of  Nashville.    East  d-  Fogg,  foi  Nashville  &  C.  E.Co. 

LuRTON,  J.  On  the  twenty-sixth  of  July,  1878,  a  judgment  was  rendered 
in  the  circuit  court  of  Davidson  county  in  favor  of  N.  A.  Taylor,  and  against 
the  mayor  and  city  council  of  Nashville  and  the  Nasliville  &  Chattanooga 
Railroad  Company,  for  #4,787  and  costs.  This  recovery  was  upon  four  past- 
due  bonds  of  ;^1,0()0  each,  and  accumulated  interest,  being  a  part  of  an  issue 
of  ;$500,000  issued  by  the  city  of  Nashville  in  aid  of  the  Nashville  &  Chatta- 
nooga Railroad  Company;  the  payment  of  the  bonds  being  guarantied  by  the 
latter  corporation.  On  the  twenty-first  of  August  of  same  year  this  judg- 
ment was  assigned  by  the  attorney  of  Taylor  to  the  Third  National  Bank  of 
Nashville;  the  bank  paying  for  same  the  sum  of  84,164.69.  Execution  had 
issued,  and  been  letumed  nulla  bona  before  assignment.  Thereupon,  the 
bank  having  made  appliCiUion  to  the  city  council  to  have  the  judgment  set- 
tled by  issuance  of  new  bonds,  and  this  having  been  declined  by  the  city,  the 
original  bill  in  this  cause  was  filed  against  the  Nashville  &  Chattanooga  Rail- 
road to  prevent  an  alleged  misapplication  of  its  assets  to  the  payment  of  a  div- 
idend to  its  stockholders,  and  to  reach  and  subject  money  in  hands  of  its  treas- 
urer about  to  be  so  misapplied,  and  compel  its  application  to  payment  of  this 
judgment.  By  consent  of  parties,  the  city  of  Nashville  was  permitted  to  be- 
come a  party  defendant,  and  to  file  answer  and  cross-bill.  The  questions  to 
be  determined  in  the  litigation  spring  wholly  from  the  cross-bill,  which  seeks 
to  perpetually  enjoin  the  collection  of  said  judgment,  upon  the  ground  that  it 
was  procured  by  fraud,  and  was  therefore  void.  In  substance,  it  was  alleged 
by  the  city  that  this  judgment  was  rendered  upon  bonds  which  had  already 
been  reduced  to  judgment,  in  another  case,  in  favor  of  the  Fontotac  Insur- 
ance Company,  the  true  owners  thereof;  and  that,  after  said  judgment,  the 
bonds,  being  a  part  of  the  file  of  papers  in  the  other  case,  were  stolen  from 
the  archives  of  the  court  by  the  plaintiff,  Taylor,  or  by  his  procurement,  and 
a  second  suit  mstituted  upon  them.  It  further  charges  that  the  nominaf 
plaintiff,  Taylor,  and  his  attorney  of  record,  I.  C.  Lanier,  were  both  fictitions 
persons;  that  the  city,  and  its  agents  and  attorneys,  at  the  time  of  judgment, 
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were  entirely  ignorant  of  the  fraud  that  waa  being  practiced, — ignorant  of  the 
fact  that  the  bonds  sued  on  by  Taylor  had  been  before  reduced  to  judgment^ 
or  that  they  had  been  abstracted  from  the  tiles  of  the  court,  and  of  the  licti- 
tious  character  of  the  suit, — and  that,  having  no  Icnowledge  of  any  defense  to 
the  suit,  the  bonds  l}eing  genuine  evidence  of  city  indebtedness,  and  iiav- 
ing  no  suspicion  of  the  real  state  of  the  case,  judgment  had  been  permitted 
without  the  interposition  of  any  defense;  that  knowledge  of  the  fraud  prac- 
ticed had  only  been  acquired  when  it  was  too  late  to  be  of  avail  at  law.  Tiie 
bill  further  shows  that  the  plaintiff,  Taylor,  did  not  personally  appear  in  court, 
neither  was  he  represented  by  the  attorney  whose  name  was  signed  to  the 
declaration;  but  that,  on  the  day  that  the  cause  was  set  for  trial,  Mr.  Dillard,  a 
regular  practitioner  at  the  Nashville  bar,  appeared  in  court,  and  exhibited  the 
bonds  sued  upon  to  the  city  attorney,  who,  seeing  them  to  be  genuine,  and 
suspecting  no  fraud,  and  Isnowing  of  no  defense,  suffered  judgment  to  be 
taken ;  that  the  city  has  since  learned  that  said  Dillard  had  only  l^n  retained 
that  day,  and  that  by  a  letter  purporting  to  come  from  said  attorney  of  record, 
Lanier,  and  inclosing  bonds,  and  instructing  him  to  appear  that  day  and  take 
judgment;  that  said  Dillard  never  had  seen  either  Taylor  or  Lanier,  and  knew 
neither,  and  knew  nothing  more  of  the  case  than  the  infonnation  given  in 
his  letter  of  instruction.  To  this  cross-bill  a  demurrer  was  filed  by  the  bank 
raising  the  question  that  the  bill  did  not  show  a  judgment  procured  by  fraud, 
accident,  or  mistake,  wholly  without  negligence  upon  the  part  of  the  defend- 
ant. This  demurrer  was  overruled;  and  as  the  question  raised  by  it  is  the 
same  as  that  raised  by  the  facts  proven,  the  proof  essentially  sustaining  the 
allegations  of  the  bill,  the  assignment  of  error  upon  the  action  of  the  court  in 
overruling  it  will  be  considered  hereafter.  Publication  was  made  for  Taylor, 
who  failing  to  defend,  judgment  pro  confesso  was  taken  against  him.  The 
answer  of  the  bank  denies,  in  general  terms,  all  the  allegations  of  the  bill; 
and  likewise  relies  upon  the  defense,  as  stated  in  their  pleadings,  "that,  before 
buying  the  judgment,  it  got  its  attorney  to  inquire  of  complainant's  attorney 
and  its  treasurer  whether  said  judgment  would  be  funded,  and  both  of  tiieui 
gave  the  assurance  that  this  would  be  done,  and  it  whs  only  on  this  answer 
tliat  the  purchase  was  made."  There  was  a  decree  by  the  cliancellor  in  favor 
of  the  city,  and  an  appeal  by  the  bank.  As  before  stated,  the  proof  sus- 
tains all  of  the  material  allegations  of  the  bill.  Are  these  facts  sufficient  to 
justify  the  interference  of  a  court  of  equity  to  restrain  the  collection  of  so  un- 
conscionable a  judgment? 

The  general  rule  concerning  the  interposition  of  the  court  of  chancery,  after 
a  judgment  at  law,  is  that  when  the  paity  had  a  valid  legal  defense  on  the 
merits,  and  was  prevented  in  any  manner  from  maintaining  it,  by  fraud, 
mistake,  or  accident,  and  there  has  been  no  n^ligence,  laches,  or  other  fault 
on  his  part,  or  on  the  part  of  his  agents,  then  a  court  of  equity  will  interpose, 
enforced.  3  Pom.  Eq.  Jur.  400;  Kearney  v.  Smith,  3  Yerg.  127;  Stone 
and  restrain  proceedings  on  the  judgpnent  which  cannot  be  conscientiously 
v.  Moody,  6  Yerg.  36;  Rice  v.  Bank,  7  Humph.  42;  Schtoab  v.  MoufU,  4 
Cold.  62;  Rowland  v.  Jones,  2  Heiak.  323;  Hickerson  v.  Raignel,  Id.  333; 
Turley  v.  Taylor,  6  Baxt.  377.  No  branch  of  the  jurisdiction  of  a  court  of 
equity  presents  less  difficulty  in  the  statement  of  the  general  rule  applicable, 
and  none,  perhaps,  more  in  its  application  to  the  facts  of  a  particular  case. 
When  the  plaintiff  presented  himself  in  the  character  of  a  suitor  in  a  court  of 
law,  and  asked  that  judgment  be  pronounced  in  his  favor  upon  the  bonds  be 
based  his  suit  upon,  he  must  be  taken  to  represent  that  they  are  his  own 
property,  and  that  they  have  not  been  satisfied.  He  must  also  be  taken  to 
represent  himself  as  being  the  person  he  holds  himself  out  as  being,  and  not 
a  fictitious  John  Doe  or  Richard  Hoe.  Now,  the  proof  in  this  case  makes 
it  clear  that  none  of  these  representations  were  true,  and  that  the  party  who 
instituted  suit  on  these  bonds,  and  called  himself  N.  A.  Taylor,  knew  at  the 
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time  that  he  Was  not  entitled  to  any  judgment  whatever,  and  that  the  solemn 
verdict  in  his  favor  was  contrary  to  truth  and  nght.  This  judgment  was 
therefore  unconscionable,  and  obtained  through  an  unblushing  fraud.  If  this 
litigation  was  between  the  fraudulent  judgment  creditor  and  the  victim  of  his 
practices,  would  he  be  suffered  to  reap  the  fruits  of  his  villainy? 

The  first  line  of  defense  offered  by  the  present  owner  of  the  judgment  nec- 
essarily answers  in  the  affirmative  this  question;  and  this,  upon  the  proposi- 
tion, well  and  ably  argued,  that  the  defense  of  the  city  to  the  suit  on  these 
bonds  was  a  plain  legal  defense,  as  easily  made  at  law  as  in  equity,  and  that 
the  failure  to  make  it  before  judgment  was  due  to  negligence,  as  the  proof 
was  as  accessible  then  as  now.  The  reply  of  the  city  to  this  otherwise  sound 
proposition  is  that  its  agents  and  attorney  were  ignorant  of  the  very  facts 
which  make  the  judgment  unconscionable,  and  that  this  ignorance  was  not 
attributable  to  any  negligence  upon  its  part,  or  upon  the  part  of  its  agents  or 
attorney.  It  is  undoubtedly  true  that  if  the  city  attorney,  who  was  charged 
with  the  duty  of  representing  the  city  in  this  litigation  had  compared  the  bonds 
sued  on  with  the  bonds  already  paid  by  the  city,  and  with  those  before  reduced 
to  judgment,  he  would  have  discovered  the  fact  that  the  bonds  upon  which 
the  Puntotac  Insurance  Company  had  recovered  judgment  in  the  same  court 
were  missing.  By  an  examination  of  the  declaration  in  that  case,  he  would 
have  learned  that  the  numbers  upon  the  bonds  in  the  insurance  company  case 
corresponded  with  the  numbers  upon  the  bonds  sued  upon  by  Taylor.  The  city 
attorney  did  not  do  this  because  he  did  not  suspect  the  honesty  of  tlie  suit, 
and  was  misled  by  the  bonds  being  genuine  on  their  faces,  and  being  presented 
by  an  attorney  against  whom  no  suspicion  attached.  Nothing  ap()eared  upon 
the  face  of  the  transaction  to  put  him  upon  guard  against  fraud,  or  to  suggest 
any  line  of  defense  whatever. 

This  brings  us  to  the  question  as  to  whether  ignorance  of  the  existence  of 
a  defense,  and  the  absence  of  all  circumstances  of  suspicion,  will  not,  as  against 
a  plaintiff  guilty  of  conscious  mala  fldes  in  the  obtention  of  any  judgment, 
excuse  any  effort  to  present  a  defense  of  which  the  defendant  is  totally  una- 
ware, by  reason  of  the  artfulness  with  which  tlie  fraud  of  the  plaintiff  was 
concocted  and  concerted.  In  the  case  of  Williamt  v.  Lee^  3  Atk.  223,  Lord 
Hardwigks  said :  '*  As  to  relief  against  verdicts,  for  being  contrary  to  equity, 
those  cases  are  where  the  plaintiff  knew  the  fact  of  hie  own  knowledge  to  he 
otherwise  than  what  t?ie  jury  find  by  t?ieir  verdict,  and  the  defendant  was 
ignorant  of  it  at  the  trial;  as  where  the  plaintiff *8  action  might  be  for  in- 
debtedness, and  the  defendant  after  the  verdict  discovers  a  receipt  for  the 
very  demand  in  the  action,  here  the  court  would  relieve.  *'  To  the  same  effect 
was  the  view  of  Chancell(»'  Desaussuke,  one  of  the  greatest  masters  of  equity 
which  this  nation  has  ever  produced.  In  the  case  of  Winthrop  v.  Larie  he 
said:  *'It  is  true  that,  if  a  party  does  not  use  reasonable  diligence  to  obtain 
testimony  material  to  his  cause,  it  is  a  neglect  for  which  he  must  suffer;  and 
he  shall  not  be  allowed  to  renew  the  litigation  on  pretense  of  his  discovery  of 
new  evidence  which  he  ought  to  have  had  before  the  first  trial.  But  this  rule 
itself  has  reasonable  limits.  The  testimony  must  have  been  within  the  knowU 
edge  of  the  party,  or  he  must  have  had  some  clue  to  guide  him  in  the  seatvh, 
before  he  can  be  said  to  have  neglected  the  proper  steps  to  obtain  it,*'  3  Des- 
aus.  Eq.  310.  In  Reed  v.  Harvey,  23  Ark.  44,  the  court  held  that  '*the  rule 
that  requires  a  defendant  to  make  his  defense  at  law,  by  the  presentation  of 
every  fact  of  defense  existing  at  time  of  trial,  has  no  application  to  a  Ciise 
where  the  defendant  was  not  privy  to  the  fact,  and  could  not  have  supposed 
it  to'exist."  Chancellor  Ketvt,  in  discussing  the  degree  of  diligence  which 
must  be  shown  by  one  seeking  relief  against  a  judgment,  said:  "The  general 
rule  is  that  the  court  will  not  relieve  against  a  judgment  at  law,  unless  de- 
fendant was  ignorant  of  the  fact  in  question  pendinf/  the  suit,  or  it  could 
not  have  been  received  as  a  defense.    If  a  party  will  suffer  a  judgment  to  go 
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against  him  hy  neglect^  he  cannot  have  relief  here  for  a  matter  which  he  might 
liave  availed  himself  of  at  law.  **  Lord  Hardwicke  said:  "  It  must  appear  tliat 
the  defendant  was  ignorant  at  the  time  of  trial  of  a  fact  which  renders  the 
judgment  contrary  to  equity."   Lansing  v.  Eddy,  1  Johns.  Ch.  50. 

A  question  very  similar  to  the  one  now  being  considered  is  reported  in  2 
Slory,  59,  [Insurance  Co,  v.  Fields,)  when  the  opinion  was  by  the  distinguished 
author  of  Story *s  Equity  Jurisprudence.  The  question  arose  upon  a  demurrer 
to  a  bill  seeking  to  enjoin  a  judgment  at  law  upon  a  policy  of  marine  insur- 
ance, and  an  injunction  was  sought,  upon  the  ground  that  the  vessel  insured  had 
been  fraudulently  cast  away  by  boring  holes  in  her  bottom.  It  appeared,  upon 
the  trial  at  law,  that  the  defense  was  made  that  the  loss  was  a  fraudulent  one, 
and  some  evidence  tending  to  support  this  theory  was  submitted.  But  the 
bill  alleged  that  tlie  fact  that  the  vessel  had  been  wrecked  by  boring  holes  in 
her  bottom  was  unknown  at  the  time  of  trial,  and  had  only  been  discovered 
since.  In  discussing  the  point  that  the  defense  of  fraud  had  been  made  at 
law.  Judge  Story  said:  '*But  the  parties  admit,  for  the  sake  of  argument, 
that  the  point  of  fraud  was  made  at  the  trial;  but  that  it  was  in  effect  founded 
upon  circumstances  of  suspicion,  not  sustained  by  any  clear  and  satisfactory 
proof;  and  that  the  boring  of  the  holes  was  not  known  or  suspected  at  the 
trial ;  and  that  it  was  not,  and  could  not,  therefore,  then  be  a  matter  of  con- 
troversy. Kow,  I  agree  that  mere  accumulative  evidence  to  the  fact  of  fraud, 
or  any  other  leading  fact  not  discovered  since  the  trial,  will  not  ordinarily 
constitute  any  just  ground  for  the  interference  of  a  court  of  equity  to  grant 
relief,  for  the  solid  reason  that  it  is  for  the  public  interest  and  i)0licy  to  make 
an  end  to  litigation,  or,  as  was  pointedly  said  by  a  great  jurist,  that  suits  may 
not  he  immortal,  while  men  are  mortal.  But  I  do  not  know  that  it  has  ever 
been  decided  that  in  an  assignable  case,  where  the  defense  has  been  imper- 
fectly made  out  at  tiie  trial,  from  the  defect  of  real  and  substantial  proofs, 
although  there  were  some  circumstances  of  a  doubtful  character,  or  some  pre- 
sumption of  a  loose  and  indeterminable  bearing  before  the  jury,  and  after- 
wards newly-discovered  evidence  has  come  out,  full  and  direct  and  positive  to 
the  very  gist  of  the  controversy,  a  court  of  equity  will  not  interfere  to  grant 
relief,  and  to  sustain  a  bill  to  bring  forth  and  try  the  force  and  validity  of  the 
new  evidence.  My  recollection  does  not  furnish  me  with  any  case  where  a 
doctrine  so  strict  and  so  binding  has  been  positively  upheld  and  pronounced. 
Tlie  disposition  of  coui-ts  of  equity  upon  this  head  seems,  as  far  as  I  can  gather 
it,  not  to  encourage  new  litigation  in  cases  of  this  sort;  but,  at  the  same  time, 
not  to  assert  their  own  incapacity  to  grant  relief,  if  a  very  strong  case  can  be 
made  out.  A  fortiori,  All  reasoning  upon  such  a  point  must  be  powerfully 
increased  in  strength,  when  it  is  applied  to  a  case  which,  upon  the  face  of  the 
bill,  is  composed  and  concocted  of  the  darkest  ingredients  of  fraud,  if  not  of 
crime.  At  all  events,  it  would  be  an  extraordinary  cause  for  a  court  of  equity 
to  pronounce  such  a  judgment  in  such  a  case  upon  a  demurrer,  rather  than  to 
retain  it  for  a  final  adjudication  upon  a  hearing  of  the  merits,  where  the  full 
pressure  of  the  whole  facts,  and  the  weight  of  all  the  attendant  circumstances 
known  at  the  trial,  and  discovered  since,  may  be  fully  brought  before  it. 
While  the  court  would  not  be  disposed  ligfhtly  to  interfere  with  the  verdict  of 
the  jury  upon  the  point  of  fraud,  it  might  well  deem  itself  at  liberty  to  look 
deeper  into  the  case  upon  new  evidence  which  might  justly,  if  known  at  the 
time,  have  changed  the  verdict  of  the  jury.  It  does  not  appear  to  me  that  it 
can  i)e  laid  down  as  a  positive  rule  that  in  no  case  whatever  ought  relief  to  be 
granted,  however.stringent  the  evidence  may  be  which  goes  to  establish  the 
fraud  asserted,  but  imperfectly  brought  out  at  the  trial,  from  the  mere  defect 
of  evidence,  without  laches  of  the  party  seeking  relief  in  equity.  But  in  the 
present  case  I  am  not  prepared  to  say  that  the  very  fraud  now  preferred  in  the 
i>ili  was  identical  with  that  propotinded  at  the  trial.  Fraud  in  casting  away 
a  sliip  may  be  very  distinguishabJe  from  fraud  in  destroying  her  by  boring 
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holes  ill  her  bottom.  Both  may  concur  and  be  concomitant  circumstances  of 
the  same  general  transaction;  but  they  may  also  constitute  distinct  and  Inde* 
pendent  transactions  and  matters  of  defense.  How  can  a  court  of  equity,  upon 
a  dry  demurrer,  assert  that  they  are  the  one,  rather  tlian  the  other?*  If  I  were 
compellable  to  decide,  upon  the  face  of  tliis  bill,  wliat,  in  this  case,  was  the  real 
proximate  cause  of  loss  and  destruction  of  the  vessel,  I  should  hold  that  it  was 
not  the  casting  away  of  the  vessel,  but  the  boring  of  the  holes  in  the  bottom. 
But  it  is  unnecessary  to  decide  that,  because,  upon  a  demurrer  in  odium 
apoliatoriSf  the  court  will  not  decide  a  matter  of  such  importance  in  his  favor, 
but  reserve  it  for  a  final  hearing  upon  the  merits."  2  Story,  80.  In  the  case 
last  cited  the  evidence  of  the  boring  of  holes  was  just  iis  accessible  at  the 
original  trial  as  at  the  time  of  filing  the  bill :  but,  not  suspecting  that  such  was 
the  fact,  the  evidence  was  not  obtained.  The  bill  shows  that  the  vessel,  in 
its  wrecked  condition,  was,  before  the  suit  at  law,  conveyed  and  sold,  and 
proceeds  paid  over  to  the  insured. 

The  cases  already  cited  are  fully  supported  by  Foster  v.  Wood^  6  Johns. 
Ch.  86;  Davis  v.  Tileston,  6  How.  114;  Jameson  y,  Deshields,  3  Grat.  4; 
Fitch  V.  Polke,  7  Blackf.  564;  Cautey  v.  Blair,  1  Rich.  Eq.  41;  Gardiner  v. 
Bowling,  12  Gill  &  J.  381. 

We  are  fully  attentive  to  the  necessity  of  maintaining  the  conclusiveness  of 
a  litigation  terminated  by  a  judgment  at  law,  and  of  the  wisdom  of  the  rule 
which  casts  the  responsibility  for  an  unjust  judgment  upon  the  party  whose 
negligence  led  to  such  a  result.  But  that  a  court  of  equity,  under  the  circum- 
stances of  this  case,  could  not  restrain  the  fraudulent  plaintiff,  Taylor,  as  be- 
tween himself  and  the  victim  of  his  conscious  dishonest  conduct,  would  be  an 
unendurable  reproach  upon  the  methods  and  machinery  of  that  tribunal.  The 
general  rule  which  holds  a  party  negligent  who  fails  to  develop  every  fact 
which  would  defeat  a  recovery  upon  an  iniquitous  demand  is  a  reasonable 
rule,  but  it  has  its  qualifications  and  reasonable  limitations;  and  we  hold  that 
where  a  judgment  was  obtained  through  the  mala  fides  of  the  plaintiff,  who 
at  tlie  time  knew  that  the  Judgment  was  contrary  to  the  facts  and  the  truths 
and  where  it  further  appears  that  the  d^endant  ijoas  at  the  time  ignorant  of 
the  existence  of  the  'oery  facts  which  make  the  judgment  unconscionable,  and 
when  there  was  nothing  in  tJie  circumstances  of  t?te  litigation  or  the  trial 
calculated  to  arouse  suspicion  of  a  prudent  man  to  the  fact  of  the  fraud  be- 
ing  practiced,  a  court  of  equity  will  interpose,  and  reatrain  proceedings  upon 
auch  a  fraudulent  Judgment;  and  tJie  fact  that  the  defense  could  haoe  been 
*  made  at  law,  and  that  the  evidence  toas  accessible,  will  not,  in  such  a  case, 
be  such  negligence  as  to  restrain  the  exetvise  of  the  Jurisdiction  of  this  court. 

But  it  is  next  insisted  that  if  it  be  conceded  that,  as  between  Taylor  and  the 
city,  the  latter  could  obtain  relief  under  the  facts  of  this  case,  yet  that,  as  be- 
tween the  city  and  Taylor's  assignee  of  the  judgment,  the  city  is  estopped 
to  plead  the  fraud  of  Taylor.  The  assignee  of  a  judgment  takes  it  subject  to 
all  the  defenses  which  could  have  been  made  agaii^^t  the  assignor.  It  is  con- 
ceded that  his  attitude  is  that  of  one  who  takes  a  bill  after  maturity,  and  there- 
fore subject  to  all  equities  which  had  attached  before  assignment.  But,  to 
avoid  tills  familiar  and  indisputable  principle  of  law,  the  bank  invokes  the 
doctrine  of  equitable  estoppel,  and  this  defense  is  very  earnestly  pressed  upon 
the  following  state  of  facts:  Within  a  few  days  after  the  rendition  of  the 
judgment  against  the  city,  Mr.  Allison,  a  most  reputable  attorney  of  Nash- 
ville, was  authorized  by  the  person  claiming  to  be  the  judgment  creditor  to 
make  sale  of  his  judgment  Mr.  Allison  had  had  no  connection  whatever  with 
the  obtention  of  the  judgment,  and  had  never  before  seen  the  person  calling 
himself  Taylor,  and  who  represented  himself  as  a  merchant  residing  in  Louis- 
ville, Kentucky.  Mr.  Allison,  through  a  local  broker,  Mr.  McCrary,  obtained 
from  the  Third  National  Bank  an  offer  which  was  communfcated  to  Taylor 
by  mail,  to  an  address  agreed  upon.    Taylor  at  once  responded,  directing  Mr. 
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Allison  to  assign  the  Judgment,  and  that  he  would  shortly  call  for  his  money. 
Mr.  Allison  accordingly  assigned  the  judgment  upon  the  docket  to  the  bank, 
and  received  from  it  its  check  for  the  agreed  consideration.  This  was  paid 
over  to  Mr.  Taylor,  who  from  that  day  vanished,  and  the  most  vigilant  efforts  of 
detectives  have  been  unable  to  discover  his  whereabouts,  or  that  anyone  bear- 
ing his  name  even  existed.  Before  the  bank  concluded  its  purchase  of  the 
judgment,  it  is  stated  in  its  answer,  and  established  by  the  proof,  it  sent  its 
attorney  to  inquire  of  the  city's  attorney  and  the  city  treasurer  "wliether  said 
judgment  would  be  funded,  and  both  of  them  gave  answer  that  it  would  be 
done,  and  it  was  only  on  this  answer  that  the  purchase  was  made."  In  ex- 
planation of  this  inquiry  and  the  response,  it  need  only  be  said  it  is  shown 
that  the  bonds  upon  which  tliis  judgment  was  based  were  part  of  a  series  of 
$100,000  which  had  matured  at  same  date;  and  the  city,  being  unable  to  pay 
them,  and  having  no  property  subject  to  execution,  had  obtained  legislative 
authoiity  to  refund  them  into  a  new  series  of  bonds.  The  city  attorney  and 
treasurer  being  aware  of  this  authority,  and  that  the  policy  and  custom  of  the 
city  council  was  to  fund  the  matured  bonds  when  presented  for  that  purpose, 
and  knowing  of  no  infirmity  attaching  to  the  judgment,  the  fraud  being  as 
yet  undiscovered  and  unsuspected,  answered  the  inquiry  of  the  bank  attorney 
that  the  judgment  would  be  funded.  The  bank,  after  its  purchase,  did  peti- 
tion the  city  council — the  only  authority  authorized  to  fund  the  judgment — 
to  issue  to  it  new  bonds  in  satisfaction.  Upon  reference  to  a  committee,  the 
fraud  was  discovered,  and  the  city  council  declined  to  pay  or  fund. 

Now,  do  these  facts  constitute  an  estoppel  in  pais  upon  the  municipality  of 
Nashville?  Mr.  Bigelow,  in  his  very  able  and  exliaustive  work  upon  Estoppel, 
upon  a  consideration  of  all  the  cases  defining  an  estoppel  by  conduct,  sums  up 
tlie  requisites  of  such  an  estoppel:  "(1)  There  must  have  been  a  representa- 
tion or  concealment  of  material  facts;  (2)  the  representation  must  have  been 
made  with  knowledge;  (3)  the  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter;  (4)  it  must  have  been  made  with  the  in- 
tention that  the  other  party  should  act  upon  it;  ^5)  the  other  party  must  have 
been  induced  to  act  upon  it."  Bigelow,  Estop. 480.  It  would  seem  that  this 
representation  was  only  regarded  as  an  opinion  by  the  bank;  for  Mr.  Jones, 
the  cashier,  and  the  oilicer  who  represented  the  bank  in  the  purchase,  sa3's: 
**T  ojily  understood  that  the  city  attorney  and  treasurer  could  give  assurance 
or  i'nformation  of  the  custom  of  the  city  authorities*  I  did  not  suppose  t^at 
they  could  hind  the  city.  If  there  was  any  obstacle  in  the  way  of  tiie  judg- 
ment, I  knew  they  would  know  it.  As  this  judgment,  by  their  statements, 
appesired  regular  and  valid,  we  did  not  hesitate  to  buy  it. "  It  is  clear  that  if 
this  representation  be  regarded  as  but  an  opinion,  it  could  not  be  held  an 
estoppel.  No  inquiry  seems  to  have  been  made  as  to  whether  there  was  any 
defense  or  equity  as  against  the  judgment.  Mr.  Berry,  the  bank  attorney, 
who  made  the  inquiries,  states  that  the  city  attorney  and  treasurer  "assured 
me  that  there  would  be  no  doubt  about  the  judgment  being  funded."  He  says 
nothing  about  any  further  inquiries  than  such  as  would  lndic;ite  the  method 
by  which  the  demand  might  be  settled.  But  if  we  give  the  broadest  possible 
effect  to  this  representation,  and  construe  it  as  implying  a  statement  that 
there  was  no  defense,  or  none  would  be  made,  to  the  enforcement  of  the  judg- 
ment, then  we  have  present  every  element  essential  to  an  estoppel  in  pais, 
unless  it  be  the  second,  which  requires  the  representation  to  be  made  with 
knowledge^  provided  these  representations  were  made  by  agents  of  the  corpo- 
ration who  tt>ere  authorized  to  speak  for  and  hind  their  principals  hy  an 
estoppel. 

We  will  look  first  to  the  question  of  the  necessity  of  knowledge  upon  the 
part  of  the  party  making  the  representation.  That  the  declaration  made  by 
the  city  officers  were  made  in  ignorance  of  the  fraud  which  made  the  judg- 
ment void,  and  that  what  they  said  was  said  in  good  faith,  and  with  no  intent 
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to  deceive,  is  admitted.  But  that  knowledge  of  the  truth  by  the  party  mak- 
ing representations  is  generally  essential  to  an  estoppel  in  pais  is  perhaps  well 
settled.  Several  of  the  cases  cited  by  the  counsel  for  the  bank  establish  this 
as  the  general  rule.  Anderson  v.  Hubble,  98  Ind.  1)70,  47  Ainer.  liep.  394; 
Andrews  v.  Lyons,  11  Allen,  349.  Our  own  case  of  Simpson  v.  Moo  re,  5  Liea, 
^72,  belongs  to  th»  class  of  cases,  for  there  the  representation  was  imide  by 
the  debtor  himself  of  the  validity  of  the  debt,  knowing,  at  the  time,  of  the 
failure  of  the  title  which  entitled  him,  by  the  very  terms  of  his  contract,  to 
an  abatement.  It  is  equally  true  that,  when  one  is  ignorant  of  the  truth  of 
the  matter  through  pure  negligence,  his  want  of  knowledge  will  not  excuse. 
Bigelow,  Estop.  540,  and  cases  cited.  There  are  cases  which  do  not  take  into 
consideration  the  want  of  knowledge  when  another  has  been  misled  to  his  in- 
jury. But  if  these  eases  stand  upon  the  ground  that  the  declarations  of  tho 
party  make  him  responsible  as  upon  a  new  and  obligatory  promise,  (Cai-nes  v. 
Field,  2  Yeates,  541,)  such  cases  are  unsatisfactory  in  their  reasoning.  The 
true  rule  probably  is  that  ignorance  shall  not  excuse  when  the  representa- 
tions which  misled  another  are  made  by  a  party,  consciously  ignorant  of  the 
matters  to  which  they  relate,  at  the  very  time  that  he  professes  knowledge. 
Liability  can  here  be  predicated  as  legitimately  resulting  from  a  wrongful  as- 
sumption of  knowledge,  and  upon  high  moral  and  politic  consideration.  8uch 
a  party  ought  not  afterwards  be  suffered  to  discbiim  an  acquaintance  with 
facts  which  he  has  once  unjustly  or  incautiously  and  injuriously  assumed  to 
know.  Upon  this  ground,  the  case  of  Merriwether  v.  Larmon,  3  Sneed,  448, 
and  that  of  Deaderick,  v.  Mitchell,  6  Baxt.  35,  proceed.  See,  also,  for  an  able 
statement  of  what  we  conceive  to  be  the  true  ground  the  case  of  Preston  v. 
Mann,  25  Conn.  118. 

Tested  by  this  principle,  the  representations  were  made  by  otBcials  ignorant 
at  the  time  of  the  yet  undiscovered  fraud;  but  it  was  not  a  case  of  one  as- 
surning  knowledge,  either  willfully  or  incautiously.  They  spoke  the  truth  so 
far  as  it  was  known  to  them,  or  to  any  others  of  the  city's  agents,  at  tluit 
time.  It  was  not  a  case  of  one  consciously  ignorant,  and  yet  assuming 
knowledge;  nor  was  their  ignorance  the  result  of  any  culpable  degree  of  neg- 
ligence, as  has  already  been  decided  in  the  other  branch  of  this  case.  In- 
formation was  sought  of  certain  persons,  supposed,  from  their  relations  to  the 
city,  to  have  a  knowledge  as  to  the  purpose  of  the  city  concerning  this  debt. 
These  officers  give  the  inquirer  all  the  information  which  they  had,  and,  being 
ignorant  of  an  undiscovered  infirmity  affecting  the  demand  inquired  about, 
they  assume  reasonably,  and  ao  answer  the  inquirer,  that  the  debt  will  be 
funded. 

But  upon  another  and  distinct  ground  tlie  corporation  is  not  estopped  by 
the  representations  of  its  city  attorney  and  treasurer  made  concerning  this 
claim ;  and  that  is  that  it  was  not  within  the  scope,  or  even  apparent  author- 
ity, of  either  of  them,  to  fasten  upon  the  city  any  liability  by  contract,  and  a 
fortiori  by  their  declarations,  acknowledgments,  or  representations,  unless 
expressly  authorized  by  the  city  charter  or  ordinance  or  resolution  of  city 
<;ouncil.  We  have  been  referred  to  no  such  authority,  either  in  the  city  char- 
ter or  in  the  legislation  of  the  city  council.  The  charter  of  the  city  provides 
"that  the  city  council  shall  have  power  by  ordinance  to  appropriate  money, 
and  provide  for  the  payment  of  the  debts  and  expenses  of  the  city."  And  it 
is  further  provided  ''that  no  person,  whether  a  member  of  the  city  council  or 
officer  of  the  corporation,  shall  order,  contract,  or  do  anything  whereby  an 
expenditure  of  money  is  the  consequence,  or  liability  is  to  be  incurred,  unless 
authorized  by  existing  laws,  or  ordered  by  the  city  council."  This  court, 
heretofore,  in  construing  the  power  of  city  officials  under  this  charter,  and  in 
a  case  where  the  plaintiff  in  a  suit  against  the  city  upon  a  most  meritorious 
claim  relied  upon  an  acknowledgment  and  promise  to  pay  made  by  the  mayor 
of  the  city  as  a  reply  to  the  plea  of  the  statute  of  limitations  interposed  by  the 
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city,  adopted  the  unsupported  opinion  of.  Judge  Frkema^n  in  the  case  of 
Nashville  v.  Fisher,  unreported,^  where  he  said,  speiiking  for  the  court: 
"We  hold  this  principle  to  be  sound  as  stated  by  the  supreme  court  of  New 
Jersey  in  8chumm  v.  Seymour,  24  N.  J.  £q.  153,  that  the  powers  of  a  municipal 
corporation  can  only  be  exercised  by  the  governing  legislative  body  of  such  cor- 
poration, or,  we  may  add,  by  other  agents  of  such  corporation,  in  pursuance 
of  authority  given  from  such  governing  body,  in  the  form  of  an  ordinance  or 
legislative  enactment  of  such  body,  or  in  pursuance  of  powers  granted  or  con- 
ferred in  the  charter  by  the  legislature.  While  we  have  no  doubt  but  that  the 
promises  had  the  effect  to  lull  the  plaintiff  into  security,  and  may  cause  a  loss 
which  to  her  may  be  serious,  yet  it  is  clear  that  these  promises  of  the  mayor 
were  unauthorized,  and  not  binding  on  the  defendant,  and  hence  inoperative 
to  prevent  the  bar  of  the  statute."  City  of  Nashville  v.  Toney,  10  Lcii,  643. 
The  doctrine  of  this  case  we  regard  as  conclusive  upon  the  question  of  the 
want  of  authority  of  these  oflicials  to  bind  the  city  by  tlieir  declarations  or 
representations.  If  they  could  not  do  so  by  express  agreement,  it  must  logic- 
ally follow  that  they  could  not  do  so  by  indirection,  such  as  an  estoppel  would 
be.  In  the  Toney  Case,  just  referred  to,  the  "assurances"  of  the  mayor 
operated  with  great  hardship,  inasmuch  as  they  had  to  delay  in  suing  until 
the  statute  had  barred  the  remedy;  but  in  this  case  no  such  hardship  resulted^ 
because  the  agent  of  the  bank  knew  that  these  officials  could  not  bind  the  city 
by  their  "answer"  that  this  judgment  would  be  funded.  The  attitude  of  the 
bank,  under  the  admissions  of  its  cashier,  is  not  materially  different  from  that 
of  any  other  purchaser  of  a  non-negotiable  chose  or  past-due  paper,  who  buys 
knowing  that  he  takes  the  shoes  of  the  assignor,  and,  to  guard  against  loss, 
makes  inquiry  of  one  whom  he  supposes,  by  reason  of  his  attitude  and  rela- 
tion to  the  debtor,  is  likely  to  know  of  the  probabilities  of  payment,  and  yet 
at  the  same  time  knows  as  a  matter  of  fact  that  the  party  of  whom  he  makes  in- 
quiry has  no  authonty  to  speak  for  and  bind  his  principal.  The  course  taken 
was  a  prudent  one,  yet  it  could  not  guard  against  the  consequences,  if  it  should 
turn  out,  as  in  this  case,  that  there  was  a  valid  defense  to  the  demand.  That 
there  are  circumstances  under  which  a  municipal  corporation  may  be  estopped 
by  the  declaration  and  conduct  of  its  agents  is  not  to  be  disputed.  We  have 
been  referred  to  some  cases  in  which  an  estoppel  was  found,  but  in  all  to  wiiich 
we  have  had  access  the  representation  was  made  by  an  officer  strictly  within 
the  scope  of  his  duty,  who  was  authorized  to  speak  for  the  municipality  in  the 
matter,  and  his  statement  was  relied  upon  as  binding  upon  the  corporation. 
If  a  municipal  corporation  be  treated  with  reference  to  its  contract  relations 
as  qtioad  hoc  a  private  corporation,  the  result  in  this  case  would  be  the  same, 
for  clearly  the  declarations  or  representations  in  this  case  were  made  by  agents 
not  having  authority  to  bind  their  principal,  and  this  was  confessedly  known 
to  the  agents  of  the  bank. 

There  is  nothing  in  the  case  of  Cumen  v.  Mayor,  etc,,  79  N.  Y.  511,  which 
condicts  with  the  views  we  entertain.  The  case  upon  its  facts  was  rightly 
decided.  The  point  pressed  by  counsel,  in  argument,  that  when  a  judgment 
is  by  confession  there  is  an  estoppel  by  record  as  to  strangers,  is  not  well 
taken  as  matter  of  fact.  The  judgment  is  not  in  the  transcript,  and  nothing 
appears  as  to  its  form  except  that  which  is  to  be  inferred  from  the  stiitement  in 
the  bill  of  the  city,  that  the  city  attorney,  knowing  of  no  defense,  consented 
timt  judgment  might  be  taken.  This  implies  a  consent  to  the  usual  formal 
entry  of  jury  and  verdict,  or  that  pleas  were  withdrawn,  rather  than  a  solemn 
judgment  by  confession. 

The  decree  of  the  chancellor  perpetually  enjoining  any  further  proceedings 
upon  the  judgment  will  be  affirmed,  with  costs. 

Snodgrass  and  Folkes,  JJ.,  dissent, 

^Decided  1875,  at  Nashville. 
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Bagio  v.  State. 
(Supreme  Court  of  Tennessee,    January  17, 1888.) 

1.  Sunday— PROHiBiTKB  Labor— Cohstitutionau  Law— Titles  of  Laws. 

Acta  Oen.  Assem.  Tenn.  1887,  c  106,  entitled  *^  An  act  making  it  a  misdemeanor  to 
carry  on  barbering  on  Sunday. "  provides  that  *4t  shall  be  a  misdemeanor  for  any 
one  engaged  in  the  business  or  a  barber  to  shave,  shampoo,  cut  hair,  or  keep  open 
their  bath-rooms  on  Sunday. "  Held  that,  since  the  term  "barbering "does  not  nec- 
essarily include  keeping  bath-rooms,  the  act  is  obnoxious  to  Const  Tenn.  art.  2,  $ 
17,  which  ordains  that  ''no  bill  shall  become  a  law  which  embraces  more  than  one 
subject,  to  bo  expressed  in  the  title. " 

2,  Samb— Special  Pkivileoes. 

And  the  act,  if  operative,  being  for  the  benefit  of  all  individuals,  barbers  excepted, 
who  may  see  fit  to  keep  and  use  oath-rooms  for  profit,  is  also  obnoxious  to  Const. 
Tenn.  art  11«  i  8,  which  provides  that  "the  legislature  shall  have  no  power  •  *  * 
to  pass  any  law  granting  to  an  individual,  or  individuals,  rights,  privileges,  immu- 
nities, or  exemptions  other  than  such  as  may  be,  by  the  same  law,  extended  to  any 
member  of  the  community  who  may  be  able  to  bring  himself  within  the  provisions 
of  such  law. " 

Error  to  criminal  court  for  district  of  Davidson  and  Rutherford;  G.  S.  Rid- 
ley, Judge. 

Andrew  J.  Caldtoell,  for  plaintiff«ln  error.  Atty,  Qen.  G.  W.  Fickle,  for 
the  State. 

TuRNEY,  C.  J.  Plaintiff  in  error  was  indicted  for  shaving  a  customer  on 
Sunday,  in  violation  of  the  act  entitled  ''An  act  making  it  a  misdemeanor  to 
carry  on  barbering  on  Sunday;*'  and  it  is  'Hbat  it  shall  be  a  misdemeanor  for 
any  one  engaged  in  the  business  of  a  barber  to  shave,  shampoo,  cut  hair,  or 
keep  open  their  bath-rooms  on  Sunday;  that  any  one  found  guilty  of  violating 
the  tirst  section  shall  be  fined,"  etc. 

Section  17,  art.  2,  CJonst.,  ordains:  "No  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  to  be  expressed  in  the  title."  We  think  the 
act  obnoxious  to  the  objection  of  non-conformity  to  the  constitution.  We  are 
unable  to  understand  that  **  barbering"  and  bathing,  or  barber-shop  and  bath- 
house, are  either  synonymous  or  convertible  terms.  The  subject  in  the  title 
is  "  barbering. "  The  subjects  in  the  body  of  the  act  are  *'  barbering  and  bath- 
rooms." There  is  nothing  in  the  proof  that  in  anywise  tends  to  make  a  bar- 
ber-shop a  bath-room,  or  show  that  the  term  *' barbering"  includes  it.  While 
it  may  be,  as  argued, — but  of  which  there  is  no  proof, — that  a  bath-room  is  a 
common  attachment  to  a  barber-shop  in  cities,  it  is  not  commonly  true  of 
towns  and  villages.  When  we  see  two  things  so  distinct  in  their  uses,  we 
are  constrained  to  hold  them  to  be  two  subjects,  in  the  absence  of  the  proof 
of  custom  making  them  several  parts  of  one  head,  and  together  constituting 
one  whole,  and  therefore  properly  "one  subject"  for  legislation.  In  our  towns 
and  villages  we  know  that,  frequently,  post-offices  are  kept  in  stores,  law 
offices,  the  offices  of  physicians,  drug  establishments,  shoe-shops,  etc. ;  that  we 
often  see  one  man  a  druggist,  a  dry-goods  merchant,  a  seller  of  agricultural 
implements,  a  news-dealer,  and  retailer  of  liquors,  cigars,  etc.  Now,  suppose 
the  legislature  shall  see  proper  to  enact  a  law  entitled  "An  act  to  make  it  a 
misdemeanor  to  retail  liquors  on  Sunday,"  and,  in  the  body  of  the  act,  should 
declare  it  a  misdemeanor  for  any  one  to  engage  in  the  business  of  tippling, 
to  retail  any  liquors,  drugs,  boots,  shoes,  dry  goods,  agricultural  implements, 
newspapers,  periodicals,  pamphlets,  or  cigars,  etc.,  on  Sunday, — could  it  be 
said,  because  it  was  the  custom  for  one  man  to  pursue  the  several  businesses, 
that  therefore  all  came  under  the  head  of,  and  made  the  one  subject,  "retail- 
ing?" Certainly  not.  Then,  if  the  multiplicity  in  the  supposed  case  would 
destroy  the  legislation,  the  duality  of  the  act  in  question  is  equally  fatal  to  its 
constitutional  validity. 

While  it  is  the  rule  of  courts  to  solve  all  doubts  in  favor  of  the  constitu- 
tionality of  legislative  acts,  this  case  does  not  fall  within  that  ruje,  as  It  is 
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also  a  duty  to  recognize  and  obsenre-the  popular  signification  of,  and  distinc- 
tion in»  names.  Tbis  act  is  leveled  at  the  act  of  "*  bartering  on  Sunday,  '*  wiiich 
means  the  act  of  '*one  whose  occupation  is  to  shave  the  beard,  and  cut  and 
dress  the  hair  of  others,"  ( Webst.  Diet.,)  and  cannot  be  construed  to  include 
bath-rooms,  which  are  "apartments  for  bathing."  Id.  The  bill  containing 
the  defects  suggested  did  not,  and  could  not,  become  a  law.  This  court,  in 
the  case  of  State  v.  McCann^  4  Lea,  2,  said:  ''If  an  act  contains  more  tlian 
one  subject,  and  only  one  subject  is  expressed  in  the  title,  tlie  whole  act  is  a 
nullity. "  This  exact  declaration  was  repeated  in  Marphy  v.  State^  9  Lea.  S79. 
There  are  at  least  two  other  cases  to  the  same  effect.  We  are  not  able  to  see 
how  a  different  interpretation  could  be  given. 

By  section  8,  art.  11,  Const.,  it  is  ordained:  "The  legislature  shall  haye  no 
power  to  pass  any  law  for  the  benefit  of  individuals  inconsistent  with  the  gen- 
eral law  of  the  land,  nor  to  pass  any  law  granting  to  an  individual,  or  indi- 
viduals, rights,  privileges,  immunities,  or  exemptions  other  than  such  as  may 
be,  by  the  same  law,  extended  to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such  law."  This  act,  if  oper- 
ative, is  for  the  benefit  of  all  individuals  (barbers  excepted)  who  may  see  fit  to 
keep  and  use  bath-rooms  for  profit.  We  know  that  all  of  the  best  hotels  have 
bath-rooms  for  the  use  of  guests;  that  they  receive  pay  for  baths,  and  permit 
them  on  Sunday;  that  in  many  cases  a  barber  has  his  shop  and  bath-rooms 
under  the  roof,  and  in  parts  of  the  building,  in  which  the  hotel  and  bath- 
rooms are  kept,  occupied,  and  used.  So,  if  the  act  is  to  be  enforced  as  the 
law,  it  wlU  apply  alone  to  barbers,  with  its  penalties  and  punishments;  while 
the  innkeeper  may,  with  impunity,  use  and  keep  open  his  bath-rooms  on  the 
same  floor,  and  equally  public.  Under  the  act,  every  other  individual  than 
one  engaged  in  barbering  may  establish  and  keep  open  on  Sunday  any  number 
of  bath-rooms,  and  may  even  buy  or  rent  those  now  used  by  the  proscribed 
barber,  in  or  out  of  the  hotel  building,  continue  its  use  as  a  bath-room,  and 
keep  it  open,  as  such,  on  Sunday. 

The  act  falls  strictly  within  the  ordinance  in  its  tacit,  but  distinct  and  un- 
equivocal, reservation  of  rights,  privileges,  immunities,  and  exemptions  to  all 
classes  of  individuals  except  those  ''engaged  in  the  business  of  barbering;" 
and  upon  this,  as  well  as  upon  the  first,  ground  it  is  void. 

The  judgment  is  reversed,  demurrer  sustained,  indictment  quashed,  and  the 
accused  discharged. 

BoAz  etjth  V.  Schneider  el  aZ. 

(Supreme  Court  of  Texas.    November  4, 1887.) 

1.  Attachment— Claihs  o»  TmuD  Persons—Sals— What  Constitutes. 

In  proceedings  to  try  the  right  of  property  in  certain  personalty,  as  between  an 
attaching  creditor  of  a  third  party  ana  claimants  under  a  bUl  of  sale  from  such  partV) 
it  appeared  that  the  instnuuent  conveyed  the  stock  of  goods,  notes,  and  accounts  in 
t  payment  of  certain  liabilities  incurred  by  claimants  as  sureties.  It  was  aercod  that 
whatever  there  was  of  a  balance  aftier  paying  the  debt  should  be  paid  to  the  debtor. 
Two  men.  one  furnished  by  the  debtor  and  one  by  the  buyer,  oommenced  taking  in- 
voice, ana  while  so  engaged  the  goods  were  attached.  The  judge  instructed  the 
jury  ^that  to  oonstitute  a  valid  sale  there  must  be  a  delivery  by  the  seller  to  the 
buyer,  and  to  oonstitute  such  delivery  there  must  be  a  change  in  the  control  of  the 
goods  sold.  **    Held  that,  considering  the  evidence,  the  instruction  was  erroneous. 

8.  Same— Trial  ov  Title— Burden  ot  Proof. 

In  proceedings  to  try  the  right  of  property  in  a  stock  of  goods,  as  between  one  who 
claims  the  ownership  of  the  property  and  the  attaching  creditor  of  a  third  party,  the 
plaintiil  in  attaclmient  havi*ig  ailegod  that  the  property  was  taken  from  the  posses- 
sion of  such  third  party,  the  return  of  the  sheriff  showing  nothing  in  that  regard, 
the  burden  of  proof  is  on  him  to  prove  that  fact. 

a.  Sake— Evidence- Declarations  of  Seller  after  Sale. 

The  declaration  of  the  seUer  of  personalty,  made  after  the  sale  and  delivery  of  the 
property  to  the  purcliaser,  but  not  m  his  presence,  is  Inadmissible  in  evidence  agidnat 
the  purchaser.  C"r^r\n]p> 
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Appeal  from  district  court,  Tarrant  county. 

Ilogseit  <&  €Hreene,  for  appellants.     Uray  is  Stanley ^  for  appellees. 

WiixiR,  G.  J.  This  was  a  proceeding  for  the  trial  of  the  right  of  propertj 
in  a  stock  of  goods  attached  at  the  suit  of  Schneider  &  Davis  as  belonging  to 
the  firm  of  Boaz  &,  Williams,  and  claimed  by  the  appellants.  The  officer  who 
levied  the  attachment  did  not  state  in  whose  possession  he  found  the  goods ;^ 
but  the  appellees  assumed  the  burden  of  proof,  and,  for  this  reason,  the  ap- 
pellants contend  that  the  question  of  possession  is  eliminated  from  the  case, 
and  admitted  to  have  been  in  them  at  the  time  of  the  levy.  Our  statute  pro- 
vides that,  if  the  property  is  taken  from  the  possession  of  the  claimant,  the 
burden  of  proof  shall  be  on  the  plaintiff,  but  does  not  say  that  the  courts  must 
give  effect  to  the  converse  of  this  proposition.  Nor  do  we  see  any  reason  why 
it  should  be  done  in  a  case  like  the  one  before  us.  Tlie  possession  of  the  prop- 
erty was  left  in  doubt  by  the  sheriff's  return.  The  presumption  was  that  he 
could  not  determine  whether  it  was  in  the  claimant  or  in  some  one  else.  The 
pleadings  of  the  parties  put  the  question  of  possession  directly  at  issue  be- 
tween them;  the  plaintiff  alleging  that  the  goods  were  taken  from  the  posses- 
sion of  Boaz  &,  Williams,  and  the  claimants  denying  this  fact  and  alleging 
possession  in  themselves.  This  issue  was  tendered  by  the  plaintiffs,  along 
with  others,  and  the  claimants  assumed  the  defensive,  denying  the  allegations 
of  the  plaintiff's  pleading,  and  setting  up  title  and  possession  in  themselves. 
Under  such  a  state  of  pleadings,  in  an  ordinary  suit,  the  burden  of  proof  as 
to  possession  would  be  upon  the  plaintiffs,  with  the  right  to  open  and  con- 
clude. Our  statute  provides  that  the  proceedings  and  practice  on  a  trial  of  the 
right  of  property  shall  be,  as  nearly  as  practicable,  tlie  same  as  in  other  cases 
tried  before  our  courts.  Bey.  St.  art.  4l:$d7.  This,  without  some  understand- 
ing between  the  parties  to  the  contrary,  would  cast  the  burden  of  proving 
possession,  in  such  a  case  as  this,  upon  the  plaintiff;  and  it  would  be  a  sin- 
gular rule  that  the  plaintiff,  by  conforming  to  the  law  which  requires  him  to 
make  the  proof,  should  debar  himsdf  entirely  from  that  privilege, — that  the 
assertion  of  a  fact  should  be  an  admission  that  it  did  not  exist.  As  the  real 
issue  in  these  trials  is,  in  effect,  '*  Was  the  property  when  seized  subject  to  the 
plaintiff's  writ?" — of  which  the  plaintiff,  of  course,  holds  the  affirmative, — it 
wouid  seem  that  the  burden  of  proof  would  naturally  fall  upon  him  except 
when  otherwise  provided  by  statute.  It  was,  therefore,  proper  that  these 
plaintiff  should  assume  the  burden  of  proving  all  facts  tending  to  subject  the 
goods  to  their  attachment,  including  the  fact  that  they  were,  at  tlie  time  of 
the  levy,  in  the  possession  of  Boaz  &  Williams.  The  court  properly  refused 
to  deny  them  the  right  to  make  this  proof,  and  the  assignment  of  error  as  to 
its  action  in  this  respect  is  not  well  taken. 

The  fifth  assignment  complains  that  the  court  erred  in  giving  the  follow- 
ing charge  to  the  jury:  '*You  are  hereby  instructed  that,  to  constitute  a 
valid  sale,  there  must  be  a  delivery  by  the  seller  to  the  buyer,  and  to  consti- 
tute such  delivery  there  must  be  a  change  in  the  control  of  the  goods  sold.'' 
To  ascertain  whether  this  was  a  proper  charge  to  give  the  jury,  we  must 
make  a  brief  statement  of  some  of  the  evidence  to  which  it  was  applicable.  A 
bill  of  sale  was  read  to  the  jury,  in  which  Boaz  k  Williams  conveyed  to  claim- 
ants the  entire  stock  of  goods  with  which  they  were  doing  business,  as  mer- 
chants, in  the  city  of  Fort  Worth,  on  the  day  of  its  date,  together  with  all 
the  notes  and  accounts  which  were  due  them.  It  bore  date  the  tenth  of  No- 
vember, 1882,  and  purported  to  be  made  in  payment  of  debts  due  by  the  sellers 
to  the  claimants,  and  to  secure  them  against  loss  on  account  of  certain  notes 
upon  which  the  claimants  were  sureties  for  thiit  firm.  It  was  provided  that, 
in  case  the  goods  and  notes  amounted  to  more  than  the  indebtedness  tliey  were 
sold  to  pay,  the  balance  was  to  be  paid  to  Boaz  &  Williams.  Boaz,  one  of  the 
claimants,  testified  that  this  instrument  was  signed  on  the  mor&ing^of t  the 
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tenth  of  November.  1882,  and  that,  so  soon  as  signed,  he  went  to  the  bank 
that  held  the  paper  upon  which  his  firm  were  sureties  for  Boaz  &  Williams, 
and  took  up  the  paper,  it  having  been  marked  "paid"  of  that  date,  which  hees- 
tablislied  by  exhibiting  the  notes  in  court.  He  also  proved  the  time  the  paper 
was  taken  up  by  the  officer  of  the  bank  to  whom  payments  were  made.  He 
further  stated  that,  so  soon  as  these  notes  were  satisfied,  he  set  two  men  to 
making  an  invoice  of  the  goods,  and  the  book-keeper  of  Boaz  &  Williams  to 
transferring  the  account  of  that  firm  to  the  books  of  the  claimants.  One  of 
the  men  who  took  the  invoice  was  furnished  by  his  firm,  and  one  by  Boaz  & 
Williams;  that  the  invoice  was  in  progress  on  the  fourteenth  of  November, 
1882,  when  the  attachment  was  levied.  He  stated  that  goods  were  sold  to 
customers  during  the  time  the  invoice  was  being  made,  and  the  purchase 
money  turned  over  to  his  firm  on  the  same  terms  as  stipulated  in  reference  to 
the  goods  conveyed  to  them.  For  the  purpose  of  testing  the  correctness  of 
the  cliarge  under  consideration,  it  is  not  necessary  to  set  forth  the  evidence, 
which,  in  some  material  respects,  conflicted  with  that  of  the  appellants.  In 
cases  of  conflicting  evidence,  the  charge  roust  give  each  party  the  benefit  of 
the  hypothesis  that  his  testimony  is  true.  If  the  appellants  have  spoken  the 
truth,  the  goods  were  sold  to  them,  and  the  consideration  in  part  paid,  on  tlie 
tenth  of  November,  1882.  The  whole  stock  was  sold,  and  hence  there  was 
no  necessity,  in  order  to  complete  the  trade,  that  the  articles  sold  should  be 
separated  from  any  that  were  not  included  In  the  conveyance.  The  invoicing 
was  not  done  for  the  purpose  of  completing  the  trade.  That  was  effected  by 
the  execution  of  the  instrument.  When  this  was  signed  and  delivered,  it 
passed  the  title  to  the  goods,  as  between  the  seller  and  the  buyer,  to  the  lat- 
ter, and  the  right  to  the  consideration  to  the  former.  It  mattered  not  what 
amount  of  goods  the  inventory  should  show,  nor  what  was  their  value;  the 
purchasers  were  bound  to  take  them,  whether  they  were  much  or  little,  in 
either  amount  or  value,  and  because  entitled  on  their  part  to  enforce  their  act- 
ual delivery.  The  rule,  as  established  in  this  court,  is  that  when  anything 
remains  to  be  done  by  the  seller,  such  as  counting,  weighing;  or  measuring, 
the  title  does  not  pass  when  either  of  these  operations  is  necessary  in  order  to 
separate  the  goods  from  the  lai^er  mass  of  which  they  form  a  part;  but  where 
the  entire  mass  is  sold,  and  must  be  measured  simply  with  a  view  to  the  as- 
certainment of  its  price,  for  the  purpose  of  a  settlement,  the  title  passes. 
Cleveland  v.  Williams.  29  Tex.  204,  211. 

The  court's  charge  was  not  In  accordance  with  this  view  of  the  law,  and, 
taken  in  connection  with  the  evidence,  was  calculated  to  mislead  the  jury. 
It  tended  to  make  them  believe  that  though  a  bill  of  sale,  valid  upon  its  face, 
passed  between  the  parties,  and  the  whole  stock  of  goods  was  thereby  con- 
veyed, and  an  invoice  was  to  be  taken  for  the  purpose  only  of  ascertaining 
the  amount  to  be  paid  for  them,  yet  if  the  sellers  retained  temporary  control 
of  the  goods,  though  for  the  mere  purpose  of  making  the  inventory,  and  they 
were  in  process  of  so  doing  when  the  levy  was  made,  the  title  had  not  passed 
to  the  claimants,  and  the  goods  were  liable  to  the  plaintiff's  attachment.  As 
between  a  seller  and  purchaser  this  is  not  a  correct  expositio'n  of  thelaw; 
neither  is  it  so  as  to  third  parties,  if  there  be  no  fraud  practiced  to  their  in- 
jury. But  there  was  no  fraud  apparent  upon  the  face  of  the  conveyance. 
For  aught  that  there  appears,  Boaz  &  Williams  owed  no  other  debts  except 
those  they  were  paying  by  making  the  conveyance.  If  the  sale  was  in  fraud 
of  creditors,  this  fact  rested  in  extraneous  evidence,  and  as  to  much  of  this 
there  was  a  conflict,  and  hence  the  court  could  not  assume  that  there  was 
such  fraud,  and  give  a  charge  which  was  applicable  only  in  case  it  was  proved 
beyond  all  controversy.  The  charge  as  given  leaves  the  title  to  the  goods  iu 
Boaz  &  Williams,  if  they  had  not  parted  with  their  absolute  control,  whether 
creditors  were  defrauded  or  not  by  the  sale,  and  was  erroneous,  and  for  this 
error  the  judgment  must  be  reversed.    The  subsequent  portioQ  of  the  charge 
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did  not  cure  the  error,  for  that  requires  that  the  control  of  the  goods  for  the 
purpose  of  making  the  invoice  must  be  in  the  buyer,  which  we  have  seen  ifl 
not  necessary  to  pass  title. 

The  declarations  of  B.  S.  Boaz,  made  after  the  sale  to  Boaz  &  €k).,  were 
improperly  receiyed  in  evidence.  Whether  the  error  was  cured  by  the  sub- 
sequent introduction  of  Boaz  himself,  and  proof  of  the  declared  facts  by  him, 
it  is  not  necessary  for  us  to  decide,  as  the  declarations  will  not  probably  be  of- 
fered upon  another  trial. 

Tlie  charge  complained  of  in  the  fourth  assignment  of  error  was  correct  as 
far  as  it  went,  and,  if  the  defendants  wished  to  qualify  it,  as  they  claim  in 
tlieir  proposition  that  it  should  have  been,  it  was  their  duty  to  ask  an  appro- 
priate special  charge  containing  the  qualification. 

For  the  error  pointed  out,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 


Casey  v.  Hajnbick. 
{Supreme  Court  of  Texas.    November  i,  1887.) 

1.  Tbxspasb  to  Tbt  Titls— Vshdbb  in  Fobsbssion  unbsb  Void  CJoktraot— Dxtbnbb 

or  OUT8TAin>IKO  TiTLB. 

Defendant  held  land  under  an  oral  contract  from  plaintiff.  Writings  had  been 
prevented  by  defendant's  default,  and  the  rents  for  the  time  the  land  was  held  were 
worth  more  than  a  payment  that  had  been  made.  There  was  no  fraud  in  the  sale. 
In  a  suit  for  possession  and  rents,  defendant  set  up,  as  defense,  lack  of  title  in 
plaintiff,  and  title  in  himself  under  purchase  from  other  persons.  Held,  that  it  was 
immaterial  whether  plaintiff  had  a  good  title  or  not;  that  defendant  held  no  title 
under  plaintiff,  the  oral  contract  being  void  under  the  statute ;  and  could  not  set  up 
in  defense  a  title  hostile  to  the  one  under  which  he  held,  without  first  surrendering 
possession  to  plaintiff. 

2.  Bamb— Dbfensss— Plba  or  RsceNvxNTioN— Joinder  ov  Demand. 

Plaintiff  instituted  his  action  to  recover  possession  of  certain  lands,  and  rents 
therefor,  and  at  the  same  time  sued  out  a  wnt  of  sequestration.  Defendant  filed  a 
plea  in  reconvention^  seeking  to  make  plaintiff's  attorney  a  party  to  the  suit,  to  re- 
cover for  aUeged  wrongs  connected  with  the  wrongful  execution  of  the  writ.  Held, 
that  the  court  properly  sustained  exceptions  to  so  much  of  the  plea  as  sought  to 
make  the  attorney  a  party,  as  the  demand  against  the  attorney  was  not  a  mutual  de- 
mand between  the  parties  to  the  suit,  and  was  not  a  proper  demand  for  set  off. 
8.  Samb— WRONGrcL  Lbvt  ov  Progbss  bt  Bheripf. 

Plaintiff  instituted  his  action  to  recover  possession  of  oertam  lands,  and  rents 
therefor,  and  at  the  same  time  sued  out  a  writ  of  sequestration.  Defendant  filed  a 
plea  in  reconvention,  charging  tnrouffful  acts  ui>on  the  sheriff  and  plaintiff's  attor- 
ney in  executing  the  writ,  whereby  he  was  damaged,  and  charged  that  such  acts 
were  **  ratified^  adopted,  and  approved  **  by  plaintiff.  Held,  that  it  was  error  to  sus- 
tain an  exoeption  to  this  part  of  the  plea.  The  court  ought  to  have  submitted  to  the 
jury,  as  a  question  of  fact,  whether  the  sheriff  abus^  his  powers,  and  whether 
plamtiff  was  responsible  therefor. 

Commissioners^  decision.    Error  from  district  court.  Falls  county. 

Action  by  plaintiff,  E.  G.  Hanrick,  to  recover  from  defendant,  Ike  Casey,  a 
tract  of  50  acres  of  land,  and  rents  therefor.  Judgment  for  plaintiff,  and  de- 
fendant brought  error. 

Brady  <fe  Ring,  for  plaintiff  in  error.  Goodrich  4&  Clarkson,  for  defendant 
in  error. 

Maltbee,  J.  This  suit  was  brought  by  E.  G.  Hanrick  against  Ike  Casey 
in  the  district  court  of  Falls  county,  on  twenty-sixth  of  October.  1881,  to  re- 
cover 50  acres  of  land  out  of  the  Le  Serda  11-lea^ue  grant,  with  the  rents 
therewith  accuring.  It  appeared  that  E.  G.  Hanrick  had  been  in  the  lawful 
possession  of  the  land,  claiming  it  as  his  own  since  the  year  1871  or  1872;  that 
he  had  caused  houses  to  be  builded  upon  it,  and  put  35  or  40  acres  in  cultiva- 
tion, and  that  it  was  worth  about  $100  per  annum  rent;  that,  in  the  summer 
of  1878,  Hanrick,  through  his  agent,  Goodrich,  made  a  contract  for  the  sale  of 
the  land  to  W.  A.  Graves,— Graves  paying  flOO,  and  agreeing  to  execute  his 
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note  for  $500,  when  Qoodrich  was  to  make  him  a  bond  for  title  to  the  land. 
Graves  entered  at  once  into  the  possession  of  the  land,  but  failed  to  execute 
his  note,  and  Goodrich  never  executed  a  bond  or  other  writing  for  the  land. 
E.  G.  Hanrick  had  always  claimed  to  be  the  sole  heir  of  Edward  Hanrick, 
who  was  shown  to  have  died  seized  of  the  Le  Serda  grant,  and  it  was  the  in- 
tention of  Goodrich,  if  Graves  had  complied  with  his  contract,  to  have  made 
him  a  general  warranty  deed  to  the  land.  E.  G.  Haniick  had  before  this  sold 
a  good  deal  of  this  grant,  claiming  to  be  the  exclusive  owner,  as  the  sole  heir 
of  said  Edward  Hanrick;  but  nothing  was  said  to  Graves  by  Goodrich  as  to 
the  validity  of  Hanrick's  title  either  at  or  before  the  sales.  Goodrich  knew 
that  Edward  Hanrick  had  relations  living  in  Inland,  but  did  not  think  that 
aliens  could  inherit  land  in  Texas,  and  believed  that  E.  G.  Hanrick  was  the 
sole  owner  of  the  land.  In  the  fall  of  1879,  Goodrich  learned  that  Casey  was 
in  the  possession  of  the  land,  and  went  to  him  and  demanded  rent.  Casey 
claimed  that  he  had  already  paid  the  rent  to  Graves,  and  proposed  to  buy  the 
land.  Goodrich  agreed  to  sell,  if  Casey  would  make  a  payment  the  next  sea- 
son. Casey  failed  to  make  the  payment,  and  Goodrich  demanded  rent,  and 
possession  of  the  land.  In  the  year  1880,  W.  A.  Graves  had  conveyed  to  said 
Ciisey  all  the  right,  title,  and  interest  that  he  had  in  the  land,  Casey  having 
knowledge  of  the  extent  of  Graves*  claim.  This  suit  was  filed  on  twenty- 
sixth  of  October,  1881.  A  few  days  before,  Goodrich  again  demanded  posses- 
sion of  the  land.  On  the  twenty-second  of  October,  H.  F.  Ring,  for  himself, 
and  as  agent  of  certain  of  the  heirs  of  Edward  Hanrick,  entitled,  or  supposed 
to  be  entitled,  to  one  undivided  third  of  his  estate,  conveyed  to  said  Casey  the 
land  in  controversy,  to  be  paid  for  after  all  of  the  lands  belonging  to  the  es- 
tate of  the  said  Edward  Hanrick  had  been  partitioned,  and  the  title  to  this 
entire  tract  vested  in  Casey,  under  said  partition;  and,  in  case  said  land 
should  be  allotted  to  any  of  the  other  heirs  or  their  vendees,  payment  was  to 
be  made  to  them.  There  was  a  suit  by  said  W.  A.  Graves,  in  the  district 
court  of  Falls  county,  against  Ike  Casey  concerning  this  tract  of  land,  in 
which  the  court  rendered  judgment  canceling  the  notes  that  Casiey  had  given 
Graves  for  the  land,  and  restoring  the  possession  of  the  land  to  Graves,  which 
Graves  at  once  surrendered  to  the  defendant  in  error,  E.  G.  Hanrick;  so  that 
at  the  trial  Hanrick  was  in  possession  of  the  land,  it  having  been  voluntarily 
restored  to  him  by  Graves.  All  of  which  was  set  up  by  Hanrick's  supple- 
mental petition,  filed  February  17,  1885,  and  proved  on  the  trial. 

At  the  commencement  of  the  suit,  a  writ  of  sequestration  was  sued  out, 
and  said  Casey's  possession  of  the  land  temporarily  interrupted  by  virtue 
thereof.  He  afterwards  replevied,  and  claimed  damages  for  the  wrongful 
and  malicious  suing  out  and  execution  of  the  writ,  and  claimed  that  he  had  a 
right  to  hold  possession  of  the  land  under  the  facts  hereinbefore  stated,  or,  at 
all  events,  that  Hanrick  should  be  enjoined  from  further  prosecuting  this  suit 
until  the  litigation  between  the  heirs  of  Edward  Hanrick,  deceased,  and  E. 
G.  Hanrick,  should  be  disposed  of, — ^alleging  in  this  behalf  that  E.  G.  Han- 
rick had,  before  his  sale  of  the  land  to  Graves,  sold  more  than  his  share  of 
the  estiiteof  Edward  Hanrick;  that  he  was  insolvent;  and  that  the  United 
States  court  had  already  rendered  a  judgment  in  favor  of  the  heirs  of  Ed- 
ward Hanrick.  under  whom  he  (Casey)  claimed,  against  said  E.  G.  Hanrick, 
for  an  undivided  one-third  interest  in  the  lands  belonging  to  the  estsxte  of 
said  Edward,  which  included  the  land  in  controvei-sy.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  E.  G.  Hanrick  for  the  land,  for  the  rents 
while  Casey  held  possession ;  from  which  the  said  Ike  Casey  prosecutes  his 
writ  of  error. 

W.  A.  Graves  entered  into  possession  of  the  land,  as  the  vendee  of  E.  G. 
Hanrick,  under  a  verbal  contract  with  his  agent,  G.  W.  Goodrich.  He  is 
not  shown  to  have  been  deceived,  or  in  any  way  misled,  as  to  the  title.  He 
paid,  on  taking  possession,  only  the  sum  of  f  100.    He  is  not  shown  to  have 
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ever  offered  or  desired  to  comply  with  his  contract  with  Goodrich;  neither  is 
he  shown  to  have  been  in  any  way  damaged  by  said  contract,  or  to  have  done 
anything  whatever  tliat  would  have  entitled  him  to  have  called  on  E.  G.  Han- 
rick  to  make  title  to  the  land.  On  the  other  hand,  one  year's  rent  of  the  land 
is  shown  to  be  worth  all  that  Graves  ever  paid  on  his  contract  of  purchase. 
This  contract  was  void  under  the  statutes  of  the  state,  and,  in  view  of  the 
facts  proven,  it  could  have  been  of  no  consequence  to  Graves  whether  E.  G. 
Hanrick  was  the  sole  owner  of  the  land.  Graves  sold  Casey  only  such  title  as  he 
liad, — which  was  none  at  all;  nor  was  his  claim  based  on  any  equity.  Casey, 
knowing  that  he  had  no  just  claim  to  the  land,  agreed  to  buy  from  Goodrich, 
but  when  time  for  payment  came  around,  he  failed  to  pay  as  he  had  agreed 
to  do,  and,  upon  possession  being  demanded,  he  immediately  purchased  a  title 
hostile  to  the  one  under  which  he  was  holding,  and  seeks  to  defend  without 
first  surrendering  possession  to  E.  G.  Hanrick.  There  is  no  dispute  but  that 
tenants,  and  their  privies  in  blood  or  estate,  are,  as  a  general  rule,  estopped 
from  contesting  the  title  of  their  landlord  as  long  as  they  hold  the  possession 
originally  derived  from  him.  Most  of  the  exceptions  to  this  rule  are  stated  in 
4  Wait,  Act.  &  Def.  259,  as  follows:  "The  tenant  may,  however,  show  that 
the  landlord's  title  has  expired,  or  that  some  change  has  taken  place  in  it 
since  the  lease;  that  he  himself  has  purchased  a  title  not  inconsistent  with  his 
duty  as  tenant;  or  that  he  was  induced  to  accept  the  lease  or  possession  by 
fraud  or  mistake."  Casey  has  not  shown  himself  to  be  within  any  of  the  ex- 
ceptions stated,  and  we  are  of  opinion  that  the  title  purchased  by  him  was  in- 
consistent with  the  duty  that  he  owed  E.  G.  Hanrick, — ^that  it  was  purchased 
in  bad  faith;  and  to  allow  him  to  set  it  up,  in  this  suit,  would  be  to  aid  in  the 
violation  of  his  duty  to  defendant  in  error.  From  this  it  follows  that  the 
court  did  not  err  in  ruling  out  all  evidence  tending  to  show  that  the  said  Casey 
had  acquired  an  interest  in  the  land,  or  in  refusing  to  enjoin  E.  G.  Hanrick 
from  prosecuting  his  suit  until  Casey*s  interest  in  the  land  could  be  ascer- 
tained. 

Nor  do  we  think  the  court  erred  in  sustaining  exceptions  to  that  portion  of 
Casey's  plea  in  reconvention  that  sought  to  make  G.  W.  Goodrich,  one  of  Han- 
rick's  attorneys,  a  party  to  the  suit,  for  the  purpose  of  recovering  damages  on 
account  of  his  alleged  wrongful  and  malicious  acts  in  advising  and  directing 
the  sheriff,  in  executing  the  wiit,  to  dispossess  Casey  without  giving  him  an 
opportunity  to  make  a  replevin-bond.  There  can  be  no  doubt  but  that  Casey 
had  a  right  to  bring  suit  for  all  the  damages  he  may  have  sustained  on  account 
of  the  wrongful  or  malicious  suing  out  of  the  writ  of  sequestration,  and  to 
join  all  in  the  suit  who  in  any  way  participated  therein;  bnt  it  does  not  neces- 
sarily follow  that  such  suit  could  be  main  tamed  by  way  of  plea  in  reconven- 
tion. It  is  a  general  rule  that  demands  cannot  be  set  off"  unless  they  are 
mutual,  and  between  parties  to  the  action.  7  Wait,  Act.  &  Def.  486.  Here, 
damages  occasioned  by  Goodrich's  acts,  outside  of  his  duty  as  attorney,  are 
sought  to  be  set  off  against  a  claim  due  from  Ctisey  to  E.  G.  Hanrick  for  rent. 
The  writ  of  sequestration  Wixs  properly  sued  out,  but  Goodrich  is  charged  with 
causing  it  to  be  executed  in  an  illegal,  oppressive,  and  wanton  manner.  This 
was  outside  of  iiis  duty  as  attorney,  and  presumably  outside  of  his  employment. 
It  would  be  manifestly  unjust  to  allow  such  damages  to  be  set  off  against  Han- 
rick's  claims  for  rent,'and  we  do  not  think  that  the  statute  ever  contemplated 
that  it  might  be  done.  In  addition  to  this,  it  would  tend  to  complicate  the  is- 
sues very  much,  if  every  one  who  might  participate  in  the  wrongful  or  mali- 
cious suing  out  of  attachments  or  writs  of  sequestration  should  be  made  parties 
to  the  original  suit  by  way  of  plea  in  reconvention. 

It  was  alleged,  however,  in  Casey's  answer,  to  which  exceptions  were  sus- 
tained, that  the  sheriff,  in  executing  the  writ  of  sequestration,  by  direction  of 
Goodrich,  and  also  of  Hanrick,  refused  to  allow  Casey  a  reasonable  time  to 
make  a  replevin-bond,  which  he  was  able  to  make,  and  afterwards  did  make; 
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and  that  said  sheriff  threw  his  household  goods  out  of  doors,  and  forced  Casey's 
daughter  also  to  leave  while  it  was  raining,  and  the  weather  otherwise  inclem- 
ent, without  any  necessity  therefor,  to  gratify  the  malice  of  Goodrich ;  and  that 
said  acts  were  ratified,  adopted,  and  approved  by  said  Hanrick.  This,  if  true* 
was  a  gross  abuse  of  the  process  of  the  court,  for  which  the  sheriff  would  be 
liable,  (Crock.  Sher.  p.  332,  par.  845;  Rogers  v.  Brewster,  5  Johns.  125;)  and,  if 
Hanrick  ratified  these  acts,  he  would  also  be  liable.  The  court  should  have 
submitted  to  the  jury,  as  a  question  of  fact,  whether  the  sheriff  had  abused 
the  process  of  the  court  in  executing  the  writ  of  sequestration,  and  whether 
E.  C.  Hanrick  was,  under  the  facts  of  the  case,  responsible.  In  sustaining 
exceptions  to  this  portion  of  said  Casey's  answer,  we  think  there  was  error  for 
which  the  judgment  should  be  reversed,  and  the  cause  remanded. 

Willie,  C.  J.    Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


BiLGEB  et  al.  V.  Buchanan  et  al. 
{Supreme  Court  of  Texas.    November  1, 1887.) 

1.  JuDOMBNT— Action  to  CAiroEir-JuDOMBNT  as  Eyidbncb. 

In  an  action  to  cancel  a  judgment  alleged  to  have  been  fraudulently  obtaineO,  the 
court  admitted  in  evidence  another  iudgment  tending  to  disprove  the  facts  upon 
which  the  case  in  suit  was  founded.    ISetd  not  error. 

2.  BVIDENCB— DOCUMBNTJLBT— DeBDS. 

Where  a  deed  was  admitted  in  evidence  to  prove  extraneous  facts,  of  which  the 
jury  were  the  sole  judges,  and  the  objection  was  raised  that  no  proof  had  been 
offered  of  its  delivery,  and  that  the  grantee  had  denied  its  acceptance,  held  not  error, 
as  these  were  the  questions  for  the  jury  to  determine. 
8.  Savb— Depositions  Taken  in  Another  Action. 

In  the  trial  of  an  action,  plaintiffs  offered  in  evidence  a  deposition  of  the  defend- 
ant, taken  in  another  action,  in  regard  to  the  same  subject-matter.    The  only  objoo- 
tion  to  the  deposition  was  tnat  it  was  not  properly  taken,  as  required  by  statute. 
Held  properly  admitted  as  an  admission  of  the  defendant. 
4.  Witness— Competency— Paktt  to  the  Action. 

Testimony  by  a  party  to  the  action  as  to  statements  of  a  deceased  ancestor  of  the 
plaintiff,  under  whom  his  adversary  claims,  is  inadmissible,  although  the  puty  is 
improperly  joined  as  such. 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 

This  action  was  brought  by  Jane  and  William  Buchanan,  plaintiffs,  against 
H.  H.  Bilger  and  others,  defendants,  to  cancel  and  set  aside  a  judgment. 
Judgment  for  plaintiffs,  and  defendants  appeal.    The  opinion  states  the  facts. 

/.  If,  Culberson  and  L,  S.  Schluter,  for  appellants.  Geo.  T.  Todd  and  C. 
A,  Culberson,  for  appellees. 

WiLLiB,  C.  J.  This  cause  was  before  this  court  on  a  former  occasion,  and  is 
reported  in  64  Tex.  689.  It  was  there  held  that  the  petition  set  forth  a  good 
cause  of  action  against  the  defendant,  In  so  far  as  it  sought  to  annul  for 
fraud  a  judgment  obtained  against  O'Hara  by  confession,  and  the  cause  was  re- 
manded for  a  trial  de  novo.  Upon  the  second  trial  below,  the  cause  was  sub- 
mitted to  the  court  and  juiy  upon  that  question  alone,  and  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiffs,  and  from  that  judgment  this  appeal  is 
prosecuted.  The  case  comes  before  us  now  on  five  assignments  of  error;  but 
the  fifth  cannot  be  considered,  being  in  violation  of  the  rules  of  this  court. 

The  first  assignment  relates  to  the  action  of  the  court  in  allowing  the  plain- 
tiffs to  read  in  evidence  the  judgment  of  the  district  court  of  Marion  county 
in  the  case  of  JoJm  8»  O'Hara  v.  Wm.  Bonner  and  E,  Terry  and  Wife. 
There  was  no  error  in  the  admission  of  this  judgment  in  evidence.  The  judg- 
ment which  this  suit  seeks  to  cancel  and  set  aside  was  alleged  to  have  been 
obtained  on  the  ground  that  O'Hara  had  no  title  to  the  50  acres  of  land  sold  to 
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the  defendant  Bilger,  and  had  therefore  broken  his  warrantj.  The  judgment 
admitted  in  evidence  established  the  title  in  O'Hara,  and  showed  that  there 
was  in  reality  no  such  breach.  Had  it  been  obtained  before  Bilger  brought 
his  suit,  or  during  its  pendency,  it  would  have  defeated  the  suit  entirely,  l^o 
one  besides  the  other  parties  to  that  judgment  could  have  recovered  the  land 
from  Bilger,  and  their  right  to  do  so  was  effectually  destroyed  by  the  judg- 
ment rendered  against  them.  Rendered,  as  it  was,  after  Bilger's  judgment 
was  obtained,  it  at  least  showed  a  failure  on  the  part  of  those  who  Bilger 
claimed  had  the  better  title  to  establish  it  at  law,  and  thus  tended  to  disprove 
the  facts  upon  which  he  founded  his  suit  against  O'Hara.  We  think  the  judg- 
ment was  admissible  for  that  purpose. 

As  to  the  second  assignment,  we  think  the  court  properly  allowed  the  deed 
to  be  read  to  the  jury.  The  only  objections  raised  to  it  in  the  bill  of  excep- 
tions are  that  the  plaintiff  had  not  proved  or  offered  to  prove  that  the  deed 
had  been  delivered,  and  that  Bilger  had  accepted  it;  he  having  specially  denied 
its  acceptance.  Whether  the  deed  was  delivered  or  accepted  depended  on  cir- 
cumstances of  which  the  jury  were  to  be  the  judges.  It  the  judge  had  ex- 
cluded the  deed,  he  would  have  taken  the  question  from  the  jury,  and  passed 
upon  the  weight  of  testimony  himself.  The  question  was  not  whether  the 
deed  should  go  to  the  jury,  but  whether  they  should  consider  it  in  making  out 
their  verdict.  When  the  question  as  to  whether  the  jury  should  take  into 
consideration  an  instrument  offered  in  evidence  by  either  party  depends  upon 
extraneous  facts,  of  which  they  are  the  sole  judges,  it  is  not  improper  to  allow 
the  instrument  to  go  to  them,  in  connection  with  facts  upon  which  its  con- 
sideration depends;  and  those  facts  may  be  introduced  after  the  deed  has 
been  submitted.  The  instrument  is  to  be  regarded  as  in  evidence,  only  in 
the  event  that  the  subsequent  extraneous  proof  shows  it  entitled  to  consid- 
eration. 

Other  objections  are  raised  to  the  deed  in  this  court,  but,  as  they  were  not 
made  below,  we  need  not  pass  upon  them.  Sharp  v.  Schmidt,  62  Tex.  263. 
Objection  was  made  to  reading  Bilger's  depositions  in  the  case  between 
O'Haraand  Bonner.  The  objection  amounted  to  this:  that  the  depositions 
were  not  properly  taken,  as  is  required  in  case  of  depositions  given  under  the 
statutes.  It  is  not  objected  that  the  statements  of  Bilger  were  not  proven  b^ 
the  testimony  of  the  officer  before  whom  they  were  made.  Bilger's  admissions 
made  in  those  depositions  were  good  testimony  against  himscdf.  It  mattered 
not  that  there  was  no  commission,  or  whether  they  were  made  under  oath 
before  a  proper  officer.  If  they  had  been  made  privately  to  an  individual,  they 
should  have  been  received,  if  proven  by  the  party  in  whose  presence  they  were 
made.  They  were  not  so  proven;  but  objection  was  not  made  on  that  ground, 
And,  as  against  all  the  objections  taken,  they  were  properly  admitted.  ^"^ 

The  bill  of  exceptions  does  not  show  what  were  the  objections  to  Wahler's 
testimony,  which  was  excluded.  From  a  note  appended  by  the  district  judge 
to  the  bill,  it  appears  that  it  was  ruled  out  because  Wahler  was  a  party  to  the 
suit,  and  the  testimony  was  as  to  a  statement  made  by  O'Hara,  the  deceased 
ancestor  of  the  plaintiff.  This  appears  to  be  the  case,  and  the  evidence  was 
not  admissible,  under  our  statute.  It  is  no  answer  to  say  that  Wahler  was 
an  improper  party  to  the  suit;  the  only  question  in  the  case  being  as  to  the 
fraudulent  character  of  the  judgment  sought  to  be  set  aside, — a  matter  con- 
cerning which  no  recovery  could  be  had  against  him.  Whether  a  defendant 
is  a  proper  party  to  a  suit  cannot  be  tried  on  a  question  as  to  the  admissibility 
•of  evidence.  If  one  is  improperly  a  party,  and  this  is  apparent  on  the  face  of 
the  pleadings,  the  objection  should  be  made  before  the  evidence  is  taken, 
should  the  party  wish  to  testify.  If  the  misjoinder  is  not  developed  until  the 
evidence  has  been  taken,  wholly  or  in  part,  the  party  wishing  to  testify  should 
move  the  court  to  have  the  case  dismissed  as  to  him.  If  he  is  not  successful 
in  either  event,  he  can  have  the  rulings  below  revised  in  this  court.    But  if 
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he  continnea  party,  though  an  improper  one,  he  cannot  testify  as  to  state- 
ments made  by  a  deceased  ancestor  under  whom  his  adversary  claims.  The 
appellants  did  set  up  that  Wahler  was  not  a  proper  party  to  the  cause,  but 
thej^  did  not  obtain  any  ruling  of  the  court  upon  the  question,  and  the  infer- 
ence is  that  the  exceptions  were  abandoned.  Being  still  a  party  to  the  suit, 
he  was  excluded  by  the  statute,  and  the  court  did  not  err  in  not  allowing 
his  evidence  to  go  to  the  jury  as  to  the  matters  stated  in  the  bill  of  ex- 
ceptions. 

No  objection  to  the  suflSciency  of  the  evidence  to  sustain  the  verdict  is 
made  in  such  manner  that  we  can  consider  it,  and,  there  being  no  error  in  any 
of  the  matters  of  which  we  liave  taken  notice,  the  judgment  is  aflirmed. 


Thompson  et  al,  v.  Gipfin. 
(Supreme  Court  of  Texas.    November  11, 1887.) 

1.  Vendor  ajtd  Vbitobr— Vendor's  Libn—Entorcbmbnt— Parties. 

In  an  action  to  subiect  to  a  vendor's  Hen  certain  lands,  plaintiff  joined  with  the 
maker  of  the  note,  alleging  that,  although  the  land  had  been  conveyed  in  separate 
parcels,  it  was  all  one  transaction ;  that  the  maker  had  signed  some  of  the  notes  for 
the  purchase  of  the  other's  part,  and  the  latter  some  of  the  notes  for  the  former's; 
and  that  the  notes  were  a  lien  on  both  tracts.  Plaintiff  recovered  against  the  maker 
of  the  note  only,  and  the  judgment  did  not  subject  any  but  his  portion  of  the  land 
to  the  lien.  Meld  no  improper  misjoinder. 
9.  Judombnt—Res  Adjxtdicata—Pleadino. 

In  an  action  on  a  note,  where  the  defense  of  rea  adjudlcata  is  pleaded,  it  is  nec- 
essax*7  to  negative  the  idea  that  the  note  in  suit  was  taken  into  consideration  in  de- 
termining how  much  should  be  applied  in  payment  of  the  claim  in  the  former  suit. 
8,  Same— Eftect  of  Appeal. 

In  Texas,  where  the  defense  of  res  adjvdicata  is  set  up,  it  is  improper  to  admit 
in  evidence  a  writ  of  error,  bonds,  etc.,  to  show  that  the  judgment  has  been  ap- 
pealed from,  as  an  appeal  does  not  vacate,  but  merely  suspends,  the  judgment. 
4.  Appeal— Decision— Harmless  Error. 

Where  it  appears  that  no  injury  results  from  the  overruling  of  a  demurrer,  the 
supreme  court  will  not  interfere. 

Appeal  from  District  court,  Cherokee  county;  Jam£S  I.  Pcreins,  Judge. 

Suit  by  F.  £.  Gitiln  against  the  appellants  upon  a  promissory  note  signed 
by  F.  E.  Thompson,  purporting  to  be  given  to  John  R.  Bugg  for  a  second  pay- 
ment due  upon  a  tract  of  hmd  sold  to  the  maker  of  the  note  by  Willis  Bugg. 
The  petition  charged  that  John  B.  and  Willis  Bugg  sold  435  aud  6-10  acres  of 
land  to  James  P.  and  F.  E,  Thompson,  and  made  conveyance  to  the  former  of 
285  and  6-10  acres,  and  to  the  latter  of  150  acres.  It  was  alleged  that  this  was^ 
all  one  transaction;  and  while  each  vendee  received  a  conveyance  to  a  separate 
tract  of  land,  as  above  stated,  yet  James  P.  Thompson  signed  some  of  the 
notes  described  in  tlie  deed  to  F.  E.  Thompson,  and  the  latter  signed  some  of 
the  notes  described  in  the  deed  to  James  P.  Thompson,  and  that  each  and 
every  one  of  the  notes  were  secured  by  a  vendor's  lien  upon  all  the  lauds  thus 
conveyed.  The  petU;ion  alleged  that,  under  the  circumstances,  the  phiintiff 
could  not  tell  what  part  of  tiie  land  was  bound  for  either  of  the  notes,  but 
that  this  fact  was  within  the  knowledge  of  the  defendants;  that  the  note  sued 
on  was  one  of  those  given  for  the  land,  and  that  the  plaintiff  was  the  legal 
holder  of  the  same,  and  that  the  defendants  were  justly  liable  on  the  note. 
Prayer  was  made  for  judgment  on  the  note,  and  a  foreclosure  of  the  vendor's 
lien  upon  the  entire  tract  of  land.  It  was  further  asked  that  if  this  relief 
was  denied  him,  and  the  defendants  claimed  that  each  of  the  sales  was  a  sep- 
arate contract,  and  that  each  became  liable  to  pay  a  certain  price  for  a  cerbiia 
part  of  the  lands,  then  that  the  said  defendants  be  required  to  adjust  their 
equities  between  tliem^elves;  that  they  be  required  to  point  out  the  particular 
part  of  said  land  for  which  the  note  sued  on  was  given;  and  that  plaintiff  re- 
cover judgment  against  them,  or  either  of  them,  as  his  equities  demand;  and 
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for  a  foreclosure  of  the  vendor's  lien  on  that  part  of  the  land  for  which  said 
note  was  given. 

Tlie  defendants  pleaded  in  abatement  a  misjoinder  of  causes  of  actions  and 
of  parties.  They  also  pleaded  the  general  denial,  and  a  specisd  plea  to  the 
effect  tiiat  the  title  to  the  note  was  in  the  estate  of  W.  F.  Tliompson,  de» 
ceased,  and  plaintiff  held  it  as  collateral  security  for  a  debt  against  Thompson, 
He  pleaded  to  the  effect  that  said  deceased  held  this  and  other  notes  and 
claims  against  him»  and  there  was  an  understanding  between  them  that  they 
were  to  make  payments  on  the  notes  in  cotton  and  other  produce,  and  that 
all  of  the  said  notes  were  paid  off  before  maturity.  To  this  Glfiin  replied,, 
among  other  things,  that  in  a  certain  suit  previously  tried  in  the  same  court, 
wherein  Tillie  A.  Thompson et  aL  were  plaintiffs*  and  tiie  said  James  P.  and 
F.  E.  Thompson  were  defendants,  tlie  latter  set  up  and  pleaded  the  identical 
payments  pleaded  in  this  cause  against  certain  other  notes  tlierein  sued  on* 
given  for  part  of  the  purchase  price  of  the  same  land  for  which  the  note  in  suit 
was  given,  and  that  they  were  considered  settled,  paid  off,  and  discharged; 
and  the  plaintiffs  recovered  judgment  in  that  suit  for  one  cent  and  costs.  The^ 
plaintiffs  in  that  suit  were  the  surviving  widow  and  children  of  W.  F.  Thomp- 
son. To  this  plea  of  res  adjudioata  the  plaintiffs  demurred  generally,  and 
alleged  the  following  special  exceptions:  (1)  The  plea  failed  to  show  that  the 
subject-matter  and  issues  and  parties  in  the  two  cases  were  the  same;  (2) 
that  the  issue  in  the  two  cases  was  material  in  the  former;  (3)  that  the  plea 
did  not  show  that  the  judgment  in  the  former  case  was  upon  the  merits;  (4) 
it  did  not  show  the  several  matters  of  payment  and  set-off  pleaded  in  that 
case.  The  court  overruled  the  demurrer  to  the  petition,  and  that  the  plea  of 
res  adjudicata  and  the  trial  upon  the  other  issues  made  by  the  pleadings  re- 
sulted in  a  judgment  for  the  plaintiffs  for  $289  principal  and  interest  against. 
F.  E.  Thompson,  and  for  costs  against  both  defendants;  and  an  order  fore- 
closing the  lien  upon  the  150  acres  of  land  deeded  to  said  F.  E.  Thompson  by 
John  li.  Bugg.  From  this  judgment  the  defendants  have  appealed  to  this 
court. 

V.  T,  McChesney^  for  appellants.    Frank  Templeton,  for  appellee. 

Willie,  C.  J.,  {after  stating  tTie  faGts.)  It  is  assigned  that  the  court 
erred  in  overruling  the  defendant's  plea  in  abatement.  The  sCiit  was  brought 
to  subject  to  a  vendor's  lien  a  tract  of  land  in  which  it  was  alleged  both  par- 
ties had  an  interest.  In  such  a  suit  both  the  defendants  were  necessary  par- 
ties, in  order  to  bind  their  interests  in  the  land  by  the  judgment.  The  cause 
of  action  was  a  promissory  note,  and  a  vendor's  lien  to  secure  it,  and  this 
was  not  joined  with  any  other.  But  it  is  unimportant  whether  there  is  a> 
misjoinder  of  causes  of  action  or  of  parties,  in  view  of  the  final  disposition 
made  of  the  case  below.  The  plaintiff  did  not  recover  against  any  one  upon 
the  note  except  the  defendant  who  executed  it,  and  did  riot  subject  to  the 
vendor's  lien  any  other  portion  of  the  land  except  that  which  was  conveyed 
to  this  particular  defendant.  In  the  absence  of  a  statement  of  facts,  we 
must  presume  that  the  proof  corresponded  with  the  judgment;  that  is,  that 
it  was  shown  that  the  appellant  F.  E.  Thompson  gave  the  note  for  the  tract 
of  land  subjected  to  the  vendor's  lien.  No  injury,  therefore,  resulted  from 
overruling  the  demurrer,  and  it  is  not  important  whether  it  was  well  talcen 
or  not. 

The  next  assignment  of  error  Is  to  the  action  of  the  court  in  overmling  the 
the  demurrer  to  plaintiff's  reply  of  res  adjudicata  to  the  defendant's  plea  of 
payment.  It  is  true  that  the  plaintiff  alleges,  in  his  reply,  that  the  same 
charges  and  actions  pleaded  in  this  action  were  set  up  in  another  suit,  upon 
other  notes  given  for  the  purchase  of  the  lands  mentioned  in  the  petition,  and 
that  these  charges  and  items  were  considered  settled,  paid  off,  and  discharged 
by  the  judgment  in  that  case.    This  may  be  true,  and  yet  the  plaintiff  not  en- 
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titled  to  recover  in  this  action.  The  plea  alleged  that  the  produce  delivered 
was  to  be  credited,  as  well  upon  the  note  here  sued  on,  as  upon  the  notes 
which  were  the  basis  of  the  other  action.  If  so,  it  was  perfectly  competent 
in  that  action  to  show  that  the  produce  had  satisfied  the  note  here  sued  on,  as 
well  as  those  claimed  in  that  case  to  have  been  paid,  and  the  presumption 
was  that  such  proof  was  made;  that  being  the  state  of  the  case  made  by  the 
facts  set  forth  in  the  defendant's  present  plea  of  payment,  and  the  plaintiffs 
in  that  case  having  recovered  no  more  than  a  nominal  Judgment.  To  have 
made  the  plea  of  f^es  acytidicata  good,  it  was  necessary  to  negative  the  idea  that 
the  present  note  was  taken  into  consideration,  in  that  case,  in  determining 
how  much  of  the  produce  was  to  be  applied  towards  the  payments  of  the 
notes  thei-e  in  suit.  It  would  certainly  be  unjust  to  the  defendants  to  reduce 
the  amount  of  their  payment  in  the  former  case,  because  a  portion  of  the  prod- 
uce had  been  applied  to  the  present  note,  and  then  to  allow  a  recovery 
against  them  of  the  full  amount  of  that  note  in  this  suit.  This  would  be  the 
effect  of  holding  that  the  reply  of  the  plaintiff  was  a  good  plea  of  res  adjtidicata 
to  the  answer  of  the  defendants.  We  think  the  demurrer  should  have  been 
sustained. 

As  the  cause  will  be  remanded  for  a  new  trial,  it  will  be  proper  to  say  that 
the  writ  of  error,  bonds,  etc.,  taken  and  made  in  the  c&se  of  TUlie  A.  Thomp- 
son  et  al,  v.  J.  P,  and  F.  B,  Thompson  were  properly  excluded  on  this 
trial,  because  an  appeal  in  our  state  does  not  vacate  the  Judgment  below,  but 
merely  suspends  its  execution.  Hence  the  Judgment,  if  competent  to  estab- 
lish a  plea  of  res  cuijudicata,  could  not  be  defeated  for  that  purpose  by  a  writ 
of  eiTor  presented  for  its  review.    Freem.  Judgm.  §  328. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed,  and  the  cause 
remanded. 


MoMuRBAY  et  al.  t).  Stani«et  et  al. 

{Supreme  Covrt  of  Texas.    November  29,  1887.) 

Wnx—CJoKBTRUCTioN— Nature  ow  Estatb  Oonvbtbi>— Pbbcatobt  Trusts. 

The  testatjcix,  by  her  will,  gave  all  her  property  to  her  husband,  with  "full  power 
and  control  over  same  to  use  and  dispose  of  as  he  may  desire.  **  By  the  following 
clause,  she  directed  that,  **at  his  death,  should  he  have  any  of  said  property  still  re- 
maining in  his  possession  not  disposed  of  or  used  by  him,  that  the  same  shall  be  given 
by  him"  to  the  plaintiff.  Held,  that  the  will  created  a  trust  in  favor  of  the  nieces 
in  so  much  of  the  property  as  remained  in  the  possession  of  the  husband  at  the  time 
of  his  death,  but  not  in  tne  proceeds  of  any  part  of  which  he  might  have  disposed 
in  his  lif  e-time.» 

Appeal  from  district  court,  Busk  county;  J.  G.  Hazlewood,  Judge. 

This  action  was  brought  by  Jessie  McMurray  and  Flora  Brown  against  P. 
B.  Stanley,  executor  of  the  will  of  N.  G.  Bagley,  and  the  devisees  and  lega- 
tees under  the  will,  to  recover  possession  of  property  under  the  will  of  F.  A. 
Bagley.     The  petition  was  dismissed,  on  demurrer.    The  plaintiffs  appealed. 

W,  J.  Graham,  J.  H.  Turner,  and  H.  L»  8tone,  for  appellants.  G,  H, 
QovZd  and  F.  B,  Sexton,  for  appellees. 

Stayton,  J.  This  action  was  brought  by  Jessie  McMurray  and  Flora 
Brown  against  the  executor  of  the  last  will  of  N.  G.  Bagley,  and  the  devisees 
and  legatees  under  that  will.  The  plaintiffs  claim  as  devisees  or  legatees  un- 
der the  last  will  of  F.  A.  Bagley,  who  died  in  the  year  1879.  F.  A.  Bagley 
was  the  wife  of  N.  G.  Bagley.  and  her  will,  which  was  alleged  to  have  been 

1  Where  a  testator  manifests  an  intention  to  vest  in  the  devisee  an  absolute  title  to  the 
property  devised,  the  subsequent  use  of  words  of  request  is  insufficient  to  defeat  this 
intention,  and  raise  a  precatory  trust.  Bale  v.  Thomsberry,  (Ky.)  5  S.  W.  Rep.  468.  For 
a  discussion  of  the  subject  of  precatory  trusts,  see  note  to  Rose  v.  Porter.  (Mass.)  5  N. 
E.  Rep.  642. 
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dulj  probated,  was  made  an  exhibit  to  the  petition.  The  two  clauses  upon 
which  the  controversy  arises  are  as  follows:  *' Third,  It  is  my  will  and  de- 
sire that  my  beloved  husband  shall  have  all  my  property,  both  real,  personal, 
and  mixed,  whatever  the  interest  may  be,  whether  separate  or  community 
interest;  and  that  he  shall  have  full  power  and  control  over  same,  to  use  and 
dispose  of  as  he  may  desire.  Fourth.  It  is  my  will  and  desire  that  at  his 
death,  should  he  have  any  of  said  property  still  remaining  in  his  possession 
not  disposed  of  or  used  by  him,  that  the  same  shall  be  given  by  him  to  my 
nieces,  Jessie  McMurray  and  Flora  Brown,  daughters  of  Vina  and  Taylor 
Brown."  The  petition  gives  a  general  description  of  the  property  which  it  is 
claimed  the  plaintiffs  are  entitled  to  under  the  will  of  Mrs.  F.  A.  Bagley,  and 
there  was  no  exception  which  questioned  the  sufficiency  of  the  description  of 
the  property  the  plaintiffs  seek  to  recover.  The  defendants  claim  the  prop- 
erty under  the  last  will  of  N.  G.  Bagley,  now  deceased,  which  was  executed 
on  September  18, 1886.  The  petition  alleged  that  N.  G.  Bagley  and  his  wife 
were  childless,  and  that  the  plaintiffs  during  the  latter  years  of  their  aunt's 
life  had  resided  in  the  family,  and  were  treated  by  her  as  if  they  had  been  her 
own  children,  she  supporting  them  to  a  great  extent;  and  that  Mrs.  Bagley 
was  an  invalid,  and  desired  and  had  their  attention  and  care  until  she  died. 
Demurrers  to  the  petition  were  filed  and  sustained,  and  the  petition  dismissed, 
and  from  that  ruling  this  appeal  is  prosecuted. 

This  ruling  was  doubtless  based  on  a  holding  that  the  will  of  Mrs.  Bagley 
vested  in  her  husband  an  absolute  title  in  fee  to  all  property  owned  In  any  right 
by  her  at  the  time  of  her  death,  and  that  it  neither  gave  to  the  plaintiffs  any 
right  to  any  part  of  her  estate,  nor  affected  it  with  any  trust  in  their  favor. 
These  are  the  main  questions  presented,  as  we  do  not  consider  the  questions 
raised  between  the  devisees  under  the  will  of  K.  G.  Bagley  as  properly  before 
us  in  this  case.  If  the  third  paragraph  of  the  will  of  Mrs.  Bagley  stood  alone, 
there  could  be  no  doubt,  when  construed  under  the  statute,  that  it  would  pass 
an  absolute  title  in  fee  to  N.  G.  Bagley,  notwithstanding  the  fact  that  it  gave, 
too,  in  terms,  a  power  to  dispose  of  the  property,  and  to  use  it  as  he  might 
desire.  In  the  construction,  however,  of  the  entire  will,  the  fact  that  the  tes- 
tatrix deemed  it  necessary  to  confer  upon  her  husband  an  express  power  to 
use  and  dispose  of  the  entire  property,  if  he  desired  to  do  so,  is  a  fact  which 
may  be  loolied  to  in  determining  what  interest  in  the  property  it  was  intended 
he  should  take;  for,  if  it  was  the  intention  of  the  testatrix  that  the  devisee' 
should  take  in  fee  absolutely  for  his  own,  there  was  no  necessity  expressly  to 
confer  upon  him  such  powers  as  every  such  owner  in  fee  possesses.  In  con- 
struing the  will,  all  its  provisions  should  be  looked  to,  for  the  purpose  of  as- 
certaining what  the  real  intention  of  the  testatrix  was;  and,  if  this  can  be 
ascertained  from  the  language  of  the  instrument,  then  any  particular  para- 
graph of  the  will  which,  considered  alone,  would  indicate  a  contrary  intent, 
must  yield  to  the  intention  manifested  by  the  whole  instrument.  It  is  evi- 
dent, from  an  inspection  of  the  will  before  us,  that  it  was  not  the  intention 
of  the  testatrix,  by  force  of  the  will  alone,  to  vest  in  Jessie  McMurray  and 
Flora  Brown  a  legal  estate  in  remainder,  to  be  enjoyed  by  them  after  the  ter- 
mination of  a  life-estate  in  N.  G.  Bagley,  for  the  will  does  not  so  provide,  but 
contemplates  that  N.  G.  Bagley  shall  do  some  act  through  which  whatever 
legal  estate  or  interest  it  was  intended  they  should  have  should  vest. 

In  the  construction  of  the  will,  several  questions  arise:  What  estate  did 
the  testatrix  intend  should  vest  in  N.  G.  Bagley?  As  before  said,  the  third 
paragraph  of  the  will,  standing  alone,  would  vest  the  entire  estate  of  the  tes- 
tatrix in  him,  and  the  inquiry  arises  whether  there  is  anything  in  the  fourth 
paragraph  of  the  will  which  shows  that  this  was  not  her  intention.  The 
words  used  in  the  third  paragraph  to  indicate  her  intention  to  confer  an  es- 
tate on  2^.  G.  Bagley  are:  "It  is  my  will  and  desire."  That  these  words  were 
used  by  the  testatrix,  in  this  connection,  to  indicate  her  intention  that  he 
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should  become  the  holder  of  some  estate  in  the  property  referred  to  in  that 
parHgraph,  no  one  would  question.  The  words  *' will''  and  '"desire"  show  an 
intention  on  the  part  of  the  testatrix,  when  used  in  such  a  connection,  to  dis* 
pose  of  the  property  to  which  thej  relate,  and  they  are  of  frequent  use  in  teaU 
amentary  papers.  The  word  "wish,"  when  used  in  such  a  connection,  is 
the  equivalent  of  the  word  "desire,"  and  has  often  been  held  to  evidence  the 
intention  of  the  testator,  when  used  in  a  will,  to  dispose  of  the  property  to 
which  the  wish  refers.  The  word  "will,"  however,  when  used  in  such  a  con- 
nection, is  a  stronger  term,  and  evidences  more  clearly,  not  only  a  desire  thai 
the  thing  willed  shall  become  the  property  of  the  person  in  whose  favor  a  be- 
quest is  made,  or  that  the  act  thus  directed  shall  be  performed,  than  does  the 
word  "wish"  or  "desire."  Its  use  evidences  the  decision  of  a  mind,  having 
power  to  carry  its  purpose  into  e£Fect,  that  something  shall  be  done  or  for- 
borne, and  makes  ttiis  mandatory,  rather  than  directory.  The  presumption, 
when  the  same  words  are  used  in  different  parts  of  an  instrument  relating  to 
the  same  subject-matter,  is  that  the  person  using  them  intended  timt  they 
should  have  the  same  signification,  unless  there  is  something  in  the  context 
evidencing  that  they  were  used  in  a  di£ferent  sense.  The  language  used  in  the 
fourth  paragraph  of  the  will,  in  so  far  as  it  indicates  the  intention  of  the  tes- 
tatrix to  coufer  a  benefit  on  her  nieces,  is  the  same  as  she  used  to  evidence  her 
intention  to  confer  some  estate  in  the  property  referred  to  upon  her  liusband 
by  force  of  the  instr  u  ment  itself.  The  words  being  mandatory  in  the  one  case, 
they  must  be  held  so  in  the  other,  in  absence  of  something  in  the  will  show- 
ing that  the  testatrix  did  not  so  use  them.  We  find  nothing  in  the  entire  will 
which  indicates  that  the  testatrix  intended  by  the  use  of  the  words,  "it  is  my 
will  and  desire  that  at  his  death  *  *  *  the  same  shall  he  given  by  him  to 
my  niecest"  to  make  it  less  mandatory  that  this  should  be  done,  to  the  extent 
contemplated,  than  was  it  that  the  husband  should  have  some  estate  in  the 
property  referred  to  in  the  third  paragraph.  The  intention  of  the  testatrix  in 
the  thii*d  paragraph  of  her  will  is  no  more  specific  or  certainly  indicated  tlia^ 
is  her  intention  as  evidenced  by  the  succeeding  paragraph.  The  third  p^irar 
graph  cannot  be  construed  and  held  to  pass  to  her  husband  an  absolute  estate 
in  fee  for  his  sole  benefit,  without  nullifying  the  succeeding  paragraph;  and, 
under  well-settled  rules  for  the  construction  of  such  instruments,  we  do  not 
feel  authorized  to  do  this,  or  to  hold  that  she  so  intended.  The  third  para- 
'  graph  of  the  will  vests  an  estate  in  N.  G.  Bagley,  and  it  also  confers  upon  him 
a  power  which  the  testatrix  could  not  have  deemed  necessary  had  she  intended 
to  or  understood  that  she  was  vesting  the  fee  of  the  entire  estate  in  him  for 
his  sole  and  exclusive  use.  The  fourth  recognizes  the  fact  that  a  power  had 
been  vested  in  N.  G.  Bagley  by  the  preceding  paragraph  which  would  not  oth- 
erwise exist  in  him  had  that  paragraph  in  terms  vested  in  him  only  a  life- 
esUite;  and  it  also  conferred  upon  liim  a  power  not  conferred  before,  in  the 
exercise  of  which  the  beneficiaries  named  in  it  were  interested.  This  latter 
power  the  testatrix,  in  effect,  declared  that  N.  G.  Bagley  should  exercise,  by 
giving  to  the  named  beneficiaries,  at  his  death,  all  the  estate  named  in  the 
third  paragi'aph  of  the  will  which  migtit  at  that  time  be  undisposed  of  by  him. 
We  are  of  the  opinion  that  N.  G.  Bagley  took  under  the  will  an  estate  in  fee 
in  the  entire  property,  but  that  this  was  in  trust  for  the  beneficiaries  named 
in  the  fourth  paragraph  of  the  will,  except  as  their  right  was  limited  by  the 
right  given  to  him  to  use  and  dispose  of  the  properly  durhig  his  life-time» 
which  was  given  by  the  express  terms  of  the  will. 

There  are  cases  that  hold  that  an  absolute  power  of  disposition,  given  to  the 
first  taker  for  his  own  benefit,  renders  a  subsequent  limiUition  void  for  repug- 
nancy; and  the  decisions  were  made  by  courts  for  whose  opinions  we  liave 
the  iiighest  respect.  We,  however,  doubt  the  propriety  of  applying  such  an 
arbitrary  rule  in  the  construction  of  testamentary  papers,  for  it  would  often 
defeat  the  intention  of  a  testator,  as  clearly  expressed  as  may  be  the  intention, 


Digitized  by 


Google 


Tex.]  m'murray  v.  Stanley.  416 

to  confer  on  the  first  taker  a  particular  estate,  with  power  to  dispose  of  a  pari 
or  the  whole  of  the  property.  At  most,  it  is  but  a  rule,  technical  in  its  nat- 
ure, based  upon  the  presumed  intention  of  a  testator,  which  ought  never  to 
be  given  a  controlling  effect  when,  by  the  clear  language  of  a  will,  it  appears 
that  the  testator  did  not  intend  that  the  first  taker  should  have  an  absolute 
estate  in  fee  for  his  own  use  and  benefit.  Any  other  ruling  may  make  the 
Intention  of  a  testator  to  depend  on  a  presumption  of  fact,  when  the  testator 
by  his  own  language  has  made  his  intention  clear,  and  thus  left  no  occasion 
for  indulging  in  presumptions.  It  is  always  dangerous  to  adopt  arbitrary 
rules  for  the  construction  of  testamentary  papers.  It  is  no  doubt  true  that 
when  an  estate  is  given  in  one  part  of  a  will,  in  clear  and  decisive  terms,  such 
estate  cannot  be  taken  away  or  cut  down  by  any  subsequent  words  that  are 
not  as  clear  and  decisive  as  the  words  of  the  clause  giving  the  estate.  As 
said  by  the  court  of  appeals  of  New  York:  **The  rule  that  a  limitation  over 
to  one  cannot  be  based  upon  primary  devise  of  an  absolute  estate  to  another 
is  founded  entirely  upon  the  supposed  intention  of  the  testator.  When  pro- 
visions are  irreconcilably  conflicting,  one  must  give  way  to  the  other,  and 
that  must  be  adopted  which  seems  to  accord  most  clearly  with  the  testator's 
primary  object  in  executing  the  instrument;  but  when  by  limiting  the  char- 
acter of  the  first  estate,  the  second  may  aLso  be  preserved,  it  is  clearly  the 
duty  of  the  court  to  do  so,  unless  such  a  construction  is  subversive  of  the 
general  scheme  of  the  will,  or  forbidden  by  some  inflexible  rule  of  law.*" 
Wager  v.  Wager,  96  N.  Y.  174,  We  know  of  no  inflexible  rule  of  law  for- 
bidding Mrs.  Bagley  to  so  dispose  of  her  property  by  will  as  to  vest  the  entire 
legal  estate  in  her  husband,  with  power  to  him  to  use  or  dispose  of  any  or  all 
of  it  during  his  life-time,  even  for  his  own  benefit,  and  at  the  same  time  to 
Test  an  equitable  estate  in  what  might  remain  at  his  death  in  her  nieces,  and 
to  confer  upon  her  husband  the  power,  and  to  make  it  bis  duty  by  will  or 
otherwise,  to  vest  the  legal  estate  in  such  remaining  property  at  his  death  in 
them.  The  following  are  cases  in  which  the  first  taker  was  given  the  right 
to  use  and  absolutely  dispose  of  the  property  in  which  a  legal  or  equitable  es- 
tate was  given,  in  so  much  as  might  remain  at  the  death  of  the  first  taker,  to 
another  person:  Smith  v.  Bell,  6  Pet.  68;  Wager  v.  Wager,  96  N.  Y.  174; 
Anderson  v.  HalVs  Adm'r,  80  Ky.  91;  Flickinger  v.  8aum,  40  Ohio  St.  591; 
Hamlin  v.  Express  Co.,  107  lU,  448;  Terry  v.  Wiggins,  47  N.  Y.  512;  Smith 
V.  Van  Ostrand,  64  N.  Y.  278;  Walker  v.  Prichard,  12  N.  E.  Rep.  886.  The 
true  construction  of  wills  very  similar  to  that  under  consideration  in  this  case 
is  also  considered  in  the  cases  above  cited.  If  Mrs.  Bagley  had  provided  in 
express  terms,  in  her  will,  that  the  part  of  her  estate  remaining  at  the  time 
of  her  husband's  death  should  go  to  the  persons  named  in  the  fourth  para- 
graph, then  a  legal  estate  therein  would  have  vested  in  them  under  the  will; 
but  this  she  did  not.  8he,  however,  did  declare,  In  her  will,  that  her  hus- 
band, at  his  death,  should  give  any  of  the  property  then  remaining  in  his 
possession  to  her  nieces.  The  language  through  which  this  was  done  was 
imperative,  and  left  no  discretion  in  N .  G.  Bagley  as  to  what  should  be  done 
with  so  much  of  the  properly  as  might  still  be  in  his  possession  at  the  time 
of  his  death.  He  was  given  a  right  to  exercise  his  discretion  as  to  the  extent 
to  which  he  would  dispose  of  the  property  or  consume  It  by  use  during  his 
life-time,  but  no  further.  The  real  inquiry  on  this  branch  of  the  ctSe  is 
whether,  looking  to  the  entire  will,  Mrs.  Bagley  intended  to  impose  an  obliga- 
tion on  her  husband  to  carry  her  expressed  will  into  effect,  or  whether,  hav- 
ing expressed  her  wishes,  she  intended  to  leave  him  to  act  on  them  or  not,  at 
his  discretion.  The  language  of  the  will  excludes  the  belief  that  she  intended 
to  vest  a  discretion  in  her  husband  as  to  the  disposition  he  should  make  of 
the  property  In  liis  possession  at  the  time  of  his  death.  This  being  true,  it 
must  be  held  that  the  will  created  a  trust  in  favor  of  Jessie  McMurray  and 
Flora  Brown>and  that  it  conferred  a  power  on  K.  G.  Bagley,  under  which  he 
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ought  to  have  done  some  act  which  would  have  vested  in  them  the  legal 
estate  in  fee  to  so  much  of  the  property  as  remained  in  his  possession  at  the 
time  of  his  death.  He  having  failed  to  do  so,  it  is  their  right  to  have  the 
trust  enforced  as  they  now  seek,  unless  there  be  such  uncertainty  as  to  the 
subject  of  the  trust  as  to  require  a  court  of  equity  to  refuse  to  carry  it  out. 

It  has  been  often  said  that,  in  cases  of  this  kind,  three  things  must  be  shown 
before  a  court  of  equity  will  declare  a  trust  to  exist,  and  enforce  it:  First,  that 
the  words  of  the  testator  ought  to  be  construed  as  imperative,  and  hence  im- 
posing on  the  trustee  an  obligation;  secondly,  that  the  subject  to  which  the 
obligation  relates  must  be  certiiin ;  thirdly,  that  the  person  intended  to  be  the 
beneficiary  under  the  trust  be  also  certain.  We  have  held  that  the  will  of  Mrs. 
Bagley  was  imperative,  and  imposed  an  obligation  on  her  husband  to  carry  out 
her  wishes,  which  to  him  were  commands;  and  there  is  no  want  of  certainty 
as  to  the  persons  who  were  intended  to  become  the  recipients  of  her  bounty. 
Is  the  subject  to  which  the  trust  was  intended  to  attach  sufficiently  certain? 
There  are  cases  which  hold  that  a  trust  cannot  be  supported  when  the  gift  to 
the  first  taker  is  absolute  in  terms,  so  as  to  give  to  him  power  to  dispose  of 
the  property,  even  if  there  be  words  following  those  by  which  the  gift  in 
terms  absolute  is  given  which  show  the  will  of  the  testator  that  the  first  taker 
shall  make  a  given  disposition  of  what  may  remain  of  the  property  at  the  time 
of  his  death;  and  so,  upon  the  ground  that  the  subject  of  the  supposed  trust 
is  uncei-tain.  This  rule  is  also  asserted  by  text  writers.  Such  a  rule,  it  seems 
to  us,  must  be  deemed  but  a  rule  of  construction,  founded  upon  a  presumed 
intent  as  to  one  thing  arising  from  an  expressed  intention  as  to  another,  rather 
than  as  a  rule  of  law,  inflexible  In  its  application,  which,  like  the  rule  before 
referred  to,  must  yield  to  the  clearly  expressed  intention  of  the  testator.  From 
the  facts  necessary  to  the  invocation  of  such  a  rule,  the  inference  may  be 
drawn,  in  the  absence  of  language  showing  a  contrary  intent,  that  the  testa- 
tor did  not  intend  to  create  a  trust,  for  the  reason  that  he  gives  the  trustee  the 
power  to  defeat  it;  but  it  cannot  be  said  that  such  a  provision  in  a  will  ren* 
ders  uncertain  the  subject  to  which  the  trust  is  intended  to  attach.  If  the 
entire  will  shows  clearly  that  it  was  the  intention  of  the  testator  to  create  a 
trust,  that  intention  cannot  be  defeated  by  the  application  of  any  mere  rule 
of  construction,  if  the  trust  be  lawful,  and  the  subject  and  object  of  it  be,  in 
a  legal  sense,  certain.  The  will  does  not  attempt  to  specify  each  particular 
piece  of  property  it  was  intended  should  pass  by  its  terms  to  K.  G.  Bagley. 
The  description  is  general,  but  may  be  made  certain  by  proof  showing  what 
property  Mrs.  Bagley  owned,  in  any  right,  at  the  time  of  her  death.  The 
trust  attached  to  all  the  property  which  passed  by  the  will  of  Mrs.  Bagley,  as 
general  as  was  the  description  given  of  it  in  that  instrument;  but,  by  the 
terms  of  the  will,  by  the  command  of  the  testatrix,  it  was  to  cease  as  to  such 
property  as  he  might  dispose  of  or  consume  in  its  use  during  his  life-time. 
What  property  remained  in  his  possession  at  the  time  of  his  death,  which  was 
a  part  of  t&e  estate  of  his  wife  at  the  time  of  her  death,  may  be  shown  with 
as  much  certainty  as  any  other  fact;  and  when  this  is  the  case  there  is  noth- 
ing in  the  fact  that  the  subject  to  be  identified  is  to  be  affected  with  a  trust 
which  can  prevent  the  application  of  the  maxim,  "that  is  sufficiently  certain 
which  can  be  made  certain."  If  the  plaintiffs  had  attempted  to  show,  at 
soAie  time  prior  to  the  death  of  K.  G.  Bagley,  to  what  property  their  ultimate 
and  beneficial  right  would  attach,  with  a  view  to  enforce  some  supposed  right, 
it  would  doubtless  have  been  held  that  the  subject  to  which  such  trust  would 
so  attach  was  then  too  uncertain;  for  N.  G.  Bagley  had.  under  the  will,  up  to 
the  very  time  of  his  death,  power  to  defeat  their  right  to  any  particular  part 
of  the  property.  Their  right  was  to  what  remained  undisposed  of  at  the  time 
of  his  death.  The  burden  of  proving  to  what  particular  property  the  trust 
attaches  rests  upon  the  plaintiffs,  and  this  they  must  prove  with  all  reason- 
able certainty.    They  are  entitled  to  recover,  under  the  averments  of  their  pe- 
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tition,  all  such  property  as  belonged  to  the  estate  of  Mrs,  Bagley  at  the  time 
ol  her  death  as  was  not  consumed  in  its  use  or  disposed  of  by  N.  G.  Bagley  be- 
fore his  death. 

The  plaintiffs,  however,  assert,  in  the  petition,  a  right  to  follow  the  pro- 
ceeds of  any  property  which  belonged  to  the  estate  of  Mrs.  Bagley  at  the  time  of 
her  death,  which  was  subsequently  disposed  of  by  her  husband.  We  think 
the  true  construction  of  the  will  limits  the  right  of  the  plaintiffs  to  a  recovery 
of  property  of  the  estate  of  Mrs.  Bagley  which  was  in  the  actual  or  construc- 
tive possession  of  N.  G.  Bagley,  and  undisposed  of  by  sale  or  otherwise,  at  the 
time  of  his  death.  Such  is  the  letter  of  the  will,  and  there  is  nothing  in  the 
relationship  of  the  parties,  or  the  purposes  for  which  the  power  to  use  and  dis- 
pose of  the  property  was  most  probably  given  to  the  husband,  which  would 
authorize  a  holding  that  the  testatrix  Intended  that  her  nieces  should  have  the 
right  to  follow  and  have  the  proceeds  of  any  part  of  her  estate  that  might  be 
disposed  of  by  her  husband. 

For  the  error  of  the  court  in  sustaining  the  demurrer  to  the  petition,  the 
Judgment  of  the  district  court  will  be  reversed  and  the  cause  remanded. 


Feibleman  et  al,  v.  Edmunds. 
(Supreme  Court  of  Texas.    December  13, 1887.) 

1.  Rbmotal  or  Cacses— Application— TiMB  to  Makb. 

Defendants  were  non-residents,  and  were  served  with  notice  of  suit,  as  provided 
by  Rev.  St.  Tex.  arts.  1290, 1231.  At  the  term  to  which  the  notice  was  returnable, 
defendants  moved  to  quash  the  service,  which  motion  the  record  did  not  show  to 
have  been  acted  upon,  out  leave  to  amend  the  return  so  as  to  cure  the  defects  was 
granted.  Subsequently,  during  the  same  term,  defendants  moved  to  dismiss  ^he 
cause  for  want  of  jurisdiction.  The  cause  went  over  to  the  next  term  of  court  with 
the  motions  to  quash  and  to  dismiss  still  pending.  The  court  then  overruled  the  mo- 
tion to  dismiss,  and  defendants  applied  to  have  the  cause  removed  to  the  United 
States  circuit  court.  Held  that,  the  succeeding  term  being  the  first  term  at  which 
issue  could  be  joined  upon  the  merits  of  the  case,  the  application  for  removal  was 
in  time,  within  the  meaning  of  act  of  congress  of  March  8, 1875,  which  requires 
that  the  application  be  filed  before  or  at  the  term  at  which  the  cause  could  be  first 
tried,  and  before  the  trial  thereof. 

2.  Same— Sbpababls  Coktkoverst, 

Where  there  was  a  controversy  between  plaintiff,  a  resident  of  Texas,  and  a  part 
of  the  defendants,  residents  of  Louisiana,  as  to  the  right  to  recover  vindictive  dam- 
ages for  alleged  malice  in  suing  out  an  attachment,  and  such  controversy  could  be 
determined  without  the  presence  of  the  other  defendants,  who  were  merely  sureties 
upon  the  attachment  bond,  and  only  liable  for  actual,  not  vindictive,  damages,  held 
that,  upon  application  by  the  non-resident  defendants  for  removal  of  the  cause  from 
the  state  to  the  federal  court,  the  entire  suit  must  be  removed. 
8.  Appeabancb— What  Constitutes — Motion  to  Quash  Defkctivb  Citation. 

Rev.  St.  Tex.  art.  1243,  provides  that  **  where  the  citation  or  service  thereof  is 
quashed  on  motion  of  defendant,  the  case  may  be  continued  for  the  term,  but  the  de- 
fendant shall  be  deemed  to  have  entered  his  appearance  to  the  succeeding,  term  of 
court. "  Held  that,  when  a  motion  to  quash  a  defective  citation  is  passed  to  another 
term,  without  action  on  the  part  of  the  court,  the  defendant  will  be  treated  as  hav- 
ing appeared  at  the  next  term  after  the  motion  was  made. 
4,  Writs — Sxbvicb  or  Procbss— Waiver  of  Defects. 

Defendants,  non>residents,  were  served  with  notice  of  suit  as  provided  by  Rev. 
St.  Tex.  arts.  1230, 1231,  and  moved  to  quash  the  writ  for  defects  appearing  upon  the 
face  of  the  notice  and  in  the  manner  of  the  service,  but  did  not  impeach  the  validity 
of  such  notice.  Held  that,  having  it  in  their  power  to  set  up  several  objections  to 
the  process  with  the  view  to  abatmg  it,  they,  in  efftet,  abandoned  all  objections  not 
alleged,  and  the  invalidity  of  the  notice  could  not  be  thereafter  urged. 

Appeal  from  district  court,  Hunt  county;  J.  A.  B.  Putnam,  Judge. 
RoherUtm  <&  Coke  and  Montrose  cfr  Grubbs,  for  appellai^ts.    Matthews  cD 
Neyland  and  Perkins^  Qilhert  cfr  Perkins^  for  appellee. 

Willis,  C.  J.    This  was  an  action  by  the  appellee  against  all  the  appellants 
for  actual  damages  for  wrongfully  suing  out  an  attachment  by  £.  &  T.  J. 
Feibleman  against  appelleey  the  other  appellants  being  sureties  on  the  at- 
v.6s.w.no.6— 27  C  c^c^nXo 
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tachment  bond,  and  against  E.  &T.  J.  Feibleman  alone»  for  maliciously  suing 
out  the  same  writ.  The  case  below  resulted  in  a  verdict  and  judgment  for 
appellee  against  all  the  appellants  for  6150,  actual  damages,  and  against  E.  & 
T.  J.  Feibleman  for  $4,850,  vindictive  damages.  Prom  this  judgment  an  ap- 
peal Is  prosecuted  to  this  court.  The  Fetblemans  were  non-residents  of  Texas, 
and  they  were  served  with  notice,  under  our  Hev.  St;  arts.  1230, 1231,  in  New 
Orleans,  Louisiana.  At  the  July  term,  1886,  of  the  district  court,  to  which 
term  the  notice  was  returnable,  the  Feiblemans  filed  a  motion  to  quash  the 
service  for  defects  appearing  upon  the  face  of  the  notice  and  in  the  manner  of 
the  service.  This  motion  does  not  appear  to  have  been  acted  on,  but,  at  re- 
quest of  appellee's  counsel  leave  to  amend  the  return  so  as  to  cure  the  de- 
fects was  granted.  Subsequently,  during  the  same  term,  the  FeibJemans 
moved  to  dismiss  the  cause  for  want  of  jurisdiction  over  their  persons,  claim- 
ing that  they  could  not  be  brought  into  court  by  service  of  such  a  notice. 
Afterwards,  the  defendants  filed  a  plea  to  the  jurisdiction,  based  upon  the 
same  grounds  as  their  motion  to  dismiss.  To  this  the  plaintiff  excepted,  and 
also  replied  that  the  defendants  were  in  court  by  their  motion  to  quash  serv- 
ice, by  resisting  a  motion  to  amend  the  return,  by  their  motion  to  dismiss,  and 
bytheir  answer  to  the  jurisdiction.  The  exceptions  of  plaintiff,  to  tiiisanswer, 
were  sustained,  and  nothing  else  appears  to  have  been  done  with  the  cause 
till  the  next,  or  January,  term,  1887,  of  the  court.  On  the  fourth  of  January, 
1887,  the  court  overruled  the  motion  to  dismiss  for  want  of  jurisdiction;  and 
on  the  seventeenth  of  that  month  the  appellants  applied  to  have  the  cause  re- 
moved to  the  circuit  court  of  the  United  States  at  Dallas.  The  application 
shows  that  there  is  a  controversy  between  the  Feiblemans  and  the  appellee  to 
which  the  other  appellants  are  neither  proper  nor  necessary  parties ;  and  that 
the  constitutional  right  of  the  state  to  bring  a  non-resident  defendant  into 
court,  by  notice  served  outside  of  its  limits,  is  brought  in  question.  This  ap- 
plication was  overruled,  and,  the  appellants  having  excepted,  the  cause  pro- 
ceeded to  trial  with  the  result  already  stated.  Admitting,  for  the  purposes  of 
this  case,  that  the  appellants  could  not  be  brought  into  court  by  serving  upon 
them  in  another  state  a  notice  issued  from  a  district  court  in  Texas,  yet,  if 
they  chose  to  appear  and  move  to  quash  the  process,  they  must  abide  by  the 
usual  consequences  of  such  a  proceeding.  They  may  object  that  the  notice 
is  defective  in  form,  or  that  it  has  been  improperly  served,  or  that  the  court 
has  no  right  to  issue  it.  All  such  objections  have  the  same  object  in  view, — 
a  defeat  of  the  means  by  wliich  it  is  sought  to  brijng  the  defendant  into  court. 
They  may  all  be  insisted  on,  or  some  may  be  waived  either  expressly  or  by 
implication.  If  they  urge  but  a  portion  of  them,  the  conclusive  presump- 
tion is  that  the  balance  have  been  abandoned;  for  it  is  not  the  contempla- 
tion of  law  that  a  writ,  or  its  service,  shall  be  objected  to  piecemeal,  that  the 
time  of  the  court  shall  be  consumed  in  successive  dilatory  motions,  when  they 
can  all  be  disposed  of  at  the  same  time.  It  is  not  a  question  of  due  order  of 
pleading.  The  objections  are  all  directed  at  the  same  writ,  and  neither  can 
have  any  greater  effect  than  to  quash  it,  and  there  is  no  reason  why  one  should 
precede  another.  In  this  case,  if  the  court  held  that  the  non-resident  defend- 
ants could  not  be  brought  into  court  by  the  notice  served  on  them,  this  did 
no  more  than  to  abate  the  writ;  it  did  not  dismiss  the  case  as  to  them.  The 
plaintiff  could  still  bring  them  into  court  by  service  of  citation  within  the 
state,  and  could  amend  his  petition  to  show  that  they  were  within  the  reach 
of  such  process.  We  think,  therefore,  that  when  the  defendants  had  it  within 
their  power  to  set  up  several  objections  to  the  process,  with  the  view  of  abat- 
ing it,  and  as  they  alleged  only  a  portion  of  them,  they  in  effect  abandoned  all 
others,  and  could  not  therci^ter  urge  them,  no  matter  what  might  be  their 
character. 

It  does  not  appear  from  the  record  what  was  the  fate  of  this  motion  to  dis- 
miss.   It  does  appear,  however,  that  leave  to  amend  the  notice  and  return,  to 

Digitized  by  VjjOOQIC 


Tex.]  FEIBLEMAN  V.  EDMUNDS.  419 

meet  the  objections  raised  to  them,  was  granted  by  the  court.  That  all  the 
necessary  amendments  were  actually  made  is  not  disclosed.  An  amended  re- 
turn of  service  Is  found  in  the  transcript,  marked  as  filed  previous  to  making 
the  motion,  whicb  obviates  the  objections  to  the  return,  but  the  defect  in  the 
notice  seems  never  to  have  been  amended.  K,  in  this  condition  of  the  record, 
the  case  went  over  to  the  next  term  of  the  court,  we  think  that  the  Feible- 
mans  must  be  deemed  to  have  entered  an  appearance  at  that  term.  Our  Re- 
vised Statutes  provide  that  when  a  citation,  or  service  thereof,  is  quashed  on 
motion  of  defendant,  the  case  may  be  continued  for  the  term,  but  the  defend- 
ant shall  be  deemed  to  have  entered  his  appearance  to  the  succeeding  term  of 
the  court.  Article  1243.  Under  this  article,  we  have  held  that  when  a  mo- 
tion to  quash  a  defective  citation  is  passed  to  another  term,  without  action  on 
the  part  of  the  court,  the  defendant  will  be  treated  as  having  appeared  at  the 
next  term  after  the  motion  was  made.  Railroad  Co,  v.  Brett,  61  Tex.  483. 
Whether,  therefore,  we  are  to  treat  the  notice  as  quashed  at  the  first  term  of 
the  court,  or  as  passed  over  without  an  adjudication  upon  its  alleged  defect, 
(which  seems  to  be  the  case  made  by  the  record,)  the  objecting  parties  must 
be  considered  as  having  appeared  at  the  January  term,  1887,  of  the  court  be- 
low, if  the  statute  cited  refers  as  well  to  service  by  notice  as  to  service  by  cita- 
tion ;  and  we  think  It  does.  The  law  doubtless  intended  to  include  every  char- 
acter of  process  by  which  a  defendant  is  summoned  into  court  to  answer  the 
complaint  of  a  plaintiff.  But  whether  this  be  so  or  not,  our  Revised  Statutes 
provide  that  when  a  defendant  has  been  served  with  notice  he  shall  be  required 
to  appear  and  answer  in  the  same  manner,  and  under  the  same  penalties,  as 
if  he  had  been  personally  served  with  a  citation  witiiin  this  state.  Article 
1234.  Service  by  notice  is  thereby  placed  upon  the  same  footing  as  to  conse- 
quences as  is  service  of  citation.  Whether  the  legislature  had  the  right  to 
do  this  Is  not  a  question  in  this  case,  as  we  have  seen,  the  defendants  having 
waived  their  personal  privilege  of  objecting  to  the  validity  of  the  process  by 
confining  their  motion  to  other  defects.  The  consequences  of  service  by  no- 
tice being  the  same  as  those  of  service  by  citation,  the  effect  of  a  motion  to 
quash  the  two  species  of  process  must  be  the  same,  and  the  objecting  defend- 
ants in  this  case  must  be  treated  as  being  in  court  for  the  first  time,  and  com- 
pelled to  answer,  at  the  January  term,  1887.  We  are  not  to  be  understood  as 
holding  that  an  appearance  by  a  non-resident,  for  the  purpose  of  objecting  to 
the  right  of  a  state  court  to  bring  him  within  its  jurisdiction  by  such  a  notice, 
is  to  be  construed  into  an  appearance  at  the  next  term  of  th^  court.  That 
question  does  not  arise  in  this  case,  and  is  not  to  be  here  determined. 

This  cause,  therefore,  did  not  stand  for  trial  until  the  January  term,  1887, 
of  the  court;  the  Feiblemans  were  not  obliged  to  plead  to  the  action  until  that 
term,  nor  could  the  plaintiff  demand  a  trial  before  that  time.  At  that  term, 
and  before  the  cause  went  to  trial,  the  defendants  made  an  application  to  re- 
move the  cause  to  the  United  States  circuit  court.  It  clearly  appears  from 
the  application,  88  well  as  from  the  original  petition,  that  a  controversy  ex- 
isted in  the  suit,  between  the  plaintiff,  a  resident  of  Texas,  and  the  Feible- 
mans, residents  of  Louisiana,  to  which  neither  of  the  other  defendants  was  a 
necessary  or  proper  party.  This  controversy  was  as  to  the  right  to  recover 
vindictive  damages  for  alleged  malice  in  suing  out  the  attachment.  This 
could,  of  course,  be  determined  without  the  presence  of  the  other  defendants, 
who  were  merely  sureties  upon  the  attachment  bond,  and  not  liable  for  vin- 
dictive damages.  The  supreme  court  of  the  United  States  have  held  that  in 
such  a  case  the  entire  suit  must  be  removed,  and  their  decision  is  binding  upon 
us  as  to  this  question.  Barney  v.  Latham,  103  U.  S.  205.  And  the  applica- 
tion having  been  made  at  the  first  term  at  which  the  plaintiff  had  a  right  to 
demand  a  trial,  and  to  compel  the  Feiblemans  to  join^  issue  with  him,  on  the 
merits  of  the  cause,  we  think  that  it  was  in  time  within  the  meaning  of  the 
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act  of  congress  of  March  3, 1885.^  It  was  the  first  term  at  which  the  cause 
could  be  tried  upon  its  merits  without  a  waiver  of  process  bj  Feibleman  & 
Son,  and  the  record  does  not  show  that  any  such  waiver  was  made  at  the  first 
term.  Such  waiver  was  not  affected  by  the  motion  to  dismiss  the  cause  for 
want  of  personal  jurisdiction  over  Feibleman  &  Son,  nor  by  the  plea  setting 
up  the  same  grounds  of  dismissal.  The  court  may  have  overruled  the  plea 
because  it  held  that  the  defendants  had  waived  the  right  to  put  it  in,  by  mov- 
ing to  quash  the  notice,  or  because  the  objection  made  was  more  properly  taken 
by  the  motion  to  dismiss  then  pending.  There  is  npthing  in  the  record  to  show 
that  the  motion  to  quash  was  disposed  of,  or  that  the  objection  to  the  notice 
itself  was  obviated  by  amendment.  This  objection  was  good,  and  pending  its 
consideration  the  defendants  could  not  be  forced  to  trial  upon  the  merits  of  the 
cause.  So  far  as  the  record  shows,  the  case  went  over  to  the  next  term  with 
the  motion  to  quash  still  undetermined,  and  the  notice  still  defective,  and  with 
the  motion  to  dismiss  also  pending.  How  it  happened  to  be  continued  the 
record  does  not  show.  There  is  a  docket  entry  found  in  it  to  the  effect  that 
the  cause  was  continued  by  the  plaintiff,  but  this  was  not  carried  into  the 
minutes,  and  cannot  be  noticed.  We  must  presume  that  the  case  went  over 
without  order  and  by  operation  of  law.  At  the  beginning  of  the  next  term 
it  was  on  the  docket  with  a  motion  to  quash  the  service  pending,  and  one  to 
disroffis  to  be  passed  on  after  the  former  was  determined.  Feibleman  &  Son 
were  in  court  for  the  first  time  by  reason  of  their  motion  to  quash,  and,  their 
appearance  having  been  entered,  their  motion  to  dismiss  was  properly  over- 
ruled, and  the  case  was  for  the  first  time  in  a  condition  to  have  a  trial  forced 
upon  the  merits,  and  hence  this  was  the  first  time  at  which  the  application 
for  removal  was  required  to  be  filed. 

We  think  the  court  erred  in  refusing  the  application  to  remove  the  cause, 
and,  for  this  error,  the  judgment  will  be  reversed,  and  the  cause  remanded  to 
the  court  below,  with  directions  to  enter  an  order  removing  the  same  to  the 
United  States  circuit  court,  held  at  Dallas,  in  accordance  with  the  statutes  of 
the  United  States  in  such  case  made  and  provided. 


Helm  o.  Weaveb. 
{Supreme  Court  of  Texiis.    November  6, 1887.) 

1.  Judgment— Vacatbon — Failure  to  Procure  Evidbncs. 

A  motion  was  made  to  set  aside  a  judgment  on  the  ground  that  the  party  making 
the  motion  was  not  present  at  the  trial.  It  was  stated  in  the  motion  that  such  party 
did  not  inform  his  counsel  that  he  could  have  testified  to  certain  facts.  Held^  that 
the  judgment  will  not  he  set  aside  on  this  ground. 

2.  Vendor  axd  Vendee— Vendor's  Lien— Reservation  in  Notb. 

A  vendor  may,  by  contract,  reserve  a  lien  on  land  for  the  purchase  money,  in  a 
note  given  therefor;  and  this  is  .not  affected  by  substituting  for  such  note  anew 
note,  reserving  the  same  lien. 
8.  Same— EXPOROBMBNT— Sale  of  Land  not  Includbd  in  Libn— Cosebotiok  on  Ap- 
peal. 

A  decree  for  the  sale  of  land  to  satisfy  a  lien  .thereon,  when  only  part  of  the  land 
was  subject  to  such  lien,  will  be  corrected  and  affirmed  on  appeal,  if  proper  in  other 
respects. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 

1  Act  of  congress  of  March  8, 1875,  S  8,  regtilating  the  removal  of  causes  from  state 
courts,  provides  that  "whenever  either  party,  or  any  one  or  more  of  the  plaintiffs  or  de- 
fendants entitled  to  remove  any  suit  ♦"  ♦  ♦  shaU  desire  to  remove  such  suit  from  a 
state  court  to  the  circuit  court  of  the  United  States,  he  or  they  may  make  and  file  a  peti- 
tion in  such  suit  in  such  state  court  before  or  at  the  the  term  at  which  said  cause  could 
be  first  tried,  and  before  the  trial  thereof  for  the  removal  of  such  sidt  into  the  drouit 
court  to  be  held  in  the  district  where  such  suit  is  pending,  **  eta 
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Action  by  James  A.  Weaver  against  J.  B.  Helm  to  enforce  a  vendor's  lien 
upon  certain  real  estate.  There  was  a  decree  for  the  plaintiff,  and  the  defend- 
ant appealed. 

B.  W.  Foster,  for  appellant. 

Willie,  C.  J.  This  is  a  suit  by  Weaver  against  Helm  upon  a  promissory 
note,  in  which  a  vendor's  lien  was  reserved  upon  a  tract  of  land  to  secure 
its  payment.  The  note  is  signed  J.  B.  Helm,  in  liquidation,  and  recites 
that  it  was  given  in  renewal  of  other  notes  executed  by  Lewis  &  Helm,  all  of 
wliich  retained  a  vendor's  lien  upon  167  acres  of  land,  a  full  description  of 
which  is  contained  in  the  petition.  It  was  averred  in  the  petition  that  the 
notes,  in  renewal  of  which  the  note  sued  on  was  given,  were  made  in  part 
payment  of  the  purchase  money  of  the  land,  and  constituted  a  vendor's  lien 
thereon.  It  was,  however,  alleged  that  Helm,  with  the  consent  of  Weaver, 
had  sold  82  acres  of  the  land  to  T.  J.  Johnson,  and  a  foreclosure  was  sought 
only  upon  the  remainder  of  the  tract.  Helm  demurred  generally  to  the  peti- 
tion, and  the  demurrer  was  overruled,  and  this  ruling  is  assigned  as  error. 

The  proposition  made  here,  under  this  assignment,  is  that  the  vendor's  lien 
is  not  a  creature  of  contract,  but  arises  where  the  relationship  of  vendor  and 
vendee  exist  in  the  sale  of  land;  and  there  is  unpaid  purchase  money.  The 
relation  of  vendor  and  vendee  did  exist  between  the  plaintiff  and  the  maker 
of  the  original  notes,  and  hence  a  vendor's  lien  existed  by  operation  of  law. 
That  this  was  not  destroyed  by  the  mere  substitution  of  other  notes  for  the 
purchase  money  in  lieu  of  those  originally  given,  is  too  clear  for  argument. 
The^ proposition  of  the  appellant  does  not  dispute  this,  but  announces  a  rule 
of  law  which  may  exist  in  full  force  without  interfering  with  the  appellee's 
right  to  recover  under  the  allegations  of  his  petition.  It  may  be  true  that  the 
vendor's  lien  cannot  be  created  by  contract,  yet  the  law  does  not  prohibit  par- 
ties from  creating  by  contract  a  lien  which  shall  bind  real  estate  for  the  pay- 
ment of  the  purchase  money.  Such  liens  are  recognized  throughout  our  re- 
ports, and  are  given  greater  effect  than  the  ordinary  vendor's  lien  created  by 
oquity  in  cases  of  sales  of  land;  the  purchase  money  remaining  wholly  or  in 
part  unpaid.  The  lien  reserved  in  the  note  may  not  have  been  a  vendor's  lien, 
in  the  technical  sense  of  the  word,  but  a  misnomer  of  it  does  not  prevent  the 
Jiolder  of  the  note  from  enforcing  the  lien  he  did  reserve  against  the  land  to 
which  it  attaches.    The  demurrer  was  properly  overruled. 

The  assignment  of  error  to  the  refusal  of  the  court  to  set  aside  the  judg- 
ment, because  of  the  absence  of  the  defendant  on  the  day  of  the  trial,  is  not 
well  taken.  That  his  attorney  was  not  aware  that  he  could  prove  facts  in 
reference  to  payments  made  by  Helm  to  Weaver  was  the  appellant's  own 
fault.  He  should  have  disclosed  all  his  defenses,  and  the  manner  of  their 
proof,  to  his  attorney.  Besides,  he  did  not  testify,  upon  the  motion,  that  his 
attorney  did  not  know  that  the  appellant  could  give  evidence  as  to  those  pay- 
ments. In  his  motion  he  merely  states  that  he  was  informed  and  believed 
tliat  his  attorney  was  not  aware  that  he  could  give  such  testimony;  but  he 
<loes  not  take  the  affidavit  of  the  attorney  to  this  fact,  though  he  certainly 
knew  it,  if  it  existed.  Neither  did  he  have  a  person  who,  he  says,  knew  of 
some  of  the  payments,  examined  as  a  witness;  which  shows  that  he  did  not 
rely  much  upon  his  ability  to  establish  that  they  had  been  made. 

But  the  judgment  is  incorrect  In  foreclosing  a  lien  upon  the  whole  167  acres, 
instead  of  that  which  was  left  after  Johnson  had  purchased  his  85  acres.  Upon 
this  balance  only  did  the  plaintiff  ask  a  foreclosure,  and  his  allegations  show 
that  he  was  not  entitled  to  subject  any  more  to  the  satisfaction  of  his  lien. 
Had  the  defendant  called  the  attention  of  the  court  below  to  this  error,  in  his 
motion  to  set  aside  the  judgment,  it  would  doubtless  have  been  there  corrected. 
Instead  of  doing  so,  his  motion  was  calculated  to  mislead  the  court  upon  this 
point,  for  his  objection  was  that  the  judgment  did  foreclose  the  lien  only  upon 
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the  balance  still  held  by  the  defendant,  and  not  upon  the  whole  tract,  which 
was  exactly  what  it  should  have  done. 

As  the  appellant,  upon  proper  motion,  could  have  had  the  judgment  cor- 
rected below,  and  rendered  an  appeal  here  unnecessary  for  that  purpose,  he 
should  be  taxed  with  the  costs  of  this  court,  in  addition  to  those  adjudged 
against  him  below.  The  judgment  will  be  reformed  so  as  to  foreclose  the  lien 
upon  the  82  acres  left  to  Helm  after  the  conveyance  to  Johnson ;  and  the  003tB» 
as  stated  above*  will  be  adjudged  against  the  appellant  and  his  sureties. 


BUZABD  V,  JOLLT  et  al. 

{Supreme  Cov/rt  of  Texas.    December  20, 1887.) 

L  Pkingtpal  and  Aobht— AFPonvnnBNT— Sfboial  Aobni»— Powbbs. 

Defendant  engaged  one  P.  to  invest  a  certain  sum  of  money  in  cattle,  and  hold 
them  until  the  next  year,  defendant  to  pay  the  expenses  of  the  business,  and  P.  to 
receive  for  bis  services  one-half  the  net  profits.  P.  oommenoed  buying  ealtia^ 
opened  a  bank  aocount.  and  deposited  money  to  the  credit  of  himself  and  defend- 
ant, as  partners,  drawing  it  out  upon  checks  signed  in  the  name  of  such  alleged 
firm.  ELe  subsequently  became  interested  with  some  others  as  partners  in  the  cat- 
tle trade,  and,  in  payment  for  a  lot  of  cattle  delivered  upon  a  contract  made  by  the 
latter  firm,  drew  a  draft  payable  to  plaintiifs,  signing  his  own  and  defendant'a 
name  thereto,  representing  to  plaintifls  that  he  was  a  partner  of  defendant.    There 


was  no  evidence  to  show  that  defendant  held  P.  out  as  his  agent  or  partner,  or  of 
any  act  on  his  part  which  recognized  either  relation,  or  that  he  authorized  P.  to 
sign  his  name  to  any  obligation  whatever,  nor  did  he  receive  the  cattle  for  which 
the  draft  was  given.  Held,  that  P.  was  only  a  special  agent,  and  did  not  bind  de- 
fendant by  drawing  the  draft  sued  upon. 

2.  Samb— EviDBKCB  TO  Show  Aoknct— Dbolaration  of  Aqbnt.  k 

Evidence  of  P.'s  declarations  that  he  and  defendant  were  partners,  and  also  of  the 
common  repute,  in  the  vicinity  of  the  transaction  in  controversy,  that  such  relation 
existed,  was  incompetent  to  prove  a  partnership.^ 

8.  Same— Custom  and  Usaob. 

Evidence  of  a  custom  among  persons  purchasing  cattle  to  deposit  money  in  bank 
and  check  it  out  in  pimnent  for  cattle,  should  have  been  excluded,  since,  even  if 
such  custom  had  been  Known  to  defendant,  it  did  not  authorize  the  implication  that 
P.  should  deposit  defendant's  money  and  have  the  power  to  sign  his  name  to  drafts 
given  for  the  purchase  of  cattle  upon  a  bank  where  he  had  no  money  to  his  credit. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 
Perkins,  Qilhert  dk  Perkins^  and  B.  S.  Johnson^  for  appellant.    B.  W.  Ter-- 
hune,  for  appellees. 

Gaines.  J.  The  appellees  were  plaintiffs  in  the  court  below.  The  cause 
of  action  set  forth  in  the  petition  was  a  draft,  payable  to  them,  drawn  upon- 
J.  W,  Dabbs  &  Co.,  bankers  at  Sulphur  Springs,  Texas,  and  signed  "Penning* 
ton  &  Buzard,  **  alleged  to  be  a  partnership  composed  of  J.  li.  Pennington  and 
appellant,  and  also  with  the  individual  name  of  Pennington.  It  appeared 
that  the  signatures  to  the  draft  were  placed  there  by  Pennington,  and  it  was- 
souglit  to  charge  appellant  both  on  the  ground  that  he  was  a  partner  of  the 
alleged  firm,  and  that  Pennington  was  his  agent,  duly  authorized  to  draw  the 
draft  for  him,  and  did  so  draw  it.  The  judge  below  found  that  the  agency 
existed,  and  therefore  declined  to  decide  the  question  of  partnership,  it  being,, 
in  his  opinion,  unnecessary  to  a  determination  of  the  case. 

On  tlie  trial,  appellees  sought  to  establish  the  agency  of  Pennington,  by 
showing  that  appellant  had  held  him  out  as  being  authorized  to  purchase  cat- 
tle on  bis  account,  and  to  draw  drafts  in  his  name  in  payment  of  the  cattle  so- 
bought.  Tlie  only  direct  evidence  as  to  the  business  relations  between  these 
parties  wiis  that  of  appellant  himself.  He  testified  that,  from  1879  to  1883, 
Pennington  had  been  employed,  by  either  himself  or  by  a  firm  of  which  he 

^  See,  also,  Chambers  v.  Grout,  (Iowa,)  19  N.  W.  Rep.  209;  Brown  v.  Rains,  (Iowa,)  4 
N   VV .  Rep.  «67. 

Digitized  by  VjOOQ IC 


Tex.]  BUZABD  V.   JOLLY.  423 

was  a  member*  in  purchasing,  gathering,  and  driving  cattle  for  him.  In  the 
year  1882>83,  Pennington  worked  for  him  alone,  for  a  salary  of  ^1,000.  In 
June,  1888,  he  had  a  meeting  with  Pennington  at  Dennison,  Texas,  and  a  set- 
tlement was  made  between  them.  Pennington  then  had  ^15,000  belonging 
to  him.  He  informed  Pennington  that  the  business  was  not  remunerative, 
and  he  proposed  to  withdraw  from  it.  The  latter  then  proposed  that  he 
should  take  the  $15,000,  and  continue  to  buy  cattle  for  a  part  of  the  profits; 
and  it  was  finally  agreed  that  he  should  take  the  money,  and  invest  it  in  cat- 
tle, for  appellant,  in  North  Texas,  and  should  bold  them  until  the  next  year; 
that  appellant  should  also  give  him  $1,500  for  the  expenses  of  the  business, 
and  that  he  should  receive  for  his  services  one-half  of  the  net  profits.  Ap- 
pellant, it  seems,  at  once  returned  to  his  home  in  Missouri,  and  did  not  visit 
the  section  of  the  state  where  Pennington  was  operating  ui.til  the  spring  of 
1884.  It  was  proved  that  Pennington  began  bu3nng  cattle  in  the  fall  of  1883, 
and  continued  until  the  date  of  the  draft  sued  on,  which  was  May  14,  1884. 
Pennington,  in  the  mean  time,  became  interested,  with  some  others  as  part- 
ners, in  the  cattle  trade;  and  it  appears  that  the  draft  was  given  in  payment 
for  a  lot  of  cattle  which  were  delivered  upon  a  contract  made  by  the  latter 
firm.  After  the  arrangement  made  with  appellant  in  June,  1883,  Penning- 
ton opened  an  account  with  the  bank  of  J.  W.  Dabb  So  Co.,  depositing  money 
to  the  credit  of  Pennington  &  Buzard,  and  drawing  it  out  upon  checks  signed 
by  him  in  the  name  of  such  alleged  firm.  He  also  deposited  drafts  for  col- 
lection payable  to  said  firm.  It  was  also  proved  that  it  was  the  general  im- 
pression among  business  men  in  that  section  that  Pennington  &  Buzard  were 
partners  in  the  cattle  business,  and  that  Pennington  represented  himself  as 
the  partner  of  appellant.  Appellees  testified  that  they  had  been  informed  and 
believed  that  they  were  partners,  and  that  they  sold  the  cattle  relying  upon 
appellant's  credit,  not  believing  that  Pennington  himself  was  solvent.  It 
was  not  shown  that  Buzard  had  any  notice  of  these  transactions  of  Penning- 
ton ;  and  in  his  testimony  he  denied  all  knowledge  of  them  whatever.  He 
testified  that  Pennington  wrote  him  that  he  had  bought  the  cattle,  and  had 
them  in  a  pasture  near  Ladonia,  in  Fannin  county;  and  that  he  came  to 
North  Texas,  in  the  spring  of  1884,  and  went  to  Ladonia,  but,  finding  Pen- 
nington absent,  did  not  go  to  look  for  the  cattle.  It  seems  that  Pennington 
had  no  cattle  belonging  to  him  in  the  pasture  at  the  time  as  represented.  He 
received  none  of  the  cattle  purchased  of  appellees  by  Pennington.  No  wit- 
ness testified  to  any  statement  by  appellant  going  to  show  that  Pennington 
was  either  his  partnw  or  agent,  or  to  any  act  on  his  part  which  recognized 
either  relation.  There  was  also  evidence  tending  to  show  that  it  was  the 
custom  among  persons  engaged  in  the  business  of  buying  and  selling  cattle 
in  the  section  where  Pennington  operated,  to  deposit  their  money  in  bank, 
and  to  check  it  out  in  payment  for  cattle.  It  also  appeared  in  evidence  that 
Pennington  had  bought  a  ranch  in  Fannin  county,  for  and  on  the  credit  of 
the  alleged  partnership,  and  also  executed  notes  therefor  in  its  name;  but  ap- 
pellant denied  that  he  received  any  knowledge  of  this  transaction,  until  after 
the  draft  in  controversy  was  signed,  and  did  not  ratify  it,  but  was  resisting 
the  payment  of  the  notes.  There  was  but  little,  if  any,  conflict  in  the  evi- 
dence in  regard  to  the  facts  we  have  stated,  though  these  facts,  if  legally  ad- 
missible, tended  to  establish  different  conclusions.  If  appellant  is  to  be  be- 
lieved, there  was  a  very  limited  agency.  Pennington  had  the  authority,  and 
that  only,  to  invest  a  certain  sum  in  cash  in  cattle;  to  hold  them  until  the 
next  year;  and,  possibly,  to  sell  them  then,  not  below  a  certain  price  fixed  in 
the  agreement  There  was  no  implied  authority  in  this  to  buy  on  a  credit,  or 
to  sign  the  name  of  Buzard  to  any  obligation  whatever,  and  we  do  not  see 
that  the  custom  of  cattle  men  to  deposit  in  banks  could  operate  to  extend  the 
limits  of  the  agency.  Pennington  was  chargeable  with  the  safe  keeping  of 
the  money  intrusted  to  him,  and,  even  if  it  was  necessary  for  him  to  deposit 
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it  in  bank,  this  did  not  imply  any  authority  to  sign  appellant's  name.  It  cer- 
tainly gave  no  power  to  draw  drafts  in  his  name  against  an  account  already 
overdrawn.  The  general  rule  is,  that  one  who  deals  with  another,  who  claims 
t6  be  the  agent  of  a  third  person,  but  who  has  no  written  authority,  without 
inquiry  of  the  alleged  principal,  does  so  at  his  peril.  When,  however,  a  gen- 
eral agent  is  appointed,  persons  dealing  with  him  in  relation  to  the  business 
of  his  principal  are  not  affected  by  any  secret  instructions,  limiting  his  au- 
thority, which  have  not  come  to  their  knowledge.  Railvmy  Co.  v.  UUl,  63 
Tex.  381.  But,  on  the  other  hand,  they  roust  inquire  in  the  proper  quarter  as 
to  the  instructions  of  a  special  agent;  and,  failing  to  do  this,  the  principal  is 
not  bound  for  an  act  of  his  agent  beyond  the  scope  of  his  authority,  in  the  ab- 
sence of  some  proof  of  his  holding  the  latter  out  as  having  power  to  do  the 
particular  act*  or  of  ratification  of  the  act  after  it  is  done.  Railroad  Co.  v. 
Ford,  53  Tex.  364.  It  is  apparent  from  the  evidence  that  we  must  treat  the 
case  as  one  of  special  agency,  as  shown  by  the  testimony  of  appellant,  or  we 
must  disregard  his  testimony,  and  consider  it  as  one  in  which  there  is  no  di- 
rect proof  of  agency  whatever.  Viewing  it  in  either  aspect,  it  was  incum- 
bent upon  the  plaintiffs  below  to  show  the  special  authority  of  Pennington  to 
bind  appellant  by  the  draft  upon  which  they  have  brought  suit.  To  show 
this  power,  we  have  proof  that  Pennington  and  Buzard  were  generally  repre- 
sented to  be  partners,  and  that  Pennington  represented  to  several  persons  that 
they  were  such.  Waiving  the  question  whether  proof  of  partnership  would 
be  sufficient  to  establish  the  findings  of  the  court,  that  Pennington  was  the 
agent  of  appellant  to  sign  the  draft,  it  is  sufficient  to  say  that  an  agency  can 
be  established  neither  by  general  reputation,  {Banking  Co.  v.  Smith,  76  Ala. 
572,)  nor  by  the  declarations  of  the  alleged  agent,  (Latham  v.  Pledger^  11 
Tex.  439.)  We  are  of  opinion,  therefore,  that  the  evidence  was  not  sufficient 
to  sustain  the  action  of  the  court  below  in  finding,  as  a  matter  of  fact,  that 
such  agency  was  proved  as  authorized  Pennington  to  bind  appellant  by  draw- 
ing the  draft  in  controversy. 

Thtire  being  no  testimony  that  appellant  ratified  the  act,  either  directly  or 
by  receiving  the  fruits  of  the  transaction,  or  that  he  ever  held  Pennington 
out  as  his  agent  for  such  purpose,  the  judgment  cannot  be  permitted  to  stand, 
unless  the  evidence  shows  that,  by  reason  of  his  conduct,  he  should  be  es- 
topped to  deny  that  he  gave  such  authority.  The  supreme  court  of  Alabama 
announce  this  doctrine:  "As  a  general  rule,  the  agency  cannot  be  estab- 
lished by  proof  of  the  mere  acts  of  the  pretended  agent,  in  the  absence  of  any 
evidence  tending  to  shojiV  the  principars  knowledge  of,  or  assent  to,  such  acts; 
but  if  they  are  of  such  a  nature  and  so  continuous  as  to  justify  a  reasonable 
inference  that  the  principal  knew  of  them,  and  would  not  have  permitted 
them  if  unauthorized,  the  acts  are  competent  evidence  of  the  agency  to  be  sub- 
mitted to  the  jury. "  Reynolds  v.  Collins,  78  Ala.  94.  The  object  in  the  case 
cited  was  to  show  that  a  certain  person  was  the  cashier  of  a  bank ;  and  thee  vi- 
dence  objected  to  was  that  he  had  acted  as  such  cashier,  and  that  the  witnesses 
had  done  business  with  him  at  the  bank  in  that  capacity.  In  Collins  v.  Cooper, 
65  Tex.  460,  it  is  held  that  if  one,  with  notice  that  his  agent  assumes  to  ex- 
ercise a  certain  authority,  permits  him  to  exercise  it,  then  he  will  be  bound  by 
the  agent's  acts  as  fully  as  if  the  power  was  really  given.  In  that  case,  the 
agent  had  the  general  management  of  a  mercantile  business,  and  his  author- 
ity to  borrow  money  for  the  firm  was  called  in  question.  It  was  sltown  that 
for  several  years  he  had  borrowed  money  on  the  credit  of  the  firm;  had  ex- 
ecuted notes  therefor  in  the  firm  name,  which  were  entered  as  bills  payable 
on  the  books  of  the  concern.  These  acts  were  done  openly,  the  partners  were 
residents  of  tlie  vicinity,  and  had  access  to  the  books  on  which  the  entries 
were  made.  The  court  say,  in  substsmce,  that  it  seems  that  in  such  case  the 
partners  ought  not  to  be  heard  to  deny  the  authority  of  the  agent,  when  such 
deniid  would  operate  to  the  injury  of  one  who  had  loaned  money  to  the  firm 
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• 
through  the  agent,  npon  the  faith  of  such  open  and  continued  exercise  of 
authority.  In  Tohaooo  Co.  v.  Jenison^  48  Mich.  459,  the  defendants  were 
miliers  at  Jenisonville,  and  took  a  cbattei  mortgage  upon  a  stock  of  goods  in 
41  neighboring  village,  and  made  their  mortgagor  their  ^ent  to  carry  on  the 
business  by  selling  the  stock,  and  keeping  it  up  with  such  purchases  as  might 
be  necessary  for  that  purpose.  The  defendants'  sign  was  placed  over  the 
store.  The  agent  wafi  permitted  to  carry  on  the  business,  selling  and  buying, 
for  several  years.  The  agent  having  bought  goods  of  the  plaintiffs  on  a  credit 
for  the  purpose  of  replenishing  the  stock,  the  suit  was  brought  against  the 
defendants  for  the  recovery  of  the  price,  and  the  court  held,  in  effect,  that, 
under  the  circumstances,  defendants  should  be  estopped  to  deny  the  authority 
to  make  the  purchase  on  a  credit.  The  case  of  White  v.  Leighton,  15  Neb. 
424,  19  N.  W.  Rep.  478,  is  very  similar,  and  there  the  same  doctrine  is  rec- 
ognized. 

If  Buzard  had  been  a  resident  of  tlie  vicinity  where  Pennington  operated 
•during  the  years  1883  and  1884,  and  the  latter,  being  his  agent  for  one  pur- 
pose, had  continuously  signed  his  name  to  commercial  paper  and  held  himself 
out  as  authorized  to  do  so,  then  it  may  be  that  appellant,  by  reason  of  his  neg- 
ligence, should  not  be  permitted  to  deny  the  authority.  This,  however,  would 
be  to  extend  the  doctrine  of  estoppel  to  its  utmost  limits.  But  the  case  made 
is  very  different.  Buzard,  during  all  the  time  of  these  transactions,  was  a 
resident  of  another  state,  and  visited  the  section  where  Pennington's  opera- 
tions were  carried  on  but  once  during  the  period.  Then,  finding  Pennington 
absent  from  his  residence,  he  did  not  go  to  verify  his  statement  that  he  had 
purchased  the  cattle  and  had  them  upon  a  pasture.  This  manifested  either  neg- 
ligence on  his  part,  or  entire  reliance  upon  his  agent's  integrity.  If  Penning- 
ton's previous  conduct,  so  far  as  Buzard  knew,  justified  such  confidence,  the 
latter  was  not  negligent;  and  the  evidence  discloses  no  fact  which  should  have 
put  him  upon  his  guard  at  that  time  as  to  the  honesty  of  his  agent.  When 
the  contract  was  made  between  them  in  1883,  Pennington  had  then  been  in- 
trusted by  him  with  large  interests,  and  so  far  as  can  be  seen,  had  served  him 
faithfully  and  well.  The  settlement  seemed  to  have  l>een  fair,  and  Penning- 
ton exhibited  evidences  of  money  in  bank  to  appellant's  credit,  to  the  amount 
of  $15,000.  Appellant  was  dissatisfied  with  the  business  because  it  did  not  re- 
munerate him  white  he  paid  a  fixed  salary  of  $1,000.  Tiiat  he  was  not  dis- 
satisfied with  the  agent  is  shown  by  the  fact  that  he  was  still  willing  to  em- 
ploy and  trust  him,  provided  he  would  take  his  chance  of  remuneration  from 
the  profits  of  the  enterprise.  When  appellant  visited  Texas  in  the  spring  of 
1884,  Pennington  had  reported  to  him  that  he  had  invested  the  money  accord- 
ing to  agreement,  and  had  the  cattle  in  his  possession,  and,  so  far  as  wp  can 
see,  he  had  at  that  time  no  reason  to  discredit  the  representation.  Under  this 
state  of  facts,  we  do  not  think  that  it  was  negligent  in  appellant  to  rely  upon 
the  representations  of  his  agent.  The  cases  we  have  cited  are  those  wliich 
tend  most  strongly  to  suppoit  the  judgment  of  the  court  below;  but  we  think 
the  facts  proved  in  this  case  do  not  bring  it  within  the  rule  laid  down  in  those 
decisions.  We  are  of  opinion,  therefore,  that  the  evidence  was  insufficient  to 
show  either  an  actual  agency  or  a  holding  out  as  such,  or  to  make  out  a  case 
of  estoppel,  and  that,  therefore,  the  judgment  must  be  reveraed. 

What  we  have  already  said  is  sufficient  to  dispose  of  most  of  the  questions 
raised  in  this  court,  so  far  as  such  disposition  is  necessary  for  the  purposes  of 
41  new  trial.  But  there  are  one  or  two  other  points  which  we  deem  it  proper  to 
notice.  Testimony  was  admitted,  over  the  objections  of  appellant,  of  Penning- 
ton's declarations  that  he  and  appellant  were  partners,  ana  also  of  the  com- 
mon repute,  in  the  vicinity  of  the  transaction  in  controversy,  that  such  re- 
lation existed  between  them.  In  Greenleaf  on  Evidence  it  is  said:  "In 
trials  of  fact  without  the  aid  of  a  jury,  the  question  of  the  admissibility  of 
evidence,  strictly  speaking,  can  seldom  be  raised;  since  whatever  be  the  ground 
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of  objection,  the  evidence  objected  to  must  of  uecedsity  be  read  or  heard  by 
the  judge  in  order  to  determine  its  character  and  value. "  1  Qreenl.  Ev.  §  49. 
This  is  undoubtedly  true;  and  hence  it  follows  that  the  mere  reception  by  the 
judge  of  illegal  evidence,  which  is  objected  to  by  either  party,  should  not,  or- 
dinarily, be  ground  of  reversal.  If  this  be  done  provisionally,  and  the  ques- 
tion of  admissibility  be  correctly  determined  and  announced,  at  or  before  the 
final  decision,  there  being  no  jury,  it  is  not  seen  that  any  prejudice  can  accrue. 
But  at  all  events,  if  the  evidence  be  admitted,  and*it  be  illegal,  the  admission 
will  be  reversible  error,  unless  it  should  appear  from  the  record  that  the  judge 
finally  concluded  that  it  was  illegal,  and  did  not  consider  it  in  his  final  decision 
of  the  case.  Tlie  evidence  here  objected  to  and  omitted  was  in  our  opinion 
illegal.  Pennington's  declarations,  appellant  not  being  present,  was  not  com- 
petent to  prove  that  he  was  either  appellant's  agent  or  his  partner.  Without 
such  showing  in  the  record,  this  court  cannot  know  upon  what  evidence  the 
lower  court  bases  its  conclusions  of  fact  and  law.  One  cannot  be  bound  by 
the  declarations  of  another,  made  without  his  authority.  To  allow  the  author- 
ity to  malce  the  representations  to  be  proved  by  the  representations  themselves 
is  logically  absurd,  and  would  place  every  one  at  the  mercy  of  any  unscrupu- 
lous person  with  whom  he  had  any  sort  of  business  relations  involving  trust 
and  confidence. 

The  evidence  that  Pennington  and  appellant  were  generally  understood  to 
be  partners  was  also  inadmissible  under  the  proof  in  ttiis  case.  In  the  case  of 
Banking  Co.  v.  Smith,  76  Ala.  572,  the  rule  is  thus  stated:  "Partnership  and 
agency  are  facts  to  which  witnesses  who  know  their  existence  may  tes- 
tify. But,  while  the  notoriety  of  a  fact  in  a  particular  community  may  be 
admissible  to  lay  a  foundation  for  an  inference  that  one  residing  in  the  com- 
munity had  knowledge  thereof,  the  existence  of  the  fact  being  otherwise  es- 
tablished, it  is  well  settled  that  it  is  not  competent  to  prove  by  general  reputa- 
tion either    ♦    ♦    ♦    partnership  or  agency." 

We  are  also  of  opinion  that  the  evidence  of  a  custom  among  persons  pur- 
chasing cattle  to  deposit  money  in  bank,  and  to  check  it  out  in  payment  for 
cattle,  should  have  been  excluded.  It  was  not  shown  that  such  custom  was 
known  to  appellant;  and,  if  it  had  besn,  it  is  not  seen  that  this  authorized  the 
implication  that  Pennington  should  deposit  appellant's  money,  and  should 
have  the  power  to  sign  his  name  to  drafts,  given  for  the  purchase  of  cattle,, 
upon  a  bank  where  he  had  no  money  to  his  credit. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed  and  the  cause 
remanded. 


Morrison  c.  Dailet. 
{Supreme  Court  of  Texas.    November  SS,  1887.) 
FBAm>8,  Statutb  of— Aobbbmbnt  tob  Sajlb  of  LA2n>— Sufficibkot  of  Hxmorakdum. 
A  memorandum  for  the  sale  of  land  as  follows:  *" Lancaster,  Jime  28, 1887.    Re- 
ceived from  H.  Morrison  forty  dollars  on  my  place,  known  as  the  *  James  Perxy 
Tract  of  Land  »  which  tract  I  nave  sold  to  him  for  forty-five  hundred  dollars,  part 
cash,  and  the  balance  to  bear  interest  at  ten  per  cent,  per  annum  until  paid.    Mrs. 
N.  B.  Dailet.  "—is  a  sufficient  writing  under  the  statute  of  frauds,  boui  as  to  de- 
scription of  tne  land  and  as  to  the  terms  of  the  contract. > 

Appeal  from  district  court,  Ellis  county;  Aksok  Bainet,  Judge. 

1  As  to  what  is  a  sufficient  memorandum  of  a  contract  to  satisfy  the  statats  of  frauds, 
see  Love's  Ex'rs  v.  Welch,  (N.  C.)  2  S.  E.  Rep.  242;  Doherty  v.  Hill,  (Mass.)  11  N,  B. 
Hep.  581 :  Elliot  v.  Barrett,  (Mass.)  10  N.  E.  Rep.  820,  and  note :  Higham  v.  Harris,  (Ind.) 
«  rf  „  j.__  « '^--.;  Falmouth  &  L.  T.  Co. 

'  AU.  Rep.  547;  ]>umn  y. 
ju^iuxw«uox,  vji.  o.^  u  AW.  xM7p.  owvj^  j^iMuut  V.  juckuuxw; buiTiuK  wu.,  20  Fed.  Rep.  667;  War- 
den v.  Williams,  (Mich.)  28  N.  W.  Rep.  796;  Camp  v.  Moreman,  (Ky.)  2  S.  W.  Rep.  179; 
Insurance  Co.  v.  Oliver,  (Ala.)  2  South.  Rep.  445;  Webster  v.  Brown,  (Mich.)  84  N.  W. 
Rep.  676;  Sheley  v.  Whitman,  Id.  879;  Hollis  v.  Burgess,  (Kan.)  16  Pao.  Rep.  686. 
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C.  L.  BdwardSf  for  appellant. 

Gain£S,  J.  Appellant  brought  this  suit  in  the  court  below  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  of  land,  which  was  evidenced 
by  the  following  memorandum  in  writing :  " Lanoastbr,  June  28, 1887.  iie- 
ceived  from  H.  Morrison  forty  dollars  on  my  place,  known  as  the  <  James 
Ferry  Tract  of  Land,'  which  tract  I  have  sold  to  him  for  forty-five  hundred 
dollars,  part  cash,  and  the  balance  to  bear  interest  at  ten  per  cent,  per  annum 
until  paid.  [Signed]  Mrs.  N.  B.  Dailbt."  The  petition  described,  by  metes 
and  bounds,  the  landfs  alleged  to  have  been  sold,  and  set  forth  specifically  the 
terms  of  the  contract  on  his  part.  It  also  averred  a  compliance  on  his  part, 
by  a  tender  of  money  and  promissory  notes,  according  to  the  terms  alleged; 
and  a  refusal  to  execute  conveyance  on  part  of  defendant.  Defendant  de- 
murred to  the  petition  upon  the  ground,  among  others,  that  the  memorandum 
was  not  in  compliance  with  the  statute  of  frauds — FiraU  because  the  descrip- 
tion of  the  land  is  insufiicient;  and,  8eoond%  because  the  writing  does  not 
show  the  terms  of  the  contract.  The  court  sustained  the  demurrer  upon  this 
ground,  and  plaintiff,  declining  to  amend,  dismissed  the  petition.  In  this 
there  was  error.  The  description  of  the  land  is  sufficient.  All  that  is  re- 
quired is  that  the  premises  shall  be  so  described  that  they  can  be  definitely 
ascertained.  By  determining  what  land  defendant  owned  at  the  date  of  the 
contract,  which  was  known  as  the  ''Jftmes  Perry  Tract,"  the  property  sold 
could  be  identified  with  certainty.  So  far,  all  the  authorities  are  agreed. 
Ragsdale  v.  Maya,  65  Tex.  255;  Ftdton  v.  JRobinsont  55  Tex.  401;  Bitnery, 
Land  Co.,  67  Tex.  841,  8  S.  W.  Rep.  801;  1  Reed,  St.  Frauds,  §§  409-416; 
Browne,  St.  Frauds,  §  386;  Pom.  Spec.  Pert.  §  90;  Wat.  Spec.  Perf.  §  237. 

Upon  the  question  presented  by  the  proposition  in  the  demurrer,  that  the 
terms  of  the  contract  are  not  sufficiently  sliown  in  the  memorandum,  the  de- 
cisions are  in  conflict.  The  weight  of  authority  seems  to  be  in  favor  of  the 
rule  that  all  the  material  terms  of  the  contract  should  appear  in  the  writing. 
Riley  v.  Famstoorth,  116  Mass.  225;  Grace  v.  Denieon^  114  Mass.  16;  Drake 
v.  Seaman,  97  N.  Y.  230;  Qault  v.  Stormont,  61  Mich.  636, 17  N.  W.  Rep. 
214;  Minium  v.  Baylis,  33  Cal.  129;  Solee  v.  Hickman,  20  Pa.  St.  180.  But 
the  contrary  rule  is  not  without  authority  to  support  it.  Ellis  v.  Bray,  79  Mo. 
227;  O'NeU  v.  Crain,  67  Mo.  251;  Holman  v.  Bank,  12  Ala.  369;  Johnson  v. 
Ronald's  AdmW,  4  Munf.  77;  1  Reed,  St.  Frauds.  §  419.  The  courts  which 
held  the  affirmative  of  the  question  seem  to  base  their  conclusion  upon  the 
ground  that,  by  the  use  of  the  word  "agreement"  or  of  the  word  "contract," 
the  statute  meant  all  stipulations  agreed  to  by  the  parties.  On  the  other 
hand,  it  is  considered  by  some  of  the  authorities  that  the  object  of  the  statute, 
so  far  as  lands  are  concerned,  was  to  abrogate  parol  titles,  and  that  this  was 
sufficiently  accomplished  by  a  memorandum  of  the  promise  to  convey  the  land, 
to  be  signed  by  the  vendor,  without  requiring  the  other  terms  of  the  agree- 
ment to  be  stated.  We  need  not  decide  wliich  is  the  better  reason,  for  we 
regard  it  as  now  settled,  in  this  state,  that  all  the  terms  of  the  contract  need 
not  appear  in  the  memorandum.  In  Fulton  v.  Robinson,  55  Tex.  401,  a  re- 
ceipt which  named  the  vendee,  and  recited  that  it  was  "part  of  the  purchase 
money  of  my  own  head-right,  lying  on  Rush  creek,  in  the  Cross  timbers, "  and 
which  was  signed  by  the  vendor,  was  sufficient  under  the  statute  of  frauds. 
The  memorandum  before  us  is  quite  similar  to  that,  but  is  more  explicit.  It 
states  the  price,  and  that  it  was  to  be  paid  partly  in  cash  and  partly  on  a 
credit,  and  shows  the  rate  of  interest.  If  that  memorandum  was  sufficient, 
this  must  be.  The  decision  in  the  case  cited  lays  down  a  rule  of  property; 
and,  though  we  may  consider  it  against  the  weight  of  authority,  and  the 
better  reason,  we  are  not  at  liberty  to  depart  from  it.  It  is  not  without  both 
Teas jn  and  authority  to  support  it.  The  justice  of  the  doctrine  of  stare  de- 
cisis is  illustrated  in  the  very  case  before  us.    The  similarity  of  tlie  memo- 
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randum  in  the  two  cases  is  so  great  as  to  suggest  the  possibilfty  that  the  con- 
veyancer who  drew  the  latter  had  before  him  the  opinion  which  affirmed  the 
sufficiency  of  the  former,  and  that  the  plaintiff  parted  with  his  money  upon 
the  faith  of  that  decision.  Fulton  v.  Robinson,  aupra^  is  not  cited  by  the 
brief  of  counsel  in  this  court,  and  we  presume  it  was  not  called  to  the  atten- 
tion of  the  trial  judge  in  the  argument  upon  the  demurrer. 

For  the  error  of  the  court  in  sustaining  the  exceptions  to  the  petition,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Bynttm  et  dl,  V,  Preston  et  al, 
(Supreme  Court  of  Texas.    December  2, 1887.) 

1.  Vendob  and  Vbndbi&—Rb8CI88ion— Estoppel— In  Pais. 

The  vendees  of  oertain  land  gave  their  notes  for  the  purchase  money.  After- 
wards they  left  the  land,  the  vendors  taking  possession;  and  the  evidence  tended 
to  show  that  the  vendees  had  deolared  to  third  versons  their  intention  to  abandon 
the  land  to  the  vendors;  and,  upon  the  belief  that  this  was  the  oase,  the  vendors 
had  allowed  their  rights  under  the  notes  to  expire  by  limitation.  Held^  that  the  ven- 
dees were  not  estopped  by  these  facts  from  claiming  an  existing  Interest  in  the  land ; 
and  a  judgment  quieting  the  title  in  favor  of  the  vendors,  and  against  the  vendees, 
should  be  reversed.^ 

2.  Appeai^— Reyibw— Mattbbs  not  Appulbnt  om  thb  Rbcord. 

An  exception  to  a  petition  on  the  ground  that  the  exhibits  therewith  filed  oon- 
olusively  contradict  the  allegations,  cannot  be  sustained  when  no  exhibits  appear 
by  the  record  to  have  been  fled. 

Appeal  from  district  court,  Husk  county;  J.  G.  Hazlbwood,  Judge. 
W,  J,  Graham  and  H.  L.  Stone,  for  appellants.    J,  H.  Jones  and  G,  H. 
Goidd,  for  appellees. 

Gaines,  J^  Appellees,  on  the  twenty-third  day  of  January,  1877.  sold  to 
appellant  Bynum  and  one  S.  F.  Manefee,  who  was  the  ancestor  of  the  other 
appellants,  and  is  now  dead,  the  tract  of  land  which  is  the  subject-matter  of 
this  suit.  For  the  consideration  of  the  conveyance,  the  vendees  executed  six 
promissory  notes,  each  for  S150.50, — two  being  payable  twelve,  two  twenty- 
four,  and  two  thirty-six,  months  after  date;  and  all  reciting  that  they  were 
given  for  the  purchase  money  of  a  tract  of  land  sold  on  the  day  of  their  date. 
The  deed  also  recited  the  execution  of  the  notes  for  the  purchase  money,  but 
in  none  of  these  instruments  was  the  vendor's  lien  expressly  reserved.  The 
vendees  went  into  possession,  but,  in  1880  or  1881,  Manefee  abandoned  his 
possession,  and  died,  in  an  adjoining  county,  before  the  bringing  of  this  suit. 
Bynum  also  removed  from  the  land  in  1883;  and  it  seems,  very  shortly  there- 
after, appellees  took  possession  through  a  tenant,  and  so  held  it  until  the  time 
of  the  trial.  They  brought  this  suit  to  remove  the  deed  as  a  cloud  upon  their 
title,  and  obtained  a  judgment  to  that  effect. 

The  first  assignment  of  error  is  that  the  court  erred  in  overrulins^  defend- 
ants* exceptions  to  plaintiffs*  oiiginal  petition  and  their  trial  amendment.  In 
their  statement  under  tliis  assignment,  counsel  for  appellants  say:  **They 
[meaning  plaintiffs]  allege  that  the  notes  given  for  the  land  secure  a  lien  on 
it,  but  they  made  the  notes  a  part  of  the  petition,  and  the  notes  show  for 
themselves  that  they  contain  no  lien."  But  we  find  that,  although  the  peti- 
tion refers  to  exhibits  as  having  been  made  part  thereof,  no  such  exhibits  ap- 
pear in  the  record;  and  hence  there  is  nothing  upon  the  face  of  the  petition,  as 
set  out  in  the  transcript,  to  show  that  the  allegation  that  the  lien  was  re- 

*  Respecting  the  subject  of  estoppel  by  conduct,  see  Johnson  v.  Insurance  Co.,  (Ky.) 
2  8.  W.  Rep.  154,  and  note;  City  of  Chicago  v.  Cameron,  (Dl.)  11  N.  B.  Rep.  809;  Kelley 
V.  Fisk,  (Ind.)  Id.  458;  Conkey  v.  Hawthorne,  (Wis.)  83  N.  W.  Rep.  435;  Hubbard  v. 
Hart,  (Iowa,)  Id.  233;  Reid  v.  Ladue,  (Mich.)  32  N.  W.  Rep.  916;  Crans»  Appeal,  (Pa.)  9 
Atl.  Rep.  282;  Perry  v.  Dow,  (Vt.)  Id.  12;  Wise  v.  WiUiams,  (Cal.)  14  Pac.  Rep.  204; 
Reichert  v.  Voss,  (Ga.)  2  S.  B.  Rep.  558;  Insurance  Co.  v.  Slee,  (lU.)  12  N.  E.  Rep.  548. 
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served  is  not  true.    Prom  the  record  before  us,  we  must  hold  that  the  excep- 
tions to  the  petition  were  properly  overruled. 

We  do* not  consider  it  necessary  to  consider  the  other  assignments  in  order. 
They  raise  the  question  whether  the  plaintiffs  make  out  a  case  in  their  testi- 
mony which  entitled  them  to  a  judgment  for  the  land.  The  deed  and  notes 
introduced  in  evidence  showed  that  no  lien  was  expressly  reserved  for  the 
payment  of  the  notes.  It  was  an  executed  sale;  and  the  vendors,  having 
parted  with  the  title,  had  no  right  to  claim  a  rescission  upon  the  failure  or 
refusal  of  the  vendees  to  pay  tlie  purchase  money.  But  appellees  claim  that, 
by  the  conduct  of  the  vendees,  appellants  are  estopped.  They  proved  as  to 
Manefee,  that  he  paid  very  little  on  the  notes,  (not  enough,  the  court  found, 
to  pay  a  reasonable  rent  on  the  land  for  the  time  he  occupied  it,)  and  that  he 
left  it  in  1880  or  1881.  No  witness  testifies  to  any  fact  showing  satisfactorily 
why  he  left  it;  but  he  never  returned,  and  died  in  another  county.  Bynum 
also  paid  very  little  of  the  purchase  money,  and  moved  fram  the  place  to  an- 
other, about  three  miles  dfstant,  in  the  spring  of  1883.  He  testified  that  he 
left  it  because  "it  was  sickly,'*  and  that  he  never  abandoned  his  claim  to  it. 
Appellee  Harris  testified  that  he  talked  with  Bynum  in  the  winter  of  1886-87, 
and  that  the  latter  said  he  had  abandoned  the  place,  but,  upon  cross-examina- 
tion, said  he  was  not  certain  that  he  may  not  have  said  he  had  left  the  place. 
He  did  not  testify  to  any  conversation  with  Bynum  before  he  took  possession. 
Baxter  testified  that  Bynum  told  him  just  before  the  trial  ''that  Manefee  had 
abandoned  the  land,  and  that  he  could  not  pay  for  it,  and  had  quit  it."  One 
McCord  testified  that  Bynum  said  to  him  '*that  the  place  was  sickly,  and  that 
he  had  let  it  go  back  to  Preston  and  Harris,'*  but,  upon  cross-examination » 
admitted  that  he  did  not  remember  that  Bynum  said  that  he  had  turned  it 
over  to  Preston  and  Harris.  This  witness  also  said:  "My  impression  W2is 
that  Bynum  said  he  had  abandoned  the  place,  and  had  turned  it  over  to  Capt. 
Preston ;  and  the  impression  was  made  on  me  from  the  fact  that  Bynum  said 
he  had  quit  it,  and  the  fact  that  Preston  was  in  possession."  This  is  in  sub- 
stance all  the  evidence  bearing  upon  the  question.  When  Manefee  left  the 
premises,  none  of  the  notes  were  barred,  but,  when  Bynum  left,  all  wei;e 
barred  but  the  last  two;  and  the  theory  of  the  appellees  is  that,  by  leaving  the 
place*  the  vendees  induced  them  to  believe  that  they  had  surrendered  all  their 
rights  under  the  deed,  and  to  repose  upon  that  belief  until  the  notes  were 
barred,  and  that  thereby  an  estoppel  was  created.  But  we  fail  to  perceive 
any  ground  upon  which  this  claim  can  be  successfully  maintained.  App^^liees 
are  presumed  to  have  known  the  law,  and  to  be  aware  that  a  mere  abandon- 
ment by  the  vendees  would  not  reinvest  them  with  title  to  land  they  had  con- 
veyed away;  and  it  cannot  be  supposed  that  any  prudent  man  would  be  in- 
duced by  this  alone  to  forego  his  remedies  for  the  enforcement  of  his  lien  for 
the  purchase  money.  The  conduct  both  of  Bynum  and  Manefee  is  lacking  ia 
the  essential  elements  of  an  estoppel.  These  are  given  in  a  leading  text-lK>ok 
upon  this  topic  as  follows:  ''(1)  There  must  have  been  a  false  representation 
or  concealment  of  material  facts;  (2)  the  representations  must  have  been 
made  with  a  knowledge  of  the  facts;  (3)  the  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter;  (4)  it  must  have  been  made 
with  the  intention  that  the  other  party  should  act  upon  it;  and  (5)  the  other 
party  must  have  been  induced  to  act  upon  it. "  Bigelow,  Estop.  484.  See, 
also.  Steed  v.  Petty,  65  Tex.  490;  Blum  v.  Merchant,  58  Tex.  400.  Now,  in 
the  case  before  us,  there  was  no  representation  by  the  vendees,  nor  any  silence- 
on  their  part  when  it  was  their  duty  to  have  spoken ;  nor  was  there  any  act 
done  or  word  uttered  by  them,  or  either  of  them,  as  shown  by  the  evidence, 
which  manifests  an  intention  that  it  should  be  acted  upon  by  their  vendors. 
Neither  of  the  vendees  told  appellants,  or  either  of  them,  that  they  had  aban- 
doned the  land  because  they  could  not  pay  for  it,  and  that  the  vendors  could 
take  it  back.    It  appears,  therefore,  that  appellants  assumed  that  their  ven- 
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dees  bad  surrendered  the  land,  because  tbey  were  not  able  to  pay  the  purchase 
money,  but  the  vendees  did  not  authorize  such  an  assumption  by  an^  decla^ 
ration  made  by  them.  Tbey  are  not  shown  to  have  made  any  declaration  con- 
cerning the  matter  until  the  notes  were  barred.  That  the"  mere  failure  to 
pay  the  notes  and  the  taxes  on  the  land,  and  removal  from  the  premises,  would 
nol  bar  their  legal  right,  whatever  the  action  of  the  vendees,  we  think  too 
plain  for  argument.  We  know  of  no  case  in  which  this  ground  of  action  or 
defense  has  been  sustained  upon  such  a  slender  foundation.  The  case  made 
by  appellees  is  insufficient,  upon  the  authority  of  any  decision  cited  by  coun- 
sel to  support  it.  Love  v.  Barber,  17  Tex.  817;  Williams  v.  Chandler ,  25 
Tex.  11 ;  8cohy  v.  Btoeatt,  28  Tex.  714;  Page  v.  Amim,  29  Tex.  54 ;  Mayer  v. 
Ramsey,  46  Tex.  875.  To  these  a  number  of  later  cases  may  be  added.  So- 
hols  V.  McKie,  60  Tex.  41;  Peters  v.  Clements,  62  Tex.  140;  Blum  v.  Mer- 
chant, 68  Tex.  400;  Grimes  v.  Watkins,  59  Tex.  133;  Qrinnan  v.  Dean,  62 
Tex.  218;  Steed  v.  Petty,  65  Tex.  490.  If  the  vendees,  after  their  abandon- 
ment, had  told  a  third  person  that  they  had  surrendered  all  claim  to  the  land 
to  their  vendors,  and  that  the  latter  alone  had  the  right  to  sell  it,  and,  acting 
upon  these  representations,  such  person  had  bought  It  of  the  vendors,  then 
the  vendees  would  have  been  estopped.  But  the  abandonment  of  the  land  by 
them,  and  the  resumption  of  possession  by  their  vendors,  would  not  consti- 
tute such  an  inducement  as  would  justify  a  purchaser  from  the  vendors  to 
claim  this  equity;  and  it  seems  clear  to  us  the  vendors  themselves  occupy  no 
higher  ground. '  If  appellees  had  shown  that  Manefee  and  Bynum  notified 
them  that  they  were  unable  to  pay  their  notes,  and  that  they  had  abandoned 
the  property,  and  would  no  longer  claim  it,  and  had  authorized  them  to  take 
possession;  and  if  the  former  relied  upon  this,  and  took  possession,  and  for- 
bore to  sue  until  the  notes  were  barred, — they  may  have  had  a  better  case. 
But  that  is  not  the  case  made  by  the  record,  and  we  do  not  deem  it  proper  to 
decide  it  in  advance.  The  claim  of  appellants  is  unconscientious,  and,  in  any 
other  than  a  legal  sense*  unjust;  and  the  case  of  appellees,  though  brought 
about  by  their  own  laches,  is  a  hard  one.  But  the  law  is  inexorable,  and  it  is 
0U9  duty  to  declare  it,  and  not  to  bend  it  so  as  to  meet  the  abstract  justice  of 
the  case. 

For  the  error  of  the  court  in  holding  appellants  estopped  to  set  up  their 
legal  title  to  the  premises  in  controversy,  the  judgment  is  reversed  and  the 
cause  remanded. 
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BooKWALL  Co.  V,  Kaufman  Co. 
(Supreme  Court  of  Texas,    November  29, 1887.) 

COUlTTIES—DlSPUTBD    BoUNDABIE8~AC*IOKS  TO  DBTBRMINE— RbTBOSPBCJTIVE  LaWS. 

The  Texas  act  of  April,  1885,  oonferrinff  upon  the  district  courts  jurisdiction  of 
actions  between  two  counties  to  determine  disputed  boundary  lines,  concerning 
which  their  re8i)ectiTe  surveyors  cannot  agree,  is  not  retrospective;  and  an  action 
for  this  purpose  cannot  be  maintained  where  the  survey  was  made  previous  to  the 
enactment  of  the  law. 

Appeal  from  district  court,  Ellis  county. 

Gaines,  J.  This  was  a  proceeding  instituted  in  the  court  below  by  appel- 
lant against  appellee  for  the  purpose  of  ascertaining  the  true  boundary  line 
between  the  two  counties.  By  the  amended  petition  it  was  alleged,  in  sub« 
-stance,  that  the  line  had  been  definitely  fixed  and  marlsed  in  1878  by  two  sur- 
veyors, one  appointed  by  the  county  court  of  Bockwall  county,  and  the  other 
by  the  county  court  of  Kaufman  county,  in  accordance  with  the  statute  then 
•existing,  the  former  court  having  instituted  proceedings  for  that  purpose; 
that  the  record  of  that  survey  had  been  destroyed  by  fire;  and  tliac  a  dispute 
had  again  arisen  as  to  the  true  location  of  the  boundary  lines.  It  was  also 
substantially  alleged  that,  in  order  to  settle  that  dispute,  in  June,  1883,  the 
•county  court  appointed  a  competent  person  to  make  a  second  survey  of  the 
line,  and  named  a  day  and  time  for  beginning  the  survey;  that  the  court  sent 
a  copy  of  its  order  to  the  county  court  of  Kaufman  county;  and  that  the  lat- 
ter court  also  appointed  a  surveyor.  It  was  also  averred  that  the  surveyors 
«o  appointed  met,  and,  failing  to  agree,  reported  their  disagreement  to  the 
•commissioner  of  the  general  land-office,  who  returned  an  order  for  a  new  sur- 
vey, accompanied  with  appropriate  instructions;  that  they  again  met,  in  obe- 
•dience  to  said  order,  but  f^ain  failed  to  come  to  an  agreement  as  to  the  true 
boundary;  and  that  a  report  of  their  disagreement  was  made  by  them  to  the 
commissioners'  courts  of  their  respective  counties.  A  demurrer  to  the  peti- 
tion was  sustained,  and  the  suit  dismissed,  and  the  ruling  of  the  court  upon 
the  demurrer  is  now  assigned  as  eiTor.  ' 

The  first  ground  of  demurrer  raises  the  question  whether  the  law  now  in 
force  authorizes  the  plaintiff  to  bring  this  action,  under  the  facts  alleged  in 
its  petition,  and  we  think  that  the  determination  of  this  question  is  decisive 
of  this  appeal.  In  Guadalupe  Co.  v.  Wilson  Co.,  58  Tex.  228,  (decided  in 
1882.)  this  court  held  that  there  was  no  law  then  in  force  which  conferred  ju- 
risdiction upon  the  district  courts  to  hear  and  determine  suite  of  this  charac- 
ter. The  statutes  then  existing,  applicable  to  the  subject,  provided  for  the 
determination  of  county  boundaries  by  a  joint  survey,  to  be  made  by  survey- 
•ors  respectively  representing  the  counties  interested,  aided  by  the  instructions 
of  the  commissioners  of  the  general  land-office,  in  case  of  a  disagreement  in 
the  first  instance.  It  made  no  provision  for  the  contingency  of  a  further  dis- 
agreement after  the  commissioner  had  issued  his  directions  to  the  surveyors 
appointed  for  the  respective  counties.  Rev.  St.  arts.  686, 691 ;  Acts  April  22, 
1879;  Bev.  St.  App.  p.  27.  So  the  law  dtood  at  the  time  the  county  court  of 
Bockwall  county  instituted  proceedings  for  a  second  survey,  and  at  the  time 
the  surveyors  of  the  two  counties  reported  their  final  disagreement.  But  in 
April,  1885,  section  8  of  the  act  last  cited  was  amended  so  as  to  read  as  fol- 
lows; "Sec.  8.  That,  should  the  surveyors  above  provided  for  fail  to  agree  as 
to  the  true  boundary  line  between  their  respective  counties,  the  fact  of  such 
•disagreement,  with  a  full  statement  of  the  questions  at  issue  between  them, 
shall  be  hy  them  reported  to  the  county  commissioners'  court  of  their  respect- 
ive counties;  and,  upon  filing  of  such  report,  either  party  shall  have  the 
right  to  institute  suit  in  the  district  court  of  any  county  that  lies  adjacent  to 
•either  of  such  counties,  that  is  not  interested  in  the  result  of  the  suit,  and  it 
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shall  be  the  duty  of  the  district  judge  *  ♦  ♦  to  try  said  questions  of  bound- 
ary in  the  same  manner  as  is  provided  by  law  for  the  trial  of  the  question  of 
boundary  lines  between  different  surveys  of  land,"  etc.    Laws  19th  Leg.  31, 

Now,  counsel  for  appellants  have  cited  numerous  authorities  tending  to 
show  that  if  this  provision  had  a  retrospective  operation,  and  authorized  suits 
when  the  final  disagreement  between  the  surveyors  had  occurred  previous  to 
its  eucictment,  it  would  be  unconstitutional.    This  we  need  not  deny.     The 
true  question  is,  does  the  law  admit  of  such  a  construction?    Mr.  Bishop  says: 
"In  the  absence  of  any  special  indication  or  reason,  and  as  a  common  rule,  a 
statute  will  not  be  applied  retrospectively  even  when  there  is  no  constitutional 
impediment.    Some  of  the  cases  appear  to  hold  that,  to  work  an  exception  to 
this  rule,  the  retrospective  intent  must  appear  in  the  words  themselves. " 
Bish.  Writ.  Law,  84.    The  latter  doctrine,  however,  this  eminent  author  does- 
not  indorse,  but  says  "that  some  statutes  extend  to  past  transactions,  even 
when  the  woixis  are  not  direct  to  this  effect.*'    Id.    See,  also,  State  v.  Hays. 
52  Mo.  578;  State  v.  Thompson,  41  Mo.  25.    But  we  take  it  that  in  any  case» 
in  order  to  give  a  retrospective  construction,  it  should  appear,  at  least  by  fair 
implication,  from  the  language  used,  that  it  was  the  intent  to  make  It  appli- 
cable both  to  past  and  future  cases.   In  no  instance  can  language  expressive  of 
future  acts  be  construed  to  embrace  those  that  are  past.    "Should  the  survey- 
ors fail  to  agree"  clearly  refers  to  surveyors  thereafter  to  be  appointed.     "The 
fact  of  disagreement  shall  be  reported,  and  either  county  shall  have  the  right- 
to  institute  suit,"  are  words  which  also  clearly  manifest  the  intention  to  give 
the  provision  a  prospective  operation  only.    State  v.  Netvark,  40  N.  J.  I^w» 
92.    It  would  seem  probable  that  the  amendment  of  1885  was  suggested  by 
the  fact  that  in  some  instances  the  surveyors  had  failed  to  agree,  even  after 
the  powers  of  the  commissioners  of  the  general  land-office  were  called  into  ex- 
ercise, and  that  therefore  the  remedy  afforded  by  existing  laws  was  inadequate. 
It  would  have  been  easy  for  the  legislature,  by  the  use  of  apt  words,  to  have 
made  the  provision  applicable  to  past  as  well  as  future  cases;  but  no  such 
words  appear  in  the  act.    But  there  is  nothing  in  the  law  which  prohibits  a. 
new  survey  in  accordance  with  its  provisions,  although  a  former  survey  had 
been  attempted,  and  had  resulted  In  a  failure  to  establish  the  line;  and  the  law- 
makers may  have  considered  that  in  such  cases  new  proceedings  might  end  in 
a  mutual  accord,  and  thereby  prevent  a  resort  to  litigation .   We  conclude  that 
the  act  of  1885  did  not  authorize  plaintiff  to  institute  this  proceeding  without 
taking  the  preliminary  steps  required  by  the  original  statute  after  the  amend- 
ment went  into  effect,  and  that  therefore  the  demurrer  was  properly  sustained. 
The  act  of  1885  not  being  applicable  to  the  case  made  in  the  petition,  the  ques- 
tion of  its  constitutionality  is  not  before  us,  and  we  do  nut  think  it  proper  to 
pass  upon  it.    If  it  be  true  that  the  boundary  was  established  in  1873,  as  al- 
leged in  the  petition,  then  this  was  done  in  accordance  with  the  law  then  in 
force,  and  by  its  terms  should  be  held  conclusive.    Act  May  12,  1846,  §  5;, 
Pasch.  Dig.  arts.  1057,  1061.    But,  if  it  cannot  be  ascertained,  we  think  it 
competent  for  either  county  to  proceed  again  under  the  act  of  1875,  and  the? 
subsequent  amendment  thereof. 

There  being  no  error  in  the  judgmeht»  it  will  be  affirmed. 
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Tkarlet  v.  Mosbis. 
{Covjrt  of  Appeals  of  Kentucky.    January  10, 1888.) 

VXNSOB  AITD  VEimEB— DePBNSB  TO  ACTION  FOB  PBICB— DeFECTT  IN  QtrANTITT. 

A.  deeded  to  defendant  a  tract  of  land,  describing  it  as  containing  282  acres,  more 
or  less,  and  took  defendant's  note  foi^art  of  tbe  purohase  price.  The  descriptioiir 
being  defective  as  to  the  boundary,  defendant  |Hrooured  another  deed  correcting  the 
error,  but  omitting  the  words  "more  or  less. "  There  was  a  deficit  of  20  acres.  Jaeld, 
that  the  deficit  was  no  defense  to  an  action  by  a  purchaser  of  the  note  to  enforce 
payment  oat  of  the  land. 

Appeal  from  circuit  court,  Jackson  county. 

Action  by  W,  C.  Morris,  as  administrator  of  one  Goodman,  against  Thomas 
Yearley,  to  enforce  payment  of  a  promissory  note.  Persons  named  Mont- 
gomery sold  and  deeded  the  land  to  Yearley  for  $2,000,  describing  it  as  con- 
taining 400  acres,  more  or  less,  and  excepting  a  specified  tract  of  118  acres; 
Yearly  giving  the  note  for  part  of  the  purchase  price.  The  vendoi-s  assigned 
the  note  to  Goodman.  The  description  in  the  deed  being  defective  as  to  the 
boundary,  Yearley  procured  another  deed  correcting  the  error,  but  omitting 
the  words  '*more  or  less,"  and  the  evidence  showed  a  deficit  of  20  acres. 
Yearley  contended  that  the  sale  was  not  in  gross,  but  by  the  acre;  and.  claim- 
ing a  deficit  of  58  acres,  sought  to  offset  a  balance  due  on  the  note  by  the  value 
of  58  acres  at  the  price  of  $7.09  31-141  an  acre.  A  decree  in  plaintiff's  favor 
waa  entered  below,  and  Yearley  appealed. 

A.  P.  Settle,  for  appellant.  William  Lindsay  and  Isaac  J.  Forbes,  for 
appellee. 

Prtor,  C.  J.  The  judgment  below  will  not  be  disturbed.  The  original 
conveyance  shows  a  sale  in  gross  of  the  boundary  described,  but,  that  bound- 
ary being  defective  in  some  of  its  calls,  a  second  deed  was  made  in  which  the 
words,  "more  or  less,"  contained  in  the  first  deed,  were  omitted;  but  yet  it 
is  evident  that  all  the  land  remaining,  of  the  original  tract  was  sold  for  $2,000. 
That  it  was  supposed  to  contain  2!82  acres  is  established;  but  there  being 
neither  mistake  nor  fraud  alleged,  and  only  a  deficit  of  20  acres,  the  chancellor, 
unless  the  sale  was  by  the  acre,  should,  as  he  did,  have  denied  the  relief.  Judg- 
ment below  affirmed. 


Treact  et  al.  v.  Barclay  et  aL 
(Covrt  of  Appeals  of  Kenhicky.    January  Id,  1888.) 

OoHTRAOT— Action  fob  Bbbaoh— Watvieb  oi"  Condition— Bitbdbn  of  Pboof. 

In  an  action  to  recover  possession  of  a  stalUon.  on  account  of  breach  of  contract 
nnder  which  he  was  held  by  defendant,  where  tnere  was  no  controversy  as  to  the 
ownership,  and  no  room  for  any  as  to  tne  breach  of  contract,  Tield^  that  the  burden 
of  proof  to  establish  the  defense  of  waiver  was  on  defendant,  and  plaintiffs  were  not 
required  to  negative  it. 

Appeal  from  court  of  common  pleas,  Payette  county. 

This  was  an  action  brought  by  J.  L.  Barclay  and  others,  plaintiffs,  against 
B.  J.  Treacy  and  others,  defendants,  to  recover  possession  of  a  stallion,  and 
damages  for  his  wrongful  detention.  Verdict  and  judgment  for  plaintiff^, 
and  defendants  appeal. 

2>.  O.  Falconer  and  Beauchamp  <§  Allen,  for  appellants.  J".  D,  Hunt,  for 
appellees. 

Lewis,  J.  It  is  not  only  proved,  but  substantially  admitted  in  the  plead- 
ings, that  appellants  failed  to  comply  with  that  part  of  their  contract  by  which 
they  agreed  to  remit  to  appellees  not  lat^r  than  the  first  day  of  October,  1887, 
the  actual  one-half  of  "service  fees"  for  the  stall  ion  Banker',  whether  collected 
or  not,  and  to  make  and  render  "a  statement  of  the  particulars  of  thai  sea- 
v.63.w.no.7— 28 
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non'8  total  earningA  by  said  horse/'  And  as  it  is  in  express  terms  provided 
that  in  case  of  a  failure  of  either  party  to  perform  the  contract,  in  whole  or  in 
part  in  any  way,  the  agreement  might  be  declared  void  at  once,  without  no- 
tice by  the  party  aggrieved,  appellees  had  the  right,  at  any  time  after  the  date 
mentioned,  to  demand  the  delivery  of  their  stallion  to  them  in  the  city  of  New 
York,  as  is  in  such  state  of  case  provided  in  the  contract.  And  as  appellees 
did,  In  writing,  November  4, 1887,  notify  appellants  that  in  consequence  of 
such  breach  the  contract  was  at  an  end,  and  demanded  a  return  of  their  horse, 
they  had  the  right,  upon  the  refusal  or  failure  of  appellants  to  comply  in  a 
reasonable  time  with  such  demand,  to  maintain  an  action  for  the  possession 
and  damages  for  the  detention,  \inless,  as  stated  in  the  answer  of  appellants, 
such  right  was,  before  the  institution  of  this  action,  waived.  Whether  there 
was  such  waiver  was  submitted  to  the  jury,  who,  under  proper  instructions 
by  the  court,  decided  on  that  issue  of  fact  against  the  appellants. 

The  only  question,  then,  is  whether  the  lower  court,  as  counsel  contend, 
erred  in  placing  the  burden  of  proof  on  the  appellants.  There  is  no  contro- 
versy about  the  ownership  of  the  stallion,  nor  room  for  any  as  to  the  breach 
of  the  contract  by  appellants,  and  the  consequent  prima  facie  right  of  appel- 
lees to  the  possession.  And,  having  thus  manifested  their  right  to  recover, 
they,  as  plaintiffs,  were  not  required  to  negative  the  defense  of  waiver,  which 
is  in  the  nature  of  a  plea  in  avoidance;  but  it  was  incumbent  on  appellants, 
defendants  to  the  action,  to  establish  it  by  proof,  and,  as  they  signally  failed 
to  do  so,  the  verdict  of  the  jury  was  properly  for  the  plaintiffs. 

The  right  to  recover  in  such  a  case  implies  a  wrongful  detention,  and  dam- 
ages therefor;  and  when  the  purpose  for  which  the  horse  was  used,  and  his 
value,  fixed  by  the  jury  at  $4,000,  are  considered,  we  do  not  think  the  i 
ment  of  damages  at  $300  is  excessive.    Judgment  affirmed. 


0*Bannon's  Adm*b  V*  Louisville  &  N.  R.  Co. 
(Court  of  AtypedU  of  Kentucky,    January  12,  1888.) 

MaSTBR  A.ND  SbRVAKT— AB8UMPTIOV  OP  RiSK. 

In  an  action  to  recover  damages  against  a  railroad  company  for  the  wlllfal,  neg- 
ligent killing  of  deceased,  a  brakeman  in  the  employ  of  the  defendant  company,  it 
was  shown  that  the  immediate  cause  of  the  accioent  was  the  formation,  dunng  the 
trip,  of  sleet  or  ice  on  the  edffe  of  the  car,  where  deceased  was  compelled  to  stand 
while  handling  the  brake,  ana  that  no  salt  or  sand  with  which  to  remove  it  hadbeea 
furnished  by  tne  company.    Heldy  plaintiff  could  not  recover.^ 

Appeal  from  circuit  court,  Warren  county. 

Plaintiff,  O.  J.  O'fiannon's  administrator,  brought  suit  against  the  Louio- 
ville  &  Nashville  Railroad  Company,  defendant,  to  recover  damages  for  the 
willful,  negligent  killing,  while  in  the  employ  of  defendant,  of  0.  J.  O'Ban- 
non.  Plaintiff's  petition  was  dismissed  on  demurrer,  and  he  appeals.  The 
remaining  facts  appear  in  the  opinion. 

Qalloway  A  8ims,  for  appellant.  MitcJiell  d-  DuBose,  JET.  VT.  Bruce,  and 
Wm.  Lindsay,  for  appellee. 

Holt,  J«  A.  J.  O'Bannon,  while  iu  the  employ  of  appellee,  the  Louisville 
A  Nashville  Railroad  Company,  fell  from  the  freight  train  which  he  was  help- 
ing to  operate,  and  was  killed.  His  administrator  seeks,  under  section  3,  c. 
57,  Gen.  St.,  to  recover  damages  upon  the  ground  that  the  killing  was  the  re- 

^  Respecting  the  risks  of  employment  assumed  by  an  employe,  see  Needham  v.  Rail- 
road Co.,  (Ky.)  8  S.  W.  Rep.  797;  Bogenschutz  v.  Smith,  Id.  800;  Scott  v.  Railway  & 
Nav.  Co.,  (Or.)  18  Paa  Rep.  98 :  Hickey  v.  Taafle,  (N.  T.)  ^  N.  E.  Rep.  886 ;  Hatt  y.  Nay, 

(Mass.)  10  N.  E.  Rep.  8-    ^^  "^   ^^        -       -^   «.       ^^^     ^  

Knopp  v.  Railroad  Co. 

W.  Rep.  868;  Schultz  \.  xvcuxjvou  v^v.,  i  "  ^-y  ^u.  u«i,  t^u  uuw,  ^muu^mka  va/. 

(Tenn.)  8  S.  W.  Rep.  8S4;  lUlck  v.  RaUroad  Co.,  (Mich.)  86  N.  W.  Rep.  708. 
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suit  of  wUlfut  neglect  upon  the  part  of  the  appellee.  As  the  action  was  dis- 
missed upon  demurrer  to  the  petition,  its  statements  must  be  taken  as  true. 
The  accident  happened  at  night.  The  deceased  was  at  the  time  operating  a 
brake  upon  a  coal  car,  and  sleet  or  ice  had  formed  upon  the  edge  of  it,  where 
be  was  compelled  to  stand  in  handling  the  brake.  In  consequence  of  this,  he 
slipped  and  lost  his  life.  According  to  the  averments  of  the  petition  the  will- 
ful neglect  consisted  in  the  failure  of  the  appellee  to  either  "supply  salt  or 
sand  upon  the  ice  which  had  accumulated  and  was  upon  the  top  of  the  coal 
car,"  or  remove  it.  No  question  as  to  defective  machinery  is  presented.  It 
appears  from  the  petition  that  the  night  was  "cold  and  sleeting,"  and  we  must 
tlierefore  presume  that  the  ice  had  formed  during  that  night,  or  at  least  upon 
that  trip.  Conceding  that  at  that  season  of  the  year,  (December,)  and  in  that 
locality  where  the  accident  happened,  that  it  was  the  duty  of  the  appellee  to 
provide  its  trains  with  a  proper  supply  of  salt  or  sand  to  be  used  in  times  of 
snow  or  ice,  yet  this  action  presents  no  complaint  upon  this  score;  and  we  do 
not,  therefore,  decide  that  any  such  duty  rested  upon  the  company.  The  fail- 
ure complained  of  is  that  the  ice  was  not  removed,  or  sand  or  salt  put  upon 
it.  Certainly,  in  the  absence  of  averment,  we  will  not  presume  that  in  this 
latitude  it  was  the  duty  of  the  company  to  provide  other  servants  than  the 
biakemen  themselves,  to  accompany  the  train  in  anticipation  of  unusual 
weather,  and  remove  the  ice  or  sleet  from  their  pathway  or  strew  it  with  salt 
or  sand.  One  entering  an  employment  assumes  all  the  risks  ordinarily  in- 
cident to  it.  The  increased  dangers  of  railroading  arising  from  rain,  snow, 
and  ice,  or  the  weather,  are  a  part  of  the  ordinary  risk  incident  to  the  busi- 
ness. To  hold  railroad  companies  liable  to  their  employes  on  account  of  dan- 
gers arising  from  the  elements,  would  lead  to  the  running  of  trains  in  good 
weather  only,  thus  seriously  interfering  with  the  travel  and  business  of  the 
country.  We  are  Inclined  to  think  that  it  was  the  duty  of  the  deceased  to 
provide  for  his  own  safety  by  removing  the  ice,  or  putting  the  salt  or  sand 
upon  the  spot  where  he  had  to  stand  to  operate  his  brake;  but  whether  this 
be  so  or  not,  the  danger  was  one  ordinarily  incident  to  the  business;  snow  or 
sleet  was  likely  to  fall  at  any  time  during  its  prosecution,  thus  adding  more 
or  less  to  the  risk.  The  train  might  start  upon  its  trip  when  the  day  was 
pleasant,  and  before  reaching  its  destination,  and  during  the  following  night, 
ice  and  snow  come,  thus  increasing  the  ever-existing  danger  to  those  operat- 
ing it.  Thus  it  seems  to  have  been  in  this  instance,  and  the  deceased  when 
he  entered  upon  the  employment  knew  all  this,  and  must  be  held  to  have  as- 
sumed the  risk  as  one  ordinarily  incident  to  it. 

This  being  so,  it  may  be  admitted  that  those  superior  to  the  deceased  in  the 
management  of  the  train  knew  of  the  danger;  and  yet  the  appellee  cannot  be 
held  guilty  of  willful  neglect.    Judgment  affirmed. 


GlFFORD  V.  MULLINS. 
(Couert  of  Appeals  of  Kentucky.    January  14, 1888.) 

L   APPBAli— RlVIBW— WmOHT  AKD  SUFFICIEKOT  OF  EtTDBNCB. 

Where  testimony  taken  before  a  master  oommissioner  is  oonflloting,  and  his  re- 
port has  been  passed  upon  by  the  chanoellor,  this  court  will  not  disturb  the  findings 
of  fact  unless  clearly  wrong. 

9.  Equitt— Plbadino— Pratbb  tor  Spsoific  Rblibv— Waivbr  op  Dstbot. 

Where  an  answer  in  chancery  contained  no  prayer  for  a  lien  on  the  land  for  any 
balance  found  due  defendant,  nor  asked  for  its  sale  to  pay  it,  and  the  judgment  re- 
cited that  plaintifts  had  ^waived  the  defloienpyln  the  prayer  in  the  answer  and 
cross-petition, "  the  objection  as  to  the  defect  of  the  pleading  cannot  be  raised  in  the 
appellate  court. 

Appeal  from  t^hancery  court,  Pendleton  county. 
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J.  E.  Gilford  filed  a  petition  against  B.  B.  Mullins,  to  have  a  certain  deed 
made  by  iiim  decreed  a  mortgage  and  for  an  accounting,  and  appealed  from 
the  decree. 

John  H.  Fryer t  for  appellant.    Charles  J7.  Lee,  for  appellee. 

Lewis,  J.  June,  1877,  appellant,  Gifford,  conveyed  to  appellee,  Mullins» 
the  land  in  controversy  for  the  stated  consideration  of  $279.60,  which  was  in 
fact  the  amount  the  former  then  owed  the  latter;  and  on  the  same  day,  though 
after  the  deed  was  made,  MuUins  executed  a  bond,  in  which  it  is  recited  he 
then  sold  the  same  land  to  Gifford  for  the  consideration  of  $287.10,  payable 
January  1,  1878,  with  interest  at  Uie  rate  of  8  per  cent,  per  annum  from  that 
date,  upon  the  condition  that,  if  the  consideration  was  paid  on  or  before  the  day 
named,  Mullina  would  convey  tlie  land;  but  if  not  so  paid,  Giflord  was  to  sur- 
render the  bond  to  be  canceled,  the  sole  object  being,  as  stated,  to  give  Gifford 
until  that  date  to  pay  for  the  land,  but  in  the  event  of  his  failure  to  do  so,  he 
was  to  surrender  all  claim  thereto,  and  interest  therein.  Gifford  having  failed 
to  pay  the  consideration,  the  possession  of  the  land  was,  in  March,  1880,  sur- 
rendered to  MuUins;  but  the  bond  was  retained  by  him  until  September  12, 
1884,  when  he  commenced  this  action.  In  his  petition  it  is  stated  that  the 
consideration  mentioned  in  the  bond  is  the  same,  interest  being  added,  as  that 
mentioned  in  the  deed,  and  was  in  fact  the  amount  of  his  indebtedness  to 
Mullins,  and  that  the  deed  was  intended  by  the  parties  and  did  operate  as  a 
mortgage  to  secure  the  payment  of  said  debt.  He  further  stated  that  the  rent 
of  the  land  of  which  Mullins  had  the  enjoyment,  and  the  value  of  timber  taken 
from  it  and  appropriated  by  him,  amounted  to  more  than  the  debt  for  the  pay- 
ment of  which  the  mortgage  was  given.  The  relief  prayed  for  by  plaintiff 
was  the  enforcement  of  the  contract  as  intended  by  the  parties,  a  reconvey- 
ance of  the  land,  and  judgment  for  the  excess,  in  value  of  rents  and  timber 
appropriated  by  Mullins,  over  the  debt  meutioned.  At  the  April  term,  1885, 
the  lower  court  adjudged  the  deed  and  bond  constituted  no  more  than  a  moi-t- 
gage  of  the  land  to  secure  the  payment  to  Mullins  of  the  debt  which  Gifford 
owed  him,  and  referred  the  case  to  the  master  commissioner,  with  directions 
to  take  proof  and  report  as  to  the  value  of  rents  and  timber  taken  on  the  one 
hand,  and  the  value  of  improvements  put  upon  the  land  by  Mullins  while  he 
was  in  possession.  At  a  subsequent  term  a  final  judgment  was  rendered  in 
favor  of  Mullins  for  $147,  the  assumed  balance  of  the  debt  and  value  of  im- 
provements, after  deducting  the  credits  to  which  Gifford  was  found  entitled, 
and  to  satisfy  the  judgment,  the  land,  or  enough  of  it  for  the  purpose,  was  di- 
rected to  be  sold.  From  that  judgment  Gifford,  and  Frey,  to  whom  he  had 
transferred  his  interest  in  the  land,  have  appealed. 

As  no  cross-appeal  is  prosecuted  by  the  plaintiff,  it  is  not  necessary  to  con- 
sider whether  the  lower  court  erred  in  adjudging  the  deed  to  be,  in  its  opera- 
tion, simply  a  mortgage;  though  the  circumstances  under  which  the  two  in- 
struments were  executed,  the  peculiar  provisions  of  the  bond,  and  conduct  of 
the  parties,  make  it  evident  they  intended  the  deed  to  operate  as  a  mortgage, 
and  in  such  a  case,  as  has  been  decided  by  this  court,  it  should  be  so  treated. 

There  is  conflict  in  the  testimony  in  regard  to  the  value  of  the  rents,  the 
timber,  and  the  improvements,  as  is  generally  the  case  where  witnesses  are 
promiscuously  called  on  to  give  their  opinions  as  to  values  without  having 
certain  criteria  to  guide  them.  When  the  master  commissioner,  who  is  pre- 
sumed to  have  the  requisite  capacity,  and  to  be  impartial,  has  made  his  report 
on  such  subjects,  and  it  has  been  duly  considered  and  passed  on  by  the  chan- 
cellor, after  hearing  such  suggestions  on  the  subject  as  counsel  may  make, 
this  court  should  not  disturb  such  finding  of  fact  unless  clearly  wrong,  espe- 
cially when,  as  is  the  case  in  this  instance,  the  estimates  of  some  of  the  wit- 
nesses are  manifestly  extravagant  and  unreliable.  The  only  modification  of 
the  master*s  report  made  by  the  chancellor  was  in  diarging  Mullins  with  in- 
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terest  on  the  rents  whereby  the  balance  in  his  favor  was  reduced  to  the  sum 
for  which  judgment  was  rendered,  and  of  that  appellant  cannot  complain. 

It  Is  contended  the  chancellor  erred  in  adjudging  a  lien  on  the  land  existed 
for  the  balance  found  due  to  MuUins,  and  in  directing  a  sale  to  pay  it,  because 
that  relief  was  not  specifically  prayed  for  by  him.  It  is  true  he  denied  the 
•deed  operated  as  a  mortgage,  and  asked  judgment  against  Gifford  for  the  rea- 
sonable rent  of  the  land  during  the  two  years  he  occupied  it,  from  the  date  of 
the  deed  to  March,  1880;  and  the  result  of  the  judgment  he  asked  for  would 
have  been  to  relieve  Gifford  from  the  payment  of  the  purchase  money,  and 
iiimself  from  rents.  He  was  therefore  not  in  a  position  to  ask  judgment,  ex- 
cept in  the  alternative,  for  the  debt  or  a  sale  of  the  land.  But  the  relief  asked 
by  the  plaintiff  could  not  be  granted,  except  upon  the  assumption  that  he  was 
still  indebted  for  the  land  whatever  balance  might  be  found  after  deducting 
such  credits  as  he  was  entitled  to,  and  that  a  lien  thereon  existed  for  such 
balance.  It  is  expressly  stated  in  the  judgment,  and  must  be  taken  as  true, 
that  "the  plaintiffs  have  waived  the  deficiency  in  the  prayer  in  the  answer 
and  cross-petition, "  and  thereupon  the  chancellor  proceeded  to  direct  the  sale 
of  the  land  to  pay  to  Mulllns  the  ascertained  balance.  If  appellee  had,  after 
the  judgment  on  the  master's  report  was  rendered,  asked  leave  to  amend  his 
answer  and  counter-claim  by  adding  a  prayer  for  judgment  for  the  balance 
due  him,  and  for  the  enforcement  of  his  lien,  which  unquestionably  existed, 
the  chancellor  would  have  permitted  It  done;  but  the  waiver  of  the  plaintiffs, 
it  is  fair  to  suppose,  prevented  him  doing  so,  and  they  cannot  now  be  heard 
objecting  on  account  of  that  defect  in  the  pleading.  Besides,  as  held  in  the 
case  of  Biley  v.  Smith,  5  S.  W.  Bep.  869,  decided  at  the  last  term  of  this 
court,  (December  3, 1887,)  it  is  competent  and  proper  for  a  court  of  equity, 
having  ascertained  and  determined  that  one  of  the  parties  to  a  pending  action 
is  indebted  to  another,  and  that  a  lien  exists  upon  the  property  or  fund,  the 
Bubject  of  litigation,  and  tlien  under  the  control  of  the  chancellor,  to  subject 
it,  under  a  prayer  for  general  relief,  to  the  payment  of  such  indebtedness^  and 
thus  end  the  litigation.    Judgment  affirmed. 


Wright  v.  Underwood. 

(Court  of  Appeals  of  Kentucky.    January  14, 1888.) 

-Judicial  Sales — Failure  of  Title — ^Reprbsbntatiok  of  Covmissionbb. 

An  administrator  procured  a  decree  to  sell  his  decedent's  land,  and  was  appointed 
commissioner  to  make  the  sale.  Part  of  the  land  mentioned  in  the  decree  was  not 
deoedent*s  property,  but  a  sale  was  effected  upon  the  commissioner's  promise  that 
he  would  not  enforce  payment  for  that  part  until  the  purchaser  had  possession  un- 
der good  title.  The  purchaser  was  unable  to  obtain  possession.  HelcL  that  the 
commissioner  will  be  enjoined  from  collecting  the  purchase  money  for  sucn  portion. 

Appeal  from  circuit  court,  Barren  county. 

Lewis  McQuovm  and  Logan  Porter^  for  appellant.  Wright  <&  McElroy,  for 
4ippellee. 

Holt,  J.  The  appellant,  W.  A.  Wright,  purchased  at  a  commissioner's 
sale  made  by  the  appellee,  Robert  Underwood,  as  special  commissioner,  a  tract 
of  land  at  five  dollars  per  acre.  At  the  time  of  the  sale,  a  claimant  of  76  acres 
of  it  forbade  the  sale  to  that  extent.  Notwithstanding  tliis,  the  appellant 
made  the  purchase,  paid  the  first  payment  at  that  time,  executed  his  sale-bonds 
for  the  other  two  payments,  due  in  one  and  two  years,  respectively,  and  the 
sale  was  reported  to  court,  and  confirmed.  The  appellant,  having  paid  all  of 
the  purchase  money  save  a  sum  equal  to  the  price  of  the  76  acres,  has  enjoined 
the  execution  for  this  balance.  His  petition  avers,  and  he  in  substance  tes- 
tifies that,  when  the  s<de  was  made,  the  commissioner  conceded  that  the  76 
.acres  were  adversely  claimed  and  held,  but  induced  him  to  make  the  purchase 
by  then  stating  that  he  would  put  the  purchaser  in  possession,  and  would  not 


Digitized  by 


Google 


488  soirrHwsBTEBii  befobteb.  [Ky, 

enforce  the  payment  of  the  purchase  price  as  to  the  76  acres  until  he  did  so. 
Id  this  he  is  substantially  sustained  by  three  other  witnesses.  Opposed  to 
them  is  the  evidence  of  tlie  commissioner  only,  and  to  a  certain  extent  only, 
as  he  admits  that  he  announced  at  the  sale  that  he  would  warrant  and  defend 
the  title,  and,  if  any  of  the  land  was  lost,  the  purchaser  would  not  have  to  pay 
for  it,  and  would  not  lose  his  money,  if  he  did  not  get  it.  The  testimony, 
considered  in  its  entirety,  leaves  little  room  to  doubt  but  that  the  purchaser 
understood,  and  had  the  right  to  understand,  from  the  statements  then  made 
by  the  commissioner,  that  he  would  not  have  to  pay  for  the  76  acres  until  lie 
was  put  in  possession  of  it  under  a  good  title.  It  was  sold  as  a  part  of  the 
estate  of  James  Brown,  deceased,  and  we  are  satisfied  that  in  fact  it  did  not 
belong  to  it,  but  to  the  claimant.  Beyond  question,  it  was  held  adversely  at 
the  time  of  the  sale,  and  it  is  therefore  impossible  for  the  appellant  to  recover 
it,  as,  in  any  effort  to  do  so,  he  will  be  met  with  a  plea  of  champerty.  Un- 
less, therefore,  he  is  now  entitled  to  relief,  he  is  remediless.  Nothing  else  ap- 
pearing, a  purchaser  of  land  at  a  commissioner's  sale  cannot  resist  the  pay- 
ment of  the  purchase  moiiey  by  reason  of  any  misrepresentation  by  the  com- 
missioner as  to  title  or  possession,  or  on  account  of  any  promise  in  this  respect 
by  him  which  may  be  unperformed.  If  he  has  no  other  connection  with  the 
sale,  or  interest  in  it,  save  as  commissioner,  then  the  purchaser,  after  its  con- 
firmation, cannot  prevent  the  collection  of  the  purchase  money  on  account  of 
any  statement  made  by  him  as  to  title  at  the  time  of  the  sale.  Here,  how- 
ever, the  commissioner  as  administrator  was  the  plaintiff  in  the  decree.  He 
procured  it.  This,  we  think,  may  fairly  be  assumed  as  a  fact  from  what  ap- 
pears in  the  record,  althongti  the  case  is  not  very  fully  prepared.  It  is  averred 
in  tiie  petition  in  this  action,  and  admitted  by  tlie  answer,  that  the  judgment 
of  sale  was  rendered  in  the  suit  of  *' Robert  Underioood^  AdmW^  etc,^  Plain- 
tiff,  and  A.  S.  Brown  d:  others.  Defendants,'*  The  commissioner  was  a  spe* 
cial  one,  and  one  would  infer  from  the  character  of  the  statements  made  by 
him  at  the  sale  that  he  was  otherwise  interested  in  it  than  as  commissioner 
merely.  Upon  this  state  of  case,  we  must  presume  that  the  '* Robert  Under- 
wood" who,  as  administrator,  was  a  party  to  the  decree,  is  the  same  person 
who  acted  as  commissioner;  and  that  he  not  only  obtained  the  judgment,  but 
was  interested  in  the  sale  otherwise  than  as  commissioner  merely.  This  be- 
ing so.  and  the  purchaser  having  relied  upon  the  statements  to  which  we  have 
alluded,  he  should  not  be  compelled  to  pay  the  purchase  money,  and  not  get 
the  land.  The  heirs  of  James  Brown  are  non-residents.  The  party  who  was 
the  plaintiff,  and  obtained  the  decree  of  sale,  and  then  induced  the  appellee  to 
purchase  upon  the  faith  that  he  would  get  the  land,  is  now  seeking  to  enforce 
the  collection  of  the  purchase  money,  although  it  is  quite  certain  that  the  land 
did  not  belong  to  the  Brown  estate,  and  entirely  certain  that  the  purchaser 
cannot  recover  it,  owing  to  the  adverse  holding.  To  permit  this,  under  such 
circumstances,  would  be  an  offense  to  equity,  and  a  mockery  of  justice.  Al- 
though a  sale  of  property  may  be  ordered  by  a  court,  and  the  property  be  un- 
der its  control,  or  offered  for  sale  by  its  commissioner,  yet  if  he  has  obtained 
the  decree,  and  be  interested  in  the  sale,  he  will  not  be  allowed  to  collect  the 
purchase  money  in  the  face  of  unperformed  promises  made  by  him  at  the  sale, 
and  which  induced  the  purchaser  to  buy,  and  which,  if  complied  with,  would 
vest  the  title  to  the  property  in  the  latter. 

Judgment  reversed,  with  directions  to  perpetuate  the  injunction^  and  for 
further  proceedings  in  conformity  to  this  opinion. 


Louisville  &  K.  R.  Co.  c.  Colman's  Adm'b. 

{Cowrt  of  Appeals  of  Kentucky.    January  17, 1888.) 

RULKOAS  Companies— Liability  fob  Nequgence— Injitbt  to  Pebsons  0!T  Tbaok. 
Deoedent  Was  walking  on  defendant's  track.    As  a  train  approaching  him  from 
behind  whistled  to  indicate  that  it  would  stop  at  the  station  near  by,  decedent  went 
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upon  the  side  track.    The  switch  was  not  closed  at  that  time,  bnt  as  the  train  passed 
the  switch  it  switched    *"  ' ""        *'  '  '       ' 

its  own  momentum. 


the  switch  it  switched  off  a  car,  and  the  switch  was  closed,  and  the  car  ran  upon  it  by 
its  own  momentum.  The  engineer  endeavored,  by  whistling  and  shouting,  to  at- 
tract decedent's  attention  to  the  detached  car.    The  conductor  left  the  brake  on 


the  detached  car,  and  ran  forward  to  shout  at  decedent,  but  failed  to  make  him  hear, 
and  before  he  could  regain  the  brake  and  stop  the  car  decedent  was  struck.  Held, 
that  decedent's  death  resulted  from  defendant's  negligence,  and  the  refusal  of  the 
trial  court  to  instruct  the  jury  peremptorily  to  find  for  defendant  was  not  error.^ 

Appeal  from  circuit  court,  Warren  county. 

Action  by  P.  A.  Cook,  administrator  of  James  Golman,  deceased,  against 
the  Louisville  &  Nashville  Railroad  Company,  to  recover  damages  for  the 
negligent  killing  of  plaintiff's  intestate.  There  was  a  trial  by  jury,  verdict 
aad  judgment  were  for  plaintiff,  and  defendant  appeals. 

Win.  Lindsay,  H.  W,  Bruce,  and  Mitchell  <fe  Du  Bose^  for  appellant.  Wright 
<§  McBlroy  and  P.  F,  Bdwards,  for  appellee. 

Bknnett,  J.  The  appellee,  P.  A.  Cook,  as  tlie  administrator  of  James 
Golman  deceased,  filed  his  petition  in  the  Warren  circuit  court  against  the  ap- 
pellant, to  recover  damages  for  the  killing  of  his  intestate.  The  appellee  al- 
leged, in  substance,  that  the  appellant's  employes  and  servants,  in  charge  of 
one  of  its  train  of  cars,  by  their  willful  and  gross  negligence,  ran  one  of  its 
freight  cars  against  bis  intestate,  whereby  he  was  injured,  from  which  injury 
he  died  in  a  few  hours  afterwards.  Theappeliant  put  in  issue  the  allegsitions 
of  negligence.  The  appellant  also  alleged,  in  substance,  that  the  appellee's 
Intestate,  at  the  time  he  received  the  injury,  was  a  trespasser  upon  its  rail- 
road track;  and  that  the  injury  received  was  caused  by  his  own  negligence, 
and  not  by  the  negligence  of  the  appellant.  The  appellee  by  his  reply  put  in 
issue  these  affirmative  allegations.  There  were  three  jury  triids  of  the  case. 
The  first  resulted  in  a  hung  jury;  the  second  resulted  in  a  verdict  for  the  ap- 
pellee of  $4,500,  which  verdict,  at  the  instance  of  the  appellant,  was  set  aside 
by  the  trial  court,  and  a  new  trial  awarded ;  the  third  resulted  in  a  verdict  for 
the  appellee  of  $3,000.  The  trial  court  having  overruled  the  appellant's  mo- 
tion for  a  new  trial,  the  case  is  here  by  an  ai  peal. 

The  most  important  question  to  be  determined  relates  to  the  refusal  of  the 
lower  court  to  instruct  the  jury,  peremptorily,  to  find  for  the  appellant.  This 
necessitates  a  review  of  the  evidence;  for  if  the  evidence  made  out  no  case 
against  the  appellant,  then  its  motion  should  have  prevailed.  On  the  other 
liand,  if  the  evidence  did  make  out  a  case  against  the  appellant,  its  motion 
was  properly  overruled.  We  mean  by  the  expression  "making  out  a  case" 
that  competent  evidence  went  to  the  jury  which  tended  to  show  that  the  ap- 
pellee's Intestate  was  injured  and  killed  by  the  willful  and  gross,  or  ordinary, 
negligence  of  ttie  appellant. 

The  facts  are  that  the  appellee's  intestate  was  walking  on  the  appellant's 
railroad  track;  that,  while  thus  walking  on  the  track,  he  came  to  where  the 
appellant's  sidetrack,  which  was  used  for  switching  its  cars,  intei-sected  the 
main  track;  that  the  appellant's  freight  train  was  just  behind  the  appellee^s 
intestate,  moving  in  the  same  direction ;  that  the  engineer  sounded  the  steam- 
whistle  the  usual  distance  from  tills  switch,  which  indicated  that  the  train  would 
stop  at  the  station,  which  w^as  hard  by;  that  appellee's  intestate  then  quit  the 

>  One  who  goes  upon  a  railroad  track  without  license  of  the  company  is  a  trespasser, 
and  guilty  of  such  contributory  negUgenoe  as  will  defeat  recovery  for  injuries  received 
through  the  negligence  of  employes  of  the  company  in  falling  to  discover  him.  The 
company  is  only  liable  for  the  wanton  conduct  or  reckless  carelessness  of  its  servants 
after  the  situation  of  the  trespasser  is  peroeived.  Railroad  Co.  v.  Monday,  (Ark.)  4  S. 
W.  Rep.  782;  Baumeister  v.  RaUroad  Co.,  JMich.)  9i  N.  W.  Rep.  414.  See  Railroad  Ck>.  v. 
Smith;  (Ga.)  8  S.  E.  Rep.  897;  Hasser  v.  Raibroad  Co.,  (Iowa.)  IW  N.  W.  Rep.  778,  and 
note:  BchefQer  v.  Raihroad  Co.,  (Minn.)  21  N.  W.  Rep.  711;  May  v.  Banking; Co.,  (Ga.) 
4  S.  E.  Rep.  830;  Nichols'  Adm'r  v.  Ralbroad  Co.,  (Ky.)  6  &  W.  Rep.  889;  Kennedy  v. 
Baihroad  Co.,  (Ck)lo.)  Id  Pao.  Rep.  210.  »  x   ^  /  A  j 
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main  track,  and  continued  to  walk  between  the  side  and  main  tracks,  the 
space  between  the  two  tracks  being  about  eight  feet.  It  is  evident  that  he 
was  induced  to  quit  the  main  track  and  walk  between  the  two  tracks  by  tlie 
sounding  of  the  whistle,  which  indicated  that  the  train  would  stop  at  the  sta- 
tion, and,  by  so  doing,  he  would  be  out  of  its  way.  This  conclusion  is  for- 
feited by  the  fact  that  the  side  track  at  the  intersection,  at  the  time  the  in- 
testate reached  it,  was  not  closed  with  the  main  traclc,  so  as  to  allow  the 
train  to  pass  upon  it.  The  appellant,  while  the  train  was  moving,  and  before  it 
reached  the  switch,  disconnected  a  flat  car  from  the  train,  and  tiien  the  engine 
continued  to  move  on  the  main  track  until  it  passed  the  place  where  the  side 
tnick  intersected  the  main  track.  The  switch  was  then  closed  by  the  brakeman, 
and  the  disconnected  flat  car  moved  upon  it  by  its  own  momentum.  The  en- 
gine, after  it  passed  the  switch  intersection  with  the  main  track,  passed  the 
intestate  while  he  was  walking  between  the  two  tracks.  Tlie  engineer  dis- 
covered the  intestate's  position  just  before  he  passed  him,  and  kept  his  eye 
upon  him  until  after  he  had  passed  him.  After  passing  the  iutestate,  the 
engineer  saw  him  start  diagonally  across  the  side  track,  as  if  to  get  on  the 
outside  of  it;  but  instead,  he  continued  his  walk  on  the  end  of  the  ties  just 
outside  of  the  rail.  It  then  occurred  to  the  engineer  that  the  intestate  waa 
in  danger  from  the  flat  car  that  was  moving  on  the  said  track,  a  short  dis- 
tance behind  him.  The  engineer,  for  the  purpose  of  calling  the  attention  of 
the  intestate  to  his  danger,  blew  his  stock  or  alarm  whistle,  but  the  whistle 
was  blown  after  the  engine  had  passed  the  intestate  on  the  main  track.  Tlie 
blowing  of  the  whistle  did  arrest  the  attention  of  the  intestate.  The  engin- 
eer then  called  to  him  in  a  loud  voice  to  get  off  the  track,  but  it  is  evident 
that  the  intestate  did  not  hear  the  call,  for  the  engineer  was  then  blowing 
off  steam  from  the  boiler,  and  the  intestate  continued  to  walk  on  the  end  of 
the  ties.  It  is  also  evident  that  the  intestate  was  misled  by  the  blowing  of 
the  stock  or  alarm  whistle,  for  this  is  intended  to  alarm  stock  or  persons  on 
the  track  ahead  of  the  train,  and  the  intestate's  attention  was  probably  di- 
rected that  way,  instead  of  to  the  danger  that  threatened  him.  It  is  also 
evident  that  the  intestate  believed  that  the  whole  train  was  moving  on  the 
main  track;  and  that  he  changed  his  walk  from  between  the  two  tracks  to 
the  outside  of  the  side  track,  in  order  to  be  more  secure  from  danger.  The 
conductor  was  on  the  flat  car;  he  was  at  the  rear  end  of  the  car,  and  stand- 
ing by  ttie  brake;  he  heard  the  sound  of  the  alarm  whistle,  by  which  his  at- 
tention was  called  to  the  fact  that  the  intestate  was  walking  on  the  end  of  the 
ties;  and  that  neither  the  sound  of  the  whistle  nor  the  shout  of  the  enigneer 
caused  the  intestate  to  change  his  course,  and  that  he  would  be  struck  by  the 
flat  car,  if  he  continued  on  his  course.  But  instead  of  putting  on  his  brake 
and  stopping  the  car,  the  conductor  rushed  to  the  front  end  of  the  car  and 
Ciilled  in  a  loud  voice  to  the  intestate  to  get  off  the  track;  but  the  intestate, 
doubtless,  not  hearing  the  call,  for  there  was  considerable  noise  caused  by 
blowing  the  steam  out  of  the  boiler,  he  continued  to  walk  on  the  end  of  the 
ties.  The  conductor,  seeing  this,  started  back  to  the  brake  for  the  purpose  of 
putting  it  on,  in  order  to  stop  the  car;  but  before  he  could  accomplish  this  the 
intestate  was  struck  by  the  car,  and  he  died  from  the  injury  received  in  about 
80  hours  afterwards.  The  proof  is  clear  that  had  the  conductor,  upon  hear- 
ing the  alarm  whistle,  and  hearing  the  shout  of  the  engineer,  and  seeing  that 
the  Intestate  did  not  quit  the  track,  but  continued  his  course  upon  it,  put  on 
the  brake,  the  car  would  have  been  stopped  in  time  to  save  the  life  of  the  in- 
testate. This  he  failed  to  do.  Did  tliis  failure  amount  to  ordinary  neglect? 
It  seems  to  us  that  a  conductor  of  ordinary  experience  and  observation 
could  have  readily  taken  in  the  situation:  Firstt  that  the  intestate  had  rea- 
sonable ground  to  believe,  from  the  fact  that  the  switch  at  the  intersection  was 
not  connected  with  the  main  track,  that  the  train  would  continue  on  the 
main  track,  and  that  he  left  the  main  track  in  order  to  be  out  of  danger; 
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second,  that  his  back  being  towards  the  train  and  seeing  the  engine  pass  him 
on  the  main  track,  he  believed  timt  it  was  drawing  the  wliole  train,  and 
lie  was  llierefore  out  of  its  way;  third,  the  blowing  of  the  stock  or  alarm  whis- 
tle, after  the  engine  had  passed  him  on  the  main  track,  would  cause  him  to 
look  ahead  of  him,  instead  of  behind  him,  for  danger;  fourth,  seeing  tliat 
neither  the  sounding  of  the  whistle,  nor  the  shout  of  the  engineer,  caused 
the  intestate  to  change  his  course,  the  conductor  should,  as  a  reasonable  man. 
have  inferred  that  the  intestate  misconstrned  the  sounding  of  the  whistle,  and 
did  not  hear  the  shout  of  the  conductor,  or  that  if  he  did  hear  the  shout  he 
misunderstood  it.  It  seems  to  us,  therefore,  that  the  conductor,  as  a  man  of 
ordinary  prudence  and  experience,  should  not  have  trusted  to  the  experiment 
of  repeating  the  shouting,  because  both  tlie  sounding  of  the  whistle  and  tiie 
previous  shouting  had  failed  to  accomplish  the  desired  end,  but  should  have 
resorted  to  the  sure  and  safe  means  which  was  at  hand  of  preventing  the  in- 
jury, by  putting  on  the  brake  and  stopping  the  car.  For  it  is  well  settled  by 
this  court  that,  although  the  intestate,  by  being  on  theappellant^s  track,  at  that 
particular  place,  was  a  trespasser,  and  that  the  appellant  was  under  no  legal 
obligation  to  look  out  for  him,  nor  to  anticipate  his  presence  upon  its  tracic, 
because  it  had  the  right  to  presume  that  he  would  not  commit  a  trespass  upon 
its  property,  yet,  when  the  appellant  discovered  that  the  intestate  had  placed 
iiimself  in  peril,  it  was  its  duty  '*to  use  all  reasonable  means  at  its  command 
to  save  his  life."  See  Railroad  Co,  v.  Hofvard's  Adm'r,  6  Ky.  Law  Rep. 
166.  This  doctrine  rests  upon  the  broad  and  high  ground  that  the  life  of  the 
intestate,  although  he  was  a  tres()as8er  and  negligent,  should  not  be  at  the 
mercy  of  the  appellee  after  his  danger  was  discovered;  but  it  should  use  all 
reasonable  means  at  its  command  to  save  his  life;  such  is  the  regard  of  human 
law — the  dictate  of  a  noble  humanity — for  the  life  of  a  human  being. 

The  instructions  given  at  the  instance  of  the  appellee  and  appellant  fully 
set  forth  the  law  as  above  laid  down;  they  fully  and  fairly  present  the  ques- 
tion of  ordinary  neglect,  on  the  part  of  the  appellant  and  appellee,  to  the  jury. 
The  evidence  in  the  case  puts  the  question  of  willful  neglect  out  of  the  case. 
Therefore,  the  only  question  to  be  determined  by  the  jury  was  whether  or  not 
ihe  appellant  used  all  the  means  at  its  command,  after  it  discovered  the  intes- 
tate's peril,  to  save  his  life.  As  above  stated,  the  jury  was  fully  and  properly 
instructed  in  reference  to  that  matter.  We  therefore  think  that  the  lower 
court  did  right  in  refusing  the  appellant's  other  instructions.  We  also  think 
that  there  was  sufficient  evidence  before  the  jury  to  justify  them  in  coming  to 
the  conclusion  that  the  appellant,  under  the  circumstances  of  this  case,  was 
guilty  of  negligence  in  not  putting  on  the  brake  and  stopping  the  car,  after 
the  peril  of  the  intestate  was  discovered  by  the  conductor.  We  also  think 
tliat  the  objection  to  the  competency  of Gath nan's  answer  to  the  thir- 
teenth question  in  his  deposition  was  properly  overruled.  We  also  think  that 
the  interrogatories  propounded  to  the  jury  were  sufficient  to  cover  all  the 
questions  raised  by  the  pleadings  and  evidence,  and  that  the  lowereoui*t  prop- 
erly rejected  the  refused  ones.    The  judgment  of  the  lower  court  is  aOirmed. 


Central  Passenger  Rt.  Co.  o.  Kuhn. 

LouisriLLE  &  N.  R.  Co.  v.  Same. 

(Court  of  Appeals  of  Kentucky,    January  19, 1688.) 

1.  RjiiLROAD  Companies— Accidents  at  Grossinos— Injury  to  Passenger  on  Street 
Car. 

A  street  car,  passing  a  railroad  orosaing  at  nleht,  was  run  into  by  a  train,  and  the 
plaintiff,  a  passenger  on  the  street  car,  received  injnrieB.  The  scene  of  the  accident 
was  in  the  midst  of  a  dense  population,  and  no  flag-man  was  present,  though  one  was 
required  to  be  kept  there  by  an  ordinanoe  of  the  municipality,  and  the  driver  of  the 
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street  car  attempted  to  cross  in  front  of  the  train  after  discovering  its  ap^roaoli. 
Held,  that  both  the  railroad  and  street-car  companies  were  guilty  of  negugenoe, 
and  were  liable  to  plaintiff.  > 

2.  Samb— Burden  of  Proof. 

PlaintifT,  a  passenger  on  a  street  car,  received  injuries  owing  to  the  car  coming 
into  collision  with  a  train  at  a  railroad  crossing.  In  an  action  for  damages,  held,  that 
the  burden  of  proof  was  on  the  street-car  company  to  show,  if  such  was  the  case,  that 
the  injury  did  not  result  from  its  want  of  diligence,  but  from  the  negligence  of  the 
railroad  company,  and  that  the  burden  was  on  the  plalntiif  to  prove  negligence  on 
the  part  of  the  railroad  company,  if  he  desired  to  recover  from  it. 

8.  Saxb — Duty  of  Driver  of  Street  Car. 

On  the  trial  of  an  action  to  recover  damages  for  Injuries  sustained  owing  to  the 
collision  of  a  street  car  with  a  train  at  a  railroad  crossing,  the  court  instructed  that 
greater  caution  is  required,  on  approaching  a  crossing,  when  the  view  of  the  rail- 
road is  obstructed  by  buildings  than  when  it  is  clear.  The  defense  asked  the  court 
to  instruct  that  it  was  not  the  duty  of  the  street-car  driver  to  stop  his  car  and  go 
ahead  on  foot  to  see  if  a  train  was  approaching,  unless  he  had  reasonable  grounds 
for  believing  that  such  was  the  case.    Held  properly  refused. 

4.  Same— Measure  of  Daihagbb— Evidence. 

In  an  action  to  recover  for  personal  injuries,  the  plaintiff  testified,  under  objec- 
tion from  defendants,  that  he  had  a  wife  and  three  children.  The  juiy  was  properly 
instructed  as  to  what  should  be  considered  in  ascertaining  the  measure  of  damages^ 
and  did  not  appear  to  have  been  influenced  by  the  evidence  objected  to.  Held,  tnat 
the  admission  of  the  evidence  was  not  material,  as  the  substantial  rights  of  the  par- 
ties were  not  affected  thereby. 

ft.  Damages-^oint  Trespassers— Proportionate  Verdict. 

In  Kentucky,  by  virtue  of  the  act  of  1889,  which  enacts  that  in  actions  of  trespass 
it  shall  be  lawful  for  the  jury  to  assess  several  or  joint  damages  against  the  several 
defendants,  in  an  action  against  joint  trespassers  the  jury  has  power  to  direct  the 
damages  to  be  paid  in  such  proportions  as  the  participation  of  the  defendants  in  the 
wrongful  acts  may  require. 

Appeal  from  court  of  common  pleas,  Jefferson  county. 

This  was  an  action  brought  by  Christ  Kuhn  against  the  Central  Passenger 
Railway  Company  and  the  Louisville  Sc  Nashville  Railroad  Company  to  re- 
cover damages  for  personal  injuries  sustained  while  traveling  on  a  street  car 
of  the  passenger  company.    Judgment  for  plaintiff.     Defendants  appealed. 

Brotmi,  Humphrey  dt  Davie,  for  appellant  Central  Passenger  Ry.  Co.  Bar- 
netU  Noble  d-  Bamett  and  Wm,  Lfndsay,  for  appellant  Louisville  &  N.  li.  Co, 
(fNeaU  Jackson  A  Phelps  and  ICohn  cfe  Barker,  for  appellee. 

PiiYOR,  C.  J.  The  appellee,  Christ  Kuhn,  instituted  the  present  action  in 
the  Jefferson  court  of  common  pleas  against  the  Central  Passenger  Railway 
Company  and  the  Louisville  So  Nashville  Railroad  Company,  in  which  it  is 
alleged  that,  when  a  passenger  on  the  cars  of  the  passenger  railway  company, 
he  was  injured  by  being  thrown  out  of  the  car  by  reason  of  a  collision  between 
the  care  of  that  company  and  those  of  the  Louisville  &  Nashville  Railroad 
Company,  caused  by  the  joint  negligence  of  the  employes  of  each  defendant. 
The  accident  occurred  in  the  eastern  part  of  the  city  al  the  comer  of  Baxter 
avenue  at  a  point  where  tlie  city  railway  cars  crossed  the  trade  of  the  Louis- 
ville &  Nashville  Railroad.  There  was  a  verdict  assessing  the  damages  at 
$6,000,  and  then  a  several  finding  by  which  the  city  railway  company  was  re- 
quired to  pay  $3,000  of  the  damages,  and  the  Louisville  &  Nashville  Railroad 
Company  $2,000.  Both  of  the  railroad  companies  have  appealed.  The  plain- 
tiff was  injured  about  9  o'clock  at  night  in  July,  1884;  the  car  in  which  he 
was  riding  being  struck  by  the  engine  of  the  Louisville  &  Nashville  Railroad 
Company  in  the  attempt  of  the  passenger  car  to  cross  its  track. 

The  question  of  negligence  was  properly  submitted  to  the  jury  by  special  in- 
terrogatories and  by  the  instructions  given;  the  Jury  finding  that  the  injury 

>  When  two  causes  of  accident  exist,  without  both  of  which  the  accident  could  not  have 
occurred,  and  both  are  due  to  negligence,  one  party  guilty  of  negligence  cannot  render 
the  excuse  that  he  is  not  liable  to  plaintiff  for  damages  caused  t-hereby  because  a  third 
party  was  also  in  default.  Burrell  v.  Township  of  Uncapher,  (Pa.)  11  AtL  Rep.  619.  and 
note. 
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was  caused  by  the  concurrent  negligence  of  the  two  companies.  It  is  appar- 
ent from  the  testimony  that  each  company  was  guilty  of  the  grossest  neglect, 
and  liable  to  the  appellee  in  damages  for  the  injury  sustained  by  him.  It  ap> 
]jears  from  the  evidence  that  where  the  one  tracls  crossed  the  other  was  a  pub- 
lic thoroughfare,  used  constantly  by  those  passing  in  and  out  of  the  city,  with 
street  cars  crossing  the  track  of  the  steam-railroad  company  many  times  dur- 
ing the  day  and  until  a  late  hour  at  night.  That  the  Louisville  &  Nashville 
Bailroad  Company  kept  a  flag-man  at  the  crossing  during  the  day  to  warn 
those  passing  of  the  approach  of  its  trains,  but  at  night  no  flag-man  was  re- 
quired to  remain,  and  those  passing  this  dangerous  crossing,  whether  in  street 
cars  or  other  modes  of  conveyance,  were  left  to  provide  for  their  own  safety,  and 
to  risk  the  danger  of  being  run  over  by  constantly  passing  trains,  with  no  other 
protection  than  their  own  knowledge  as  to  the  time  the  trains  would  pass,  or 
their  vigilance  in  noticing  the  train's  approach.  No  bars  or  gates  had  even 
been  erected;  and  the  trains  running  by  steam  day  and  night  over  the  cross- 
ing, with  a  dense  population  on  each  side  of  the  track,  left  to  risk  all  the  dan- 
ger that  was  constantly  menacing  them  at  this  particular  point,  and  at  a  time 
when  a  vigilant  flag-man  was  most  needed.  Buildings  were  also  located  at  or 
near  the  track,  so  as  to  obstruct  the  view  of  those  crossing  when  looking  in 
the  direction  this  train  approached  on  the  night  of  the  accident.  Such  a  move- 
ment of  railroad  trains  in  the  midst  of  a  dense  population,  constantly  passing 
over  its  track,  without  any  one  to  give  notice  of  the  train's  approach,  was  neg- 
ligence of  the  most  flagrant  character.  As  to  the  Central  Passenger  Company, 
it  is  manifest  that  its  driver  was  unfitted  for  his  employment;  that  he  took 
no  pains  to  satisfy  himself  of  the  approach  of  the  train,  when  others  less  in- 
terested than  himself,  and  not  in  the  cars,  saw  its  approach  in  time  for  him 
to  have  saved  himself  if  he  had  exercised  even  the  slightest  care.  Besides, 
when  he  discovered  the  train's  approach,  be  attempted  to  cross  the  track  in 
front  of  it,  when,  by  the  exercise  of  the  slightest  care,  he  might  have  avoided 
all  danger.  It  is  therefore  plain  that  the  injury  complained  of  resulted  from 
the  negligence  of  both  companies. 

It  is  proper  to  notice,  first,  some  of  the  objections  made  by  counsel  for  the 
street-car  company  during  the  progress  of  the  trial,  and  now  complained  of  as 
error  to  its  prejudice.  It  is  argued  that  the  court  below  erred  in  adjudging 
that  the  burden  of  proof  was  on  the  street-car  company  (the  collision  being 
admitted)  to  show  that  the  injury  was  not  caused  by  its  neglect,  and  at  the 
same  time  holding  that  no  such  rule  could  apply  to  the  Louisville  &  Nash- 
ville Kailroad  Company,  the  other  defendant.  This  record  shows  that  the 
Central  Passenger  Company  was  willing  to  assume  the  burden,  and  asked  that 
it  be  allowed  to  first  introduce  its  evidence,  and  the  motion  was  overruled. 
The  plaintiff  was  then  required  to  make  out  his  case  of  negligence  against  both 
defendants,  but,  when  the  evidence  was  all  in,  the  court  permitted  counsel  for 
the  passenger  company  to  conclude  the  argument,  and  it  therefore  seems  to 
us  that,  if  either  party  was  prejudiced  by  this  action  of  the  court,  it  was  the 
plaintiff,  and  not  the  defendant.  The  rule  adopted  in  Railroad  Co.  v.  Smith, 
reported  in  2  Duv.  556,  places  the  burden  in  this  case  on  the  company;  and, 
while  that  case  may  fail  to  distinguish  properly  the  class  of  accidents  to  the 
passenger  in  which  the  burden  is  on  the  carrier  from  those  where  the  bur- 
den is  on  the  plaintiff,  still  in  this  case  one  of  the  grounds  of  complaint,  or 
the  negligence  complained  of,  is  the  want  of  care  on  the  part  of  the  driver, 
and  his  want  of  fitness  for  the  position  given  him.  Cooley  on  Torts,  refer- 
ring to  a  Pennsylvania  case,  (Laing  v.  Colder,  8  Pa.  St.  479;  Svllitan  v. 
Kailroad  Co.,  30  Pa.  St.  234,)  says:  **  Prima  facie,  where  a  passenger,  being 
carried  on  a  train,  is  injured  without  fault  of  his  own,  there  is  a  legal  pre- 
sumption of  negligence,  casting  upon  the  carrier  the  ontis  of  disproving  it." 
'*This  is  the  rule  when  the  injury  is  caused  by  a  defect  in  tlie  road,  cars,  or 
machinery,  or  by  a  want  of  diligence  or  cure  iu  those  employed,  or  by  any 
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other  thing  which  the  company  can  or  ought  to  control,  as  a  part  of  its 
duty  to  carry  the  passengers  safely;  but  this  rule  of  evidence  is  not  conclu- 
sive."   Cooley,  Torts,  66i.    The  injury  in  this  case  was  the  want  of  diligence 
in  the  driver,  and  the  law  will  presume  neglect  from  Ute  mere  fact  of  the  in- 
jury; and  the  burden  is  on  the  defendant,  who  may  sliow  that  the  injury  orig- 
inated from  causes  the  driver  could  not  prevent.    The  passenger  commits 
himself  to  the  custody  and  control  of  the  carrier,  and  if  the  car  breaks,  or  the 
car  wliile  controlled  by  the  driver  should  strike  an  obstruction,  as  a  wall  or  an 
embankment,  the  presumption  of  negligence  arises,  and  must  be  overcome  by 
the  carrier  on  the  complaint  of  the  passenger  injured  by  the  accident.     The 
accident  may  have  been  caused  by  the  other  defendant,  but,  if  so,  it  devolved 
on  the  company  in  charge  of  the  passenger  to  show  it.    And,  further,  says 
Mr.  Cooley:   "Suppose  a  railway  train  thrown  from  a  track  from  some  cause 
not  apparent  and  the  passengers  are  injured,  would  it  be  reasonable  to  put  an 
injured  person  to  the  necessity  of  discovering  and  pointing  out  the  cause,  and 
tracing  the  fault  to  the  company  before  he  could  recover;  or  may  he  who  has 
intrusted  liis  peraon  and  his  life  to  the  control  of  the  company,  etc.,  rely  on 
the  injury  itself  as  entitling  him  to  redress,  and  leave  to  the  defense  the  task 
of  presenting  explanatory  evidence?"    A  felon  may  have  placed  obstructions 
on  the  track,  or  caused  the  accident  in  a  manner  that  no  vigilance  could  guard 
against,  and,  if  so,  it  may  be  easily  shown  by  the  company.    Tliis  rule,  plac- 
ing tiie  burden  on  the  company,  is  in  accoi*d  with  the  doctrine  that  a  common 
carrier  of  passengers  must  exercise  the  highest  degree  of  care  and  diligence 
to  prevent  injury.    Such  care  as  a  reasonable  and  cautious  man  would  use  un- 
der the  circumstances  is  the  diligence  required.    This  rule,  says  Hiiliard,  ap- 
plies to  the  vehicle,  the  horses,  the  harness,  the  skill,  caution,  and  sobriety  of 
the  driver.    2  Hil.  Torts,  587.    This  court,in  the  case  of  Railroad  Co,  v.  Rit- 
ter*8  Adm'r,  3  8.  W.  Rep.  591,  (decided  at  the  January  term,  1887,)  recognized 
the  same  doctrine,  both  as  to  the  presumption  of  negligence,  and  tlie  care  re- 
quired of  the  carrier.    This  case  is  attempted  to  be  distinguished  from  that  of 
Railroad  Co,  v.  Ritter'sAdm'r,  and  that  class  of  cases,  and  cases  where  the  ac- 
cident, the  result  of  the  neglect,  might  have  been  caused  by  the  act  of  a  stranger. 
We  see  no  reason  for  the  distinction .    The  negligence  complained  of  is  that  of 
the  company *s  driver;  and  that  another  contributed  to  the  result  can  make  no 
difference.    If  the  steam-railroad  company  had  not  been  sued,  it  would  have 
been  a  case  directly  against  the  other  defendant  for  the  negligence  of  its  driver. 
Where  the  direct  cause  of  the  injury  results  from  the  act  of  another  over  whom 
the  carrier  has  no  control,  the  burden  is  on  the  plaintiff;  as  where  the  injury 
is  caused  by  an  obstruction  placed  on  the  track  of  the  road  by  a  trespasser, 
and  the  alleged  negligence  is  tlie  failure  of  the  company  to  remove  the  ob- 
struction within  a  reasonable  time,  thereby  causing  the  injury.    We  decline 
to  follow  the  case  of  Curtis  v.  Railroad  Co,,  18  N.  Y.  584. 

Another  objection  is  in  regard  to  the  fifth  instruction  given  by  the  court  to 
the  jury,  to  the  effect  that  when  tlie  view  of  the  railroad  is  obstructed,  on 
approaching  the  crossing,  in  order  to  avoid  injury,  the  exercise  of  greater  cau- 
tion is  required  by  those  approaching,  and  those  in  charge  of  the  train,  than 
when  the  view  is  clear  and  unobstructed.  The  defense  asked  the  court  to 
modify  this  instruction,  or  to  define  tlie  degree  of  care  required  in  such  a  case 
by  telling  the  jury  "that  it  was  not  the  duty  of  the  driver  of  the  street-car 
company  to  stop  his  car  and  go  ahead  on  foot  to  the  crossing  to  see  if  a  train 
was  approaching,  unless  he  had  reasonable  grounds  to  believe  a  train  was  ap- 
proadiing."  Tliis  was  refused;  and  properly,  because  the  court  could  not,  as 
a  matter  of  law,  adjudge  that  such  cautioncould  be  dispensed  with:  and  as 
there  was  no  conductor  or  other  person  on  the  car  to  exercise  this  vigilance, 
the  probability  of  danger  imposed  this  duty  on  the  driver.  While  the  con- 
ductor, in  addition  to  the  driver,  may  not  be  required  on  a  street  car,  still,  at 
euoh  a  crossing,  a  force  suificient  should  be  employed  to  avoid  danger  to  the 


Digitized  by 


Google 


Ky.]  CENTRAL  PA88ENQBB   BY.  CO.  V.  KUHN.  445 

passengers.  It  was  evidently  neglect  on  the  part  of  the  steam-railway  com- 
pany, under  the  circumstances,  in  failing  to  provide  for  the  safety  of  those 
crossing  by  removing  the  obstruction,  or  in  having  gates  or  bars  or  a  flag- 
man to  prevent  those  crossing  from  being  injured  by  its  trains;  but  the  failure 
to  do  this  did  not  relieve  the  street-railway  company  from  the  negligence  of 
its  employes,  and  therefore  instruction  Ko.  1  was  properly  refused,  and  for  the 
auiditional  reason  that  instructions  were  given  as  to  the  degree  of  diligence 
required  by  the  steam-railroad  company.  This  is  not  an  action  by  the  one 
company  against  the  other,  nor  is  the  negligence  of  the  street-car  company's 
driver  the  negligence  of  the  passenger.  The  passenger  is  charging  neglect 
against  both.  There  is  certainly  a  higher  decree  of  care  required  of  a  carrier 
for  the  security  and  safety  of  its  passengers  than  for  the  security  of  those  not 
on  its  train;  and  therefore  the  distinction  between  the  instructions  given  for 
the  plaintiff,  as  against  the  defendant,  in  whose  care  the  plaintiff  was,  and  as 
against  the  steam-car  company  for  its  concurrent  negligence.  The  doctrine 
with  reference  to  injuries  to  those  crossing  the  track  of  a  railway  where  the 
right  to  cross  exists  is  that  the  company  must  use  such  reasonable  care  and 
precaution  as  ordinary  prudence  would  indicate.  This  vigilance  and  care  must 
be  greater  at  crossings  in  a  populous  town  or  city  than  at  ordinary  crossings 
in  the  country;  so,  what  is  reasonable  care  and  prudence  must  depend  on  the 
facts  of  each  case.  At  a  crossing  witliin  a  city,  or  where  the  travel  is  great, 
reasonable  care  would  require  a  flag-man  constantly  at  the  crossing,  or  gates  or 
bars,  so  as  to  prevent  injury;  but  that  reasonable  care  would  not  be  required 
in  a  crossing  in  the  country  where  but  few  persons  passed  each  day.  The 
usual  signal,  such  as  ringing  the  bell  and  blowing  the  whistle,  would  be  sufli- 
cient.  This  is  the  general  rule  laid  down  by  all  the  works  on  negligence. 
1  Thomp.  Neg.  417;  Railroad  Co.  v.  Qoet2:8  Adm*r,  79  Ky.  442.  The  court 
excluded  from  the  jury  the  ordinance  of  the  city  of  Louisville  requiring  the 
steam-railroad  company  to  have  a  fl2ig-man  at  this  crossing.  It  did  not  ap- 
pear that  the  company  had  notice  of  the  ordinance,  and,  if  required  to  take  no- 
tice, we  cannot  well  see  how  the  negligence  of  the  steam-railroad  company 
could  excuse  the  neglect  of  the  co-defendant  causing  this  injury.  That  they 
were  both  guilty  of  neglect  is  clearly  shown,  and  there  is  no  pretense  that  the 
street-car  company  supposed  that  this  ordinance  had  been  complied  with. 

We  proceed  now  to  consider  the  objections  made  by  both  defendants  to  the 
judgment  below.  During  the  progress  of  the  trial,  the  appellee,  while  being 
examined  as  a  witness,  was  asked  the  question:  "What  family  have  you?'* 
The  response  was:  "A  wife  and  three  children."  Objections  were  inter- 
posed to  the  question  by  the  defendants,  and  oveiruled.  This  action  was 
instituted  to  recover  for  the  gross  neglect  of  the  two  defendants,  and  no 
special  damage  was  alleged  other  than  the  fact  of  the  injury,  the  pain  and  suf- 
fering of  the  plaintiff,  his  expenses,  loss  of  time,  and  pennanent  injury. 
The  case  was  tried  In  the  court  below  as  one  for  compensation  only;  and 
whether,  under  the  proof  and  averments  of  the  petition,  his  condition  with 
reference  to  the  support  of  his  family  should  have  been  embodied  in  an  in- 
struction as  one  of  the  elements  of  damage,  is  not  necessary  to  be  determined. 
The  case  was  not  tried  on  that  theory,  and  no  such  instruction  was  given.  The 
court  told  the  jury  that,  if  the  verdict  was  for  the  plaintiff,  they  should  as- 
sess such  damages,  within  the  amount  claimed,  as  will  reasonably  compen- 
sate him  for  his  loss  of  time,  necessary  expenditures,  and  for  permanent  dis- 
ability or  injury,  if  such  be  the  result,  and  for  the  injury  sustained  by  him  in 
his  bodily  and  mental  suffering,  if  any  there  was  resulting  directly  from  said 
injuries.  This  instruction  guided  the  jury  plainly  as  to  the  compensation  or 
damages  the  plaintiff  was  entitled  to  recover.  They  were  not  misled,  and 
doubtless  not  influenced,  by  the  mere  reference  of  the  witness  to  the  question 
that  he  had  a  wife  and  three  children.  The  cases  referred  to  as  rendering 
such  testimony  incompetent  are  where  the  evidence  was  excluded,  the  plain- 
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tiff  insisting  that  it  was  an  element  of  damage;  or  where  the  court  had  per- 
mitted the  jury  to  consider  It  as  an  element  of  damages  in  cases  where  no 
special  damage  to  that  effect  was  alleged,  or  punitive  damages  asked.  Be- 
sides the  general  instruction  as  to  the  measure  of  damages,  this  special  inter- 
rogatory was  propounded  to  the  jury  by  the  court:  "What  sura  in  damages 
will  reasonably  compensate  the  plaintiff  for  the  injuries  sustained  by  him?'* 
The  response  by  the  jury  was:  "We  say  five  thousand  dollars."  So  we 
tijink  it  is  apparent  that  the  jury  confined  their  consideration  as  to  the  meas- 
ure of  damages  to  the  general  instruction  given,  and  the  special  interrogatory 
propounded  by  the  court.  It  is  argued,  however,  that  the  character  of  the 
testimony  with  reference  to  the  injury  inflicted,  and  the  damages  awarded, 
shows  that  the  jury  In  fixing  the  damages  was  not  confined  to  the  instruc- 
tions given.  The  principal  surgeon  who  dressed  the  wound  says  that  it  was 
on  the  head, — a  fracture  of  the  outer  plate  of  the  skull.  He  regarded  it  as 
dangerous,  and  still  regards  it  as  such,  likely  to  result  in  epilepsy  or  soften- 
ing of  the  brain.  That  the  plaintiff  was  unconscious  for  several  d&ys.  Af- 
ter the  danger  of  inflammation  disappeared,  he  left  the  case  in  charge  of  the 
family  physician.  He  was  in  attendance  on  the  patient  eight  or  ten  days. 
The  family  physician  testified  that  he  attended  the  plaintiff  five  or  six  weeks. 
He  was  in  a  comatose  condition  three  or  four  days.  That  he  suffered  a  great 
deal,  and  required  constant  attention  during  his  entire  illness.  That  blood 
discharged  from  one  of  his  ears.  Has  been  called  to  see  him  several  times 
since  to  treat  him  for  severe  headache,  vomiting,  and  inflammation  of  the 
left  ear.  That  his  complaints  were  attributable  to  the  injury  received, 
and  its  duration  would  likely  last  through  life.  That  plaintiff  was  a  very 
healthy  man  before  he  received  the  injury.  He  attended  him  three  we^^ks 
prior  to  the  trial.  He  was  vomiting,  and  blood  was  oozing  from  his  ear.  The 
general  result  in  cases  ef  this  kind  is  weakness  of  mind  or  epilepsy.  Dr. 
Larrobree  was  then  recalled,  and  stated  that  the  symptoms  stated  by  the 
family  physician  rendered  the  probability  of  epilepsy  stronger.  These  state- 
ments, made  by  skilled  surgeons  and  physicians,  uncontradicted  by  any  proof 
in  the  record,  was  the  testimony  upon  which  this  verdict  was  based;  and  if 
true,  and  there  is  no  reason  for  doubting  them,  the  verdict  of  the  jury  is 
fully  sustained  by  the  evidence;  and,  looking  to  the  general  and  special  in- 
structions on  the  question  of  damages,  we  are  satisfied  the  response  merely  to 
the  question  propounded,  that  he  hud  a  wife  and  three  children,  did  not  en- 
hance the  damages,  or  prejudice  the  substantial  rights  of  the  parties. 

The  next  question  arises  as  to  the  special  findings  by  which  the  jury  re- 
quired the  one  defendant  to  pay  of  the  damages  sustained  $2,000,  and  the 
other  $3,000.  The  jury  had  said  that  the  plaintiff  was  entitled  to  recover 
$5,000;  and  if,  as  maintained  by  counsel  for  both  defendants,  they  had  no 
right  to  apportion  this  sum  between  the  wrong-doers,  then  the  reversal,  if 
had,  would  only  require  the  court  below  to  enter  a  joint  judgment  for  the 
$5,600,  the  whole  of  which  might  be  recovered  of  one,  with  no  riglit  of  ct>R- 
tribution  against  the  other.  It  is  urged,  however,  by  the  Central  Passenger 
Company  that  the  judgment  requires  it  to  pay  $1,000  more  than  the  Louis- 
ville &  Nashville  Railroad  Company,  and,  the  court  having  no  right  to  enter 
such  a  judgment,  it  should  be  reversed.  Without  determining  its  effect  upon 
the  substantial  rights  of  the  parties  in  the  event  the  damages  could  not  be 
severed,  and  such  was  the  common-law  rule  on  the  subject,  we  will  proceed 
to  determine  the  question  made  as  to  the  act  of  1839.  That  act  provides 
"that  in  actions  of  trespass  it  shall  be  lawful  for  the  jury  to  assess  several  or 
joint  damages  against  the  several  defendants,  and  when  the  jury  find  several 
damages  the  judgment  shall  be  in  favor  of  the  plaintiff,  against  each  defend- 
ant, for  the  several  damages,"  etc.,  and  a  joint  judgment  for  cost.  This 
act,  which  has  been  held  to  apply  to  all  kinds  of  trespasses,  and  that  modifies 
the  rule  of  the  commcu  law,  and  is  more  a  question  of  practicethan  of  right» 
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has  not  been  repealed*  expressly  or  by  implication,  by  either  the  Bevised  or 
General  Statutes  or  by  the  €k)de  of  Practice.  There  is  no  provision  of  the 
Code  of  Practice,  with  regard  to  the  remedy,  in  conflict  or  inconsistent  with 
the  provisions  of  the  act  of  1839,  nor  any  provision  of  the  General  Statutes 
in  conflict  witli  or  inconsistent  with  its  provisions,  or  title  that  treats  of  this 
subject.  This  statute  a£Fords  a*  remedy  against  all  joint  trespassers,  with 
the  right  on  the  part  of  the  Jury  to  punish  the  wrong-doer  to  the  extent  of 
bis  participation  in  the  wrongful  act,  and,  if  one  is  the  more  guilty  than  the 
other,  to  punish  him  the  more  severely.  It  is  an  equitable  statute,  and  in 
this  case  it  is  exemplified  by  punishing  the  one  more  severely  whose  duty  it 
was  to  stop  until  the  train  passed*  and  who  could  have  avoided  the  danger  by 
the  exercise  of  the  slightest  care.  We  aro  the  less  reluctant  to  recognize  the 
validity  of  the  act  of  1839  as  it  in  no  manner  affects  the  rights  of  these  par- 
ties, as  a  reversal,  because  of  the  damages  being  severed,  would  only  result 
in  directing  a  joint  judgment  against  the  two  defendants  for  the  real  amount 
of  the  damages  assessed.  Judgment  affirmed.  Ferguson  v.  Terry,  1  B. 
Mon.  96;  Henry  v.  Sennett,  8  B.  Mon.  311;  Cox  v.  Cook,  1  J.  J.  Marsh.  360; 
Roehester  v.  Anderson^  1  Bibb,  569. 


HoFFERT  et  al,  V.  Miller. 
{Court  of  AppecUa  of  Kentnuiky.    January  19, 1888.) 

1.  EQurrr— CiiNCBLLATioN  OF  Instbuhents— Fbaud— Lachbs. 

An  action  to  set  aside  a  deed  of  land  for  fraud  cannot  be  maintained  where  the 
deed  was  executed  more  than  10  years  before  action  brought,  during  which  time 
plaintiff  was  of  full  age.* 
9.  Intanct— AvoiDAirca  of  DssD—LnaTATioH  of  Action  to  Sbt  Asidb. 

Plaintiff,  when  an  infant,  had  executed  a  deed  of  land  to  which  he  was  entitled  in 
fee  in  remainder.  Fifteen  years  afterwards,  but  less  than  10  years  after  the  death 
of  the  tenant  for  Uf e,  he  brought  action  to  set  aside  the  deed,  field,  that  the  aotioa 
was  barred.* 

Appeal  from  chancery  court,  Kenton  county. 

This  action  was  brought  by  Ambrose  Miller  and  Charles  L.  Miller  against 
William  Hoffert  and  Jolm  Fletcher,  and  the  wife  and  children  of  the  latter, 
to  set  aside  conveyances  of  land.  Judgment  for  the  plaintiff  Charles  L.  Mil- 
ler.   Defendants  appealed. 

Simmons  <&  Schmidt  and  Collins  <&  Fenley,  for  appellants.  Wm,  GfoeM, 
for  appellee. 

Lkwis,  J.  July  11,  1868,  Mary  Miller,  entitled,  under  the  will  of  her  hus- 
band, John  Miller,  to  a  life-estate,  and  his  sons  Winchans,  Ambrose,  and 
Charles  L.  Miller,  entitled  to  the  fee  in  remainder,  by  a  joint  deed  conveyed 
their  respective  interests  in  a  lot  of  land,  for  the  recited  consideration  of  $300, 
to  William  Hoffert  and  John  Fletcher,  who  then  entered  into  possession .  This 
action  was  instituted  August  19,  1^^,  by  Ambrose  Miller  and  Charles  L. 
Miller  against  Hoffert,  Fletcher,  and  the  wife  and  children  of  the  latter,  to 
whom  a  conveyance  of  an  interest  In  the  lot  was  made  subsequent  to  1868,  to 
set  aside  and  cancel  the  first-mentioned  deed,  and  also  the  one  made  to  Cath- 

1  See  note  at  end  of  case. 

*The  deed  of  an  infant  may  be  avoided  at  any  time  after  becoming  of  age,  untU  he  is 
barred  by  the  statute  of  limitations,  provided  tnere  has  been  no  word  or  act  on  his  part 
indicating  assent.  Wells  v.  Seixas,  24  Fed.  Rep.  83.  On  the  other  hand,  that  mere  ac- 
quiescence beyond  a  reasonable  time  after  minority  ceases  bars  the  ri^^ht  to  disalttirm. 
Bee  Goodnow  v.  Lumber  Co.,  (Minn.)  18  N.  W.  Rep.  283;  O'Brien  v.  GasUn,  (Neb.)  30  N. 
W.  Rep.  274.  If  an  infant  continues,  after  arriving  at  full  age,  to  occupy  a  position 
which  is  only  explicable  upon  the  supposition  that  he  Intends  to  stand  by  a  contract  ex- 
ecuted during  minority,  such  contract  will  be  deemed  to  be  ratified.  Durfee  v.  Abbott, 
(Mich.)  28  N.  W.  Rep.  621;  Ihley  v.  Padgett,  (B.  G.)  8  S.  £.  Rep.  468. 
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erine  Fletcher  and  her  children,  and  to  recover  two-thirds  of  the  lot,  Maiy 
Miller,  the  widow  of  John  Miller,  having  died  in  1877. 

Two  grounds  are  relied  on  in  the  petition  for  the  judgment  prayed  for:  (ly 
That  the  deed  was  procured  by  the  fraudulent  representations  of  the  vendees, 
and  ignorance  of  the  plaintiffs  of  the  condition  and  value  of  the  estate  inher- 
ited from  their  father;  (2)  that  the  plaintiffs  were,  at  the  date  of  the  deed  ex- 
ecuted by  them,  infants.  As  both  the  plaintiffs  were  of  full  age  more  than 
10  years  before  the  commencement  of  this  action,  recovery  for  the  alleged 
fraud  is  barred  by  the  statute  of  limitations,  in  such  case  provided.  The  evi- 
dence clearly  shows  that  Ambrose  Miller  was  more  than  21  years  of  age  when 
the  deed  of  1868  was  executed,  and  the  petition  was,  as  to  him,  properly  dis- 
missed. But  appellee,  Charles  L.  Miller,  as  is  both  shown  and  admitted,  thea 
lacked  about  20  days  of  being  21  years  of  age,  and  Judgment  was  rendered  in 
his  favor  for  one-third  of  the  lot.  The  deed  of  an  infant  conveying  real  es- 
tate, when  any  valuable  consideration  passes  to  him,  is,  as  well  settled  by  this 
court,  not  absolutely  void,  but  voidable  merely.  Philips  v.  Qreen,  3  A.  K. 
Marsh.  7;  Same  v.  Hame,  6  T.  B  Mon.  345;  Breokenridge  v.  Oi^mshy^  1  J.  J. 
Marsh.  236.  And  he  has  an  election,  after  his  disability  is  ended,  to  affirm  or 
avoid  it.  To  confirm  it  is  not  indispensable  that  he  should  reacknowledge  the 
first  or  execute  a  new  deed,  but  he  may  do  so,  after  full  age,  by  an  act  in  pais. 
But  conveyances  of  an  infant  are  not  so  eiisily  ratified  as  his  purchases,  and 
something  more  than  bare  recognition  or  siient  acquiescence  is  necessary  to  a 
binding  confirmation,  unless  prolonged  for  statutory  limitation.  There  must 
be  some  positive  act  or  words  of  the  minor  from  which  his  assent  of  the  deed 
executed  during  his  minority  may  be  inferred.  Tyler,  Inf.  84 ;  2  Kent,  Gomuu 
238;  WTuaton  v.  East,  6  Yerg.  41.  Says  Story:  *' Without  unUerUking  to 
apply  this  doctrine  to  its  fullest  extent,  [that  is,  that  the  act,  after  full  age,. 
should  be  of  as  great  solemnity  as  the  original  Instrument, j)  and  admitting 
that  acts  in  pais  may  amount  to  a  confirmation  of  a  deed,  stiU  we  are  of  the 
opinion  that  these  acts  should  be  of  such  a  solemn  and  unequivocal  nature  as 
to  establish  a  clear  intention  to  confirm  the  deed,  after  a  full  knowledge  that 
it  was  voidable.  A  fortiori^  mere  acquiescence,  uncoupled  with  any  acts 
demonstrative  of  an  attempt  to  confirm  it,  would  be  insufficient  for  the  pur- 
pose." Tucker  y.  Jforeland,  10  Pet.  75;  Jackson  v.  Carpenter,  11  Johns. 
542.  But,  though  voidable,  such  a  deed  passes  the  title,  and  some  act  on  the 
piirt  of  the  infant  after  full  age  is  necessary  to  be  done  to  avoid  and  divest  the 
estate.    Philips  v.  Qreen^  5  T.  B.  Mon.  345. 

The  evidence  in  this  case  shows  no  more  than  a  mere  acquiescence  on  th& 
part  of  the  appellee.  The  consideration  of  $100,  being  one-third  of  the  pur- 
chase price,  was  received  by  him  when  the  deed  was  executed,  but  his  reten- 
tion of  it  was  not  such  an  act  as  amounted  to  a  confirmation  of  the  deed.  The 
first  act  which  can  be  regarded  as  an  election  by  him  was  the  institution  of 
this  action,  which  was  more  than  15  years  after  he  arrived  at  full  age.  But 
as  the  life-tenant  did  not  die  until  1877,  when  his  right  to  maint«\in  an  action 
for  recovery  of  the  property  first  accrued,  it  is  manifest  that  if  that  was  the 
only  relief  prayed  for,  or  alone  necessary  to  restore  him  to  the  enjoyment  of 
the  property,  the  action  was  commenced  within  the  time  allowed  by  the  stat- 
ute. But  to  recover  the  property  he  must  set  aside  the  deed  which  passed  the 
estate  to  his  vendees,  and  the  single  inquiry  is  whether  he  commenced  the 
action  in  proper  time  for  that  purpose.  Within  what  time  such  an  action 
must  be  commenced,  and  whether  there  is  in  fact  any  express  statutory  limit- 
ation on  the  subject,  are  questions  not  hitherto  passed  on  by  this  court.  The 
authorities  generally  agree  that  the  election  to  avoid  such  deed  must  be  made 
by  the  infant  within  a  reasonable  time  after  he  arrives  at  full  age.  J3ut  what 
is  a  reasonable  time  cannot  be  determined  by  any  certain  or  fixed  test,  and 
must  tlierefore  be  left  for  the  discretionary  determination  of  the  court,  which 
is  not  in  accordance  with  the  modern  and  wiser  policy  of  our  laws,  which  ia 
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to  fix,  in  every  case,  a  deflnite  limit  to  litigation,  and  a  period  at  which 
owners  of  property  may  repose  in  security.  In  Meriweather  ▼.  Herran,  8 
B.  Mon.  162,  is  this  language:  *'The  right  of  avoidance  is  still  the  same, 
founded  in  the  infancy  of  the  party,  taking  date  from  the  moment  of  execut- 
ing the  contract,  or,  at  any  rate,  from  his  arrival  at  full  age,  and  subject  to 
be  defeated  or  lost  by  any  act  of  confirmation  or  waiver,  or  by  such  continued 
acquiescence  as  may  afford  an  implication  of  either,  or  by  the  failure  to  assert 
the  right  for  such  a  length  of  time  as,  in  analogy  to  the  statute  of  limitations, 
and  in  view  of  its  purpose  of  giving  repose  to  society,  should  operate  accord- 
ing to  the  principles  and  practice  of  a  court  of  equity  to  prevent  its  future 
assertion. "  It  seems  to  us  the  necessity  of  resorting  to  analogy,  and  much  less 
of  depending  upon  the  discretion  of  the  court  as  to  whether  the  election  has 
been  made  within  a  reasonable  time,  does  not  now  exist,  but  that  section  9, 
art.  8,  c.  71,  Gen.  St.,  was  intended  and  should  be  applied  to  a  case  of  this 
kind.  It  is  as  follows:  "An  action  for  relief  not  provided  for  in  this  or  some 
other  chapter,  can  only  be  commenced  within  ten  years  next  after  the  cause 
of  action  accrued." 

•  In  our  opinion,  therefore,  while  a  party  may,  before  the  expiration  of  that 
period,  by  act,  bind  himself  to  a  confirmation,  he  cannot  after  10  years  from 
bis  arrival  at  full  age,  maintain  an  action  to  avoid  and  set  aside  a  deed  made 
while  an  infant;  and,  as  this  action  was  not  commenced  within  that  statu* 
tory  limit,  the  court  erred  in  rendering  judgment  for  the  plaiatiff,  and  it  ia 
reversed,  with  directions  to  dismiss  the  petition. 

NOTE. 

Ck>iirta  of  equity  refuse  to  interfere  where  the  suitor  has  anowed  a  eousiderable  lapse 
of  time  before  bringing  his  action  from  considerations  of  public  policy,  and  from  the 
difficulty  of  doing  justice  when  the  original  transactions  have  become  obscured  by  time, 
and  the  evidence  lost.  Speldel  ▼.  Henrici,  15  Fed.  Rep.  753,  affirmed  7  Sup.  Ct  Rep.  610. 
▲  formal  plea  is  not  necessary  to  raise  the  defense  of  laches.  Lakin  ▼.  JCining  Ca,  95- 
Fed.Rep.887;  Pratt  v.  Mining  Co.,  24  Fed.  Rep.  869.  As  to  what  issuch  laoseof  time 
as  will  preclude  equitable  relief,  and  what  are  circumstances  sufficient  to  rebut  the  im> 
nutation  of  laches,  see  Graham  v.  Railroad  Co..  14  Fed.  Rep.  758:  The  Walter  M.  Flem- 
uig.  ft  Fed.  Rep.  474;  U.  S.  v.  City  of  Alexandria,  19  Fed.  Rep.  609;  Gamble  ▼.  Folsom, 
Oiich.)  18  N.  W.  Rep.  894;  Michiey.  EUair,  (MichO  20  N.  W.  Rep.  564:  Dierks  v.  Martin, 
(NebJ  19  N.  W.  Bep,  506 ;  Harlow  v.  Iron  Co.,  (Mioh.)  2  N.  W.  Rep.  913 ;  Zorflner  v.  ZoeU- 
ner,  (Mich.)  9  N.  W.  Rep.  881 ;  Tabor  v.  Insurance  Co.,  (Mich.)  6  w.  W.  Rep.  830;  Curlete 
V.  Newman,  (W.  Va.}  8  S.  E:  Rep.  578;  Bush  ▼.  Stanley,  (lU.)  18  N.  E.  Rep.  249:  Insurance 
Go.  V.  BoggB.  OIL)  18  N.  £.  Rep.  560:  Sanches  ▼.  Dow,  (Flk)  2  South.  Rep.  842:  Avery 
T.  Meikle,  (B^.)  8  S.  W.  Rep.  609;  Hart  v.  KimbalL  (CaL)  18  Pac.  Rep.  852:  Wood  y. 
Egan,  (La. j  2  South.  Rep.  191 ;  Carter  v.  Tice,  (lU.)  11  N.  E.  Rep.  529 ;  C^dweli  v.  Davis, 
(Colo.)  16  rac.  Rep.  696:  Berry  ▼.  Perry,  (Ala.)  1  South.  Rep.  118 ;  Robertson  v.  MoweU, 
(Md.)  8  Atl.  Rep.  278;  Montgomery  v.  Qoud,  (S.  C.)  8  8.  E.  Rep.  196;  Bamett  ▼.  Bar- 
nett,  (Va.)  2  a  B.  Rep.  788;  Thomas  v.  Sweet,  (Kan.)  14  Pao.  Rep.  545;  Cartwright  v. 
McGown,  (lU.)  12  N.  B.  Rep.  737;  Terry  v.  Fontalne^i  Adm'r,  (vaO  2  S.  K  Rep.  748; 
Kline  v.  vogel, (Mo.)  1  S.  W.  llep.  788 ;  Barnard  v.  Iron  Co.,  (Tenn.)  2  S.  W.  Rep.  21 ;  Ste- 
vens V.  MartixL  (Tenn.)  2  8.  W.  Rep.  206;  Banking  Ass^d  v.  Le  Breton.  7  Sup.  Ct.  Rep. 
772;  Loring  v.  Palmer, 6  Sup.  Ct.  Rep.  1073 ;  Gas  Co.  v.  Berry,  5  Sup.  Ct.  Rep.  525;  Can- 
ton V.  MoGraw,  (Md.)  11  Atl.  Rep.  287;  McCartln  v.  Administrator  of  Traphagen,  (N. 
J.)  Id.  156;  Hubbard's  Adm»r  v.  Clark,  (N.  J.)  7  AU.  Bjep.  26;  Larison  v.  Polhemus,  (N. 
J.)  5  Atl.  Rep.  129;  Herriman  v.  Townsend,  (Me.)  Id,  267;  State  v.  City  of  Bayonne,  (N. 
J.)  8  AtL  Rep.  128;  Sebrlng's  Adm'r  v.  Sehring's  Adm'r,  (N.  J.)  10  Atl.  Rep.  198;  Ap- 
peal  of  Trust  Co.,  ^a.)  Id.  87;  Foster  v.  Knowles,  (N.  J.)  7  Atl.  Rep.  290;  Roberteon  v. 
MowelL  (Md.)  8  AtL  Rep.  273;  Township  v.  County,  (Ind.)  10  N.  E.  Rep.  291;  Green  v. 
Dietrich,  (BL)  8  N.  E.  Rep.  800;  Norris  v.  Haggin.  28  Fed.  Rep.  275;  KeUogg  v.  Chap- 
man, 80  Fed.  Rep.  882;  Glenn  v.  Dorsheimer,  24  Fed.  Rep.  686;  Underwood  v.  Dugan,  Id. 
74;  tnXt  V.  Mining  c3o.,  24  Fed.  Rep.  869;  York  v.  RoUing-MiU  Co.,  80  Fed.  Rep.  471; 
Toung  V.  Township,  26  Fed.  Ren.  806;  Baent  v.  Kennicutt,  (Mich.)  28  N.  W.  Rep.  806; 
Bangs  V. Stephenson,  (Mich.)  SON.  W.  Rep.  817;  Reihl  v.  Likowski,  (Kan.)  6  Pao.  Rep. 


886;  Thompson  v.  Bank,  (Nev.)  9  Pao.  Rep.  882;  Harris  v.  Hillegas,  (Cal  J  4  Pao.  Rep< 
987;  Springer  v.  Springer,  mj  2  N.  E.  Rep.  527;  Jones  v.  Lloyd,  (111.)  7  N.  E.  B       ^ 
Harris  v.  MoIntTre,  (BL)  8  K.  E.  Rep.  182;  Martin  v.  Skipwith,  (Ark.)  post,  514. 
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Watson  v.  Carmak's  Adm'b. 
(Court  of  Appeals  of  Kentucky.    January  21, 1888.) 

JupomsNT— Opbratiok  and  Etfect— Res  Adjudioatju 

Plaintiff  sued  to  reooyer  from  her  father^s  administrator  the  amount  of  a  note 
whioh  she  claimed  her  father  gavB  her.  It  was  shown  that  she  was  a  plaintiif  to  a 
former  Mil  to  require  her  father's  children  to  account  for  advancements,  and  for  an 
equitable  settlement  and  distribution  of  the  estate.  She  answered  a  cross-bill 
therein,  and  claimed  title  to  certain  land,  and  gave  her  deposition,  but  made  no 
claim  to  the  note.  The  court  determined  the  character  and  value  of  the  advance- 
ments, and  directed  a  distribution  so  as  to  make  the  children  as  nearly  equal  as  the 
assets  would  permit.  Held,  that  the  facts  show  that  she  did  not  regard  the  deliv- 
ery of  the  note  as  a  gift;  but.  if  so,  the  proceedings  in  the  first  suit  estopped  her 
from  setting  up  claim  to  it  subsequently. 

Appeal  from  circuit  court,  Graves  county. 

Action  by  Minnie  Watson  and  othen  against  Thomas  Carman^s  adminis- 
trator to  recover  the  amount  of  a  note  which  plaintiff,  Watson,  claimed  her 
father,  the  deceased,  gave  her  in  his  life-time.  Judgment  for  defendant,  and 
plaintiffs  appealed. 

HargU  it  JSastin  and  i>.  G.  Parkf  for  appellants.  Bobertsonp  Stnith  <ft 
Robbins,  for  appellee. 

Frtor,  0.  J.  If  there  was  nothing  else  appearing  in  this  case  but  the 
scenes  transpiring  at  the  death-bed  of  Thomas  Carman  when  be  delivered  the 
note  on  McElrath  to  his  daughter,  connected  with  the  assignment  made  prior 
to  his  departure  for  Hot  Springs,  by  which  she  was. to  have  the  note  in  the 
event  he  never  returned,  we  would  have  but  little  diflSculty  in  determining 
that  it  was  a  valid  gift,  causa  moitis^  and  vested  her  with  title.  His  inten- 
tion to  give  the  note  to  his  daughter  was  manifest,  but  whether  he  designed 
to  annex  any  condition  to  it»  or  upon  what  terms,  does  not  appear;  neverthe- 
less, if  there  were  no  other  facts  with  reference  to  tiie  gift  of  the  note  but 
those  occurring  prior  to  and  almost  at  the  moment  the  intestate  ceased  to 
live,  we  would,  as  a  matter  of  law,  adjudge  that  she  was  the  owner  under  the 
gift  from  the  father. 

Thomas  Carman,  the  father  of  the  appellant,  died  in  February,  1876,  leav- 
ing several  children,  among  them  the  appellant.  He  owned  considerable 
real  and  personal  estate,  and  had  made  advancements  in  land  and  personalty 
to  all  of  his  children.  In  September,  1876,  his  children  united  in  a  petition 
in  which  it  is  alleged  that  he  owned  certain  land  and  lots  that  were  indivisible; 
that  advancements  had  been  made  to  all  of  his  children,  describing  the  nature 
and  character  of  the  advancements  to  each,  then  asking  a  sale  of  certain  lands 
and  lots,  and  that  each  child  account  for  the  advancements  made,  and  for  an 
equitable  settlement  and  distribution  between  the  children.  The  adminis- 
trator, H.  S.  Hale,  although  not  named  in  tiie  caption,  is  named  as  a  defend- 
ant in  the  body  of  ttie  bill,  and  after  this,  and  before  or  at  the  time  the  judg- 
ment was  rendered,  asks  for  such  judgment  as  will  guide  him  in  the  settle- 
ment of  the  estate.  During  the  progress  of  the  action  one  of  the  children 
filed  an  answer  making  it  a  cross-petition  against  the  present  appellant 
claiming  the  title  to  certain  land  that  appellant  held  by  an  unrecorded  deed 
from  her  father.  She  answered  this  cross-petition,  being  represented  by  able 
and  experienced  counsel,  in  which  she  states  that  site  knew  very  little  about 
the  objects  of  the  petition,  not  being  present  when  it  was  draughted;  all  she 
knew  was  that  it  was  designed  to  settle  her  father's  estate.  She  alleged  the 
existence  of  certain  mistakes  in  the  petition,  and  that  her  father  had  made  her 
a  deed  to  the  land  claimed,  but  not  to  be  recorded  until  after  his  death ;  that 
this  accounted  for  the  deed  being  with  his  papers  at  his  death ;  that  sTis  is  the 
rightful  ovmer  of  the  land,  and  by  the  gift  of  it  she  believed  her  father  only 
intended  to  make  her  equal  with  his  other  children  in  what  he  had  already 
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ffii>en  them;  and,  in  addition  to  this  property,  she  should  share  eguaUywith 
tTte  other  children  in  the  distribution  of  the  balance  of  his  estate  not  yet  dis- 
tributed. She  will  not  undertake  to  state  how  much  each  has  received  as  she 
does  not  know.  She  asked  that  she  be  quieted  in  her  title,  and  for  an  equi- 
table settlement  of  the  balance  of  the  estate.  The  deed  referred  to  gave  to  the 
appellant  160  acres  of  land;  also  the  family  residence,  and  all  the  hotutehold 
and  kitchen  furniture, 

A  great  number  of  depositions  were  taken  in  the  case  on  the  snbject  of  ad- 
▼ancements,  and  among  them  that  of  appellant,  wIk)  testilQed  directly  on  the 
subject,  both  as  to  advancements  made  to  herself  and  to  others.  A  Judge- 
ment was  rendered  in  the  action  determining  the  value  of  the  advancements, 
their  character  and  amount  to  each  child,  and  directing  a  sale  of  the  land  and 
lots  not  conveyed  to  his  children,  with  the  further  statement  in  the  Judgment 
**  that  out  of  this  land  and  lots  and  personal  assets  tfie  children  will  be  made 
equal,  or  as  nearly  so  as  the  assets  will  permit,'*  The  administrator  was  di- 
rected to  distribute  the  assets  in  his  hands  to  the  children,  observing  strictly 
the  directions  given  as  to  the  distribution.  The  directions  were  that  those 
who  had  received  less  than  others  should  be  made  equal.  When  Thomas  Car- 
man died,  H.  S.  Hale  was  appointed  his  administrator,  and  the  note  now  in 
controversy  was  delivered  up  to  him  by  the  appellant.  The  appraisers  and 
others  were  present,  and  no  claim  whatever,  as  they  state,  made  by  tlie  appel- 
lant to  the  note  or  its  proceeds.  The  administrator  lived  in  the  town  of  May- 
field,  was  a  man  of  business  intelligence  and  capacity,  and  entirely  disinter- 
ested in  the  settlement  of  the  estate  between  Carman's  children.  He  took  this 
note,  together  with  the  other  evidences  of  debt,  into  his  possession,  collected 
the  money,  and  has  distributed  the  proceeds  between  the  children.  The  notes 
and  papers  were  delivered  to  him  shortly  after  the  death  of  the  Intestate,  in 
the  year  1876,  and  he  swears  that  no  claim  whatever  was  made  by  the  appel- 
lant upon  him  at  any  time  for  the  note  or  its  proceeds,  until  this  action  was 
instituted  in  December,  1882.  The  original  action  was  filed  by  the  appellant 
and  others  for  a  settlement  and  distribution  of  the  estate,  charging  the  ad- 
vancements made  to  each  child  as  early  as  September^  1876.  In  appellant's 
depoeition  given  in  that  case,  in  which  she  alludes  to  the  deed  that  is  proven 
was  with  the  note  when  taken  from  the  bureau  of  her  father  a  few  minutes 
before  bis  death,  she  testifies  as  to  advancements,  but  sets  up  no  claim  to  a 
note  that  now  amounts,  principal  and  interest,  to  a  sum  equal  to  each  child's 
portion  of  the  entire  estate.  She  also  asks  in  that  case  for  an  equitable  settle- 
ment of  the  estate  between  the  children,  and  while  she  may  have  been  ignor- 
ant as  to  the  facts  alleged  in  the  original  petition,  when  she  filed  her  answer 
to  the  cross-petition  she  was  represented  by  counsel  learned  in  the  law,  and  in 
every  way  capable  of  advising  her  as  to  her  rights  in  the  estate.  She  made  no 
claim  to  him  in  regard  to  this  note,  but  on  the  contrary  alleged  in  her  plead- 
ing that  her  father  had  conveyed  to  her  the  tract  of  land  described  in  her  an- 
swer,— his  house  and  lot  in  Mayfield,  including  all  his  household  furniture, — 
in  order  to  make  her  equal  with  the  other  children,  and  that  the  balance  of  the' 
estate  was  to  be  equally  distributed  between  them.  She  knew  then  the  ad- 
ministrator had  this  note  and  perhaps  collected  it,  and  with  an  attorney  con- 
versant with  the  facts  alleged  in  the  pleadings,  and  aided  by  a  client  of  more 
than  ordinary  intelligence,  as  her  deposition  shows  the  appellant  to  be,  no  such 
statement  would  have  been  made  in  a  pleading,  by  tlie  attorney  for  the  client, 
if  she  had  informed  him  of  her  claim  to  this  note;  and  her  own  conduct  with 
reference  to  the  claim  conduces  clearly  to  show  that  she  had  surrendered  all 
claim,  if  any  she  had,  to  this  note,  in  order  that  it  might  be  distributed  be- 
tween all  the  children:  if  not,  when  this  petition  was  filed,  it  was  her  duty  to 
have  disclosed  the  gift  and  the  nature  of  the  advancements  to  her,  and  if  igno- 
rant of  what  the  petition  contained,  when  filing  her  answer  and  a.skiug  for  a 
settlement»  she  should  have  asserted  this  right;  if  not  then,  wlien  the  court 
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bad  rendered  a  Judgment  charging  her  with  the  adyancements  received  as  well 
as  her  brothers  and  sisters,  she  should  have  made  the  advancements  known. 
The  principal  object  of  that  original  action  was  to  ascertain  what  each  child 
had  received  in  order  that  a  distribution  might  be  made.  It  was  a  question 
directly  in  issue*  and  much  proof  taken  on  the  subject;  and  this  note  or  its 
proceeds,  then  in  the  hands  of  the  administrator,  was  as  much  a  part  of  the 
assets  to  be  distributed  as  any  part  of  the  estate  of  the  intestate.  It  had  gone 
into  the  hands  of  the  administrator  for  that  purpose;  and,  if  the  appellant  can 
now  set  up  claim  to  it,  there  is  no  reason  why  the  otiier  children  may  not  say 
that  other  notes  collected  by  the  administrator  were  given  to  them,  and  the 
judgment  of  1878  rendered  a  complete  nullity.  The  administrator  has  dis- 
tributed the  estate,  except  some  claims  in  litigation.  He  has  not  in  his  hands 
enough  to  make  the  other  children  equal  to  the  appellant,  and  to  give  her  the 
note  and  interest  would  be  to  distribute  to  her  twice  as  much  as  any  of  the 
other  children  receive. 

The  appellant  swears  that  she  asserted  claim  to  the  note  when  it  was  de- 
livered up.  In  this  she  is  not  sustained  by  the  administrator  or  the  appraisers, 
and  it  is  unreasonable  to  suppose  that  from  1876  to  December,  1882,  she  stood 
by  with  this  claim  collected  by  the  administrator,  and  to  which  she  now  says  she 
was  entitled,  and  never  at  any  time  demanded  it  of  him  in  any  manner  what- 
ever. Now,  this  fact  conduces  strongly  to  show  that  she  did  not  regard  the 
deliveiy  of  the  note  as  a  gift;  but,  if  so,  the  subsequent  proceedings  in  the 
suit  to  settle  the  estate,  already  noticed,  estops  her  from  setting  up  the  claim 
against  the  administrator  or  the  other  children.  It  is  well  settled  tlmta  judg- 
ment in  an  action  determines  all  questions  that  ought  to  have  been  presented, 
and  as  Mr.  Freeman  on  Judgments  says:  "Such  as  are  essentially  connected 
with  the  subject-matter  of  the  litigation,  and  every  matter  coming  within  the 
legitimate  purview  of  the  original  action  both  in  respect  to  matters  of  claim 
and  defense''  3d  Ed.  §  249. 

It  is  insisted  that  this  present  action  for  the  recovery  of  the  note  or  its  pro- 
ceeds is  a  distinct  and  separate  cause  of  relief  because  the  title  to  the  note  was 
not  involved  in  the  action  for  a  settlement  of  the  estate,  and  in  support  of 
this  view  of  the  question  the  case  of  Malloney  v.  Horan^  49  N.  Y.  Ill,  is  cited, 
where,  in  an  action  to  set  aside  a  deed,  the  wife  failed  to  allege  that  she  had 
an  inchoate  right  of  dower  in  the  land,  that  if  pleaded  constituted  no  defense 
to  the  action  or  entitled  her  to  any  relief.  If  it  was  proper  or  could  have  been 
used  as  a  defense  against  the  claim  of  the  plaintiff  it  should  have  been  set  up. 
Suppose  the  appellant  was  adjudged  entitled  to  the  note,  then  the  judgment 
rendered  in  the  former  action  was  erroneous,  because  it  failed  to  charge  the 
appellant  with  the  gift  as  an  advancement.  The  appellant  was  bound  to 
present  the  claim  in  that  action  or  be  forever  barred.  Why  was  all  the  mass 
Of  testimony  taken  in  that  case,  if  the  subject  of  advancements  was  not  in- 
volved ?  Such  was  the  relief  sought,  and  the  appellant,  being  one  of  the  plain- 
tiffs, is  as  much  bound  by  the  judgment  as  if  she  had  been  a  defendant;  and 
in  the  same  action,  when  she  comes  to  answer  the  cross-petition  of  one  of  the 
defendants,  she  alleges  the  advancements  made  to  her,  and  claims  that  as  to 
the  balance  of  the  estate  she  is  to  share  equally  with  the  rest  of  the  children. 
The  doctrine  of  res  adjudioata  cannot  well  be  applied  to  any  case,  if  not  to 
the  one  before  us. 

It  is  said  that  the  judgment  in  the  original  action  was  not  final,  as  no  final 
order  of  distribution  had  been  made.  This  is  immaterial.  The  judgment 
settled  the  nature  and  amount  of  advancements.  The  tidministrator  and  the 
heirs  have  distributed  under  it  as  directed;  and  if  rendered  by  mistake,  or 
there  was  an  omission  to  charge  all  witii  advancements  made,  that  Ciise  might 
have  been  reopened  for  grounds  shown. 

(The  judgement  below  must  be  atlirmcd.) 
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Alexander  e^  al.  v.  Humbeb. 
{Court  of  Appeals  of  Kentucky.    January  19, 1888.) 

1.  New  TBiAii— Objbotionb  to  Verdict— iMPKAOHicBirr  bt  Affidavit  of  Jurors. 

In  an  action  for  personal  injuries  against  two  defendants,  the  jury  found  for 
plaintiff  "for  $1,000  jointly. "  After  the  jury  had  been  discharffed  from  the  case, 
they  were  called  back,  and  several  members  stated  that  they  ixitended  to  find  $500 
against  each  defendant,  and  made  affidavits  of  the  same  in  support  of  a  motion  for 
a  new  trial.  HM>y  that  the  afildavits  of  the  jurors  were  not  oompetent  to  impeach 
their  verdict,  and  a  motion  for  a  new  trial  on  that  ground  was  properly  overruled. 

0.  Appeal— Review— Objections  not  Relied  on  in  Motion  fob  New  Trial. 

Errors  committed  in  the  admission  of  incompetent  evidence,  or  erroneous  in- 
structions to  the  jury,  will  not  be  considered  unless  relied  on  in  a  motion  for  a  new 
trial,  although  objections  were  made  and  exceptions  reserved  at  the  proper  time. 

8.  Damages— For  Personal  Injxtries— Evidence  of  Permanent  Injury. 

In  an  action  for  personal  injuries,  where  the  wrong  complained  of  was  not  con- 
tinuing, or  of  such  character  that  successive  aotions  oould  be  brought,  it  was  proper 
to  introduce  evidence  of  permanent  injuries. 

4.  Same— Future  Sufferings. 

In  an  action  for  personal  injuries,  an  instruction  calculated  to  lead  the  Jury  to  un- 
derstand that  a  recovery  cannot  be  had  for  the  result  of  a  wrongful  act,  however 
certain,  that  had  not  then  become  a  fact,  is  erroneous. 

1.  Same— Mental  Sufferings. 

In  an  action  for  personal  injtiries,  an  instruction  which  limited  plaintilTs  right  to 
recover  compensatory  damages  to  what  occurred  prior  to  the  institution  of  the  suit, 
but  excluded  her  right  to  recover  for  mental  suffering,  is  erroneous. 

4L  Negligence— Instructions. 

In  an  action  for  personal  injuries,  an  instruction,  calculated  to  lead  the  Jury  to 
understand  that  if,  at  the  moment  of  the  accident,  it  was  beyond  the  power  oi  de- 
defendants  to  prevent  it,  they  would  not  be  liable,  though  it  was  brought  about 
by  their  own  neglect,  is  erroneous. 

Appeal  from  circuit  court,  Owen  county. 

W.  Mon/ort,  Montgomery^  Lindsay  <fe  Botts,  and  O^Hara  <3&  Bryan,  for  ap- 
pellants.    E.  B,  Settle  and  Thos.  R,  Gordon,  for  appellee. 

Holt,  J.  The  appellee,  Frances  Humber,  sued  the  appellants,  J.  W.  Al- 
exander and  T.  L.  Martin,  for  "wrongfully,  wantonly,  willfully,  and  negli- 
gently'* driving  a  buggy  against  and  over  her,  when  she  was  walking  along 
a  public  road.  The  verdict  was:  "We,  the  jury,  find  for  plaintiff  $1,000, 
Jointly,**  Among  other  grounds  presented  for  a  new  trial  is  one  to  the  effect 
that  this  was  returned  by  mistake,  and  that  the  jury  intended  to  sever  the 
damages,  and  fix  them  at  8500  against  each  of  the  appellants.  It  appears 
that  the  verdict  was  handed  in  by  the  jury  without  question  or  objection  by 
any  one.  Several  hours  thereafter,  the  trial  judge  stated,  in  open  court,  that 
he  had  been  informed  by  one  of  the  jury  that  it  was  not  their  verdict. 
Thereupon,  and  although  they  had  been  discharged  &s  to  this  case  several 
hours,  he  called  them  before  him  and  examined  them,  nearly  every  one  saying 
that  they  Intended  to  find  $500  against  each  defendant,  and  that  it  was  not 
their  verdict.  Subsequently  their  affidavits  to  the  effect  above  indicated  were 
filed  in  support  of  the  motion  for  a  new  trial;  but  it  was  refused.  The  act 
of  February  14,  1839,  allowed  a  joint  or  several  assessment  of  damages  in 
an  action  of  trespass.  This  was  in  derogation  of  the  general  rule  of  the  com- 
mon law.  It  was  adopted  because  the  conduct  of  one  trespasser  is  often  more 
wanton  and  aggravating  than  than  that  of  another.  The  C!ode  of  Practice 
contains  no  such  provision.  It  says  nothing  upon  the  subject.  The  case  of 
Buckles  V.  Lambert,  4  Mete.  (Ky.)  830,  decided  since  its  adoption,  recognized 
the  statute  as  then  in  force,  and  to  this  view  we  adhere.  The  jury,  therefore, 
had  the  power  to  sever  the  damages;  and  the  question  is  now  presented 
whether  the  lower  court  should,  upon  the  afildavits,  have  set  aside  the  ver- 
dict. 
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The  affidavits  of  jorors  cannot  be  received  to  impeach  their  verdict  for  mis- 
behavior in  themselves  or  their  fellow-jurors.  Allard  v.  Smith,  2  Mete.  (Ky. ) 
297.  It  is  said,  however,  that  this  is  not  the  purpose  here;  but  to  show  thnt  tht) 
real  verdict  was  not  returned  by  a  mistake  in  the  language  used  in  writing  it. 
After  a  verdict  has  been  returned  in  open  court,  it  would  open  a  wide  door 
to  trickery,  corruption,  and  fraud  to  grant  a  new  trial  upon  the  ex  parte  atfi- 
davits  of  individual  jurors  as  to  what  the  juiy  intended  to  do.  Public  policy 
requires  a  court  to  act  with  great  caution  in  such  a  case.  It  was  not  proposed 
in  this  instance  to  show  by  them  that  there  was  no  verdict;  but  that  the  one 
returned  by  them,  and  then  read  in  their  hearing  without  objection  by  them, 
was  not  true.  After  its  rendition  they  probably  mingled  with  the  friends 
of  the  respective  parties.  The  matter  may  have  been  discussed;  and,  under 
such  circumstances,  a  court  should  be  slow  to  set  aside  the  verdict  upon  affi- 
davits procured  from  the  jurors  by  the  losing  party,  and  prepared  probably  by 
his  attorney.  If  such  alhduvits  are  ever  to  be  received  it  should  be  with  the 
greatest  caution,  and  only  in  cases  of  mistake  clearly  made  out,  and  free  from 
all  misconduct  upon  the  part  of  the  jurors.  In  this  case  they  intended  that 
the  appellee  should  have  a  thousand  dollars;  and  they  doubtless  supposed 
there  would  be  contribution  between  the  appellants  so  as  to  make  each  pay 
one-half  of  the  judgment.  Certainly  they  did  not  intend  to  use  the  word 
"severally"  where  they  said  "jointly,"  as  then  the  verdict  would  have  been 
for  01,000  against  each  of  the  appellants.  The  facts  were  before  the  trial 
judge;  he  knew  the  parties;  and  conceding  that  the  affidavits  of  the  jurors 
were,  in  this  instance,  within  the  exception  to  the  general  rule,  and  there- 
fore could  properly  be  considered  upon  the  motion  for  a  new  trial,  yet  we  do 
not  feel  authorized  upon  the  reconl  as  presented  to  disturb  the  conclusion 
reached  by  him. 

Any  errors,  if  there  were  any,  in  giving  instructions,  and  in  permitting  the 
appellee's  attorney  to  avow  before  the  jury  what  rejected  witnesses  would 
prove,  or  the  character  of  rejected  testimony,  cannot  be  considered  by  this  court, 
as  they  were  not  embraced  in  the  grounds  for  a  new  trial.  No  error  com- 
mitted during  a  trial  is  available  upon  an  appeal  unless  it  has  been  relied  upon 
in  the  grounds  for  a  new  trial.  Com.  v.  Williams,  14  Bush,  297.  The  repeal 
of  the  statute  requiring  an  assignment  of  errors  did  not  affect  this  rule ;  and 
it  will  control,  although  objection  may  have  been  made  and  exception  taken  at 
the  proper  time.    McLain  v.  Dibble,  13  Bush,  297. 

The  ground  upon  which  a  new  trial  was  asked  by  reason  of  the  admission 
of  alleged  incompetent  testimony  is  by  its  terms  limited  to  evidence  relating 
to  permanent  injury  to  the  appellee.  This  must  be  regarded  as  a  waiver  of 
objection  to  any  other  testimony.  The  admission  of  evidence  tending  to  show 
that  the  appellants  were  more  or  less  intoxicated  at  the  time  the  injury  was  in- 
flicted is  not,  therefore,  open  to  question.  If  it  were,  however,  it  was  unques- 
tionably competent.  The  issue  was  whether  the  appellants  were  guilty  of  neg- 
lect. Intoxication  ordinarily  deprives  one  of  the  same  power  to  exercise  cau- 
tion as  when  sober.  It  will  hardly  be  claimeil  that  if  one  were  injured  by  neg- 
lect in  the  movement  of  a  locomotive  that  it  would  not  be  competent  to  show 
that  the  engineer  in  charge  of  it  at  the  time  was  intoxicated. 

A  new  trial  was  asked,  however,  upon  the  ground  that  the  lower  court  im- 
properly admitted  testimony  tending  to  show  a  permanent  injury  to  the  ap- 
pellee, and  also  erred  in  refusing  instructions  asked  by  the  appellants;  and 
these  questions  only  remain  to  be  considered.  The  wrong  complained  of  was 
not  a  continuing  act,  or  of  such  a  character  that  successive  actions  could  be 
maintained  for  the  results  flowing  from  it.  It  was  one  act.  The  injured  party 
bad  the  right,  therefore,  to  offer  testimony  as  to,  and  to  recover  for,  all  in- 
juries that  were  reasonably  certain  to  result  from  the  wrong.  If  limited  to 
proving  her  pain,  suffering,  and  injury  to  the  time  of  bringing  her  action,  and 
not  allowed  to  show  its  continuance  up  to,  and  existence  at,  the  time  of  trialt 
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then  it  would  follow  that  she  would  have  but  a  partial  remedy.  Still  more  so 
would  this  be  true  if  she  were  not  allowed  to  show  that  permanent  injury  had 
resulted,  or  was  reasonably  certain  to  result,  from  the  wrongful  act.  In  such 
a  case  one  is  entitled  not  only  for  loss  of  time  and  actual  necessary  expenses 
growing  out  of  the  wrong,  but  to  be  compensated  for  the  physical  and  mental 
suffering,  and  any  permanent  injury  that  is  reasonably  certain  to  accrue  from 
it,  and  which  is  the  plain  consequences  of  it.  The  wrong  being  from  a  single 
act,  the  nature  and  extent  of  it,  in  all  its  consequences,  may  be  considered. 
The  injured  party  need  not  delay  suit  until  all  the  consequences  have  been  de- 
veloped. He  may  recover  for  past  and  future  suffering  and  past  and  future 
deprivation  of  health  if  they  be  the  direct  result  of  the  injury.  Sedg.  Dam. 
92n»  120, 654n. 

Complaint  is  made  that  the  instructions  given  to  the  jury  were  likely  to  con« 
fuse  and  mislead  them;  that  they  failed  to  properly  define  the  different  degrees 
of  neglect;  that  they,  in  effect,  authorized  the  finding  of  punitive  damages  for 
ordinary  neglect;  and  in  substance  said  that  no  contributory  neglect  whatever 
would  prevent  a  recoveiy  in  this  case.  If  they  are,  in  fact,  open  to  such  objec- 
tions, yet,  for  the  reasoi^  already  given,  we  cannot  consider  them.  Five  of  the 
nine  instructions  asked  by  the  appellants  were  refused.  The  first  and  third 
of  these  had  already,  in  substance,  been  given.  While  we  cannot  look  to  those 
given  for  the  purpose  of  determining  whether  there  must  be  a  reversal,  because 
the  grounds  for  a  new  trial  do  not  authorize  it,  yet  we  can  do  so  to  see  whether 
those  rejected  had  already  been  given. 

The  second  instruction  refused  was  calculated  to  mislead  the  jury..  Th^ 
migi)t  have  understood  from  it  that  no  recovery  could  be  had  for  any  result  of 
a  wrongful  act,  however  certain  to  follow,  which  had  not  then  become  a  fact. 
The  fourth  instruction  limited  the  right  to  recover  compensatoiy  damages  to 
any  that  had  accrued  up  to  the  bringing  of  the  suit,  and  did  not  permit  any 
recovery  whatever  for  any  mental  suffering,  and  was  in  these  respects  objec- 
tionable. The  fifth  one  was  likely  to  mislead  the  jury.  From  it  they  might 
have  inferred  that  if  at  the  moment  of  the  accident  it  was  beyond  the  power 
of  the  appellants  to  prevent  the  injury,  that  then  they  were  not  liable,  although 
such  a  state  of  case  had  been  brought  about  by  their  own  neglect. 

Perceiving  no  error  authorizing  a  reversal  of  the  judgment  below»  it  is  af- 
firmed* 


PH1I4POT  V.  Commonwealth. 

{Court  of  Appecds  of  Kentmdky.    January  19, 188S.) 

HoMion>»— Assault  with  Intbkt  to  Kili^-Dbadlt  Wbapon. 

A  sledge-hazDmer  is  a  deadly  weapon,  within  the  meaning  of  Gen.  St.  E!y.  e.  39, 
«   art  4.  S  2,  providing  f pr  the  punishmeni  of  any  person  who  shall  willfully  and  mali- 
ciously cut,  strike,  or  stab  another  with  a  kBiie,  sword,  or  other  deadly  weapon, 
with  intent  to  km. 

Appeal  from  circuit  court,  Whitley  county. 

Valentine  Fhilpot  was  convicted  of  willfully  and  maliciously  striking  one 
Lee  Ballard  with  a  sledge-hammer,  with  intent  to  kill.    He  appeals. 

C  W.  Lester  and  B,  8.  Crauford,  for  appellant.  P.  fF.  Hardin,  for  ap- 
pellee. 

Bbnkett.  J.  The  appellant  was  convicted  in  the  Whitley  circuit  of  the 
crime  of  willfully  and  maliciously  striking  and  wounding  Lee  Ballard  with  a 
large  hammer,  to-wit,  a  sledge-hammer,  with  Intent  to  kill  said  Ballard.  The 
jury  found  the  appellant  guilty  of  the  charge,  and  fixed  his  punishment  at  con- 
finement in  the  state  penitentiary  for  the  term  of  three  years.  The  lower 
court  having  overruled  his  motion  for  a  new  trial,  he  has  appealed  to  this 
court. 
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The  appellant's  contention  is  that  the  instrument  described  in  the  indictment 
Is  not  a  deadly  weapon,  within  the  meaninfj^  of  section  2,  art.  4,  c,  29,  Oen.  St. 
That  section  provides:  "If  any  person  *  ♦  ♦  shall  willfully  and  mali- 
ciously cut,  strike,  or  stab  another  with  a  knife,  sword,  or  other  deadly  weapon, 
with  intent  to  iclll,''  etc.,  be  shall  be  confined  in  the  penitentiary,  etc.  It  is 
insisted  by  the  appellant  that  the  "deadly  weapons"  mentioned  in  the  section 
mpra  are  such  deadly  weapons  as  may  be  used  for  the  purpose  of  cutting, 
thrusting,  or  stabbing.  The  language  used  in  the  section  is  "cut,  strike,  or 
stab. "  This  language  has  reference — First,  to  any  instrument  which  is  capa- 
ble of  being  used  for  the  purpose  of  cutting,  thrusting,  or  stubbing  a  person, 
and  which  may  be  dangerous  to  his  life  if  used  by  the  assailant  for  that  pur- 
pose; or,  secojid,  any  instrument  capable  of  being  used  for  the  purpose  of 
striking  a  person,  and  which  may  be  dangerous  to  his  life,  if  used  by  the  as- 
sailant for  that  purpose.  There  is  no  doubt  that  a  sledge-hammer  falls  within 
the  second  class.    The  judgment  is  afflimed. 


Stephens  x>,  Ck)MMONWEALTH. 

{Court  of  Appeals  of  Kentucky.    January  21, 1888.) 

1.  CRrMtXAL  Law — Continuance— Ahsencb  op  Couicsbl. 

In  a  criminal  prosocutlon,  tho  refusal  to  grant  a  continuance,  on  the  ground  of  the 
absence  of  one  of  two  or  more  counsel,  is  not  error,  in  the  absence  of  a  showing 
that  a  fair  trial  could  not  be  had  without  his  presence,  or  that  his  place  was  not 
and  could  not  be  supplied. 

8.  Samb— Abskncb  op  Witnesses. 

A  criminal  prosecution  had  been  twice  continued,  and  defendant  filed  an  afQdaTlt 
for  a  further  continuance  on  account  of  the  absence  of  witnesses,  but  no  reason  was 
shown  why  the  witnesses  were  not  summoned  before  the  preceding  term,  so  as  to 
enable  the  court  to  secure  their  attendance  by  reoognizanoe  or  attachment  for  con- 
tempt.   Heldj  that  the  refusal  to  grant  the  continuance  was  no  error. 

Appeal  from  circuit  court,  Elliott  county. 

David  Stephens  was  indicted  for  maliciously  shooting  at  and  wounding  an- 
other, with  intent  to  kill,  found  guilty,  and  sentenced  to  three  years*  confine- 
ment in  the  penitentiary.     He  appeals. 

F,  W,  Hardin^  for  appellee. 

Lewis,  J.  The  indictment  against  appellant  was  returned  at  the  Septem- 
ber term,  1886,  of  the  court,  but  upon  his  application  the  case  was  continued, 
as  was  again  done  at  the  next  term.  At  the  September  term,  1887,  when  he 
was  tried,  an  affidavit  was  filed  and  motion  made  upon  the  grounds  that  one  of 
his  counsel  and  certain  witnesses  were  not  in  attendance.  It  does  not  appear 
that  he  had  no  other  counsel  besides  the  one  whose  absence  he  made  a  cause 
for  continuance.  On  the  contraiy,  at  the  preceding  term  he  applied  for  and 
obtained  a  continuance  because  another  and  different  person,  employed  by  him 
as  counsel  from  the  beginning,  was  then  ill.  He  says  in  his  afiidavit  the  one 
whose  absence  he  makes  a  cause  for  continuance  was  employed  by  him  since 
last  term.  Conceding  that  his  contract  with  that  attorney  was  of  such  a  char- 
acter as  to  bind  him  to  be  present  at  the  trial,  still  it  does  not  appear  his  serv- 
ices were  indispensable  to  a  full  and  proper  defense  of  appellant,  nor  that,  if 
they  were,  his  place  was  not  nor  could  be  supplied.  The  absence  of  one  of 
two  or  more  counsel  employed  by  the  defendant  in  a  criminal  prosecution  can- 
not be  a  sufficient  reason  for  continuing  the  trial  to  the  next  term,  especially 
when  it  does  not  clearly  appear  that  a  fair  trial  cannot  be  had  without  his 
presence.  Such  practice  would  frequently  result  in  an  indefinite  postpone- 
ment of  criminal  trials. 

2^0  reason  is  shown  why  the  absent  witnesses  mentioned  in  the  affidavit 
were  not  summoned  before  the  preceding  term,  so  as  to  enable  the  court  to 
secure  their  attendance  at  the  trial  term  by  recognizance  or  attachment  far 
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contempt.  To  authorize  a  continuance  on  account  of  absence  of  witnesses, 
the  defendant  to  a  criminal  prosecution  must  not  only  show  their  testimony 
to  be  material,  but  that  he  has  used  proper  diligence  in  the  endeavor  to  procure 
their  attendance. 

No  brief  for  appellant  is  filed  in  the  case,  nor  are  any  other  grounds  relied 
on  for  a  new  trial  than  those  first  considered,  except  the  alleged  error  of  the 
lower  court  in  permitting  the  attorney  for  the  commonwealth  to  cross-examine 
the  defendant  in  regard  to  his  contract  with  his  absent  attorney.  But  as,  in- 
dependent of  what  was  thus  developed,  the  affidavit  did  not  'show  sufficient 
reason  for  a  continuance,  appellant  was  not  prejudiced  by  that  error,  if  it  was 
one. 

We  have  examined  the  record  carefully,  and,  perceiving  no  error  of  law  oc- 
curring at  the  trial  prejudicial  to  the  rights  of  appellant,  the  judgment  is  af« 
firmed. 


WHITIXX3K  0.  Commonwealth. 
iOaurt  of  AppecUB  of  ITenlmcXsi/.  D  January  21, 1888.) 

1.  APPIAX^-RbVIBW— DiSOBBTION  OF  TbIAI«  Ck>UBT. 

Under  Grim.  Code  Kv.  %  381,  the  deolBion  of  a  trial  judge  in  overruling  a  motion 
for  new  trial  is  not  subject  to  exception. 
8.  Sams— Weight  and  Ck)NCLuaivENBS8  of  Etcdbncb. 

Where  the  evidenoe  upon  a  particolar  faot  is  conflicting,  the  verdict  of  the  jury 
should  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Trigg  county. 

This  was  a  prosecution  for  pei^ury  of  Reuben  Whitlock,  who  was  tried  by 
a  jury,  found  guilty,  and  sentenced  to  the  peniteatiary  for  one  year.  From 
this  judgment  and  rulings  of  the  court  he  appeals. 

Crefishaw  <6  Kelly,  for  appellant.    P.  W,  Hardin,  for  appellee. 

Holt,  J.  The  false  swearing  for  which  the  appellant,  Reuben  Whitlock, 
has  been  convicted,  consisted  in  his  testifying  before  the  grand  jury  that  at  a 
certain  time  and  place  he  was  not  engaged  in  playing  cards  with  certain  par- 
tiea.  There  is  no  conflict  in  the  evidence  as  tq  what  he  so  testified,  but  the 
testimony  as  to  whether  he  was  so  playing  ia  conflicting,  and,  this  being  so, 
the  conclusion  of  the  jury  should  not,  upon  an  appeal,  Iw  disturbed. 

But  a  single  exception  appears  in  the  entire  record.  This  was  taken  to  the 
action  of  the  lower  court  in  overruling  the  motion  for  a  new  trial.  It  may, 
by  the  27l8t  section  of  the  Criminal  Code,  be  granted  by  the  trial  court,  if,  in 
its  opinion,  the  accused  from  any  cause  has  not  had  a  fair  and  impartial  trial. 
This  broad  discretion  is  glTen  to  it  because  the  judge  has  seen  all  the  actors 
in  the  trial,  and  has  witnessed  the  entire  proceeding.  This  is  not  so,  how- 
ever, of  the  court  to  which  an  appeal  may  be  taken ;  and  with  a  view,  there- 
fore, of  leaving  the  decision  of  certain  questions  to  the  trial  judge  as  the  final 
arbiter,  by  reason  of  his  better  opportunity  to  judge  of  them,  the  281st  section 
of  the  Criminal  Code  provides  that  his  decisions  upon  challenges  to  the  panel, 
and  for  cause,  upon  motions  to  set  aside  an  indictment  and  for  a  new  trial, 
shall  not  be  subject  to  exception;  and  this  court  has  so  often  decided  that  it 
will  not  consider  the  question  whether  the  action  of  the  lower  court,  upon  a 
motion  for  a  new  trial,  was  correct  or  not,  that  it  is  needless  to  cite  autliority. 

Judgment  affirmed. 


Varney  v.  Justice. 
(Court  of  Appeals  of  Kentucky,    January  84, 1888.) 

1.  Blbctions  axd  VoTEBfr— Conduct  of  Elbctions— Votbs  Cast  aftbb  thb  Houbs 
Designated. 

Ck>nst.  Ky.  art  8,  $  16,  provides  that  all  elections  shall  be  held  between  6  o'clock  in 
the  mrminff  and  7  o^dock  in  the  evening,  and  Qen.  St.  Ky.  art  7,  c.  88,  S  8,  provides, 
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whem  another  than  the  person  returned  ehall  have  reoeWed  the  highest  nnmher  of 
legal  votes,  he  shall  he  adjudged  elected.  HelcL  in  the  trial  of  an  election  contest^ 
that  the  candidate  having  the  highest  ntimher  of  legal  votes  at  7  o^clockinthe  even- 
ing was  the  one  etocted  and  entitled  to  the  office,  and  that  all  votes  accepted  and 
counted  hy  the  officers  of  election  after  that  hour  were  lUegaL 

a.  SiMit— iRBseruLiums  nr  Fbocxbdikos  of  OxncoiRS. 

Where  an  election  has  heen  held  within  the  hours  flzed  hythe  oonstitutioii,  andat 

the  place  designated  hy  law,  mere  irregularities  in  the  appointment  of  officers,  or  in 
their  proceedings,  will  not  vitiate  the  poll,  nor  disfranchise  a  legal  voter,  unless  the 
real  merits  of  the  case  are  affected,  in  which  case  the  statute  should  he  construed  as 
mandatory. 

8.  C50NSTITUTIONAL  LaW— CONSTRUOTIOH. 

A  state  constitution,  being  the  fundamental  law  of  the  people,  and  neetrictlve  in 
its  powers,  is  not  subject  to  the  same  rule  of  construction  as  a  statute,  and  where 
the  language  is  prohibitory  it  is  to  be  understood  as  a  positive  negation,  and  when 
a  power  is  granted  it  is  a  mandate. 

Appeal  from  circuit  court,  Rke  county. 

This  is  a  contested  election  case,  wherein  Abner  Justice  contested  the  right 
of  Henry  Yarney  to  the  office  of  Jailer  of  Rke  county.  The  court  sustained 
his  contention,  and  awarded  the  certificate  of  election  to  him.  Henry  Yarney 
appeals.    The  opinion  states  the  facts. 

Connelly  d*  Cline,  for  appellant.  A,  J,  Auxiert  J.  M.  Torkf  and  /.  L.  Fer- 
gitson,  for  appellee. 

Bennett,  J.  At  the  August  election,  1886,  the  appellant  and  appellee  were 
opposing  candidates  for  the  office  of  jailer  of  Pike  county,  Kentucky.  It  is 
agreed  that  the  officers  of  the  election  for  precinct  No.  6  in  said  county  were 
legally  appointed  and  duly  qualified  to  hold  and  conduct  the  election  in  said 
precinct;  that  they  met  at  6  o'clock  in  the  morning  of  the  day  designated  by 
the  constitution  of  the  state  for  the  purpose  of  holding  said  election,  and  im- 
mediately entered  upon  the  discharge  of  their  duties;  that  they  held  the  elec- 
tion without  intermission  from  6  o'clock  in  the  morning  until  7  o'clock  in  the 
evening;  that  at  the  hour  of  7  o'clock,  a  considerable  nnmber  of  the  legal 
voters  of  the  pvecinctwho  had  been  at  the  polls  nearly  all  day  wishing  to  vote, 
had  not  voted,  because  the  officers  of  the  election  could  not  record  their  votes 
between  the  hours  above  named;  that  the  officers  of  the  election,  in  order  to 
accommodate  these  voters,  kept  the  polls  open  from  7  o'clock  in  the  evening 
until  9  or  10  o'clock  that  night,  during  which  time  they  received  and  recorded 
the  names  of  25  voters  of  the  precinct,  all  of  whom  voted  for  the  appellant. 
These  25  votes  were  counted  for  the  appellant,  by  the  aid  of  which  he  was  de- 
clared elected  to  the  office  of  jailer;  but  for  the  aid  of  these  votes,  the  appellee 
was  elected  to  the  office  of  jailer.  In  a  word,  at  the  hour  of  7  o'clock  in  the 
evening  the  appellee  had  reoeiveci  a  majority  of  the  legal  votes  cast  in  the 
county  for  the  office  of  jailer.  The  appellee  contested  the  appellant's  right 
to  the  office  upon  the  ground  that  these  25  votes  cast  for  the  appellant  after  7 
o'clock  in  the  evening  were  illegal  votes  and  should  not  have  been  received  or 
counted,  because  they  were  cast  without  the  hours  prescribed  by  the  constitu- 
tion of  the  state.  The  circuit  court  sustained  the  appellee's  contention,  and 
awarded  the  certificate  of  election  to  him.  From  that  judgment  the  appellant 
has  appealed  to  this  court. 

This  court  has  held,  time  and  again,  (and  recently  in  the  case  of  Anderson 
V.  Winfree,  4  S.  W.  Bep.  851,  from  Christian  county,)  that  where  the  elec- 
tion has  been  held  within  the  hours  fixed  by  the  constitution  of  the  state,  and 
at  the  place  designated  by  law,  mere  irregularities  in  appointing  the  officers  of 
the  election,  or  mere  irregularities  in  the  proceedings  of  the  officers  of  the  elec- 
tion, will  not  vitiate  the  poll;  nor  will  such  irregularities  be  permitted  to  dis- 
franchise, for  the  time  being,  a  legal  voter  voting  at  such  an  election,  unless 
such  irregularities  affect  the  real  merits  of  the  case.  This  court  has  announced 
the  foregoing  doctrine  upon  the  ground  that  the  appointment  of  the  officers  of 
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the  election,  and  the  manner  of  their  condacting  it,  are  regulated  hy  statute; 
and,  in  order  that  the  legal  voter  may  be  protected,  and  not  disfranchised  for 
the  time  being,  by  mere  irregularities  in  the  appointment  of  the  election  offi- 
cers, or  mere  irregularities  in  the  proceedings  of  the  election  officers,  the  stat- 
ute authorizing  their  appointment  and  prescribing  the  manner  in  which  tliey 
shall  conduct  the  election  must  be  construed  to  l^  directory  merely,  and  not 
mandatory,  unless  such  irregularities  really  affect  the  merits  of  the  case,  in 
which  case  the  statute  must  be  construed  to  be  mandatory.  But  the  question 
presented  in  this  case  is  altogether  different.  Here  we  are  called  upon  to  deid 
with  a  constitutional  question ;  for  section  16  of  article  8  of  the  present  con- 
stitution of  this  state  provides:  "All  elections  by  the  people  shall  be  held  be- 
tween 6  o'clock  in  the  morning  and  7  o'clock  in  the  evening." 

By  the  term  ** directory''  it  is  meant  that  the  statute  gives  directions  which 
OQght  to  be  followed;  but  the  power  given  is  not  so  limited  by  the  directions 
that  it  cannot  be  exercised  without  following  the  directions  given.  In  other 
words,  if  the  directions  given  by  the  statute  to  accomplish  a  given  end  are 
violated,  but  the  given  end  is  in  fact  accomplished,  without  affecting  the  real 
merits  of  the  case,  then  the  statute  is  to  be  regarded  as  directory  merely. 
8hould'  this  rule  of  construction  be  applied  to  the  constitution  of  the  state? 
We  think  not.  The  constitution  of  the  state  was  adopted  by  the  people  of  the 
state  as  the  fundamental  law  of  the  state.  This  fundamental  law  was  de- 
signed by  the  people  adopting  it  to  be  restrictive  upon  the  powers  of  the  sev- 
eral d^Mirtments  of  government  created  by  it.  It  was  intended  by  the  people 
that  all  departments  of  the  state  government  should  shape  their  conduct  by 
thiB  fundamental  law.  Its  every  section  was,  doubtless,  regarded  by  the  peo- 
ple adopting  it  as  of  vital  importance,  and  worthy  to  become  a  part  and  parcel 
of  a  constitutional  form  of  government,  by  which  the  governors  as  well  as  the 
governed  were  to  be  governed.  Its  every  mandate  was  intended  to  be  para- 
mount authority  to  all  persons  holding  official  trusts,  in  whatever  department 
of  government,  and  to  the  sovereign  people  themselves.  No  mere  inessential 
matters  were  intended  to  be  ingrafted  in  it;  but  each  section  and  each  article 
were  solemnly  weighed  and  considered,  and  found  to  be  essential  to  the  form 
of  constitutional  government  adopted.  Wherever  the  language  used  is  pro- 
hibitory it  was  intended  to  be  a  positive  and  unequivocal  negation.  Wher- 
ever the  language  contains  a  grant  of  power  it  was  intended  as  a  mandate. 
Wherever  the  language  gives  a  direction  as  to  the  manner  of  exercising  a 
power,  it  was  intended  that  the  power  should  be  exercised  in  the  manner  di- 
rected and  in  no  other  manner.  It  is  an  instrument  of  words  granting  powers, 
restraining  powers,  and  reserving  rights.  These  words  are  fundamental 
words,  meaning  the  thing  itself;  they  breathe  no  spirit  except  the  spirit  to  be 
found  in  them.  To  say  that  these  words  are  directory  merely,  is  to  license  a 
violation  of  the  instrument  every  day  and  every  hour.  To  preserve  the  in- 
strument inviolate  we  must  regard  its  words,  except  when  expressly  permis- 
sive, as  mandatory,  as  breathing  the  spirit  of  command.  The  section  under 
consideration  uses  the  word  "shall."  It  is  mandatory,  and  excludes  the  right 
to  hold  the  election  earlier  than  6  o'clock  in  the  morning,  and  later  than  7 
o'clock  in  the  evening.  If  the  language  was  construed  as  directory  merely^ 
the  election  might  not  only  be  continued  until  9  or  10  o'clock  at  night,  but  all 
next  day  and  the  day  after,  and  on  and  on,  unless  the  courts,  in  the  exercise 
of  a  discretion,  should  limit  it,  and  thus  make  a  constitutional  provision  in 
disregard  of  the  one  made  by  the  people,  for  the  government  of  elections.  For 
these  reasons  it  is  clear  that  the  votes  cast  after  7  o'clock  in  the  evening  for 
the  appellant  were  illegal,  and  that  the  circuit  court  did  right  in  excluding  tliem. 
Section  8,  art.  7,  c.  33,  Gen.  St.,  provides:  "Where  another  than  the  peraon 
returned  shall  be  found  to  have  received  the  liighest  number  of  legal  votes 
given,  such  other  shall  be  adjudged  to  be  the  person  elected  and  entitled  to 
the  office." 
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Deducting  the  25  illegal  votes  from  the  number  of  votes  that  the  appellant 
received  in  the  county,  the  appellee  received  the  majority  of  the  legal  votes 
cast;  and,  according  to  the  section  of  the  statute,  supra,  he  was  elected  and 
entitled  to  the  office. 

The  judgment  of  the  lower  court  is  affirmed. 


Thacker  9.  Booth  et  al, 
(Cov/rt  of  Appeals  of  Kentucky.    January  24, 1888.) 

L  Vendor  and  Vbndbe— Action  bt  Assionbb  of  PuRciusB-MomT  Notb. 

Defendant,  being  sued  by  the  assignees  of  a  purchase-money  note,  denied  any  as- 
siffDinent,  or  any  consideration  therefor.  The  vendor  of  the  land,  beine  a  party, 
admitted  that  the  note  belonged  to  the  assijpees.  Heldy  that  whether  the  assign- 
ees paid  anything  for  the  note  made  no  diicerenoe  to  defendant,  and  he  was  f  ulij 
protected  from  any  claim  on  the  part  of  the  vendor. 

•.  Same— Altbration  of  Note— Burden  of  Proof. 

Where,  in  a  suit  on  a  promissory  note,  defendant  alleffes  that  it  has  been  changed, 
which  plaintiff  denies,  toe  burden  of  proof  is  on  the  derendant. 

a.  fiAXB—DBFBorr^B  Title. 

The  title  to  a  lot  is  good  In  a  vendor  when  it  has  been  in  his  possession,  and  those 
under  whom  he  claims,  for  more  than  40  years,  with  a  record  title  of  20  years,  and 
no  suggestion  of  an  adverse  claim  or  possession. 

4.  Same— Vendor's  Lien— When  Neoessart  to  Reserve  in  Notb. 

Where  the  legal  title  to  a  piece  of  land  is  left  in  the  vendor,  It  is  not  neoessary.  In 
order  to  preserve  the  Tenders  lien,  to  insert  in  a  note  taken  for  the  purohase  mon^y, 
the  lien  to  hold  until  paid  in  fulL 

6.  Homestead— Debt  Created  before  AcQUisrriON— Mortoaob. 

Gen.  St.  Ky.  c  88,  art.  18,  %  16,  provides  that  the  law  as  to  homestead  exemptions 
shall  not  apply  to  sales  onder  execution  for  a  debt  existinff  before  the  purchase  of 
the  land,  or  the  erection  of  the  improTements.  Defenoant  bought  material  of 
plaintiil  to  erect  a  house  on  a  lot,  and  gave  his  note  therefor,  secured  by  a  mort- 
gage, not  signed  by  his  wife.  Held  that,  as  the  debt  was  created  before  the  im- 
proTements were  made,  defendant  was  not  entitled  to  his  homestead,  and  it  was  not 
necessary  that  the  wife  should  unite  in  the  mortgage. 

6.  Same— Enforobmbnt  of  Riosr— Puiadino  and  Proof. 

Where,  in  defense  to  a  note  and  mortgage  not  signed  by  the  wife  of  defendant, 
the  pleadings  allege  that  he  was  intending  to  occupy  the  land  as  a  homestead,  it  is 
not  competent  to  show  that  at  the  time  of  their  execution  he  was  so  occupying 
them. 

Appeal  from  circuit  court,  Lyon  county. 

Booth,  Dulaney  &  Co.  brought  suit  against  W.  Thacker  to  compel  the  sale 
of  some  land  for  a  note  given  for  the  purchase  money,  and  for  a  mortgjige 
given  for  material  purchased  to  build  a  house  on  the  land.  Judgment  for 
plaintiffs,  and  defendant  appealed. 

Josiah  Hairis,  for  appellant.    T,  J.  Watkins,  for  appellees. 

Holt,  J.  The  appellees,  Booth,  Dulaney  &  Co.,  brought  this  action  against 
the  appellant,  Thacker,  seeking  the  sale  of  a  town  lot  to  pay  two  claims  held 
by  them,— one  being  a  purchase-money  note  executed  to  one  Glenn  by  the  ap- 
pellant for  the  lot,  and  which  the  appellees  claimed  had  been  assigned  to  them, 
and  the  other  being  for  the  price  of  material  purchased  by  the  appellant  of  the 
appellees  to  build  a  dwelling-house  thereon  for  himself  and  family,  and  to 
secure  the  payment  of  which  he  had,  some  time  subsequent  to  the  purchase 
of  the  lumber,  executed  a  mortgage  to  the  appellees  upon  the  lot;  his  wife  not 
uniting  in  it.  Several  defenses  were  presented.  Those  relating  to  the  pur- 
chase-money note  were:  First,  that  there  was  no  consideration  for  the  as- 
signment of  it  to  the  appellees,  and  that  they  in  fact  were  not  the  owners  of 
it;  second,  that  Glenn  had  no  title  to  the  lot,  and  that  the  deed  tendered  by 
him,  and  the  title  pai>ers  of  those  through  whom  he  claimed,  did  not  cover  it; 
third,  that  it  was  not  binding  upon  the  appellant,  because  after  its  execution 
and  delivery  by  him,  and  without  his  knowledge,  it  had  been  altered  by  In* 
6erling  in  the  body  of  it  the  woids:  '*Said  Glenn's  lien  to  hold  until  paid  in 
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full.**  The  enforcement  of  the  mortgage  given  to  secure  the  other  claim  was 
resisted  only  upon  the  ground  the  wife  had  not  united  in  it»  and  that  the  lot 
was  exempt  as  a  homestead. 

The  vendor*  Glenn »  was  not  only  a  party  to  the  suit,  but  he  answered,  ad- 
mitting tliat  the  note  belonged  to  the  appellees.  This  estopped  him  from 
thereafter  asserting  any  right  to  it;  and  the  appellant  was  fully  protected,  as 
against  him,  in  paying  it  to  the  appellees.  It  could  make  no  difference  to  the 
appellant  whether  the  appellees  bad  paid  Glenn  anything  or  not  for  it.  The 
appellant  knew  he  owed  it,  and  Glenn  admitted  upon  the  record  that  it  was 
the  property  of  the  appellees. 

It  is  shown  that  the  lot,  as  a  part  of  a  large  tract  of  land,  had  ibeen  in  the 
actual  possession  of  those  through  whom  Glenn  derived  title  for  more  than 
40  years.  Title  papers  are  in  evidence  showing  a  title  of  record  for  nearly  2Q 
years  before  the  institution  of  this  suit.  A  commissioner  under  a  decretal 
sale  conveyed  it  to  one  Anderson  in  1866.  He  conveyed  it  by  a  general  war- 
ranty deed  to  one  Martin  in  1874,  and  Martin  to  Glenn  by  a  like  deed  in  1882. 
There  is  not  even  a  suggestion  that  any  one»  save  those  through  whom  the 
title  has  been  derived  a^  indicated,  has  ever  at  any  time,  or  is  now,  setting  up 
any  claim  to  the  lot,  or  any  of  it,  or  has  ever  been  in  possession  of  it.  The 
possession  of  Glenn,  and  those  through  whom  he  claims,  has  evidently  invested 
him  with  a  good  title. 

It  was  needless  to  insert  the  words,  ''Said  Glenn's  lien  to  hold  until  paid 
in  full, "  in  the  note.  He  did  not  convey  to  Thacker.  and  therefore  the  law 
created  an  equitable  lien  upon  the  land  for  the  purchase  money  until  it  was 
paid,  without  any  express  agreement  to  that  effect.  A  lien  existed  in  the 
nature  of  a  trust,  because  equity  will  not  allow  one  to  hold  the  land  of  an- 
other and  not  pay  for  it.  To  do  so  would  be  in  violation  of  good  conscience 
and  every  rule  of  right.  Our  General  Statutes  have  made  an  exception  to 
this  rule  for  the  protection  of  bona  fide  creditors  and  purchasers  where  the 
vendor  has  conveyed,  and  failed  to  reserve  a  lien  in  the  statutory  mode.  The 
legal  title  was  left  in  Glenn,  and  the  law  would  not  compel  him  to  transfer  it 
to  his  vendee  without  payment  for  the  land.  Lush  v.  Mopper,  3  Bush,  179; 
Bradley  v.  Curtis,  79  Ky.  327. 

Admitting,  however,  that  this  alleged  change  or  addition  to  the  note  was 
material,  yet  whetlier  it  was  in  fact  made  or  not  was  put  in  issue.  The  bur- 
den of  showing  it  was  on  the  appellant.  He  testified  afiirmatively,  while 
Glenn  negatives  his  statement  with  equal  emphasis.  Tbis  defense,  if  suffi- 
cient, must  therefore  be  regarded  as  not  sustained  by  the  testimony. 

The  pleadings  of  the  appellant  fail  to  aver  that  when  the  note  for  the  lum- 
ber, and  the  mortgage  to  secure  it,  were  given,  he  was  with  his  family  occu- 
pying the  lot  as  a  homestead.  They  merely  set  up  an  intention  to  do  so. 
The  answer  says:  '*He  bought  the  lot  for  a  home,  intending  at  the  time  to 
build  a  residence  thereon  for  occupancy  of  himself  and  family;  and  at  the  date 
of  said  mortgage  had  made  and  was  making  preparations  to  build  for  himself 
and  family  a  home,  and  he  had  no  other  home  or  place  of  residence  at  the  time, 
and  owned  no  other  home;  that  he  was  married  at  the  time  of  said  pretended 
execution  of  said  mortgage,  and  had  a  family  living  with  him  in  this  com- 
monwealth. This  is  all  the  appellant  pleaded  upon  this  subject.  A  mere  in  ten- 
tion  to  use  or  occupy  land  injfhituro  as  a  homestead,  and  which  has  never  been 
so  used,  will  not  avail  to  exempt  it  as  such  to  the  debtor.  Fant  v.  Talbott, 
81  Ky.  23;  Hansford  v.  Holdam,  14  Bush,  210.  It  is  true  that  the  appel- 
lant, when  introduced  as  a  witness,  says  that  he  was  occupying  the  lot  as  a 
home  with  his  family  when  the  note  and  mortgage  were  executed.  There  is, 
however,  no  pleading  by  him  to  make  this  evidence  available. 

If,  however,  we  are  mistaken  in  this,  yet  it  is  absolutely  certain  that,  when 
the  debt  for  which  they  were  given  was  first  created,  he  was  not  doing  so. 
The  lot  was  then  vacant.    The  sole  consideration  of  the  debt  was  material 
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furnished  by  the  appellees  to  build  a  house  and  home  upon  it.  The  note  and 
mortgage  subsequently  given  were  merely  evMences  of  the  previously  exist* 
ing  liability.  It  was  created  before  the  improvements  were  made.  As  against 
this  debt,  by  the  express  provision  of  the  homestead  law,  the  appellant  was 
not  entitled  to  a  homestead.  Chapter  88,  art.  13,  §  16,  Gen.  8t  It  was  not 
necessary,  therefore,  that  the  wife  should  unite  in  the  mortgage.  Judgment 
affirmed. 


ASHBROOK  V.  Fh<£NIX  MuT.  INS.  GO. 
(Supreme  Court  of  MissovH.    January  IS,  1888.) 

IXSUBANCE— FORTBITUBB  FOB  NON-PaTMBNT  OF  PbBMIUM— WaIVBR. 

A  life  policy  of  insurance,  dated  July,  1868.  contained  an  agreement  for  the  iasa- 
anoe  of  a  paid-up  policy  upon  oertain  conditions.  The  prenuumis  were  paid  up  to 
July,  1877,  when  default  was  made.  The  customary  period  allowed  by  defenoant 
company  for  the  payment  of  premiums  after  default  was  SO  days.  The  oollcy 
was  not  entered  upon  defendant's  books  as  canceled  until  December,  1877.  In  the 
mean  time  assurea  made  efPorta  to  oontinne  the  policy  for  the  full  amount,  and  it  did 
not  appear  that  he  attempted  to  procure  a  paid-up  puicy.  HeUd  that,  even  though 
defenaibnt  oompany  had  wrongfully  refused  to  issue  a  paid-up  policy,  such  refusal 
did  not  have  the  effect  of  continuing  the  risk  for  the  full  amount  of  the  original  pol- 
icy, and  the  failure  to  pay  the  premium  at  the  time  specified  in  the  policy  termi- 
nated the  contract  of  insurance,  the  delay  In  declaring  forfeiture  not  constituting  a 
waiver  of  prompt  payment 

Appeal  from  St.  Louis  circuit  court;  Wm.  H.  Horheb,  Judge. 
Noble  dk  Orrick^  for  appellant.    David  Murphy^  for  respondent. 

Black,  J.  The  defendant,  by  its  policy  dated  thirteenth  July,  1868.  In- 
sured the  life  of  Obadiah  Ashbrook  in  the  sum  of  $5,000,  for  the  sole  use  of 
his  wife,  the  plaintiff,  on  the  plan  of  annual  payments.  The  consideration 
was  a  premium  of  $190  to  be  paid  on  the. thirteenth  July  of  each  year.  The 
policy  contains  this  stipulation:  "And  the  said  company  do  further  promise 
and  agree  that  if,  after  having  received  not  less  than  three  (3)  annual  pre- 
miums, this  policy  shall  be  surrendered  while  in  force,  a  new  policy  will  be  is- 
sued for  the  whole  amount  of  even  dollars  of  premiums  received  by  the  said 
company,  (subject  to  any  indebtedness  on  account  of  premiums,)  without  sub- 
jecting the  assured  to  any  subsequent  charge,  except  the  interest,  annually  in 
advance,  on  all  indebtedness  on  this  policy."  Other  agreements  therein  con- 
tained are,  in  effect,  that  if  the  premiums  should  not  be  paid  on  or  before  the 
agreed  dates,  then  the  company  should  not  be  liable  for  the  sum  assured,  and  in 
such  case  the  policy  should  determine,  and  all  payments  should  be  forfeited  to 
the  company.  The  premiums  were  paid  for  more  than  three  years,  namely, 
up  to  July  13,  1877.  The  insured  had  given  to  the  company  three  notes,  each 
due  in  one  year,  with  6  per  cent,  interest,  payable  in  advance,  for  the  one-half 
of  the  premiums  for  the  years  beginning  on  the  thirteenth  July,  1868, 1869, 
and  1870.  The  annual  interest  on  these  notes  becHme  due  on  the  thirteenth 
July,  1877,  and  neither  the  interest  then  due,  nor  the  premiums  for  that  or 
any  subsequent  year,  was  ever  paid.  Ashbrook,  the  insured,  died  on  the  six- 
teenth January,  1881. 

The  petition  states  that  while  the  policy  was  in  full  force  plaintiff  offered 
to  surrender  it,  and  at  the  same  time  she  demanded  a  paid-up  policy,  but  that 
the  defendant,  during  the  life  of  the  insured,  failed  and  refused  to  accept  the 
surrender,  and  refused  to  issue  a  paid-up  policy,  as  it  had  agreed  to  do.  It  is 
further  alleged  that  the  comi)any  elected  to  keep  the  policy  in  full  force  and 
effect.  The  answer  puts  in  issue  these  allegations  of  the  petition,  and  sets  up 
the  failure  of  the  insured  to  pay  the  premiums  and  Interest  due  in  1877,  and 
that,  by  reason  of  all  which,  it  thereafter  and  in  the  same  year  canceled  the 
policy.  To  this  the  plaintiff  replied  that  defendant  waived  prompt  payment 
of  the  premiums  for  1877,  and  gave  her  f  urtlier  time  to  pay  the  same,  or  to 
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surrender  the  policy  for  a  paid-np  one,  and  that  the  policy  was  thus  kept  alive 
to  the  death  of  the  insured.  The  court  f<^nd  for  the  plaintiff  in  the  full 
amount  of  the  policy,  less  unpaid  premiums  and  the  three  notes;  and  the  de- 
fendant appealed. 

For  the  plaintiff  there  is  evidence  lending  to  show  that  Levi  Ashbrook,  a 
brother  of  the  deceased,  paid  all  the  premiums  that  were  paid  on  this  policy; 
that  just  before  the  thirteenth  July,  1877,  ho  saw  the  defendant's  agent  at  St. 
Louis,  and  expressed  a  doubt  as  to  his  ability  to  pay  the  premiums  then  com- 
ing due,  and  stated  that  if  he  could  not  pay  the  same,  he  wanted  a  paid-up 
policy;  that  the  agent  then  told  him  to  let  the  matter  stand  for  a  time  and  see 
what  he  could  do;  that  within  two  or  three  months  After  the  premiums  be- 
came doe,  he  demanded  a  paid-up  policy,  but  the  agent  then  claimed  that  the 
policy  had  become  forfeited,  and  declined  to  take  any  steps  towards  the  issu- 
ance of  a  paid-up  one;  that  as  late  as  September,  1877,  the  defendant  was 
willing  to  receive  the  interest  and  premiums  due  in  the  previous  July.  For 
the  defendant  the  evidenee  is  to  the  effect  that  Levi  Ashbrook,  having  failed 
to  pay  the  interest  and  premiums  due  in  July,  1877,  offered  to  give  his  note, 
due  at  60 or  90  days,  for  the  amount  due,  but  the  agent  declined  to  take  the 
note.  It  appears  Levi  Ashbrook  and  his  brother  James  £.  had  paid-up  poli- 
cies in  the  same  company,  payable  to  their  respective  wives.  These  policies 
Levi  offered  to  surrender  to  the  company,  asking  that  their  cash  value  be  cred- 
ited to  the  policy  on  the  life  of  Obadiah.  The  company  declined  the  offer 
when  made  to  the  agent  at  St.  Louis,  and  when  directly  made  to  the  company 
in  September,  1877.'  The  company  made  an  entry  on  its  books  in  December, 
1877,  showing  a  forfeiture  of  the  policy  for  non-payment  of  premiums.  There 
is  also  evidence  tending  to  show  that  no  demand  for  a  paid-up  policy  was  ever 
made  until  after  the  death  of  the  insured,  and  before  proof  of  death ;  and  that 
when  the  demand  was  made,  the  death  of  the  insured  was  not  communicated 
to  the  company;  and  that  the  efforts  made  by  Levi  were  to  continue  the  pol- 
icy for  the  full  amount,  and  not  to  procure  a  paid-up  policy. 

It  is  perfectly  plain  that  the  Judgment  of  the  circuit  court  for  the  amount 
of  the  policy  cannot  and  ought  not  to  stand.  It  is  not  claimed  that  the  premi- 
ums and  interest  due  in  July  were  ever  paid  or  tendered  to  defendant.  It  is 
not  clear  that  the  waiver  of  payment  was  for  a  longer  period  than  30  days, 
the  time  usually  allowed:  and  the  very  most  that  can  be  claimed  for  the  evi- 
dence as  to  a  waiver  is  that  Levi  Ashbrook  was  to  have  a  reasonable  time 
after  the  thirteenth  July,  1877,  to  determine  whether  he  could  pay  the  amount 
due,  or  take  a  paid-up  policy.  No  pretense  can  be  made  that  this  right  ex- 
tended to  a  period  later  than  the  date  at  which  the  company  made  the  entry  of 
forfeiture.  Before  that  he  had  been  notified  that  the  policy  had  ceased  to  be 
of  any  binding  force.  The  right  of  the  plaintiff  to  recover  the  amount  of 
$5,000  depends  upon  the  fact  that  the  premium  was  paid  at  the  time  agreed 
upon  in  the  policy,  or  within  the  time  to  which  payment  had  been  extended. 
Buch  payment  was  not  made.  Indeed,  on  the  face  of  the  petition,  this  suit  is 
one  to  recover  because  of  a  refusal  of  the  company  in  1877  to  issue  a  paid-up 
policy.  The  plaintiff,  having  never  paid  or  offered  to  pay  the  annual  pre- 
mium, can  be  in  no  better  position  than  she  would  be  it  she  had  received  a 
paid-up  policy.  The  company  was  not  bound  to  take  the  notes  offered  as  a 
payment  for  the  1877  premium,  nor  was  it  bound  to  purchase  the  two  policies 
offered  to  it.  If  the  plaintiff  was  entitled  to  a  paid-up  policy,  and  requested 
one  with  an  offer  to  surrender  the  old  policy,  and  the  company  wrongfully  re- 
fused to  issue  a  new  policy,  still  such  refusal  did  not  have  the  effect  of  con- 
tinuing the  risk  for  $5,000  to  the  death  of  the  insured  In  1881.  The  demand 
for  a  paid-up  policy,  and  the  failure  thereafter  to  pay  or  offer  to  pay  the  an- 
nual premiums  when  due,  or  within  the  time  to  which  payment  had  been 
waived,  was  an  abandonment  of  any  right  to  claim  the  full  amount  specified 
In  the  policy.    There  is  no  evidence  in  this  case  upon  which  the  jiidgment  re- 

Digitized  by  VjjOOQIC 


464  8O0THWX8TBRN  KEFOBTBB.  [Mo. 

covered  by  the  plaintiff  can  be  sustained.  The  failure  to  pay  the  premium  at 
the  time  specified  in  the  policy  terminated  the  contract  of  insurance,  nothing 
more  appearing.  To  produce  and  bring  about  a  forfeiture  for  non-payment, 
it  was  not  necessary  to  make  such  a  declaration  on  the  books  of  the  company. 
The  company  could,  however,  waive  prompt  payment;  and,  in  connection  with 
the  other  evidence,  we  may  look  to  the  fact  that  the  company  did  make  such 
declaration,  and  the  date  thereof,  as  evidence  tending  to  determine  the  duration 
of  the  waiver. 

For  various  reasons  the  defendant  insists  that  the  plaintiff  cannot  recover 
the  amount  to  which  she  would  have  been  entitled  on  a  paid-up  policy;  but 
this  aspect  of  the  case  was  not  considered  by  the  trial  court,  nor  presented  by 
any  of  the  instructions  refused.  We  do  not,  therefore,  consider  any  of  the 
questions  which  may  arise  should  plaintiff  make  such  a  claim.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 

Shebwood,  J.,  absent.    The  other  judges  concur. 


Parsons  «.  Missouri  Pac.  By.  Co. 
{Supreme  Court  of  Missouri.    January  16, 1888.) 

1.  Death  bt  Weonqful  Act— Action  by  Pabbnt  fob  Death  of  Child— Mbabubb  oi' 

Damages. 

Under  the  MlBSonri  statate  (Rev.  St  Ho.  1879,  SS  2121-9198.)  damages  can  be  re> 
covered  by  a  parent  for  the  negligent  killing  of  a  minor  child  only,  and  the  meas- 
ure of  damages,  in  the  absence  of  circumstances  calling  for  punitive  dama^,  is  the 
pecuniary  benefit  the  parent  could  hope  to  derive  from  the  child  during  its  minor- 
ity; hence,  held,  that  a  verdict  awarding  plaintiff  #5,000  damages  for  negligenoe 
causing  the  deatn  of  a  son  18  years  old  in  the  employ  of  defendant  as  brakeman,  no 
circumstances  of  aggravation  existing,  was  excessive. 

2.  Mastbb  and  Sbrvan't— Dbfbctivb  Apfliancbs. 

In  an  action  by  plaintiff  to  recover  damages  for  the  death  of  his  minor  son.  who 
was  in  the  employ  of  defendant  as  brakeman,  the  evidence  showed  that  three  of  de- 
fendant's cars,  IcMided  with  rock,  standing  upon  a  switch,  started  down  the  track, 
and  plaintifTs  son  got  upon  the  front  car  and  oegan  tightening  up  the  brakes ;  thai 
one  of  the  cars  had  no  brakes  on  it.  and  he  did  not  succeed  in  stopping  the  cars  be- 
fore they  collided  with  others  standinR  lower  down  on  the  track,  when  the  front  oar 
broke  in  the  middle,  throwing  him  forward  and  a  rock  upon  him,  killing  him  in- 
stantly;  that  the  timbers  which  broke  were  decayed  and  partially  rotten ;  that  the 
force  of  the  collision  was  not  sufficient  to  have  broken  them  had  they  been  sound, 
and  that  the  defect  in  the  timbers  could  have  been  discovered  by  a  proper  inspeo- 
tion.  Held,  that  a  demurrer  to  this  evidence  was  properly  overruled.^ 
8.  AppBAii—RBViBW— Objections  to  Bvidbnob. 

In  order  that  the  action  of  the  lower  court  in  admitting  evidence  mavbe  reviewed 
on  appeal,  the  evidence  objected  to  must  be  specifically  pointed  out  to  the  trial  courL 
the  grounds  of  objection  thereto  specifically  stated,  and  the  ruling  of  the  court 
thereupon  excepted  to. 

Appeal  from  circuit  court.  Cooper  county;  E.  L.  Edwards*  Judge. 
T.  J,  Portias,  for  appellant.    Draff  en  &  Williami^  for  respondent. 

Brace,  J.  This  is  an  action  instituted  by  plaintiff  to  recover  damages  for 
the  death  of  his  minor  son,  Walter  Parsons,  who  was  in  the  employ  of  defend- 
ant as  H  brakeman,  and  whose  death,  it  is  alleged,  was  caused  by  the  breaking 
of  the  defective  timbers  of  a  car  in  the  train  on  which  he  was  engaged.  The 
evidence  on  the  part  of  the  plaintiff  tended  to  prove  that  said  Walter  was,  at 
the  time  of  his  death,  a  minor,  unmarried,  aged  about  eighteen  years  and  four 
months;  that  plaintiff  was  his  father,  and  tliat  his  mother  was  dead;  that  the 
train  on  which  he  was  employed  as  a  brakeman  was  handling  rock  from  s 

1 A  servant  is  only  bound  to  see  patent,  not  latent,  defects;  and  has  a  right  to  act  on 
the  assumption  that  the  master  will  not  expose  him  to  evi table  risk,  and  has  taken  proper 
precaution  to  guard  him  from  danger.  Faren  v.  Sellers,  (La.)  S  South.  Rep.  868,  and 
note. 
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quarry  near  Warrensburg;  three  of  the  cars,  after  having  been  loaded  with 
rock,  which  was  placed  in  the  ends  over  the  trucks,  and  were  in  the  center, 
were  brousbt  up  and  placed  on  the  switch,  on  which  the  cars  remained  stand- 
ing after  the  engine  was  detached;  (it  does  not  appear  who  set  the  brakes 
on  these  cars)  that  by  some  canse,  not  disclosed  in  the  evidence,  the  three 
cars  started  down  the  track.  The  conductor  and  the  brakeman,  Walter  Par- 
sons, were  about  a  car's  length  away  from  these  three  cars;  they  both  started 
to  them ;  the  conductor  tried  to  get  on  the  rear  car,  but  did  not  succeed .  Far- 
sons  got  on  the  front  car,  and  began  tighteidng  up  the  brakes;  one  of  the  cars 
had  no  brakes  on  it;  there  were  eight  cars  standing  lower  down  on  the  track; 
Parsons  did  not  succeed  in  stopping  the  three  before  they  collided  with  the 
stationary  cars;  the  front  car  of  the  three  upon  which  Parsons  was  standing 
broke  in  the  middle,  throwing  him  forward  and  the  rock  upon  him,  instantly 
killing  him;  that  the  timbers  which  broke  were  decayed  and  partially  rotten; 
that  the  force  of  the  collision  was  not  sufficient  to  have  broken  them  if  they 
had  been  sound,  and  that  the  defect  in  the  timbers  could  have  been  discovered 
by  a  proper  inspection.  The  defendant  demurred  to  the  evidence,  and  the 
demurrer  having  been  overruled,  the  defendant  offering  no  evidence,  the  case 
was  submitted  to  the  ]ur}%  under  the  instractions  of  the  court,  and  a  verdict 
returned  for  plaintiff  for  |i5,000.  After  an  unsuccessful  effort  for  a  new  trial, 
and  in  arrest  of  judgment,  the  defendant  appealed,  and  seeks  a  reversal  for 
alleged  errors,  considered  in  their  order  in  the  course  of  this  opinion. 

1.  In  order  that  the  action  of  the  court  below  in  admitting  evidence  may  be 
reviewed  in  the  appellate  court,  the  evidence  objected  to  must  be  specifically 
pointed  out  to  the  trial  court,  and  the  grounds  of  objection  thereto  speciAcally 
stated,  and  the  ruling  of  the  court  thereupon  excepted  to.  This  has  been  so 
frequently  ruled  by  this  court  that  it  is  becoming  irksome  to  cite  the  cases. 
In  this  case  UAny  items  of  testimony  contained  in  the  depositions  are  grouped 
together,  and  a  general  objection  made  to  their  being  admitted  to  the  jury, 
with  no  specific  reason  assigned  why  any  particular  item  of  such  evidence 
should  not  be  admitted.  In  such  case  it  was  not  Incumbent  upon  the  trial 
judge  to  fish  out  Incompetent  evidence,  if  any  there  was  in  the  mass  objected 
to,  with  a  hook  and  line  of  his  own. 

2.  We  find  no  error  in  the  action  of  the  circuit  court  overruling  defendant's 
demurrer  to  the  evidence.  It  was  the  duty  of  the  defendant  to  furnish  to  its 
employes  cars  reasonably  safe  and  sufficient  for  the  purposes  for  which  they 
were  to  be  used  by  such  employes;  and  in  the  absence  of  notice  to  the  con- 
trary, the  deceased  had  the  right  to  assume  that  the  car  which  he  mounted  in 
the  line  of  his  duty,  and  on  which  he  was  attempting  to  set  or  tighten  the 
brakes  when  it  broke,  was  so  safe  and  sufficient.  There  was  no  evidence 
tending  to  show  that  deceased  had  notice  of  any  defect  in  the  car;  in  fact,  he 
was  killed  within  two  weeks  after  he  left  his  father's  house  to  enter  the  serv-i 
ice  of  the  defendant,  and  could  have  had  no  such  experience  as  would  have 
enabled  him  to  detect  such  a  latent  defect  in  the  timbers  of  the  car  as  the  ev- 
idence tends  to  show  existed;  it  was  not  his  duty  to  do  so,  if  he  could.  It 
was  the  duty  of  the  defendant  not  only  in  the  first  instance  to  furnish  safe 
and  sufficient  cars  to  be  used  by  their  employes  in  their  business,  but  to  keep 
them  so  safe  and  sufficient,  so  far  as  it  could  be  done  by  the  exercise  of  rea- 
sonable care  and  diligence.  This  is  an  ever-present  duty,  and  its  neglect  is 
continuing  neglect,  running  with  the  cars  furnished.  When  the  deceased 
mounted  the  car,  in  the  line  of  his  duty,  to  tighten  the  brakes,  he  had  a  right 
to  assume  that  the  car  was  a  sound  and  sufficient  one;  if  at  that  moment,  as 
after  till  the  collision,  it  was  an  unsound  and  insufficient  one,  and  such  un- 
soundness and  insufficiency  could  have  been  discovered  by  the  exercise  of  rea- 
sonable care  and  diligence,  and  by  reason  of  its  insufficiency  it  broke,  killing 
the  deceased,  then  such  killing  was  the  immediate  and  direct  result  of  the  de- 
fect in  such  car  which  rendered  it  so  insufficient,  and  the  defendant's  breach. 
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of  duty  in  having  such  car  in  the  hands  of  its  employe  for  use  In  its  business 
by  him  at  the  time  he  was  killed  was  an  act  of  negligence  which  was  the  pro)c- 
jmate  cause  of  his  death.  The  evidence  of  the  plaintiff  tended  to  prove  that 
the  timbers  of  the  car,  that  is,  both  the  stringers  or  sills  and  the  floor,  were  so 
much  decayed  that  it  was  not  reasonably  sufficient  for  the  purpose  of  hauling 
rock;  that  its  condition  could  have  been  discovered  by  reasonable  inspection; 
that  if  it  had  been  in  a  reasonably  sound  condition  it  would  have  withstood 
the  shock  of  the  collision,  and  falls  to  show  that  the  deceased  was  guilty  of 
any  act  of  negligence  contributing  to  the  injury.  It  does  not  appear  what 
caused  the  cars  to  Sitart,  or  who  set  the  brakes,  if  they  were  set,  or  what,  if 
any,  duty  the  deceased  was  engaged  in  performing  prior  to  the  starting  of  the 
three  cars  down  the  track.  When  the  curtain  rises  upon  the  tragedy,  the  cars 
are  standing  on  the  track;  the  engine  is  detached;  the  conductor  and  the  de» 
ceased  are  near  the  cars.  They  rush  towards  them;  the  conductor  fails  to  get 
aboard;  the  deceased  succeeds,  gets  to  the  brakes,  and  endeavors  to  stop  the 
train ;  fails,  and  falls  a  martyr  to  his  sense  of  duty  in  endeavoring  to  save 
from  injury  the  property  of  his  employer.  There  is  no  contributory  negli- 
gence in  the  case  so  far  as  the  evidence  in  the  record  goes;  it  can  only  be 
found  by  indulging  in  unwarranted  presumptions.  The  only  presumption 
the  law  indulges  in  respect  thereof  is  that  the  deceased  was  in  the  exercise  of 
ordinary  care  and  diligence  at  all  times  in  the  discharge  of  his  duties  until  the 
contrary  appears.  Btiesching  v.  Gas-light  Co,,  73  Mo.  219.  It  was  not  in- 
cumbent upon  the  plaintiff  in  the  first  place  to  prove  that  the  deceased  was 
in  the  exercise  of  ordinary  care  and  prudence.  Contributory  negligence  is  to 
be  pleaded  and  proven  as  matter  of  defense.  Thompson  v.  Railroad^  51  Mo. 
190;  Bueschiny  v.  Ods-light  Co,,  supra;  Harrison  v.  Railway  Co,,  74  Mo. 
874;  Dowycan  v.  Railroad  Co.,  89  Mo.  147,  1  S.  W.  Eep.  232;  Bxickshold  v. 
JRailway  Co,,  90  Mo.  548,  2  S.  W.  Rep.  794. 

3.  It  is  urged  as  ground  for  reversal  in  this  case  that  the  court  erred  in  its 
instruction  to  the  jury  on  the  measure  of  damages,  and  that  the  damages  as- 
sessed are  grossly  excessive;  these  will  be  considered  together.  The  instruc- 
tion is  as  follows:  "If  the  jury  find  for  the  plaintiff  they  may  give  such  dam- 
ages as  they  should  deem  fair  and  just,  not  exceeding  five  thousand  dollars, 
having  reference  to  the  necessary  injury  resulting  to  the  plaintiff  from  such 
death,  and  also  having  regard  to  the  mitigating  or  aggravating  circumstances, 
if  any,  attending  such  wrongful  act,  neglect,  or  default. "  The  instruction  is 
simply  the  language  of  the  statute  in  the  form  of  an  instruction.  Kev.  St. 
1879,  §  2123.  Tliis  statute,  first  enacted  in  1855,  differs  in  two  essential  par- 
ticulars from  the  English  statute  on  the  same  subject,  usually  cited  as  "Lord 
Campbeirs  Act,"  and  similar  to  the  provisions  of  which  are  those  of  the  stat- 
utes of  many  of  the  states  of  the  Union ;  and  in  so  far  as  it  does  differ,  the  de- 
cisions of  the  courts  under  those  statutes  fail  to  furnish  a  guide  to  the  prin- 
ciple upon  which  the  damages  are  to  be  admeasured  under  our  statute  in 
many  cases.  The  right  of  action  for  death  caused  by  a  wrongful  act,  neglect, 
or  default  of  another,  under  those  statutes,  is  given  to  the  legal  representa- 
tive of  the  deceased  for  the  benefit  of  the  next  of  kin  in  the  order  mentioned 
in  the  statute;  and  such  damages  are  to  be  given  "as  the  jury  may  think.shall 
be  proportioned  to  the  injury  resulting  from  such  death  to  the  parties,  re* 
spectively,  for  whose  benefit  such  action  shall  be  brought,"  as  in  the  English 
statute;  or  "such  damages  as  they  shall  deem  a  fair  and  just  compensation, 
not  exceeding  five  thousand  dollars,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death  to  the  husband  or  widow  or  next  of  kin  of  such  de- 
ceased," as  in  the  New  York  statute.  The  first  important  difference  to  be 
noted,  so  far  as  the  principle  to  govern  in  this  case  is  concerned,  is  that,  un- 
der those  and  similar  statutes,  the  right  of  action,  when  it  inures  to  the  ben- 
efit of  a  parent  for  the  death  of  a  child,  is  not  dependent  on  the  minority  of 
the  child.    If  the  parent  has  a  right  of  action  under  those  statutes,  it  might 
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wen  be  said  that  socb  parent  can  recover  damages  for  the  value  of  the  whole 
life  of  the  child.  Under  oar  statute  a  right  of  action  can  only  accrue  to  the 
father  or  mother  of  a  minor  child.  A  parent  maj  have  two  sons  killed  at  one 
and  the  same  time,  the  death  of  each  caused  by  the  same  wrongful  act  of  an- 
other; one  aged  20,  and  the  other  22  years.  For  the  death  of  the  former  he 
has  a  right  of  action,  and  can  recover  damages  for  the  necessary  injury  re- 
sulting to  him  from  such  death.  For  the  death  of  the  latter  he  has  no  right 
of  action,  and  can  recover  nothing,  although  his  life  may  have  been  in  the 
past,  and  promised  to  be  in  the  future,  of  almost  inestimable  pecuniary  value 
to  his  parent.  While  the  life  of  the  former  may  never  have  been,  and  gives 
no  promise  ever  to  be,  of  any  value  to  his  parent,  the  life  of  the  older  may 
have  been  his  parents'  stay,  hope,  and  support;  that  of  the  younger  the  care 
and  burden;  yet  the  law  gives  damages  in  the  latter  case,  and  none  in  the 
former.  This  distinction  illuminates  the  meaning  of  the  word  ''necessary" 
used  in  the  statute,  and  shows  that  the  damages  in  the  case  in  which  tliey  are 
given  are  not  to  be  measured  by  the  uncertain  and  supposititious  value  to  be 
placed  upon  a  life  as  such,  but  by  a  reasonably  certain  and  fixed  rule  grow- 
ing out  of  the  relations  existing  bet  wen  a  parent  and  his  minor  child,  and  the 
corresponding  duties,  rights,  and  obligations  of  that  relation.  The  law  pre- 
sumes tiie  life  of  a  minor  child  to  be  of  value  to  his  parent,  because  he  is  en- 
titled to  his  services,  and  is  responsible  for  his  support  during  minority.  He 
is  necessarily  injured  by  a  wrongful  act  resulting  in  the  death  of  such  minor 
child,  which  thereby  deprives  him  of  the  value  of  those  services,  and  casts 
upon  him  the  burden  of  legal  liability  for  that  support  when  deprived  of  the 
value  of  such  services,  enhanced  by  the  additional  expense  of  providing  med- 
icine, medical  attention,  and  nursinff  during  illness,  and  for  funeral  charges 
when  he  dies.  To  compensate  him  for  this  loss  and  this  burden  the  law  al- 
lows the  parent  of  such  minor  substantial  damages,  and  they  may  be  measured 
by  the  experience  and  judgment  of  the  jury,  enlightened  only  by  a  knowledge 
of  the  age,  sex,  and  condition  in  life  of  the  deceased ;  and  the  parent  is  not 
restricted  to  the  recovery  of  merely  nominal  damages,  because  the  value  of 
the  services  of  the  child,  or  the  amount  of  expenses  incurred  or  paid  for  his 
support,  and  other  necessaries  during  illness,  or  funeral  expenses,  be  not 
proven.  An  intelligent  jury,  from  conunon  experience,  may  determine  ap- 
proximately in  any  given  case  what  amount  would  compensate  a  parent  for 
all  pecuniary  losses  sustained  by  reason  of  the  death  of  a  minor  child ;  but  un- 
less they  are  distinctly  inform^  that  such  compensation  is  to  be  limited  to 
the  value  of  the  child  to  its  parent  during  the  period  of  its  minority,  they  are 
liable,  under  a  general  instruction,  such  as  was  given  in  this  case,  to  base 
their  estimate  upon  all  the  probable  or  possible  benefits  that  such  parent  might 
derive  from  the  life  of  such  child  during  the  whole  course  of  its  probable  ex- 
istence, and  thus  measure  the  parent's  damages  by  a  standard  not  contem- 
plated in  the  law. 

The  jury  in  this  case  ought  to  have  measured  the  necessary  injuiy  to  the 
plaintiff  not  by  the  value  of  his  son's  life,  but  by  the  value  of  the  life  of  his 
minor  son.  It  is  the  life  of  the  son's  minority,  and  not  the  life  of  the  son, 
for  which  the  parent  is  to  be  compensated.  In  the  class  of  cases  to  which  this 
belongs  the  field  of  Inquiry  is  limited  to  a  time  certain,  i.  e.,  the  majority  of 
the  minor;  but  there  is  Introduced  into  our  statute  an  element  of  uncei-tainty 
not  common  to  many  statutes  on  this  subject,  in  that  provision  which  author- 
izes the  Jury,  having  ascertained  the  damages  with  reference  to  the  necessary 
injury  resulting  from  the  death  to  the  surviving  parties  who  may  be  entitled 
to  sue,  to  also  have  regard  to  the  ''mitigating  or  aggravating  circumstances 
attending  the  wrongful  act,  neglect,  or  default, "  which  caused  the  deatli.  At 
common  law  the  damages  for  a  tortious  personal  injury  were  compensatory 
to  the  party  injured,  and  under  certain  circumstances  might  be  made  ex- 
emplary, but  his  right  of  action  did  not  survive,  nor  could  his  death  be  com- 
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plained  of  as  an  injury  by  any  one.  While  tlie  legislature  might,  they  have 
not,  provided  for  the  survival  of  such  actions.  But,  recognizing  that  dictate 
of  justice  which  requires  that  persons  directly  interested  in  the  life  of  a  per- 
son killed  by  another  should  receive  from  the  wrong-doer  compensation  fur 
the  fatal  injury,  as  also  that  established  rule  of  public  policy  which  permitted 
the  party  entitled'  to  sue  to  also  recover  exemplary  damages,  when  the  act 
complained  of  was  willful  or  malicious,  or  characterized  by  cruelty,  wanton- 
ness, or  oppression,  or  was  the  result  of  such  negligence  as  evinced  a  con- 
scious disregard  of  the  rights  of  others,  embodied  in  the  act  in  question,  in 
those  cases  where  the  damages  were  not  liquidated  by  the  act,  two  elements 
of  damage  are  to  be  considered  by  the  jury, — compensation  to  the  injured 
survivor,  and  punishment  to  the  wrong-doer  when  the  circumstances  attend- 
ing the  wrongful  act,  neglect,  or  default  are  such  as  to  warrant  it.  In  that 
class  of  cases  in  which  the  jury  would  be  warranted  in  giving  exemplary 
damages,  by  reason  of  the  circumstances  of  aggravation  attending  the  act,  the 
amount  must  necessarily  be  left,  within  the  limit  of  the  statute,  to  the  fair- 
ness and  sense  of  justice  of  the  jury,  discharging  their  duty  uninfluenced  by 
prejudice  or  passion,  and  as  to  such  damages  no  standard  for  their  admeasure- 
ment can  be  given  by  the  court.  Even  in  such  cases,  however,  the  jury 
should  not  be  left  to  grope  their  way  in  the  dark  and  determine  for  them- 
selves what  factB  or  circumstances  are  such  as  should  have  the  effect  of  ag^ 
gravating  the  damages,  but  these  should  be  pointed  out,  if  any  such  are 
proven  in  the  case,  by  proper  instructions.  Rains  v.  Railway  Co,,  71  Mo. 
165.  In  those  cases  where  the  facts  and  circumstances  attending  the  act, 
neglect,  or  default  are  such  as  not  to  warrant  aggravated  damages,  but  in 
which  compensation  only  can  be  given,  it  will  frequently  happen,  however, 
that  no  reasonably  reliable  standard  can  be  laid  dowrt  for  the  admeasurement 
of  the  damages,  and  much  must  be  left  to  the  judgment  of  the  jury;  and  in 
such  cases,  when  that  judgment  has  been  exercised,  it  will  not  be  disturbed 
unless  the  result  is  such  as  to  shock  the  sense  of  justice  of  the  judicial  mind, 
and  leave  no  doubt  that  the  verdict  was  the  result  of  prejudice  or  passion. 
But  in  that  class  of  cases  where  a  reasonably  safe  standard  is  afforded  by  the 
circumstances  of  the  case  by  which  the  compensation  in  damages  can  be 
measured,  such  standard  should  be  given  to  the  jury,  not  necessarily  in  terms 
by  which  the  amount  is  to  be  exactly  determined  with  mathematical  certainty, 
but  the  reasonable  limits  within  which  the  calculations  ought  to  be  confined 
should  be  stated.  And  as  it  is  undisputed  that  as  to  all  classes  of  cases 
under  this  act  no  damages  can  be  given  the  surviving  party  entitled  to  re- 
cover, by  way  of  solatium  for  mental  anguish  or  distress  for  the  death  or  for 
loss  of  the  society  of  the  deceased,  so  of  that  principle  the  jury  ought  also 
to  be  advised. 

To  which  of  these  classes  does  this  case  belong?  It  evidently  does  not  be- 
long to  that  class  of  cases  in  which  the  jury  could  be  authorized  to  aggravate 
the  damages,  since  the  default  or  neglect  of  the  defendant,  which  has  been 
found  to  be  the  cause  of  the  injury,  was  simply  want  of  ordinary  care  which 
might  have  prevented  it.  Attending  this,  there  were  no  circumstances  shown 
indicating  willfulness,  malice,  wantonness,  recklessness,  or  conscious  negli- 
gence, or  any  wrong  intent  that  could  be  made  the  basis  of  a  verdict  for  ag- 
gravated, exemplary,  or  punitory  damages.  The  damages,  then,  in  this  case 
should  have  been  compensatory  only.  Nor  does  it  belong  to  that  class  of 
cases  in  which  the  damages  in  the  nature  of  things  must  be  largely  conject- 
ural, and  for  that  reason  not  susceptible  of  approximate  admeasurement,  as,  for 
instance,  when  the  husband  is  suing  for  the  death  of  his  wife,  or  the  wife  for 
the  death  of  the  husband,  and  the  value  of  the  daily  ministrations  of  a  whole 
life  is  to  be  estimated;  or  when  a  child  of  tender  years  is  suing  for  the  death 
of  a  parent,  the  pecuniary  value  of  whose  parental  care  and  nurture,  aside 
from  maintenance,  education,  and  support  during  minority,  is  not  susceptible 
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of  adequate  meaBurement  in  dollars  and  cents;  nor  yet  to  that  class  of  cases 
where  a  parent  is  suing  for  the  death  of  his  child  of  tender  years,  the  value 
of  whose  life  to  his  parent  during  its  minority  is  simply  and  purely  matter  of 
conjecture.  This  unfortunate  youth,  at  the  time  of  his  death,  lacked  but  32 
months  of  his  majority;  that  span  of  his  life  was  the  period  from  whicli  his 
father  could  derive  the  only  pecuniary  benefit  for  the  loss  of  which  he  could 
recover  in  this  action.  How  much  could  it  have  been  worth  to  him?  About 
two  weeks  before  his  death  he  had  left  his  father's  home  and  entered  into  tlie  em- 
ploy of  the  defendant  as  a  brakeman.  There  was  no  evidence  tending  to  show 
what  wages  he  was  earning  in  that  capacity,  or  might  possibly  earn  in  the 
coming  ^2  months,  and  none  as  to  what  his  support  would  cost;  but  it  is  ap- 
parent from  common  experience,  taking  the  most  favorable  view  of  his  pos- 
sible earnings,  and  supposing  during  that  whole  period  he  never  was  sick  nor 
lost  a  day,  that  he  was  furnished  with  clothes  sufficient  to  last  him  to  the  end 
of  that  period,  and  that  he  was  promoted  as  fast  as  could  reasonably  be  ex- 
pected by  a  faithful  and  intelligent  young  man  of  his  age,  yet  in  reason  he 
could  not,  during  that  term,  have  earned  over  and  above  his  support  more 
than  $50  per  month,  or  81,600  for  the  period.  To  this  let  there  be  added  rea- 
sonable funeral  expenses,  say  $200.  As  his  death  was  instantaneous  there 
were  no  other  expenses.  We  then  have  $1,800  as  the  amount  that,  within 
the  bounds  of  reason,  might  be  given  to  the  plaintiff  in  the  way  of  damages 
for  compensation  for  possible  loss  to  him  by  reason  of  the  death  of  his  son. 
Can  any  one  conceive  of  any  additional  pecuniary  benefit  the  plaintiff  could 
liope  to  derive  from  his  sort  during  his  minority?  Yet  the  jury  gave  him 
$5,000.  What  was  the  $3,200  in  excess  for?  It  must  have  been  either  as  a 
solatium  to  the  father  for  his  mental  agony  and  distress  at  the  death  of  his 
son,  and  the  loss  of  his  society,  or  by  way  of  punitory  damages;  but  we  have 
seen  the  law  does  not  allow  damages  for  the  former,  and  that  this  is  not  a 
proper  case  for  punitory  or  exemplary  damages.  This  verdict  is.  then,  grossly 
excessive,  and  should  have  been  set  aside.  The  cause  of  it  was,  doubtless,  not 
that  the  jury  were  infiuenced  by  eit)»er  prejudice  or  passion,  but  that  they 
were  not  sufficiently  informed  as  to  the  proper  standard  by  which  the  dam- 
ages ought  to  have  been  measured,  owing  to  the  very  general  terms  of  the  in- 
struction given  upon  that  subject,  and  the  introduction  into  it  of  an  element 
of  possible  damages;  /.  e.,  aggravation  "not  warranted  by  the  testimony." 
The  form  of  instruction  in  this  case  has  been  in  several  cases  ctiticised  by  this 
court,  but  hitherto  no  case  has  been  reversed  on  account  thereof,  for  the  rea- 
son that  in  previous  cases  the  court  could  not  see  either  that  the  instruction, 
under  the  circumstances  of  the  paiticular  case,  could  have  been  made  more 
definite,  if  so,  or  that  any  injury  had  resulted  to  the  defendant  by  reason  of 
its  vagueness.  In  this  case  the  instruction  could  have  been  made  more  def- 
inite, and  the  injury  is  palpable  in  the  grossly  excessive  verdict  rendered  by 
the  jury. 

The  judgment  herein  of  the  circuit  court  is,  therefore^  reversed^  and  the 
cause  remanded  for  new  trial. 

All  concur  except  Shbrwood,  J.,  absent* 


State  ex  reh  Maggard  v.  Fond  et  aL,  Judges  of  County  Goort  of 

Grundy  Co. 
{Supreme  Covrt  of  Miesowri.    December  19, 1887.) 

InToxiCATiNO  LiQUOBS— Local  Option— Constitutionalitt—Spboial  Laws. 

The  local  option  act,  (Acts  Mo.  1887,  p.  179,)  wbich  provides  that  any  oonnty  or 
town  or  city  having  a  population  of  2,600  or  more  inhabitants  may  by  a  majority 
vote  put  such  county,  town,  or  city  under  its  operation,  applies  to  aU  the  counties 
in  the  state,  and  to  aU  incorporated  cities  or  towns  having  a  population  of  2,500  or 
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more  Inhabitante,  cu  a  dOM,  and  does  not  Tlolato  Const  Ma  art  4,  S  BBp  wfaldh  pio- 
Tides  ''that  no  local  or  special  law  shall  be  passed  when  a  general  law  can  be  made 
applicable."^ 
2.  Same— Adoption  or  Law  bt  Votb— Dslboation  ov  Lbgiblatitb  Powsb. 

An  act  which  provides  that  any  county  or  town  or  dty  of  a  certain  class  may  by 
a  majority  Tote  put  such  county,  city,  or  town  under  its  opercOion  is  not  a  delegft- 
tion  of  legislative  power.' 
8.  Same— Uniform  OpsRATioir  o»  Law. 

The  fact  that  a  law  may  be  accepted  in  one  county,  and  not  in  another,  and  in 
consequence  of  this  a  person  might  oe  punished  in  one  county,  and  not  in  another, 
does  not  invalidate  it.* 
4  Same— Right  to  Refbai.  Laws. 

The  legislature  has  the  right  to  repeal  a  law,  provided  such  repeal  does  not  take 
away  a  vested  right,  or  impair  the  obligation  of  a  contract. 
&  Same. 

The  fact  that  a  law  passed  repeals  another  cannot  be  made  the  test  to  try  the  va- 
lidity of  the  subsequent  law. 
6.  Same— Law  Coxtainikg  Unookstitutionai.  PBOViBioirs. 

A  law  may  stand  so  far  as  It  is  constitutional,  although  it  has  in  it  certain  pro> 
visions  which  are  invalid.^ 

Appeal  from  circuit  court,  Grundy  county;  G.  D.  Burgess,  Judge, 
Mandamus  by  William  Maggard  to  compel  W.  M.  Pond,  Peter  H.  Yakey» 

and  John  W.  Root,  judges  of  the  county  court  of  Grundy  county,  appellants* 

to  grant  him  a  license  to  sell  liquor. 

F,  8.  Heffeman,  Johnston  <&  Craig,  W.  W.  Ramsay ,  Stephen  Peery^  B. 

Jf.  Harher,  and  7. 17.  Shanklin,  for  respondent.     R,  A.  De  BolU  P*  C  Steep, 

Geo.  Hall,  A.  9.  Knight,  Luther  Collier,  O.  M.  Shanklin,  and  A.  H.  Burke- 

holder,  for  appellants. 

Norton,  J.  It  is  admitted  that»  in  pursuance  of  the  provisions  of  the  act 
of  1887,  (Acts  1887,  p.  179,)  an  election  was  held  in  Trenton,  a  town  having 
more  than  2,500  inhabitants,  which  resulted  in  a  majority  of  votes  being  cast 
against  the  sale  of  intoxicating  liquors.  After  this  result  was  ascertained, 
tlie  relator  applied  to  the  county  court  of  Grundy  county  for  license  to  keep  a 
dram-shop  in  said  town,  having  fully  complied  with  the  provisions  of  what 
is  known  in  common  parlance  as  the  '* Downing  Dram-Shop  Law."  The 
county  court  refused  to  grant  the  license,  on  the  ground  that  that  the  act  of 
the  legislature  above  quoted  forbid  the  sale  of  intoxicating  liquors  in  said 
town;  a  majority  of  the  voters  at  an  election  held  for  that  purpose  having 
voted  against  such  sale.  The  relator  thereupon  instituted  this  proceeding  by 
mandamus  to  compel  the  county  court  to  grant  him  license.  The  circuit 
court  held  the  above  act  to  be  unconstitutional,  and  ordered  a  peremptory 
writ  commanding  the  county  court  to  grant  the  license;  and  this  is  the  judg- 
ment from  which  the  respondents  have  appealed  to  this  court,  and  the  only 

>  The  classiflcation  of  cities  into  classes  on  the  basis  of  population,  and  the  passage  of 
laws  applicable  thereto,  are  not  void  as  local  or  special  legislation.  State  v.  GrahaoL 
(NebO  19  N.  W.  Rep.  470.  For  a  definition  of  a  special  act,  see  City  v.  Gillett,  (Kan.)  4 
Pac.  Rep.  800. 

*  A  law  of  a  state  conferring  authority  upon  a  municipality,  to  be  exercised  at  its  dis- 
cretion, is  not  a  delegation  of  legislative  power,  City  v.  Hillis,  (Iowa,)  8  N.  W.  Rep.  638; 
nor  a  law  left  to  the  vote  of  the  city  to  determine  whether  its  provisions  should  go  into 
effect,  State  v.  District  Court  of  Hennepin  Co.,  (Minn.)  22  N.  W.  Rep.  625. 

*  See,  also,  Marmet  v.  State,  (Ohio,)  12  N.  E.  Rep.  468.  A  law  operating  throughout 
a  state  upon  all  persons  and  localities  of  a  class,  or  who  are  brought  within  the  relations 
and  circumstances  provided  for,  is  not  objectionable  as  wanting  uniformity  of  opera- 
tion.   State  V.  Berka,  (Neb.)  80  N.  W.  Rep.  267. 

*  An  act  not  in  accord  in  all  respects  with  constitutional  requirements  is  void  only  so 
far  as  concerns  the  matters  therein  in  conflict  with  the  constitution.  Attorney  (jteneral 
V.  Amos,  (Mich.)  27  N.  W.  Rep.  571.  But  that  which  is  constitutional  and  that  which 
is  unconstitutional  must  be  capable  of  separation,  50  that  each  may  read,  by  itself. 
Baldwin  v.  Franks,  7  Sup.  Ct.  Rep.  656. 
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question  which  the  appeal  reqnirea  to  be  decided  is  whether  the  said  act  is 
valid  or  void. 

iNo  question  of  more  delicacy  or  importance  ever  comes  before  a  court  of 
last  resort  than  one  which  involves  the  constitutionality  of  an  act  passed  in 
due  form  by  the  legislative  department  of  the  government.  With  the  policy 
of  the  law,  the  wisdom,  or  want  of  it,  in  its  enactment,  we  have  no  concern; 
that  belongs  to  the  domain  of  the  legislature.  Our  business  is  to  declare 
what  is  the  law,  and  not  to  make  law.  When  the  constitutionality  of  a  law 
is  assailed,  before  we  can  assume  to  declare  it  void»  and  thus  erase  it  from 
the  statute-book,  ''its  invalidity  must  be  made  plainly  to  appear."  StephenM 
V.  Bank,  43  Mo.  390.  *'  When  courts  are  called  upon  to  pronounce  upon  the 
invalidity  of  an  act  of  the  legislature,  passed  with  all  the  forms  and  ceremo- 
nies requisite  to  give  it  force,  they  approach  the  question  with  great  caution, 
*  *  *  and  never  declare  a  statute  void  unless,  in  their  judgment,  its  nullity 
and  invalidity  are  placed  beyond  a  reasonable  doubt.  No  rule  of  construction 
is  better  established,  both  on  principle  and  authority,  than  that  acts  of  the 
legislature  are  presumed  to  be  constitutional  until  the  contrary  is  clearly 
shown.*'  State  v.  Railroad^  48  Mo.  470.  "The  solution  of  such  a  question 
ought  not  to  be  made  by  a  resort  to  mere  verbal  criticisms,  subtle  distinctions, 
abstract  reasoning,  or  nice  differences  in  the  meaning  of  words. "  State  v. 
Able,  65  Mo.  362.  In  the  case  last  dted  the  following  is  approvingly  quoted: 
''That  the  legislature  is  peculiarly  under  the  control  of  the  popular  will.  It 
is  liable  to  be  changed  at  short  intervals  by  elections.  Its  errors,  therefore, 
can  be  qui^lly  cured.  The  courts  are  more  remote  from  the  people.  If  we 
by  following  our  doubts,  in  the  absence  of  clear  convictions,  shall  abridge 
the  authority  of  the  legislature,  there  is  no  remedy  for  six  years.  Thus,  to 
whatever  extent  this  court  might  err  ih  denying  the  rightful  authority  of  the 
legislature,  we  would  chain  that  authority  for  a  long  period  to  our  feet.  It 
is  better  and  safer,  therefore,  that  the  judiciary,  if  err  it  must,  should  not  err 
in  that  direction.  If  either  department  of  the  government  must  slightly  over- 
step the  limits  of  its  constitutional  powers,  it  should  be  that  one  whose  offi- 
cial life  would  soonest  end.  It  has  the  least  motive  to  usurp  power  not  given, 
and  the  people  can  sooner  relieve  themselves  of  its  mistakes.  Herein  is  a  suf- 
ficient reason  that  the  courts  should  never  strike  down  a  statute  unless  its 
conflict  with  the  constitution  is  clear.  The  judiciary  ought  to  accord  to  the 
legislature  as  much  purity  of  purpose  as  it  would  claim  for  itself,  as  honest  a 
desire  to  obey  the  constitution,  and  also  a  like  capacity  to  judge  of  its  mean- 
ing. Vide,  also.  State  v.  Laughlin,  75  Mo.  147;  Phillips  v.  Railioay  Co.,  86 
Mo.  540;  Kelly  y,  Meeks,  87  Mo.  401.  The  right  of  the  judiciary  to  declare  a 
statute  void,  and  to  arrest  its  execution,  is  one  which,  in  the  opinion  of  all 
courts,  is  coupled  with  responsibilities  so  grave  that  it  is  never  to  be  exercised 
except  in  very  clear  cases.  "The  party  who  wishes  us  to  pronounce  a  law 
unconstitutional  takes  upon  himself  the  burden  of  proving  beyond  a  doubt 
that  it  is  so.''  Stats  v.  AddingUm,  77  Mo.  110.  The  above  authorities  have 
been  referred  to  to  indicate  the  rules  for  our  guidance  in  determining  the  va- 
lidity of  the  law  which  this  proceeding  challenges. 

Ttie  first  ground  of  challenge  is  that  the  act  in  question  is  not  a  general, 
but  a  local  or  special,  law.  and  is,  in  that  respect,  violative  of  article  4,  §  53, 
Const.,  which,  among  other  things,  provides  "that  no  local  or  special  law  shall 
be  passed  when  a  general  law  can  be  made  applicable."  We  are  not  left  at 
sea  for  a  rule  by  which  to  determine  what  is  a  general,  and  what  is  a  specisil 
or  local,  law.  The  distinction  between  them  has  been  very  clearly  drawn  by 
this  court  in  the  following  cases :  In  the  case  of  State  v.  Tolle,  71  Mo.  645.  it 
is  held  **that  a  statute  which  relates  to  persons  or  things  as  a  close  is  a  gen- 
eral law,  while  a  statute  which  relates  to  particular  persons  or  things  of  a 
class  is  special."  In  case  of  Humes  v.  Railway  Co.,  82  Mo.  231,  it  is  said  to 
be  a  settled  rule  of  construction  that  a  legislative  act  which  applies  to  and  em- 
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braces  all  persons  who  are  or  may  come  into  like  situations  and  circumstances 
is  not  partial."  Phillips  v.  Railway  Co,,  86  Mo.  540,  is  to  the  same  effect. 
Vide,  also,  Ewlng  v.  ffoblitzelle,  85  Mo.  64.  Citations  from  the  highest 
courts  of  other  states  to  the  same  effect  might  be  added,  but  reference  to  them^ 
is  not  deemed  to  be  necessary,  simply  to  fortify  a  mle  adopted  by  this  court  so 
consonant  with  reason  and  common  sense.  Under  the  rule  thus  laid  down, 
llu'  contention  of  the  relator  that  the  act  in  question  is  a  local  or  special,  and 
not  a  general,  law,  is  without  foundation.  The  act  in  question  applies  to  all 
the  counties  in  the  state  as  a  class,  and  to  all  incorporated  cities  or  towns,  as 
a  class,  having  a  population  of  2,500  or  more  inhabitants.  AJl  the  counties 
of  the  state,  and  all  cities  and  towns  with  the  requisite  population,  may,  by  com- 
plying with  its  terms,  come  under  its  provisions.  This  direct  question  was 
passed  upon  by  four  of  the  judges  of  this  court  in  Opinion  of  Judges ^  55  Mo. 
297,  and  a  similar  law  relating  to  township  organization  was  declared  to  be  a 
general  law;  and  the  reason  given  for  the  conclusion  was  "that  every  county 
in  the  state  might  avail  itself  of  the  privileges  offered  by  the  law  by  a  ma- 
jority vote  of  its  people. "  The  fact  that  one  or  more  counties,  or  one  or  more 
cities  or  towns,  may  by  a  majority  vote  put  the  law  in  operation  in  said  county 
or  counties,  cities,  and  towns,  and  other  counties,  cities,  and  towns,  may  not  do 
so,  does  not  affect  the  rule,  nor  furnish  a  test  by  which  to  decide  whether  the 
law  is  local  or  general,  and  this  court  has  never  held  otherwise. 

The  next  ground  upon  which  the  validity  of  the  act  is  assailed  is  tliat  it  is 
a  delegation  of  legislative  power  to  the  people  of  the  counties,  cities,  and 
towns  of  the  state.  While  the  rule  that  the  legislature  is  alone  tfvested  with 
the  power  to  make  laws,  and  that  it  cannot  delegate  to  the  people  the  power 
to  pass  a  law,  does  not  admit  of  question  or  doubt,  there  is  another  rule  just 
as  firmly  and  indisputably  establishedT  which  is  that  the  legislature  may  pass 
a  law  to  take  effect  or  go  into  operation  on  the  happening  of  a  future  event 
or  contingency,  and  that  such  contingency  may  be  a  vote  of  the  people.  City 
cfe  County  of  8t.  Louis  v.  Alexander,  23  Mo.  483;  Cooley,  Const.  Lira.  (3d 
£d.)  117;  ataU  v.  Wilcox,  45  Mo.  465;  Totons  Organization  Act,  55 Mo.  295; 
State  V.  Mayor  of  St.  Joseph,  37  Mo.  270;  StaU  v.  Binder,  38  Mo.  451 ;  State 
v.  Winkelmeier,  35  Mo.  103. 

While  this  l<x;al  option  act  provides  that  any  county  or  town  or  city  of  the 
class  named  may  by  a  majority  vote  put  such  county,  town,  or  city  under  the 
operation  of  the  law,  it  does  not  refer  to  them  the  question  of  passing  a  law. 
That  the  legislature  had  already  done,  and  only  called  upon  them  to  decide  by 
a  vote  whether  they  would  accept  the  provisions  of  a  law  regularly  enacted 
by  both  houses  of  the  general  assembly,  and  approved  by  the  governor.  "By 
its  provisions,  t?ie  law,  and  not  t?ie  vote,  extended  its  influence  over  the  local- 
ity voting  against  the  sale  of  intoxicants.  It  was  the  law  that  authorized  the 
vote  to  be  taken,  and,  when  taken,  the  law,  and  not  the  vote,  declared  the  re- 
sult that  should  follow  the  vote.  The  vote  was  the  means  provided  to  as- 
certain the  will  of  the  people,  not  as  to  the  passage  of  the  law,  but  whether 
intoxicating  liquors  should  be  sold  in  their  midst.  If  the  majority  voted 
against  the  sale,  the  law,  and  not  the  vote,  declared  it  should  not  be  sold. 
The  vote  sprang  from  the  law,  and  7iot  the  law  from  the  vote.  By  their  vote, 
the  electoi-s  declared  no  consequences,  prescribed  no  penalties,  and  exercised 
no  legislative  function.  The  law  declared  the  consequences,  and,  whatever 
they  may  be,  they  are  exclusively  the  result  of  the  legislative  will." 

A  law  passed  by  the  legislature  of  Kentucky  declared  that  it  shuuld  take  effect 
when  ratified  by  a  majority  of  the  voters  of  the  county.  It  was  claimed  to  be 
unconstitutional  on  the  ground  that  it  delegated  legislative  power;  and  it  is  said 
by  the  court,  in  disposing  of  the  question:  "If  such  language  is  to  render  the 
law  unconstitutional,  it  is,  in  effect,  to  deny  the  power  of  the  legislature  to 
refer  any  question  of  local  government,  or  even  police  regulations,  to  those 
directly  interested  in  this  character  of  legislation.    The  popular  wUl,  ex- 
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pressed  fdr  or  against  the  provisions  of  the  law,  does  not  in  any  manner  affect 
the  legislative  intent."  Coin.  v.  Weller,  29  Amer.  Hep.  408-411.  That  the 
law  we  are  considering  comes  within  the  police  power  of  the  state,  is  held  by 
this  court  in  the  case  of  State  v.  Hudson,  78  Mo.  304,  where  it  is  said:  "The 
state  has  the  right,  in  the  exercise  of  its  police  power,  to  proliibit  the  sale  of 
intoxlcati  ng  liquors  without  a  license.  The  license  fee  exacted  by  the  general 
law  regulating  dram  shops  *  *  *  is  not  a  tax,  within  the  meaning 
*  *  *  of  the  constitution,  but  is  a  price  paid  for  the  privilege  of  doing  a 
thing,  the  doing  of  which  the  legislature  has  the  right  to  prohibit  altogether. 
4Such  laws  are  regarded  "as  police  regulations,  established  by  the  legislature 
for  the  prevention  of  intemperance,  pauperism,  and  crime,  *  *  *  and 
^re  not  regarded  as  an  exercise  of  the  taxing  power.  Pursuits  that  are  per- 
nicious or  detrimental  to  public  morals  may  be  prohibited  altogether,  or 
licensed  for  a  compensation  to  the  public." 

The  objection  that  the  local  option  act  delegates  legislative  power  has,  in  ef- 
fect, been  decided  by  this  court  to  be  not  well  taken.  The  judges  of  this  court 
were  called  upon  for  their  opinion  of  the  constitutionality  of  the  "Township 
Organization  Law,'^  the  constitutionality  of  which  was  questioned  on  the 
ground  that  it  was  in  effect  a  local  law»  and  delegated  to  the  people  legislative 
power.  Four  of  the  judges  held  it  to  be  constitutional;  three  of  them  giving 
their  reasons  as  follows:  "This  township  organization  law  contains  no  pro- 
visions, so  far  as  we  are  able  to  see,  prohibited  by  the  constitution.  It  is  a 
general  law,  made  for  tlie  whole  state,  and  by  its  terms  took  effect  from  its 
passage.  Every  county  in  the  state  may  avail  itself  of  the  privileges  offered 
by  this  law  by  a  majority  vote  of  the  people.  It  is  left  to  the  option  of  the 
counties  whether  they  will  organize  under  the  law  or  not.  If  a  majority  vote 
for  it,  such  vote  does  not  create  the  law,  but  places  the  county  so  voting 
within  its  provisions,  and  the  organization  then  takes  effect,  and  also  the  law 
as  it  existed  before  the  vote  was  taken.  The  law  does  not  delegate,  nor  was 
it  the  intention  of  the  law-makers  to  delegate,  legislative  authority  to  the 
counties.  Unless  the  counties  avail  themselves  of  the  right  to  organize,  they 
will  remain  as  they  were,  unaffected  by  any  of  the  provisions  of  this  statute." 
It  is  argued  by  counsel  that  the  local  option  law  under  consideration  is  a  dele- 
gation of  legislative  power,  because  it  cannot  be  made  operative  or  take  effect 
until  a  majority  of  the  voters  of  a  county,  city,  or  town  vote  against  the  sale 
of  intoxicating  liquors.  The  same  argument  would  apply  against  the  valid- 
ity of  the  township  organization  act,  the  validity  of  which  was  sanctioned  by 
the  members  of  this  court,  for,  when  it  was  passed  by  the  legislature,  it  did 
not  operate  as  a  law  in  a  single  county  in  the  state,  and  by  the  very  terms  of 
the  act  it  could  not  become  operative  in  any  county,  until  a  majority  of  the 
voters  voted  in  favor  of  such  organization.  The  same  objections  that  are 
made  to  the  local  option  law  under  consideration  were  made  to  an  act  of  the 
legislature  (chapter  47,  Qen.  St.  1865)  "authorizing  any  city,  town,  or  village 
to  organize  for  school  purposes  with  special  privileges. "  The  law  provided  that 
any  incorporated  city  or  town  in  the  state  might  organize  under  that  chapter 
provided  a  majority  of  qualified  voters,  at  an  election  which  it  authorized  to 
be  held,  should  vote  by  ballot  for  the  adoption  of  the  chapter,  which  contains 
15  sections.  It  further  provided  that  "the  electors  in  favor  of  the  adoption 
of  this  chapter  shall  write  upon  their  ballots  *  School  Law,*  and  those  opposed 
tliereto  should  write  on  their  ballots  «  No  School  Law; '  the  adoption  or  rejec- 
tion of  this  chapter  to  be  determined  by  a  majority  of  the  votes  to  be  cast  in 
the  manner  aforesaid."  The  voters  of  the  town  of  Utica  voted  at  an  election 
held  for  that  purpose  in  favor  of  adopting  the  law,  organized  under  its  pro- 
visions, and  elected  directors.  The  right  of  one  of  the  directors  was  chal- 
lenged, on  the  ground  that  the  law  was  unconstitutional,  in  that  it  was  a  lo- 
cal law,  and  because  it  delegated  legislative  power  to  the  voters.  Both  these 
objections  were  held  by  this  court  to  be  not  well  taken,  and  the  constitution- 
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ality  of  the  law  was  affirmed.  State  v.  Wilcox,  45  Mo.  465.  In  the  disposi' 
tion  of  the  objections  made  to  the  law,  it  Is  said:  "The  legislature  cannot 
propose  a  law.  and  submit  it  to  the  people  to  pass  or  reject  it  by  a  general 
vote.  That  would  be  legislation  by  the  people.  But  the  proposition  cannot 
be  successfully  controverted  that  a  law  may  be  passed  to  take  effect  on  the 
happening  of  a  future  event.  The  happening  of  the  contingency  affords  no 
additional  efficacy  to  the  law,  but  simply  furnishes  the  occasion  for  the  exer- 
cise of  the  power.  The  law  is  complete  and  effective  when  it  has  passed 
through  the  forms  prescribed  for  its  enactments,  though  it  may  not  operater 
or  its  influence  may  not  be  felt,  until  a  subject  has  arisen  upon  which  it  can 
act.  In  the  case  we  are  considering,  the  act  took  effect  with  the  other  law» 
contained  in  the  statutes.  It  was  passed  according  to  the  prescribed  forms 
designated  in  the  constitution.  Its  enactment  did  not  depend  upon  any  pop- 
ular vote,  but  parties  to  be  affected  by  It  were  at  liberty  to  accept  the  privi- 
leges granted,  and  incur  the  burdens  and  obligations  it  imposed,  as  their  in- 
terests or  will  should  dictate.  If  they  elected  not  to  avail  themselves  of  its 
privileges,  it  did  not  in  the  least  impair  its  force;  it  still  stood  a  valid  enact- 
ment on  the  statute  book.  If  they  organized  under  it,  they  were  entitled  to 
the  benefit  of  its  provisions.  But  in  either  event  the  law  remained  the  same. 
There  is  no  pretense,  therefore,  for  saying  that  the  law  is  objectionable  be- 
cause it  depends  for  its  efficacy  on  the  vote  of  the  pfH>ple.  This  point  must  be^ 
ruled  against  the  plaintiff."  "Special  statutes  relate  to  certain  individual 
classes  or  particular  localities.  Had  the  act  applied  to  a  certain  specified  townr 
or  a  single  corporation,  it  would  have  been  special;  but  such  is  not  the  case. 
It  is  co-extensive  with  the  state,  and  its  influence  is  felt  in  every  county  and 
almost  every  township.  It  Is  conceded  that  it  does  not  include  in  its  opera* 
tion  every  individual,  nor  extend  to  all  the  territory ;  but  that  is  not  required."' 
I  have  reproduced  what  is  said  in  the  above  case  because  it  is  a  complete  antl 
authoritative  judicial  answer  rendered  by  this  court  to  the  objections  made  to 
the  local  option  act  under  discussion,  viz.,  that  it  is  a  local  law,  and  delegates 
legislative  functions  to  the  people. 

The  local  option  act  is  a  complete  law,  passed  by  the  legislature  in  conform- 
ity with  the  rules  prescribed  for  the  enactment  of  a  law,  and  took  effect  by 
virtue  of  section  86,  art.  4,  Const.,  in  90  days  after  the  adjournment  of  the 
legislature.  After  the  expiration  of  that  time,  it  authorized  a  vote  to  be  taken,, 
not,  as  in  the  school-law  case,  whether  the  law  should  be  adopted  or  rejectedr 
but  for  or  against  the  sale  of  intoxicating  liquors.  No  question  of  adopting 
or  rejecting  the  law  or  passing  the  law  was  referred  to  them,  and  "Its  enact- 
ments, "  as  said  in  the  school-law  case,  did  not  depend  upon  any  popular  vote;"^ 
and,  as  was  also  said:  "The  law  is  complete  and  effective  when  it  passed 
through  the  forms  prescribed  for  its  enactment,  though  it  may  not  operate,  or 
its  influence  be  felt,  until  a  subject  has  arisen  upon  which  it  can  act;  and  there 
is  no  pretense  for  saying  that  the  law  is  objectionable  because  it  depends  for 
its  efficacy  on  a  vote  of  the  people."  8o,  in  the  case  of  City  of  St.  Louis  v. 
Alexander,  23  Mo.  483,  where  by  an  act  of  the  legislature  thf*  legality  of  a  sub- 
scription to  a  railroad  was  made  to  depend  on  a  majority  vote  of  the  voters  oif 
the  city,  the  constitutionality  of  the  law  was  assailed,  on  the  ground  that  it 
was  a  delegation  of  legislative  power  to  the  voters,  the  objection  was  overruled 
and  the  law  sustained.  So,  in  case  of  State  v.  Binder,  38  Mo.  451,  the  act  of 
March,  1857,  provided  that  the  municipal  corporations  of  St.  Louis  county, 
whenever  authorized  by  a  majority  of  the  legal  voters,  might  grant  permission 
to  sell,  within  the  corporate  limits,  on  Sunday,  any  refreshments  except  dis- 
tilled liquors.  Under  this  act  an  election  was  held,  and  a  majority  voted  in 
favor  of  giving  the  permission.  The  city  council  being  thus  authorized, 
passed  an  ordinance  accordingly.  The  law  was  sustained  by  the  court,  not- 
withstanding the  fact  that  the  ordinance  passed  in  pursuance  of  the  vote  op^ 
erated  as  a  repeal  of  the  general  laws  forbidding  everywhere  in  the  state  th& 
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sale  of  fermented  liquors  on  Sunday;  and  in  passing  on  the  question  it  is  said: 
''The  act  of  the  general  assembly  did  not  directly  repeal  the  statute  making  it 
a  misdemeanor  to  sell  fermented  liquors  on  Sunday,  but  it  gave  to  the  city  of 
St.  Louis  the  power  to  pass  an  ordinance  which  should  have  the  effect  to  al- 
low the  sale  of  such  liquors  on  Sunday  within  the  corporate  limits  when- 
ever 9k  majority  of  the  legal  voters  Cft  the  city  should  authorize  the  same  to  be 
done;  and  when  that  power  had  been  called  into  exercise,  and  ordinances 
passed  in  pursuance  of  such  authority  given,  the  effect  thereof  was  neces- 
sarily to  repeal  so  far  and  to  supersede  the  previous  statutes.  The  exercise 
of  the  power  was  made  to  depend  upon  the  consent  and  authority  of  a  major- 
ity ot  the  legal  voters  of  the  city. "  The  case  of  Lamment  v.  Lidtoell,  62  Mo. 
188,  is  cited  in  support  of  relator^s  contention,  where  it  is  held  that  a  stock 
law  then  before  the  court  for  consideration  was  invalid,  because  It  was  not  a 
law  enacted  by  the  legislature,  but  a  mere  proposal  to  the  people  of  the  coun- 
ties of  the  state  to  adopt  a  law  by  a  majority  vote.  The  case  of  Parker  v. 
Com,,  6  Pa.  St.  507,  since  overruled,  is  in  part  relied  upon  for  the  conclusion 
announced.  Whatever  of  conflict  exists  between  this  case  and  the  cases  here- 
inbefore cited  I  shall  not  attempt  to  reconcile,  but  will  say  that,  so  far  from 
overruling  any  of  them  in  terms,  three  of  them  are  approvingly  cited,  namely, 
the  cases  in  23  Mo.,  45  Mo.,  and  55  Mo.,  supra. 

If  the  doctrine  announced  In  four  ot  the  five  cases  referred  to  and  decided 
by  this  court  is  to  prevail,  the  objections  made  to  the  validity  of  the  local  op- 
tion law  of  1887  on  the  ground  that  it  is  a  local  law,  and  delegates  legislative 
power,  must  fall  to  the  ground.  If  a  la w  can  be  enforced,  as  was  held  in  the 
case  of  State  v.  Binder,  supra,  which  provided  that  the  municipalities  of  the 
county  of  St.  Louis,  whenever  a  majority  of  the  legal  voters  thereof  author- 
ized them  to  do  so,  might  permit  the  sale  of  fermented  liquors  on  Sunday, 
and  that  the  authority,  when  exercised,  repealed  as  to  that  locality  the  gen- 
eral law  forbidding  such  sales  on  Sunday, — if  such  a  law  can  be  enforced, 
why  may  not  the  law  of  1887  be  enforced,  which  declares  that  when  the  ma- 
jority of  qualified  voters  in  any  city  or  town  of  the  state,  with  more  than 
2,500  inhabitants,  vote  against  the  sale  of  intoxicating  liquors,  that  it  shall  not 
thereafter  be  sold  in  such  town  o  city?  I  am  unable  to  answer  the  question 
except  by  saying  that  it  can.  If  enforceable  in  the  one  case,  it  is  enforceable 
in  the  other,  and  the  enforceability  of  either  or  both  rests  upon  precisely  the 
same  principle.  But  if  these  cases  are  to  be  ignored,  and  we  are  to  blow  out 
the  light  which  our  own  ruling  shed  upon  the  subject,  and  look  elsewhere  for 
light  to  guide  us,  while  in  the  foreign  fields  to  which  this  course  leads  us  we 
will  find  a  conflict  of  authority.  I  think  it  may  be  safely  affirmed  that  the 
great  weiglit  of  authority  is  in  favor  of  the  validity  of  local  option  laws  like 
ours,  and,  owing  to  the  importance  of  the  subject,  it  will  be  pardonable  to  re- 
fer in  detail  at  least  to  some  of  them. 

In  the  case  of  Fell  v.  8tate,  42  Md .  72,  an  act  of  the  legislature  was  assailed 
which  is  like  our  own  act.  This  act  provided  for  an  election  to  be  held  in 
July,  1874,  at  which  the  voters  of  the  several  districts  in  the  counties  named 
should  cast  ballots  "for  the  sale  of  spirituous  or  fermented  liquors,"  or  "against 
the  sale  of  spirituous  or  fermented  liquors;"  and  if  it  should  be  found  by  the 
returns  of  the  judges  of  election,  and  proclamation  of  the  judges  of  the  circuit 
court,  that  the  majority  of  votes  in  any  district  of  either  of  said  counties 
♦  ♦  ♦  had  been  cast  against  the  sale  of  spirituous  or  fermented  liquors, 
that  then  it  should  not  be  lawful  for  any  person  to  sell  spirituous  liquors  in 
any  district  in  either  of  said  counties  voting  by  a  majority  against  selling  the 
same  under  a  penalty;  and  it  was  further  provided  that  the  said  act  should 
take  effect  immediately  after  it  should  have  been  determined  by  a  majority  of 
the  voters,  in  any  one  or  more  election  districts  of  the  counties  named,  whether 
or  not  spirituous  or  fermented  liquors  should  not  be  sold."  It  was  held  by  the 
court,  after  an  exhaustive  examination  of  the  subject,  in  which  the  attention 


Digitized  by 


Google 


476  SOUTHWESTERN   RBPORTEH.  [Mo. 

of  Uie  court  was  called  to  the  same  line  of  authorities  cited  to  us  by  counsel 
for  relator  in  this  case,  that  the  act  was  constitutional;  that  its  going  into  ef- 
fect, and  becoming  operative,  being  made  to  depend  upon  the  result  of  a  pop- 
ular vote,  was  not  a  delegation  of  legislative  power  to  the  people. "  The  same 
question  was  before  the  supreme  court  of  Georgia,  upon  a  like  statute,  in  the 
case  of  Caldwell  v.  Barrett^  73  Ga.  604,  and  it  was  held  to  be  valid.  In  the 
case  of  Com.  v.  Weller,  14  Busli,  218,  an  act  which  prohibited  the  sale  of  in- 
toxicating liquors  in  the  county  of  BuUit,  ''which  provided  that  the  act  shall 
take  effect  whenever  it  shall  be  ratified  by  a  majority  of  the  voters  of  said 
county, "  was  claimed  to  be  void,  as  delegating  legislative  power.  The  objec- 
tion was  overruled,  and  the  act  was  held  to  be  valid;  it  being  said  by  Prtob,  C. 
J.,  as  the  organ  of  the  court,  "that  when  the  act  passed  the  legislature,  and  was 
signed  by  the  executive,  it  then  became  a  law,  and  by  reason  of  the  law  the 
people  interested  in  its  passage  were  authorized  to  vote  for  or  against  its  pro- 
visions; that  its  operation  is  made  to  depend  on  the  popular  will  is  a  part  of 
the  law  itself,  and  its  going  into  operation  on  the  contingency  the  people  voted 
for  it  was  the  legislative  will  on  the  subject."  In  case  of  State  v.  NoyeSy  HO 
N.  H.  279,  it  was  held  that  a  statute  miiking  "bowling  alleys  in  twenty-five 
rods  of  a  dwelling-house  nuisances  is  not  unconstitutional.  Nor  will  it  be  so 
though  the  statute  is  to  be  in  force  only  in  those  towns  in  which  it  is  adopted 
in  town  meeting. "  In  Erlinger  v.  BoneaUy  51  111.  94,  when  the  court  had  un- 
der consideration  an  act  to  prevent  domestic  animals  from  running  at  large, 
it  is  said:  "It  is  fairly  within  the  scope  of  legislative  power  to  prescribe,  as 
one  of  the  conditions  upon  which  the  law  in  a  given  case  shall  come  into  op- 
eration or  be  defeated,  that  it  shall  depend  on  a  vote  of  the  people  of  the  local- 
ity to  be  affected  by  its  provisions. "  In  Lochia  Appeal,  72  Pa.  St.  491,  the  act 
authorizes  the  voters  of  a  certain  ward  in  Philadelphia  to  vote  by  ballot  "for 
license*'  or  "against  license;"  and  provided  that  whenever,  by  the  returns  of 
the  election,  it  shall  appear  there  is  a  majoiity  against  license,  it  shall  not  be 
lawful  for  any  license  to  issue  for  the  sale  of  spirituous,  vinous,  malt,  or  other 
intoxicating  liquors  in  said  ward;  with  a  section  added  imposing  a  penalty  for 
thereafter  selling  liquors  in  said  ward.  In  an  elaborate  opinion  rendered  by 
Judge  Agnew,  in  which  he  reviews  and  overthrows  the  case  of  Parker  v.  Com'., 
6  Pa.  St.  507,  he  affirms  the  constitutionality  of  the  law;  the  ground  upon 
which  it  was  assailed  being  that  it  was  a  delegation  of  legislative  power.  In 
case  of  Smith  v.  Janesville,  26  Wis.  291,  Chief  Justice  Dixon,  in  discussing 
this  question,  says :  "But  it  is  said* that  the  act  is  void,  or  at  least  so  much  of  il 
as  pertains  to  the  taxation  of  shares  in  national  banks,  because  it  was  sub- 
mitted to  a  vote  of  the  people,  or  provided  that  it  should  take  effect  only  after 
approval  by  a  majority  of  the  electors  voting  on  the  subject  at  the  next  general 
election.  This  was  no  more  than  providing  that  the  act  should  take  effect  on 
a  certain  future  contingency;  that  contingency  being  a  popular  vote  in  its  fa- 
vor." The  constitutionality  of  local  option  laws  is  discussed  in  35  Amer. 
Dec.  326,  in  a  note  to  the  case  of  Com.  v.  Kimball^  and  it  is  said  that,  on  a 
review  of  the  whole  question,  it  appears  that  the  great  weight  of  authority 
and  the  better  reasons  are  in  favor  of  the  constitutionality  of  these  laws,  and 
as  sustaining  that  view  cites  the  following  authorities :  Lock* 8  Appeal,  72  Pa. 
St.  491;  State  v.  Common  Pleas,  Morris  Co.,  36  N.  J.  Law,  72;  State  v.  Wil- 
cox, 42  Conn.  364;  Fell  v.  State,  42  Md.  71;  Anderson  v.  Com.  13  Bush, 485; 
State  V.  Cooke,  24  Minn.  247;  Boyd  v.  Bryant,  35  Ark.  69;  Bancroft  v.  Dvr 
mas,  21  Yt.  456;  Com.  v.  Bmnett,  108  Mass.  27;  Blood  v.  White,  100  Mass. 
357;  State  v.  O'Neill,  24  Wis.  149;  StaU  y.Noyes,  30  N.  H.  279;  Railroad 
Co,  V.  Commissionei's  of  Clinton  Co,,  1  Ohio  St.  77.  On  the  other  side,  as 
being  ODposed  to  the  validity  of  such  laws,  is  cited  the  case  of  Rice  v.  Foster, 
4  Har.  (Del.)  479;  StaU  v.  Weir,  33  Iowa,  134;  Bx  parte  Wall,  48  Cal.  279; 
Lammert  v.  Lidwell,  62  Mo.  188 ;  Maize  v.  State,  4  Ind.  342;  State  v.  Sioisher, 
17  Tex.  441.    It  may  be  said  of  the  cases  last  cited  that  the  case  of  Ex  parte 
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Wall  is  criticised  and  weakened,  if  not  destroyed,  as  authority,  by  the  case  of 
People  V.  Nally,  49  Cal.  478;  and  the  case  of  Maize  v.  i^tate,  4'lnd.,  is  not 
supported  by  the  subsequent  case  of  Groesch  v.  StatCy  42  Ind.  547. 

It  is  squarely  held  in  case  of  Riee  v.  Foster,  4  Har.  (Del.  J  479,  in  an  ex- 
haustive opinion,  that  an  act  authorizing  the  people  to  decide  whether  the 
license  to  sell  intoxicating  liquors  should  be  permitted  was  unconstitutionjil 
and  void.  The  decision  was  put  upon  the  distinct  ground  that  the  act  was  a 
delegation  of  legislative  power.  Much  of  the  opinion  is  devot«d  to  an  elab- 
orate argument  to  show  that  the  law-making  power  is  lodged  alone  in  the  leg- 
islature, and  that  the  power  to  pass  a  law  cannot  be  delegated  to  the  people. 
The  proposition  which  this  opinion  labors  to  maintain,  that  under  our  form 
of  government  the  power  and  duty  of  making  laws  is  cast  upon  the  legisla- 
ture, and  that  such  power  cannot  be  delegated,  except,  perhaps,  to  municipal 
corporations  for  their  local  government.  Is  too  clear  to  admit  of  dispute.  The 
disputable  question  is  not  whether  the  legislature  can  delegate  legislative 
power,  for  that  is  conceded;  but  it  is  whether  the  legislature  can  pass  a 
law  in  the  mode  prescribed  by  the  constitution,  and  complete  in  all  its  parts, 
and  make  the  operation  or  talcing  effect  of  such  law  depend  upon  a  future 
event  or  contingency,  such  as  a  majority  vote  of  the  people  in  the  localities  to 
be  affected  by  it.  That  the  legislature  can  do  that  has  been  affirmed,  not  only 
by  this  court  in  the  cases  hereinbefore  referred  to  in  this  opinion,  but  also  by 
other  courts  of  the  highest  authority,  whose  opinions  have  also  been  referred 
to  somewhat  in  detail,  and  others  simply  cited.  The  logic  of  the  argument 
against  the  validity  of  the  law  under  consideration,  if  sound,  affects  the  dram- 
shop law.  That  act  provides  that  no  person  shall  sell  intoxicating  liquors  in 
any  quantity  less  than  one  gallon  without  taking  out  a  license  as  a  dram-shop 
keeper;  and  it  also  provides  that  it  shall  not  be  lawful  for  the  county  court  of 
any  county,  or  clerk  thereof  in  vacation,  to  grant  any  license  to  keep  a  dram- 
shop in  any  city  or  town  containing  2,500  inhabitants  or  more,  until  fk  majority 
of  the  tax-paying  citizens  in  the  block  or  square  shall  sign  a  petition  asking 
for  such  license  to  keep  a  dram-shop  in  such  block  or  square;  nor  in  any  in- 
corporated town  or  municipal  township  until  a  majority  of  both  of  the  as- 
sessed tax-paying  citizens  therein,  and  in  the  block  or  square  in  which  the 
dram-shop  is  to  be  kept,  shall  sign  a  petition  asking  for  such  license  to  keep 
a  dram-shop.  Bj  this  act  the  lawfiilnesa  of  granting  a  license  is  made  to 
depend  on  the  will  of  a  majority  of  the  taso-paj/ing  citizens,  expressed  to  the 
county  court,  asking  that  a  license  be  granted;  and  until  that  will  is  so  ex- 
pressed it  is  unlawful  to  grant  the  license,  and  when  it  is  so  expressed  it  is 
made  lawful  to  grant  it.  The  act  prohibits  the  sale  of  intoxicants  in  less  quan- 
tities than  one  gallon  without  a  license,  and  leaves  it  to  a  majority  of  the  tax- 
payers to  be  affected  by  its  sale  to  say  whether  it  shall  be  lawful  to  grant  the 
license.  And  no  one  since  the  case  of  State  v.  Seartry,  20  Mo.  489,  has  ever 
pretended  that  such  a  law  was  unconstitutional  on  the  ground  that  it  dele- 
gated legislative  power  to  the  people,  or  on  any  other  ground.  If  it  is  legiti- 
mate for  the  legislature  to  give  to  the  people  the  right,  as  is  done  in  the  dram- 
shop law,  to  say  whether  it  shall  be  lawful  to  grant  a  license  to  sell  intoxi- 
cants, why  is  it  not  also  legitimate  for  the  legislature  to  give  them  the  right 
to  accept  the  provisions  of  a  law  which  forbids  the  sale  of  intoxicants  alto- 
gether? It  is  as  much  a  delegation  of  legislative  power  in  the  one  case,  as  in 
the  other,  but,  according  to  the  authorities  I  have  hereinbefore  cited,  it  is  not 
a  delegation  of  such  power  in  either  case. 

It  is  argued  that  inasmuch  as  the  law  in  question  may  go  into  operation  in 
one  town  or  county,  and  operate  as  a  repeal  of  the  dram-shop  law  therein, 
that  it  isnfor  that  reason  invalid.  This  argument  is  answered  by  the  canes  of 
State  V.  Binder,  88  Mo.  451;  the  Towrvihip  Organization  Coac,  55  Mo.  295; 
and  the  HchoohLaw  Case,  45  Mo.  458.    When  the  township  organization  law 
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left  the  hands  of  the  legislature,  except  for  the  purpose  of  a  vote  being  taken.  It 
had  no  operation  in  any  county  in  the  state,  and  could  only  operate  in  such 
counties  as  might  tliereafter  accept  its  provisions  by  a  vote,  and,  when  so  ac- 
cepted in  such  county,  it  operated  as  a  repeal  in  such  county  of  the  general 
law  regulating  the  organizatiou  and  government  of  counties  in  the  state.  So, 
in  the  School  Case,  45  Mo.  458,  when  chapter  47,  Gen.  St.  18G5,  left  the  hands 
of  the  legislature,  it  did  not  operate  in  a  single  town  in  the  state,  except  to 
enable  the  voters  to  adopt  it  at  an  election  held  for  that  purpose,  and,  when 
so  accepted  or  adopted  by  any  town,  it  became  operative  therein,  and  worked 
a  repeal  of  the  general  law  governing  school-districts. 

An  elaborate  argument  is  also  made  to  show  that  the  law  is  invalid  because 
it  may  be  accepted  in  one  county,  and  not  in  another,  and  that  in  consequence 
of  this  a  person  could  be  punished  in  one  county  for  selling  liquor,  and  not 
in  the  other.  The  same  arguments  would  apply  to  the  dram-shop  law ;  for  if 
the  tax-payers  of  one  town,  city,  or  county  withhold  their  assent  to  the  grant- 
ing of  license,  and  the  tax-payersof  another  town,  city,  or  county  give  their  as- 
sent, a  person  selling  liquor  in  quantities  lees  than  a  gallon  could  be  punished  for 
making  such  sale,  while  a  person  selling  liquor  in  the  same  quantities  when 
the  assent  of  the  tax-payers  had  been  obtained  would  not  be  liable  to  punish- 
ment. 

It  is  insisted  that  the  law  repeals  the  pharmacist  and  druggist  law,  and  is 
on  that  account  unconstitutional.  It  will  be  time  enough  to  determine  that 
question  when  a  case  is  presented  calling  for  its  determination.  The  power 
of  the  legislature  to  repeal  laws  is  as  broad  as  their  power  is  to  make  them;  and 
if,  in  the  exercise  of  their  power  to  pass  a  law,  they  at  the  same  time  repeal 
one,  such  repeal  cannot  be  made  the  test  to  try  the  validity  of  the  law  passed. 

It  is  also  claimed  that  the  act  in  question  is  irrepealable.  I  am  unable  to 
understand  the  ground  on  which  tliis  claim  is  based.  The  right  of  the  l^s- 
lature  to  repeal  a  law,  provided  such  repeal  does  not  take  away  a  vested  right, 
or  imp<iir  the  obligation  of  a  contract,  is,  I  think,  beyond  dispute.  What 
vested  right  would  be  taken  away,  or  what  obligation  of  a  contract  would  be 
impaired,  by  the  repeal  of  this  act.    The  question  answers  itself. 

It  is  also  claimed  that  the  ninth  section  of  the  act,  which  provides  a  punish- 
ment for  its  violation,  is  unconstitutional,  in  that  it  prescribes  a  greater  pun- 
ishment than  is  prescribed  for  a  violation  of  the  dram-shop  law.  It  will  also 
be  time  enough  to  decide  this  question  when  a  case  arises  demanding  its  de- 
cision. But,  conceding  (without  deciding  the  point)  that  said  section  9  is  un« 
constitutional  as  claimed,  it  does  not  render  the  whole  act  void.  It  is  said  in 
case  of  State  v.  Clarke^  54  Mo.  18:  *'It  is  not  pretended  that  unconstitutional 
provisions  in  a  law  make  it  totally  void.  On  the  contrary,  it  is  well  settled 
that  they  do  not,  and  that  a  law  may  well  stand  su  far  as  it  is  constitutional, 
although  it  has  in  it  certain  provisions  which  are  not  valid. "  State  v.  Binder^ 
38  Mo.  450;  Cooley,  Const.  Lim.  176-178. 

Much  of  the  argument  made  by  counsel  for  relator  is  addressed  to  the  im- 
policy of  the  act.  That  line  of  argument  is  proper  for  the  legislative  ear,  but 
not  for  ours.  With  this  policy  we  have  nothing  to  do.  Our  business  is,  dis^ 
ceie  lex,  non  dare  Zea?, — ^to  declare  what  the  law  is,  not  to  make  it  or  decide 
what  it  ought  to  be.    That  is  a  responsibility  resting  upon  the  legislature. 

In  view  of  the  rule,  stated  in  the  first  part  of  this  opinion,  by  which  all 
courts  are  guided  in  determining  the  constitutionality  of  a  law;  and  in  view 
of  the  decisions  of  tins  court  on  the  validity  of  acts  similar  in  principle  to  the 
one  under  consideration,  and  the  decided  weight  of  authority,  as  indicated  in 
the  opinions  of  the  highest  courts  of  other  states  upon  like  questions,  we  must 
hold  the  said  act  of  1887  to  be  a  valid  and  constitutional  law.  The  judgment 
of  the  circuit  court  awarding  peremptory  writ  is  hereby  reversed,  and  pro- 
ceeding dismissed,  with  the  concurrence  of  Judges  KAYtBhAOK^  and  Bbaob. 
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Sherwood,  J.,  {dUfsentinff.)  This  appeal  is  taken  in  order  that  it  may  be 
<)etermined  whether  the  circuit  court  of  Grundy  county  was  correct  in  ruling 
that  the  act  in  relation  to  *'dram-Bhops,  local  option,"  etc.,  approved  April  5, 
1887,  commonly  known  as  the  "Wood  Law,'*  afforded  no  valid  ground  to  the 
county  court  of  that  county  for  denying  to  the  relator,  Maggard,  a  license  to 
keep  a  dram-shop  in  a  certain  block  in  the  town  of  Trenton ;  he  having  fully 
complied  with  the  conditions  of  the  act  approved  March  21,  1888,  commonly 
called  the  '* Downing  Law.''  The  title  of  the  act  which  gave  origin  to  this 
proceeding  is  as  follow!:  *^ Dram-Shops — Looal  Option --Mamjfacture  and 
Bale  of  Intoxicants,  An  act  to  provide  for  the  preventing  of  the  evils  of  in- 
temperance by  local  option  in  any  county  in  this  state,  and  in  cities  of  twenty* 
five  hundred  inhabitants  or  more,  by  submitting  the  question  of  prohibiting 
the  sale  of  intoxicating  liquors  to  the  qualified  voters  of  such  county  or  city, 
to  provide  penalties  for  its  violation,  and  for  other  purposes. "  Section  1  pro- 
vides how  a  petition  may  be  presented  to  the  county  court  in  order  to  have  an 
election  held,  etc.  Section  2  provides  how  a  petition  for  a  similar  purpose 
may  be  presented  to  the  body  having  legislative  functions  in  a  city  or  town 
Having  a  population  of  2,500  inhabitants  or  more.  Section  3  provides  bow 
notice  of  the  election  shall  be  published.  The  other  sections  are  as  follows: 
^Sec.  4.  That  all  persons,  voting  at  any  election  held  under  the  provisions  of 
this  act,  who  are  against  the  sale  of  intoxicating  liquors,  shall  have  written 
or  printed' on  their  ballots,  •  Against  the  sale  of  intoxicating  liquors; '  and  all 
those  who  are  in  favor  of  the  sale  of  such  intoxicating  liquors  shall  have  writ- 
ten or  printed  on  their  ballots,  *For  the  sale  of  intoxicating  liquors:'  pro- 
vided that,  if  the  county  court  or  municipal  body  ordering  such  election  deem 
it  expedient,  tliey  may  order  that  both  the  above  sentences  may  be  written  or 
printed  on  the  tickets  to  be  used  and  voted  at  said  election,  with  the  further 
instruction  printed  on  such  tickets  or  ballots,  *  Erase  the  clause  you  do  not 
want. '  Sec.  5.  If  a  majority  of  the  votes  cast  at  such  election  be  *  for  the 
sale  of  intoxicating  liquors,'  such  intoxicating  liquors  may  be  sold  under  the 
provisions  of  existing  laws  regulating  the  sale  thereof,  and  the  procuring  of 
license  for  that  purpose;  and,  if  a  majority  of  the  votes  cast  at  such  election 
be  'Against  the  sale  of  intoxicating  liquors,'  the  county  court  or  municipal 
body  ordering  such  election  shall  publish  the  result  of  such  election  once  a 
week  for  four  consecutive  weeks,  in  the  same  newspaper  in  which  the  notice 
of  election  is  published;  and  the  provisions  of  this  act  shall  take  effect  and  be 
in  force  from  and  after  the  date  of  the  last  insertion  of  the  publication  last 
above  referred  to :  and  provided,  further,  that  no  license  to  sell  intoxicating 
liquors  of  any  description,  prohibited  by  this  act,  shall  be  granted  during  the 
time  of  publication  last  above  mentioned;  and  provided,  further,  that  this  act 
shall  not  be  so  construed  as  to  interfere  with  any  license  issued  before  the  day  of 
8uch  election,  but  such  license  may  run  until  the  day  of  its  expiration,  and  shall 
not  be  renewed.  The  election  in  this  act  provided  for,  and  the  result  thereof, 
may  be  contested  in  the  same  manner  as  is  now  provided  by  law  for  the  con- 
test of  the  elections  of  county  officers  in  this  state.  Sec.  6.  That,  if  a  major- 
ity of  the  votes  cast  at  any  election  held  under  the  provisions  of  this  act  shall 
be  *  Against  the  sale  of  intoxicating  liquoi-s,'  it  shall  not  be  lawful  for  any 
person  within  the  limits  of  such  county  Hying  outside  of  the  corporate  limits 
of  any  city  or  town  having,  at  the  date  oi  such  order  of  election,  a  population 
of  twenty-five  hundred  inhabitants  or  more)  or  city,  as  the  case  may  be,  to 
directly  or  indirectly  sell,  give  away,  or  barter,  in  any  manner  whatever,  any 
kind  of  intoxicating  liquors,  or  beverage  containing  alcohol  in  any  quantity 
whatever,  under  the  penalties  hereinafter  prescribed.  Sec.  7.  That  whenever 
the  election  in  this  act  provided  for  has  been  held  and  decided,  either  ^  for '  or 
< against'  the  sale  of  intoxicating  liquors,  then  the  question  shall  not  be  again 
submitted  within  four  years  next  thereafter  in  the  same  county  or  city,  as  the 
case  may  be,  and  then  only  upon  a  new  petition,  and  in  every  respect  con- 
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forming  to  the  provisions  of  this  act.  Sec.  8.  That  nothing  in  this  act  shall 
be  so  constraed  as  to  prevent  the  sale  of  wine  for  sacramental  purposes;  nor 
shall  anything  herein  contained  prevent  licensed  druggists  or  pbarmacists- 
from  furnishing  pure  alcohol  for  medicinal,  art,  scientific,  and  mechanical  pur- 
poses. Sec.  9.  That  any  person  violating  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  three  hundred  dollars  nor  more  than  one  thousand 
dollars,  or  by  Imprisonment  in  the  county  jail  not  less  than  six  months  nor 
more  than  twelve  months,  or  by  both  such  fine  and  ii#prisonment. " 

The  ruling  that  this  court  is  thus  called  on  to  review  brings  in  question 
the  constitutional  validity  of  the  **  Local  Option  Law .  **  That  validity  is  ques- 
tioned in  various  ways,  and  from  different  points  of  view.  I  will  now  con^ 
sider  the  objections  which  are  urged  against  its  validity.  If  any  one  of  them 
be  sustained,  further  inquiry  as  to  others  will  be  needless;  but,  owing  to  the* 
importance  of  the  subject,  I  will  consider  them  all. 

And,  first,  I  will  notice  the  difference,  in  essential  particulars,  between  the- 
constitution  of  1865  and  those  of  our  present  constitution.  The  first  section 
of  article  4  of  the  former  provides  that  *'the  legislative  power  shall  be  vested 
in  a  general  assembly,  which  shall  consist  of  a  senate  and  a  house  of  repre- 
sentatives. ''  The  first  section  of  an  article  of  the  same  number  in  the  consti- 
tution of  1875  provides  that  "the  legislative  power,  subfeet  to  tA«  limitatUmf 
herein  contained,  shall  be  vested  in  a  senate  and  house  of  representatives,  to* 
be  styled  <The  General  Assembly  of  the  State  of  Missouri.'"  I  have  itali- 
cised the  words  which  I  regard  as  constituting  one  of  those  essential  differ- 
ences which  I  have  mentioned.  In  the  same  article,  and  under  the  appropri- 
ate sub-title  of  "Limitation  on  Legislative  Power,"  are  grouped  many  things 
which  the  legislature  is  absolutely  forbidden  to  do,  or  else  forbidden  to  do  ex- 
cept in  a  specified  way.  These  prohibitions  and  specifications  begin  at  section 
43  of  that  article,  and  continue  on  to  section  52,  inclusive,  when  we  have  sec* 
tion  53,  which  declares:  "The  general  assembly  shall  not  pass  any  local  or 
special  law."  Then  follows,  in  that  section,  some  thirty  odd  specifications, 
wherein  are  specified  those  things  which  the  general  assembly  is  forbidden 
to  do  through  the  agency  of  a  local  or  special  law.  Among  those  specifica- 
tions I  find  these  prohibitions:  "Regulating  the  affairs  of  counties,  cities, 
townships,  wards,  or  school-districts;  ♦  *  *  incorporating  cities,"  etc.,- 
"or  changing  their  charters.  *  *  *  In  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  local  or  special  law  shall  be  enacted;  and 
whether  a  general  law  could  have  been  made  applicable  in  any  case  is  hereby^ 
declared  a  judicial  question,  and,  as  such,  shall  be  judicially  determined,  with* 
out  regard  to  any  legislative  assertion  on  that  subject.  Nor  shall  the  general 
assembly  indirectly  enact  such  special  or  local  law  by  the  partial  repeal  of  sl 
general  law;  but  laws  repealing  local  or  special  acts  may  be  passed."  Then 
follows  section  54  of  the  same  article,  providing  that  "no  local  or  special  law 
shall  be  passed  unless  notice  of  the  intention  to  apply  therefor  shall  have  been 
published  in  the  locality  where  the  matter  or  thing  to  be  affected  may  be  sit- 
uated, which  notice  shall  state  the  substance  of  the  contemplated  law,"  etc. 

1.  The  question  then  presents  itself,  is  the  "  Wood  Law''  a  general  law,  or 
a  local  or  special  lawf  A  general  or  public  law,  and  a  special  or  private  law, 
are  thus  defined  by  eminent  text  writers  and  jurists:  In  Potter's  Dwarris  it 
.  is  said:  "A  public  act  is  a  univeTrsal  rule  that  regards  the  whole  community. 
•  *  *  Pi-ivate  acts  are  those  w  hich  concern  only  a  particular  species,  thing, 
or  person;  i*  *  *  as  acts  relating  to  any  particular  place,  or  to  one  or 
divers  particular  counties.  *  *  *  A  general  or  public  act,  then,  regards- 
the  whole  community."  Potter's  Dwar.  St.  62,  53.  To  the  same  effect,  .lee- 
1  Kent,  Gomm.  459,  460;  1  Bl.  Comm.  85,  86.  Sedgwick  says:  "An  act  \^ 
local  when  the  subject  relates  only  to  a  portion  of  the  people  or  their  property, 
and  may  n«>t,  either  in  its  subject,  operation,  or  immediate  necessary  resuUs». 


Digitized  by 


Google 


Mo.]  STATE  V.  POND.  481 

siffect  the  people  of  the  -state  or  their  property  in  fi[eneral. "  Sedg.  St.  &  Const. 
lirt  w,  (2(1  Ed.)  529.  Sedgwick  is  approvi  ngly  cited  in  a  recent  California  case, 
and  a  statute  of  that  state  relating  only  to  one  county  was  held  special.  Earle 
V.  Board  of  Edticationr  55  Cal,  48y. 

In  a  case  in  Kew  York»  an  act  of  the  legislature  came  under  discussion, 
which  by  its  terms  affected  the  people  of  ttoo  counties.  Folqer,  J.,  deliver- 
ing the  opinion  of  the  court,  among  other  things  remarked:  **It  cannot  be 
said  that  an  act  havingforce  only  in  one  county  is  local,  but  tiiat  an  act  in  ttoo 
counties  is  general;"  and,  after  quoting  tlie  authorities,  thus  announced  the 
conclusion  of  tlie  court:  **It  must  be  held,  then,  from  the  authorities,  that  an 
act  is  local,  within  the  meaning  of  the  constitution,  wiiich  in  its  subjects  re- 
lates to  a  portion  of  the  people  of  the  state,  or  to  their  property."  People  v. 
/Supervisors,  43  N.  Y.  10.  Tested  by  the  foregoing  rules  and  definitions,  the 
"Wood  Law"  must  be  pronounced  both  a  local  and  a  special  law ;  and,  if  either 
the  one  or  the  other,  it  falls  under  the  ban  of  the  constitution.  If  the  legis- 
lature by  an  act  had  designated  those  counties  and  towns  byname  which  ha^e, 
as  ic  is  said,  adopted  by  their  votes  "local  option,"  it  could  not  be  doubted 
that  such  an  act  would  be  both  special  and  local.  The  fiict  that  the  people  by 
their  votes,  instead  of  the  legislature  by  an  act,  have  designated  those  coun- 
tiesy  cannot  alter  the  principle,  or  vary  the  result;  for  wliat  the  legislature 
cannot  do  directly  it  cannot  do  indirectly.  In  such  cases  "the  constitution- 
ality of  an  act  is  to  be  determined  by  its  operation,  and  not  by  the  form  it 
may  be  made  to  assume."  State  v.  Judges,  21  Ohio  St.  11.  But  a  more  re- 
stricted definition  of  a  special  statute  may  be  adopted  and  applied  in  this  case, 
and  still  the  act  in  question  must  be  held  a  special  law.  State  v.  Herrmannt 
75  Mo.  340,  after  giving  the  correct  definition  of  a  special  law,  as  above  quoted, 
following  the  ruling  in  State  v.  Tolle,  71  Mo.  645,  states  "that  a  statute  which 
relates  to  persons  or  things  as  a  class  is  a  general  law,  while  a  statute  which 
relates  to  particular  persons  or  things  of  a  class  is  special."  Here,  the  stat- 
ute being  discussed  relates  not  to  dram-shop  keepers  as  a  class, — dram-sliop 
keepers  all  over  the  state, — only  to  those  particular  persons  of  that  olass  who 
happen  to  reside  in  certain  localities  affected  by  a  majority  vote,  etc.  I  re- 
peat that  had  the  legislature,  by  anticipatory  legislation,  pointed  out  those 
counties  where  such  a  vote  has  since  occurred,  and  by  express  enactment  done 
what  it  is  claimed  has  been  done  by  a  majority  vote  of  the  people,  who  could 
doubt  or  who  deny  that  such  a  law  was  anything  more  or  less  than  a  special 
or  local  lawf  Admitting,  then,  for  argument's  sake,  that  the  people  have^ 
as  much  law-making  power  as  has  the  legislature,  still  it  will  hardly  be  con* 
tended  that  they  have  any  more,  or  that  they  could  by  their  vote  do  that  which 
the  legislature  could  not  by  express  legislative  enactment. 

2.  But  the  act  is  so  repugnant  to  the  "Downing  Law"  that  it  of  necessity 
accomplishes  the  repeal  of  that  law  in  all  those  localities  where  the  "Wood 
Law"  has  been  adopted,  for  in  those  places  it  is  impossible  to  contend  that 
both  statutes  can  stand  together.  One  must  give  way;  for  they  differ  in  their 
methods  of  procedure,  and  in  their  penalties.  Smith.  Com.  Law,  896^99; 
Sedg.  St.  &  Const.  Law,  100,  104,  and  cases  cited.  It  will  not  admit  of  a 
doubt  that  the  *'Doioning  Law''  is  a  general  law, — one  operating  all  over  the 
state.  This  being  the  case,  the  "Wood  Law,"  in  all  those  counties  and  local- 
ities where  adopted,  accomplishes,  if  valid,  the  ^* partial  repeal"  of  the  "Down- 
ing Law;"  thus  converting  tliat  law  into  a  local  or  special  law,  which  will  be 
of  force  only  in  those  counties  left  nnlonched  by  the  operation  of  the  "Wood 
Law."  Could  the  legislature,  by  an  act  to  that  effect,  provide  for  the  partial 
repeal  of  the  "Downing  Law"  in  all  those  counties  and  localities  (naming 
them)  where  the  "Wood  Law"  has  been  adopted?  Would  not  such  an  act 
be  local  and  special,  in  the  light  of  the  authorities  I  have  cited?  If  this  ques- 
tion be  answered  in  the  affirmative,  as  I  am  persurded  it  must  be,  then  it 
stands  to  reason  that  the  people,  acting  upon  a  basis  of  legislative  authority ». 
v.68.w.no.7 — 31  ^       _  C"r^r^n](> 
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could  do  no  raore  by  their  votes  than  the  legislature  could  do  by  a  law  to  the 
same  effect.  Not  only  does  the  "Wood  Law»"  if  valid,  repeal  the  "Downing 
Law"  m  toto^  wherever  the  former  is  operative,  but  jt  also  accomplishes  the 
repeal  of  the  act  respecting  druggists  and  pharmacists,  in  so  far  as  the  latter 
act  is  inconsistent  with  the  "Wood  Law."  In  such  cases  the  partial  repug- 
nancy accomplishes  the  partial  repeal.  Potter's  Dwar.  St.  113, 155,  and  cases 
cited;  Van  Rensselaer  v.  Snyder,  9  Barb.  308.  And  the  same  observations 
apply  to  the  druggists*  and  pharmacists'  act  as  apply  to  the  "Downing  Law." 
And  it  is  equally  clear  that  the  "Wood  Law,"  where  operative,  also  accom- 
plishes these  results:  It  forbids  the  manufacture  of  liquor,  and  wine-growers 
from  selling  their  own  products  on  their  own  premises,  as  now  by  the  gen- 
eral law  they  are  permitted  to  do;  and  the  general  merchant,  and  the  wine 
and  beer  house  keeper,  are  also  interdicted  from  selling.  2  Kev.  St.  §§  5459, 
5460,  5463.  If  the  druggist  should  sell  wine  for  aught  but  sacramental  pur- 
ppees,  or  anything  else  than  pure  alcohol  for  medicinal  purposes,  however 
pressing  the  necessity  or  urgent  the  need,  he  would  render  himself  criminally  re- 
sponsible. Nay,  more:  if  the  farmer  at  his  frugal  board  should  give  his  guest 
or  his  child  a  glass  of  wine  from  his  own  vineyard,  or  cider  from  his  own 
press,  or  even  a  physician  should  administer  to  his  sick  or  dying  patient  a 
draught  of  wine,  they,  too,  would  become  criminals.  An  act  of  such  search- 
ing and  sweeping  provisions,  which  thus  strikes  down  the  hand  of  hospitality, 
and  forbids  the  holy  ministrations  of  charity,  which  brands  as  criminal  the 
performance  of  olflces  of  the  most  urgent  human  necessity,  surely  demands  at 
the  hands  of  the  courts  the  most  jealous  observation  before  it  receives  the 
stamp  of  legal  validity.  Counsel  for  respondents  take  no  alfirmative  position 
on  the  point  whether  the  act  under  consideration  accomplishes  the  partial  re- 
peal of  the  "Downing  Law."  Counsel,  however,  in  another  case  now  pend- 
ing in  this  court,  come  out  flatly  and  say:  "It  is  not  a  repeal  of  the  dram-shop 
law,  as  plaintiffs  claims,  but  only  provides  for  another  mode  of  obtaining  the 
consent  of  the  people  interested."  The  inconsistencies  and  repugnancies  be- 
tween the  two  acts  are,  however,  so  palpable,  that  no  room  would  seem  to  be 
left  for  discussion.  The  crucial  test  of  the  matter  is  found  in  the  answer  to 
this  question.  If  a  man  is  arrested,  in  a  county  which  has  adopted  the  "  Wood 
Law,"  for  selling  whisky,  under  which  law  would  he  be  tried,  and  under 
which  law  punished?    This  question  furnishes  its  own  conclusive  answer. 

3.  But  it  is  wholly  immaterial,  so  far  as  concerns  the  result,  whether  the 
"Wood  Law"  operates  as  a  partial  repeal  or  a  partial  suspension  of  the 
"Downing  Law. "  If  a  partial  repeal, — a  repeal  limited  by  the  boundaries  of 
certain  counties,  cities,  or  towns, — ^then  the  consequences  alre^y  noted  will 
occur.  If  It  be  said  that  no  repeal  has  occurred,  then  it  must  be  obvious 
that  the  "Wood  Law,"  during  the  time  it  has  force  in  any  given  locality, — 
during  the  time  the  former  law  lies  dormant, — will  operate  as  a  partial  sus- 
pension of  a  general  law,  to-wit,  the  "Downing  Law."  Touching  this  point. 
Judge  Cooley  observes:  "The  legislature  may  suspend  the  operation  of  the 
general  laws  of  the  state;  but  when  it  does  so  the  suspension  must  be  gen- 
eral, and  cannot  be  made  for  individual  cases,  or  for  particular  loealities.*^ 
Const.  Lim.  (5th  Ed.)  484.  Now,  the  "Wood  Law"  is  either  a  general  or 
a  local  or  special  law.  If  a  local  or  special  law,  it  falls  under  the  express  pro- 
hibitions of  the  constitution.  If  a  general  law,  then  it  is  unconstitutional, 
because  of  suspending  the  operation  of  the  "Downing  Law"  and  otherlaws  in 
*' particular  localities;''  but  if  it  does  this,  and  only  this,  then  it  is  a  local 
or  special  law.  as  much  so  as  if  those  localities  had  been  ascertained  and 
named  in  the  act  itself.  Courts  of  justice  cannot  permit  that  to  be  done  by  an 
indirection,  which  could  not  be  done  by  a  direct  method  of  procedure;  cannot 
permit  "constitutional  prohibitions  to  be  evaded  by  dressing  up  special  laws 
in  the  garb  and  guise  of  general  statutes.'*     State  v.  Herrmann,  75  Mo.  340. 

4.  If  I  have  been  correct  in  holding  the  "Wood  Law"  a  local  or  special  one, 
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then  it  follows  that  it  also  violates  two  other  prohibitions  of  section  53, 
aforeasid,  by  **r^ulating  the  affairs  of  counties,  cities/'  etc.,  and  by  chang- 
ing tlie  charters  of  cities.  The  **  Wood  Law''  is  also  obnoxious  to  the  consti- 
tutional objection  that  it  transcends  the  bounds  of  legitimate  legislation  in 
another  particular:  It  subjects  certain  dram-shop  keepers,  who  reside  in  lo- 
calities where  the  law  referred  to  has  been  adopted,  to  larger  fines  and  greater 
puniehmefits  than  those  inflicted  on  persons  of  the  same  class  who  live  in 
other  counties  or  localities.  Frequently,  the  new  law,  in  its  operation,  will 
be  sharply  contrasted  with  the  old  one,  in  practically  the  same  locality,  and 
frequently  in  the  same  county,  separated  by  but  the  narrow  boundary  which 
divides  county  from  city,  or  county  from  county.  Thus,  under  the  old  law, 
the  highest  punishment  which  could  be  inflicted  for  selling  an  ounce  of  whisky 
would  be  a  fine  of  $200;  but  in  those  counties  and  localities  where  the  new 
law  is  in  force,  the  fine  could  not  be  less  than  $300,  while  it  might  be  $1,000, 
as  well  as  an  imprisonment  for  12  months.  Can  such  a  law,  partial  as  it  is, 
stand  the  test  of  judicial  scrutiny?  Can  the  legislature,  as  parens  patrUe^ 
with  impartial  hand,  and  for  the  eame  offense,  inflict  on  one  man  a  light 
penalty,  and  on  his  next-door  neighbor  a  heavy  punishments  Speaking  of 
of  such  laws.  Judge  Cooley  says:  **But  a  statute  would  not  be  constitutional 
m  m  m  which  should  select  particular  individuals  from  a  class  or  locality, 
and  subject  them  to  peculiar  rules,  or  impose  upon  them  special  obliga- 
tions or  burdens  from  which  others  in  the  same  locality  or  class  are  exempt. 
•  *  ♦  But  every  one  has  a  right  to  demand  that  he  be  governed  by  gen- 
eral rules;  and  a  special  statute  which,  without  his  consent,  singles  his  case 
out  as  one  to  be  regulated  by  a  different  law  from  that  which  is  applied  in  all 
similar  cases,  would  not  be  legitimate  legislation,  but  would  be  such  an  arbi- 
trary mandate  as  Is  not  within  the  province  of  free  government.  Those  who 
make  the  laws  *  are  to  govern  by  promulgated,  established  laws,  not  to  be 
varied  in  particular  cases,  but  to  have  one  rule  for  rich  and  poor,  for  the  fa- 
vorite at  court  and  the  countiyman  at  plough.'  This  is  a  maxim  In  constitu- 
tional law,  and  by  it  we  may  test  the  authority  and  binding  force  of  legisla- 
tive enactments."  Const.  Lim.  483-485.  Discussing  such  a  law.  Judge 
Catron  said:  *'The  rights  of  every  individual  must  stand  or  fall  by  the  same 
rule  or  law  that  governs  every  other  member  of  the  body  politic,  or  land,  un- 
der similar  circumstances;  and  every  partial  or  private  law  which  directly 
proposes  to  destroy  or  affect  individual  rights,  or  does  the  same  thing  by  af- 
fording remedies  leading  to  similar  consequences,  is  unconstitutional  and 
void.  Were  it  otherwise,  odious  individuals  and  corporations  would  be  gov- 
erned by  one  law;  the  mass  of  the  oommtinity,  and  those  who  made  the  law, 
by  another;  whereas  the  like  general  law  affecting  the  whole  community 
equally  could  not  have  been  passed. "  Wally^a  Heirs  v,  Kennedy,  2  Yerg.  554. 
To  the  same  effect  is  Bull  v.  Conroe,  13  Wis.  260,  and  cases  cited. 

6.  The  '*  Wood  Law"  is  also  open  to  the  charge  that,  in  certain  localities 
where  it  bears  sway,  it  denies  to  those  resident  therein,  the  equal  protection 
of  the  latos;"  thus  violating  section  1  of  the  fourteenth  amendment  of  the  fed- 
eral constitution.  In  State  v.  Hayes,  81  Mo.  574,  that  section  was  passed 
upon,  and  it  was  ruled  that,  although  it  was  competent  for  the  legislature  by 
a  general  law  to  repeal  all  the  provisions  relating  to  changes  of  venue  in 
criminal  causes;  yet  that  the  legislature  could  not  pass  a  law  for  such  changes  of 
venue,  which  should  be  general  throughout  the  state,  with  a  clause  forbidding 
its  benefits  to  be  enjoyed  by  the  citizens  of  St.  Louis ;  and  that  the  result  was  pre- 
cisely the  same  whether  such  a  law  was  passed  in  the  first  instance,  or  whether, 
by  subsequent  legislation,  the  same  deprivation  of  the  right  elsewhere  en- 
joyed occurred.  Under  the  operation  of  the  new  law,  one  who  violates  its 
provisions  is  deprived  of  his  rights  recognized  in  other  localities,  and  pro- 
tected by  the  general  law  of  the  state,  to  the  extent  that  t?ie  punishment  un- 
der the  new  law  exceeds  that  of  the  old.    If  such  legislation  as  this  is  valid. 
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then  1  confess  I  can  see  no  obstacle  in  the  way  of  having  murder,  rape,  bur^ 
glary,  etc.,  punished  in  as  many  various  ways  as  the  voters  in  an  equal  num* 
ber  of  localities  in  ay,  by  virtue  of  th^  newly-found  law-making  f  unction« 
determine.  My  position  on  this  point  is  shortly  this:  That  a  crime  against 
the  state  can  only  consist  in  the  violation  of  some  puhlie  or  general  law, — a 
law  co-extensive  with  the  boundaries  of  the  state  which  enacts  it,  (4  Bl. 
Gomm.  5;  City  of  Kansas  v.  Clarke  68  Mo.  588,)  and,  of  course,  uniform  in 
its  operation,  and  equally  binding  on  every  member  of  the  community  through- 
out those  boundaries.  Anything  less  than  this  is  not  a  public  or  general, 
but  a  partial,  local,  or  special,  law, — alaw  under  which  noone  can  be  prosecuted 
and  punished  in  the  name  of  the  state  without  a  violation  of  constitutional 
prohibitions  and  guaranties.     Wally^s  Heirs  v.  Kennedy,  supra. 

7.  The  point  next  for  determination  is  whether  the  **  Wood  Law"  is  a  delo- 
gation  of  legislative- power.  If  my  conclusions  on  previous  points  be  correct, 
the  discussion  of  this  point  is  immaterial;  but,  as  it  is  fairly  presented,  it  is 
proper  that  it  should  be  discussed.  Treating  of  the  subject  of  tlie  delegation  of 
such  power,  Mr.  Justice  Cooley  remarks:  "One  of  the  settled  maxims  in  con- 
stitutional law  is  that  the  power  conferred  upon  the  legislature  to  make  laws 
cannot  be  delegated  by  that  department  to  any  other  body  or  authority.  Where 
the  sovereign  power  of  the  state  has  located  the  authority,  there  it  must  re- 
main ;  and  by  the  constitutional  agency  alone  the  laws  must  be  made,  until  the 
constitution  itself  is  changed.  The  power  to  whose  judgment,  wisdom,  and 
patriotism  this  high  prerogative  has  been  intrusted  cannot  relieve  itself  of  tiie 
responsibslity  by  choosing  other  agencies  upon  which  the  power  shall  be  de- 
volved; nor  can  it  substitute  the  judgment,  wisdom,  and  patriotism  of  any 
other  body  for  those  to  which  alone  the  people  have  seen  fit  to  confide  this 
sovereign  trust.''  Oonst.  Lim.  139.  On  the  same  point,  Davis,  G.  J.,  says: 
'*Tlie  maxim  which  lies  at  the  foundation  of  our  government  is  that  all  pol- 
itical power  originates  with  the  people.  But,  since  the  organization  of  govern- 
ment, it  cannot  be  claimed  that  either  the  legislative,  executive,  or  judicial 
powers,  either  wholly  or  in  part,  can  be  exercised  by  them.  By  the  institu- 
tion of  government,  the  people  surrender  the  exercise  of  all  these  sovereign 
functions  of  government  to  agents  chosen  by  themselves.  *  *  *  Thus  all 
power  possessed  by  the  people  themselves  is  given  and  centered  in  their  chosen 
representatives."  Gibson  v.  Mason,  5  Nev.  283.  An  eminent  author,  (cited 
approvingly  by  Judge  Cooley,^  when  discussing  the  same  topic,  observes: 
"  These  are  the  bounds  which  the  trust  that  is  put  in  them  by  the  society, 
and  the  law  of  God  and  nature,  have  set  to  the  legislative  power  of  every 
commonwealth  in  all  forms  of  government:  First.  They  are  to  govern  by 
promulgated  established  laws,  not  to  be  varied  in  particular  cases,  but  to  have 
one  rule  for  rich  and  poor,  for  the  favorite  at  court,  and  the  countryman  at 
plough.  *  *  ♦  Fourthly.  The  legislative  power  neither  must  nor  can 
transfer  the  power  of  making  laws  to  anybody  else,  or  place  it  anywhere  but 
where  the  people  have."     Locke,  Civil  Gov.  §  142. 

Guided  by  these  declarations  of  constitutional  principles, — ^principles  every- 
where admitted,  and  nowhere  denied, — ^I  will  proceed  to  discuss  the  point  in 
hand  in  connection  with  the  authorities  cited.  Is  the  Wood  law  a  delegation 
of  the  legislative  power?  Although  the  adjudicated  cases  are  numerous  which 
discuss  the  question  whether  such  power  has  been  delegated  in  given  in- 
stances, and  although  the  adjndiciitions  may  seem  at  first  blush  to  differ  quite 
widely,  yet,  when  examined  more  narrowly,  however  much  those  decisions  ap- 
parently differ,  in  most  instances  there  will  be  found,  on  the  whole,  a  sub- 
stantial uniformity. 

In  State  v.  Field,  17  Mo.  529,  the  question  presented  was  whether  tlie  leg- 
islature could  invest  the  couuty  court  with  power  to  suspend,  by  order  to  that 
effect,  the  act  of  1851,  being  empowered  so  to  do  by  the  thirty-third  section  of 
that  act;  and  the  power  was  denied,  and  the  section  mentioned  held  unconsti- 
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tutional  and  void.  In  delivering  the  opinion  of  the  court,  GtAMble,  J.,  dis- 
cussed the  subject  in  a  very  able  manner.  In  the  course  of  his  observations* 
he  says:  "The  constitution  of  each  house  of  the  general  assembly  is  provided 
for  in  the  constitution,  the  qualifications  of  the  members,  and  of  the  electors 
who  choose  them.  The  mode  in  which  bills  shall  be  passed  and  authenticated 
is  also  directed;  and  the  machinery  is  complete  for  the  exercise  of  the  legisla- 
tive power  conferred  upon  the  general  assembly.  The  power  thus  conferred 
is  the  power  to  make  laws;  and  the  exercise  of  the  power  is  intrusted  to 
bodies  of  men  who  are  supposed  to  be  selected,  by  the  great  body  of  the  people 
entitled  to  vote,  because  of  their  prudence,  wiadom,  and  integrity.  The  laws 
to  be  passed  form  *  the  rule  of  civil  conduct,  commanding  what  is  right,'  and 
prohibiting  what  is  wrong;*  and  that  rule  derives  its  force  from  the  fact  that 
it  is  the  will  of  the  whole  people,  expressed  by  their  authorized  representa- 
tives, in  the  forms  provided  by  the  constitution,  and  on  subjects  or  questions 
on  which  the  representatives  have  been  intrusted  to  act.  This  power,  thus 
reaching  every  citizen  in  every  relation  and  every  interest,  is  to  be  regarded 
as  a  sacred  trust,  which  is  to  be  exercised  by  those  to  whom  it  has  been  com- 
mited;  and  every  citizen  has  a  right  to  demand  that  the  rule  for  his  conduct 
«hall  be  established  by  that  body  in  which  he,  with  his  other  fellow-citizens, 
has  vested  the  power.  That  portions  of  the  people  are  sometimes  organized 
as  municipal  corporations,  and  are  intrusted  with  the  power  of  making  by- 
laws and  ordinances  for  the  regulation  of  their  own  local  and  peculiar  inter- 
ests, and  to  which  their  assent  is  given  in  the  mode  provided  by  law,  does  not 
make  an  exception  to  the  rule  that  the  legislative  power  conferred  upon  the 
general  assembly  is  to  be  exercised  by  that  body,  and  not  to  be  delegated  to 
othera.  The  history  of  such  corporations,  their  existence  in  the  country  pre- 
vious to  the  adoption  of  the  constitution,  the  principle  of  presumed  consent 
to  ordinances,  subject  to  the  laws  of  the  state,  stands  on  peculiar  grounds, 
and  is  not  a  part  of  the  general  legislative  power  which  is  committed  to  the 
general  assembly,  to  be  exercised  only  by  that  body.*'  The  learned  judge 
then  approvingly  cites  the  case  of  Parker  v.  Com.,  6  Pa.  St.  507,  and  the 
principle  announced  therein,  to  the  effect  that  an  act  giving  to  the  citizens  of 
'Certain  counties  the  power  to  decide  whether  the  sale  of  vinous  or  spirituous 
liquors  should  be  continued  within  such  counties,  and  imposing  a  penally  for 
their  sale,  where  a  majority  of  the  votes  had  been  against  such  sale,  was  un- 
constitutional, goes  on  to  say :  "  The  difference  between  the  statute  which  was 
before  the  supreme  court  of  Pennsylvania  and  that  now  under  consideration 
is  that  the  entire  act  there  depended  for  its  force  in  any  county  upon  the  pop- 
ular vote  being  cast  in  its  favor  at  the  polls,  without  which  it  was  not  to  be 
binding  as  a  law ;  while  the  act  before  us,  being  in  its  own  terms  the  expres- 
sion of  the  judgment  and  will  of  the  legislature,  allows,  by  its  thirty-third 
section,  the  judgment  and  will  of  a  county  court  to  set  aside  that  of  the  leg- 
islature, and  adopt  a  different  rule.  The  difference  between  the  two  acts  is 
more  in  form  than  substance.  Tlie  question  passed  upon  by  the  voters  in 
Pennsylvania  was  whether  a  law  previously  existing,  which  authorized  the 
issuing  of  licenses  for  the  sale  of  liquor,  should  be  suspended  for  a  year,  so 
that  no  license  during  that  time  should  be  issued;  and,  as  the  majority  of 
voters  determined,  the  law  was  or  was  not  in  force.  The  question  in  our  act 
which  is  to  be  passed  upon  by  the  court  is  whether  the  new  act  shall  be  sus- 
pended, and  the  old  act  revived,  and,  if  so,  for  how  long  a  period."  Then, 
after  noticing  the  decision  in  Rioe  v.  Foster,  4  Har.  (Del.)  479,  and  stating 
that  the  act  was  precisely  like  the  Pennsylvania  act,  and,  for  similar  reasons, 
held  void,  he  remarks:  "The  opinions  delivered  by  the  judges  enter  at  large 
into  the  consideration  of  the  nature  of  the  powers  intrusted  to  the  legislative 
department,  and  enforce  the  duty  of  the  legislature  to  exercise  the  powers 
upon  their  own  responsibility.  It  is  clearly  shown  that  the  power  thus  com- 
mitted by  the  people  into  the  hands  of  their  constitutional  representatives  is 
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not  to  be  delegated  to  others,  not  trusted  by  the  people;  nor  is  it  within  the 
contemplation  of  the  constitution  that  the  representatives  shall  attempt  to 
yield  up  the  power  to  any  portion  of  the  people  themselves. " 

In  another  case  in  the  same  volume,  Oamble,  J.,  clearly  points  out  the  dis- 
tinction between  acts  which  may  or  may  not  be  referred  to  popular  action. 
He  says:  "It  may  be  proper,  however,  to  state  that  it  is  not  by  any  means 
clear  to  the  minds  of  the  court  that  the  act  under  consideration  is,  or  pi-o> 
f esses  to  be,  a  delegation  of  legislative  power.  The  establishment  of  a  cou  n ty, 
upon  the  consent  of  the  inhabitants  to  assume  the  consequent  burdens,  is  not 
like  the  submission  of  a  law  affecting  private  rights  to  the  vote  of  the  inhab- 
itants of  a  particular  locality  to  determine  whether  it  shall  be  in  force  or  not. " 
State  V.  Scott,  17  Mo.  521. 

In  City  of  8t.  Louis  v.AlexandeTf  23  Mo.  483,  the  constitutionality  of  a 
law  authorizing  the  county  court  of  St.  Louis  county  to  submit  to  the  voters 
of  the  county  the  question  of  subscribing  a  sum  of  money  to  the  capital  stock 
of  a  railroad  company  was  passed  upon  by  this  court,  and  the  constitution- 
ality of  the  act  upheld;  and  I  will  quote  the  grounds  upon  which  this  court 
based  its  ruling:  "It  is  not  a  delegation  of  legislative  power  to  the  city  au- 
thorities to  do  certain  things  before  the  act  is  to  be  a  law,  and,  if  not  done,  no 
law.  The  act  is  a  complete  expression  of  legislative  will.  It  is  a  law  in 
itself,  and  is  as  much  a  law  notwithstanding  the  mayor  and  city  council 
should  refuse  to  do  any  act  under  it  as  if  they  were  to  comply  fully  with  its 
mandates.  No  act  on  the  part  of  the  city  is  required  to  make  it  a  law.  The 
legislature  must  exercise  the  power  to  make  laws.  The  power  remains  with 
that  body  alone;  it  cannot  be  delegated.  Yet  no  one  will  deny  to  the  legis- 
lature the  power  to  pass  laws  with  conditions  on  many  subjects.  Still,  there 
may  be  conditions  which  would  make  such  laws  unconstitutional.  'A  law 
opening  a  road  on  condition  that  the  owner  of  the  land  over  which  it  passes 
will  give  it  for  that  purpose;  a  law  for  building  a  bridge  on  condition  that 
individuals  will  contribute  to  the  cost  in  certain  proportions;  a  law  altering, 
abridging,  or  enlarging  the  vested  powers  of  corporations  aggregate,  subject 
to  the  consent  of  such  corporations;  a  law  giving  to  school-districts  a  portion 
of  the  school  fund,  on  condition  that  such  districts  will  raise  an  equivalent 
or  proportional  sum, — are  all  instances  of  proper  conditional  legislation,  even 
though  the  assent  of  the  corporators,  in  the  one  case,  to  the  change  of  their 
charter,  or  of  the  district,  in  the  other,  to  accept  the  donation,  and  comply 
with  its  terms,  should  be  signified  by  a  majority  vote.  These  are  all  good  con- 
ditions, capable  of  being  performed  without  any  interfering  with  the  legisla- 
tive will.  But  the  law  declaring  an  offense,  or  providing  a  punishment,  or 
repealing  an  existing  law,  on  condition  that  the  governor  or  any  other  indi- 
vidual shall  assent  to  it,  is  as  plainly  unconstitutional.  It  is  the  naked  veto 
power.  It  substitutes  for,  or  rather  adds  to,  the  legislative  will  another  will, 
which  it  makes  necessary  to  the  existence  of  the  law.  This  is  unconstitutional. 
Ko  one  doubts  it.  No  one  will  pretend  that  a  law  with  such  a  condition 
would  be  good.'  Per  Harrington,  J.,  in  Rice  y, Foster,  4  Har.  (Del.)  499. 
See  Parker  v.  Com.,  6  Pa.  St.  610;  State  v.  Field,  17  Mo.  529;  Aurora  v.  U. 
S,,  7  Granch,  382.  But  this  statute  does  not  depend  upon  any  condition  for 
its  force,  existence,  or  sanction.    It  is  not  unconstitutional.'' 

In  State  v.  Wilcox,  45  Mo.  458,  an  act  was  held  not  open  to  constitutional 
objections  which  authorized  cities,  etc.,  to  organize  for  school  purposes,  by  a 
vote  to  that  effect.  Wagner,  J.,  in  delivering  the  opinion  of  the  court,  cited 
with  approval  State  v.  Field,  State  v.  Scott,  and  City  v.  Alexander,  supra,^ 
and  in  the  course  of  his  remarks  said:  "The  first  position  assumed  by  the 
counsel  for  the  plaintiff  in  error,  to  invalidate  the  proceedings,  is  that  the 
chapter  whence  the  authority  is  derived  is  not  a  law  of  its  own  force,  en- 
acted by  the  law-making  power  of  the  land,  but  depends  for  its  existence 
upon  a  vote  of  the  people  in  the  locality  where  it  is  sought  to  be  made  opera- 
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live.  *  ♦  ♦  It  is  undoubtedly  true  that,  under  our  form  of  government, 
laws  must  be  enacted  by  tlie  legislative  bodies  to  which  the  legislative  power 
is  committed  by  the  constitution.  The  legislators  cannot  divest  themselves 
of  the  responsibility  of  enacting  laws  by  a  reference  of  the  questions  of  their 
passage  to  their  constituents.  One  of  the  earliest  cases  on  the  subject  is 
Barto  V.  ffimrod,  8  N.  Y.  483,  where  the  legislature  of  New  York  framed  a 
law  concerning  free  schools.  The  legislature  did  not  enact  or  adopt  the  law ; 
but  the  tenth  section  of  the  act  declared  that  the  electors  should  determine  by 
ballot,  at  the  next  annual  election,  whether  the  act  should  or  should  not  be- 
come a  law.  There  it  will  be  perceived  that  the  legislature  merely  proposed 
the  law,  and  left  its  enactment  to  the  people.  The  court  of  appeals  held  that, 
the  law  having  never  been  passed  by  the  legislature, — ^the  only  body,  under 
the  constitution,  that  was  competent  to  pass  a  law, — it  was  void  and  of  no 
effect.  *  «  *  Now,  the  legislature  cannot  propose  a  law,  and  submit  it 
to  the  pei^ple,  to  pass  or  reject  it  by  a  general  vote.  That  would,  indeed,  be 
legislation  by  the  people.  But  the  proposition  cannot  be  successfully  contro- 
verted that  a  law  may  be  passed  to  take  effect  on  the  happening  of  a  future 
event  or  contingency.  The  future  event,  ihe  happening  of  the  contingency, 
or  the  fulfillment  of  a  condition,  affords  no  additional  etficacy  to  the  law,  but 
simply  furnishes  the  occasion  for  the  exercise  of  the  power.  The  law  is  com- 
plete and  effective  when  it  has  passed  throuf^h  the  forms  prescribed  for  its 
enactments,  though  it  may  not  operate,  or  its  influence  may  not  be  felt,  until 
a  subject  has  arisen  upon  which  it  can  act.  In  the  case  we  are  now  consid- 
ering, the  act  took  effect  with  the  other  laws  contained  in  the  statutes.  It 
was  passed  according  to  the  prescribed  forms  designated  in  the  constitution. 
Its  enactment  did  not  depend  upon  any  popular  vote,  but  parties  to  be  affected 
by  it  were  at  liberty  to  accept  the  privileges  granted,  and  incur  the  burdens 
and  obligations  it  would  impose,  as  their  interest  or  will  should  dictate.  If 
they  elected  not  to  avail  themselves  of  its  privileges,  it  did  not  in  the  least 
impair  its  force;  it  still  stood  a  valid  enactment  on  the  statute-book.  If  they 
organized  under  it,  they  were  entitled  to  the  benefit  of  its  provisions;  but  in 
eitlier  event  the  law  remained  the  same.  There  is  no  pretense,  therefore,  for 
saying  that  the  law  is  objectionable  because  it  depends  for  its  eificacy  on  the 
vote  of  the  people.  This  point  must  be  ruled  against  the  plaintiff  in  error.** 
That  case  has  been  grossly  misconceived.  The  whole  of  the  school  law  took 
effect  and  was  passed  at  the  same  session.  Among  the  chapters  of  that  law 
was  chapter  47.  Sections  7,  8,  9,  and  10  of  that  chapter  went  into  immedi- 
ate operation  according  to  the  express  terms  of  section  14.  The  other  and 
prior  sections  of  the  chapter  were  only  enacted  in  order  to  admit  adjacent  ter- 
ritory to  be  attached  for  school  purposes  to  some  city  or  town.  The  law,  as 
a  whole,  stood  and  went  into  operation  whether  a  vote  was  taken  or  not. 
The  vote  was  a  mere  permissive  incident  in  the  execution  of  the  law. 

The  case  of  State  v.  Bindery  88  Mo.  450,  rested,  perhaps,  upon  considera- 
tions, already  adverted  to,  in  State  v.  Field j  and  City  v.  Alexander,  supra, 
and  for  the  reasons  there  stated  was  not  a  delegation  of  legislative  power,  but 
a  law  authorizing  the  municipal  corporation  of  St.  Louis  county,  upon  a  vote 
taken  to  that  effect,  to  pass  an  ordinance  allowing  the  sale  on  Sunday  of  re- 
freshments, (distilled  liquors  excepted.)  The  constitutionality  of  the  law  of 
1857  was  not  touched  upon,  and  the  broad  intimation  is  moreover  given  that 
the  city  of  St.  Louis  possessed  the  power  to  pass  such  an  ordinance  without 
the  aid  of  such  a  law.  The  opinion  of  the  judges  of  this  court,  reported  in 
65  Mo.  295,  in  reference  to  the  "Township  Organization  Law,"  rested  also 
upon  considerations  already  set  forth  in  State  v.  Field,  State  v.  Scott,  City 
V.  Alexander,  and  Dome  v.  Wilcox,  supra. 

In  Lammert  v.  Lidwell,  62  Mo.  188,  this  court  again  had  occasion  to  con- 
sider the  question  now  undeir  consideration, — ^that  is,  whether  the  act  of  March, 
1878f  it  being  "An  act  to  prevent  domestic  animals  from  running  at  large  in 
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counties  which,  by  a  majority  vote,  may  decide  to  agree  thereto,"  was  not  a 
constitutional  law, — and  it  was  held  invalid.  Wagner,  J.,  who  had  delivered 
tlie  opinion  of  the  court  in  Dame  v.  Wilcox,  and  had  concurred  in  the  opinion 
in  55  Mo.,  supra,  delivered  the  opinion  in  that  case.  He  said:  "By  the  con- 
stitution of  this  state,  the  legislative  power  is  vested  in  the  general  assembly, 
composed  of  the  senate  and  house  of  representatives.  Tliey  must  exercise 
the  legislative  authority  in  the  enactment  of  laws,  and  they  cannot  delegate 
their  trust.  The  legislature  cannot  propose  a  law,  and  submit  it  to  the  peo- 
ple, to  pass  or  reject  it  by  a  general  vote,  for  that  would  amount  to  legislation 
by  the  people.  But  a  law  may  be  passed  which  is  complete  in  itself,  to  take 
effect  in  a  future  contingency,  or  upon  the  liappening  of  an  event."  The 
learned  judge  then  gives  instances  where  certain  local  or  municipal  matters 
might  be  submitted  to  popular  vote,  citing  City  v.  Alexander,  Dome  v.  Wil- 
cox, and  Toums  Organization  Law,  55  Mo.  supra;  and  then  proceeds  to  say: 
"It  may  now  be  conceded  as  the  established  doctrine  that  statutes  creating 
municipal  corporations,  or  imposing  liabilities  upon  municipalities,  or  au- 
thorizing municipalities  to  incur  debts  and  obligations,  or  to  make  improve- 
ments, may  be  referred  to  the  popular  vote  of  the  districts  immediately  af- 
fected; that  is  to  say,  the  people  of  such  districts  may  decide  whether  they 
will  accept  the  incorporation,  or  will  assume  the  burdens.  This  is  the  pre- 
vailing rule  in  reference  to  local  measures.  Bnt  in  all  these  cases  the  legis- 
lature had  enacted  a  complete  and  valid  law,  according  to  the  prescribed 
usages  governing  the  passage  of  laws;  and  the  happening  of  the  contingency 
or  tlie  future  event  which  furnishes  the  occasion  for  the  exercise  of  the  power 
gives  no  additional  efficacy  to  the  law  itself.  It  derives  its  whole  vigor  and 
vitality  from  the  exercise  of  the  legislative  will,  and  not  from  the  vote  of  the 
people.  But  no  body  but  the  legislature  can  make  or  repeal  a  law."  After 
discussing  and  stating  the  subst<tnce  of  the  authorities  in  Barto  v.  Himrod, 
8  N.  Y.  483;  Rice  v.  Foster,  4  liar.  (Del.)  479;  Parker  v.  Com,,  6  Pa.  St. 
507,  and  8tate  v.  Morris,  86  N.  J.  Law,  72, — and  giving  his  assent  to  the  prin- 
ciples tlioy  announce,  J  udge  Wagner  further  says :  "  When  the  people,  through 
the  constitution,  delegated  the  law-making  power  to  the  legislature,  It  con- 
ferred an  authority  and  imposed  a  duty  which  could  not  be  exercised  by  any 
other  body  of  men.  Therefore,  every  law,  to  have  any  binding  force  or  va- 
lidity, must,  when  it  emanates  from'  the  legislative  body,  have  the  form  and 
character  of  a  complete  enactment.  It  must  operate  by  virtue  of  the  legisla- 
tive authority,  and  not  depend  upon  popular  action  or  the  people^s  suffrages 
for  its  vitality.  If  the  law  is  regularly  enacted  according  to  the  prescribed 
forms  of  legislative  procedure,  it  may  well  be  allowed  to  depend  upon  contin- 
gencies for  its  operation  upon  classes  or  localities,  but  it  cannot  be  made  to 
depend  for  its  existence  upon  any  other  than  the  legislative  will.  Is  the  law 
we  are  now  considering,  in  reference  to  the  restraint  of  animals,  a  valid  law, 
or  js  it  a  mere  proposition  to  the  people  of  certain  counties  to  make  it  a  law  if 
they  see  proper  to  do  so?  It  is  very  evident  that  it  can  have  no  existence  or 
obligatory  force  unless  the  same  lie  imparted  to  it  by  a  vote  of  the  people. 
Tlie  title  to  the  act  does  not  purport  to  be  the  title  of  a  general  law  or  of  a 
legislative  enactment,  but  it  declares  that  it  is  an  act  to  prevent  domestic  an- 
imals from  running  at  large  in  those  counties  which,  by  a  majority  vote,  may 
decide  to  agree  thereto,-  -not  an  act  of  the  legislature,  but  an  act  of  the  coun- 
ties which  may  in  reality  adopt  it.  The  title  is  a  fair  index  and  exponent  of 
the  true  intent  and  meaning  of  the  law.  The  first  section  provides  that  the 
county  court  of  any  county  may  submit  to  the  voters  the  question  of  restrain- 
ing domestic  animals;  and  then  it  is  declared  in  the  second  section  that,  if  a 
majority  of  the  votes  in  any  county  is  in  favor  of  the  restraint,  then  it  shall 
be  unlawful  in  that  county  for  animals  to  run  at  large,  according  to  the  pro- 
visions of  the  third  section.  The  fourth  section  prohibits  the  county  court 
from  ordering  a  special  election  for  the  adoption  of  the  law  oftener  than  once 
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in  each  year.  In  other  words,  this  last  section  gives  the  voters  of  each  county 
the  authority,  once  in  each  year,  to  determine  whether  they  will  enact  a  law 
for  their  special  benefit.  If  tliey  decline,  under  the  provisions  of  the  first  and 
second  sections,  to  legislate  on  the  subject,  then  the  law  has  no  existence. " 

From  these  quotations  from  the  adjudications  of  this  court  it  will  be  readily 
seen  that  they  are  in  entire  harmony  with  each  other.  The  rule  to  be  de- 
duced from  them  is  plainly  this:  that  in  certain  classes  of  cases,  as  already 
mentioned,  relating  to  mere  local  or  municipal  objects,  it  is  perfectly  compe- 
tent for  the  legislature,  by  a  law  complete  in  itself, — one  denouncing  penal- 
ties for  its  violation, — to  submit  to  the  people  of  certain  localities  to  deter- 
mine by  their  votes  whether  some  small  minor  regulation,  incident  to,  but 
not  necessary  to,  the  existence  of  the  law  itself^  shall  be  adopted.  But  if  the 
law  is  not  complete,  if  it  has  no  self-enforcing  penalty,  when  it  leaves  the 
hands  of  the  legislature;  if  it  is  a  mere  proposal  to  the  people  of  certain  local- 
ities to  determine  whether  oertain  printed  matter  which  appears  on  the  stat- 
ute-books shall  becom^a  law  or  no, — then  such  a  proposal  is  a  clear  delega- 
tion of  legislative  power,  and  for  that  reason  unconstitutional.  The  long  and 
the  short  of  the  matter  is  this:  that,  while  the  law  may  call  the  vote  of  the 
people  into  existenGCf  the  vote  of  the  people  cannot  call  the  law  into  existence. 
The  law  may  atUhorize  the  vote^  hut  the  vote  cannot  authorize  the  law.  Of 
course,  the  remark  that  the  legislature  may  pass  a  certain  law,  complete  in 
itself,  and  submit  certain  incidents  tYiev%ai  to  a  popular  vote, — incidents  not 
at  all  affecting  the  vitality  or  validity  of  the  law  itself. — ^is  subject  to  those 
constitutional  restrictions  as  to  local  or  special  laws  already  noted.  The  rule 
announced  in  this  state  as  to  the  character  of  laws  which  cross  the  boundary 
line  defining  the  legitimate  exercise  of  legislative  power  from  that  where  such 
power  is  delegated,  is  fully  sustained  by  the  great  current  of  authority  else- 
where 

In  Barto  v.  Himrod,  8  N.  Y.  483,  Buggles,  G.  J.,  said:  *'The  act  of  1849 
does  not,  on  its  face,  purport  to  be  a  law,  as  it  came  from  the  hands  of  the 
legislature,  for  any  other  purpose  than  to  submit  to  the  people  the  question 
whether  its  provisions  in  relation  to  free  schools  <  should  or  should  not  be- 
come a  law,'  (section  10;)  and  by  section  14  the  act  was  to  become  law  only 
in  case  it  should  have  a  majority  of  the  votes  of  the  people  in  its  favor.  With- 
out contradicting  the  express  terms  of  the  tenth  and  fourteenth  sections,  it 
cannot  be  said  that  the  propositions  contained  in  it  in  relation  to  free  schools 
were  enacted  as  law  by  the  legislature.  They  were  not  law,  or  to  become  law, 
until  they  had  received  a  majority  of  the  votes  of  the  people  at  the  general 
election  in  their  favor,  nor  unless  they  received  such  majority.  It  results, 
therefore,  unavoidably,  from  the  terms  of  the  act  itself,  that  it  was  the  popu- 
lar vote  which  made  the  law.  The  legislature  prepared  the  plan  or  project, 
and  submitted  it  to  the  people  to  be  passed  or  rejected.  The  legislature  had 
no  power  to  make  such  submission,  nor  had  the  people  the  power  to  bind  each 
other  by  acting  upon  it.  They  voluntarily  surrendered  that  power  when  they 
adopted  the  constitution.  The  government  of  this  state  is  democratic,  but  it 
is  a  representative  democracy;  and  in  passing  general  laws  the  people  act 
only  through  their  representatives  in  the  legislature.  *  *  *  It  is  not  de- 
nied that  a  valid  statute  may  be  passed  to  take  effect  upon  the  happening  of 
some  future  event,  certain  or  uncertain.  But  such  a  statute,  when  it  comes 
from  the  hands  of  the  legislature,  must  be  law  inprcssenti,  to  take  effect  in 
futuro.  If  the  observations  already  made  are  correct,  the  act  of  1849  was 
not  such  a  statute.  But  if,  by  the  terms  of  the  act,  it  had  been  declared  to 
be  law  from  the  time  of  its  passage,  to  take  effect  in  case  it  should  receive  a 
/majority  of  votes  in  its  favor,  it  would  nevertheless  have  been  invalid,  be- 
cause the  result  of  the  popular  vote  upon  the  expediency  of  the  law  is  not 
such  a  future  event  as  the  statute  can  be  made  to  take  effect  upon,  according 
to  the  meaning  and  Intent  of  the  constitution.    *    *    *    The  event  on  whiqh 
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the  act  was  made  to  take  effect  was  nothing  else  that  the  vote  of  the  people 
on  the  identical  question  which  the  constitution  makes  it  the  duty  of  the  legis- 
lature itself  to  decide.  The  legislature  has  no  power  to  make  a  statute  de- 
pendent on  such  a  contingency,  because  it  would  be  confiding  to  others  that 
legislative  discretion  which  they  are  bound  to  exercise  themselves,  and  which 
they  cannot  delegate  or  commit  to  any  other  man  or  men  to  be  exerciseii. 
They  have  no  more  authority  to  refer  such  a  question  to  the  whole  people  than 
to  an  individual.  The  people  are  sovereign,  but  their  sovereignty  must  be 
exerciseci  in  the  mode  which  they  have  pointed  out  in  the  constitution."  The 
law  of  that  case  is  still  the  law  in  New  York.  Bank  v.  Home,  18  N.  Y.  *38; 
Sank  V.  Brown,  26  N.  Y.  467;  People  v.  Fire  Ass'n,  92  N.  Y.  311.  In  Dela- 
ware, the  legislature  passed  an  act,  the  first  section  of  which  provided  "that 
on  the  first  Tuesday  in  April,  1847,  the  citizens  of  the  several  counties  of  this 
state  shall  decide  by  their  votes  whether  or  not  the  retaUing  of  intoxicating 
liquors  shall  be  permitted  in  said  counties.''  And  the  law  was  held  uncon- 
stitutional, because  of  being  a  delegation  of  legislati^  power;  Booth,  0.  J., 
remarking:  "The  laws  licensing  the  sale  of  spirituous  and  vinous  liquors  are 
valid  laws,  and  must  remain  in  full  force  until  repealed  or  modifi^  by  the 
regular  and  constitutional  exercise  of  the  legislative  power;  by  a  law  passed 
by  the  senate  and  house  of  representatives,  in  general  assembly  met.  Ko 
such  law  has  been,  or  was  intended  to  be,  passed  by  the  legislature.  They 
purposely  avoided  it.  They  merely  left  the  subject  to  the  people  of  each 
county*  to  decide  by  ballot  whether  the  license  laws  should  be  repealed  or  not 
within  such  county;  and  until  such  decision  should  be  made  by  a  majority  of 
the  legal  voters  the  laws  were  to  remain  in  fall  force.  The  people  of  each 
county  were  to  act  on  the  subject,  and  not  the  legislature.  The  license  laws 
were  to  be  repealed  in  a  county,  not  by  the  will  of  the  legislature,  but  by  the 
will  of  a  majority  of  the  citizens  who  voted  in  sucli  county,  although  it  might  be 
against  the  will  of  a  majority  of  the  citizens  of  the  stsite ;  by  the  exercise  of  legis- 
lati  ve  power  by  the  people  of  a  county,  which  could  not  be  done  by  the  people  of 
the  state;  by  a  law  (falsely  so  called)  enacted  and  passed  through  the  medium 
of  ballot-boxes,  and  not  by  a  law  enacted  by  the  senate  and  house  of  representa- 
tives of  the  state  of  Delaware  in  general  assembly.  The  design  and  true  char- 
acter of  the  act  of  the  nineteenth  of  February  last  are  to  confer  the  functions 
of  the  legislature  of  the  state  upon  the  people  of  a  county;  to  give  them  the 
means  of  exercising  legislative  power,  by  authorizing  them  to  decide  by  tlieir 
votes  whether  the  retailing  of  intoxicating  liquors  should  thereafter  be  law- 
ful in  their  county.  A  law  when  passed  by  the  legislature  is  a  complete, 
positive,  and  absolute  law  itself;  deriving  its  authority  from  the  legislature, 
and  not  depending  for  the  enactment  of  its  provisions  upon  any  otiier  tri- 
bunal, body,  or  persons.  It  may  be  limited  to  expire  at  a  certain  peiiod,  or 
not  to  go  into  operation  until  a  future  time,  or  the  happening  of  a  contin- 
gency, or  some  future  event,  or  until  some  condition  be  performed.  Of  thiisi 
description  are  many  of  the  laws  of  the  general  government  respecting  duties 
and  imposts,  and  laws  of  our  own  state  respecting  private  corporations;  which 
latter  are  not  to  operate  until  some  condition  be  performed.  *  *  •  All 
such  laws  are  complete  and  positive  in  themselves  when  they  pass  from  the 
hands  of  the  legislature,  and  are  not  to  b^me  laws  by  the  creative  power  of 
other  persons.  But  the  legislature  are  invested  with  no  power  to  pass  an  act 
which  is  not  a  law  in  itself  when  passed,  and  has  no  force  or  authority  as 
such,  and  is  not  to  become  or  be  a  law  until  it  sliall  have  been  created  and 
established  by  the  will  and  act  of  some  other  pei-sons  or  body,  by  whose  will, 
also,  existing  laws  are  to  be  repealed,  or  altered  and  supplied.  The  act  of 
the  nineteenth  of  February,  1847,  is  of  this  character.  In  a  legal  sense,  it  is 
not  a  law;  it  is  not  complete  and  positive  in  itself.  It  is  not  a  rule  prescribed 
by  tlie  supreme  power  of  the  state  to  its  citizens,  enforcing  some  duty,  or  pro- 
hibiting some  act,  but  was  to  become  a  rule  only  when  enacted  or  sanctioned 
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by  the  popular  vote  of  a  county;  and  then  to  be  a  rule  prescribed,  not  by  the 
constitutional  legislative  power  of  the  state,  but  by  the  power  of  the  majority 
in  a  county  over  the  minority.  Excepting  the  fifth  section,  the  act  of  Febru- 
ary last,  in  effect,  is  in  the  nature  of  a  bill  prepared  and  presented  by  tlie 
legislature  of  the  state  to  the  people  of  each  county,  to  be  enacted  or  rejected  by 
them.  *  *  *  But  the  act  of  the  nineteenth  of  February  delegates  the  legi?- 
lative  power  of  the  state  to  be  exercised  by  the  people  of  each  county,  not  only 
in  a  single  instance,  but  year  after  year.  By  the  fifth  section, whenever  one- 
fourth  in  number  of  the  legal  voters  at  the  last  preceding  election  in  any 
county  shall  request  the  levy  court  to  present  the  question  of  *  License '  or  *Nv 
License '  again  to  the  people,  it  becomes  the  duty  of  the  levy  couttto  give 
public  notice  thereof;  and  the  question  is  to  be  again  decided  by  ballot  on  the 
next  succeeding  first  Tuesday  in  April,  and  so  on  in  every  year  in  which  such 
written  request  shaU  be  made.  By  the  constitution  of  this  state,  the  legis- 
lative power  cannot  be  called  into  action  oftener  than  once  in  every  two  years, 
except  by  the  governor  upon  extraordinary  occasions;  and  then  to  be  exer- 
cised only  by  a  senate  and  house  of  representatives.  But  the  fifth  section  of 
this  act,  transcending  the  constitution,  authorizes  a  minority  of  voters  in  each 
county  to  call  into  action  every  year  the  legislative  power  on  this  subject,  to 
be  exercised  by  the  people  of  such  county  through  a  ballot-box;  thus  actually 
annulling  the  constitution,  and  subverting  our  form  of  government."  Mice 
V.  Foster,  4  Har.  (Del.)  479. 

The  same  conclusion  is  reached  in  Pennsylvania,  upon  a  similar  statute. 
Parker  v.  Cam,,  6  Pa.  St.  607;  Rice  v.  Foster,  supra,  being  cited  with  aj)- 
proval.  The  claim  is  made  that  the  case  just  cited  has  been  overruled  by  the 
more  recent  one  of  Locke' s  Appeal,  72  Pa.  St.  491.  But  it  will  be  found,  on 
exam  ination,  that  the  latter  case  does  not  do  this.  Agnew,  J. ,  said :  "  When 
the  law  came  from  the  halls  of  legislation,  it  came  a  perfect  law,  mandatory 
in  all  its  parts,  prohibiting  in  this  ward  the  sale  of  intoxicating  liquors  with- 
out license,  commanding  an  election  to  be  held  every  third  year  to  ascertain 
the  expediency  of  issuing  licenses,  and,  when  the  fact  of  expediency  or  inex- 
pediency shall  have  been  returned,  commanding  that  licenses  shall  issue  or 
shall  not  issue.  Then,  what  did  the  vote  decide?  Clearly,  not  that  the  act 
should  be  a  law  or  not  be,  for  the  law  already  existed.  Indeed,  it  was  not 
delegated  to  the  people  to  decide  anything.  They  simply  declared  their  views 
or  wishes,  and  when  they  did  so,  it  was  the  fiat  of  the  law,  not  their  vote, 
which  commanded  licenses  to  be  issued,  or  not  to  be  issued. "  Then  after  com- 
menting on  Parker  v.  Com,,  supra,  he  said:  "If  we  admit  the  fact  that  the 
law  now  before  us  was  of  this  character, — an  imperfect  and  unfinished  act;  a 
mere  invitation  to  the  people  to  issue  their  subsequent  mandate,  and  to  breathe 
into  it  all  its  vitality,  and  thus  give  to  it  all  its  validity  and  binding  efficacy 
as  a  law, — we  miglit  have  to  concede  the  conclusion  that  there  was  a  delega- 
tion to  the  people  of  the  power  to  legislate.  But  it  is  beyond  cavil  that,  when 
the  act  of  1871  left  the  halls  of  legislation,  it  was  a  mandatory  law  in  all  its 
parts,  and  the  only  thing  committed  to  the  people  was  to  vote  for  or  against 
the  issuing  of  licenses  and  thereby  supply  the  evidence  of  expediency.  It  acts 
proprio  vigore,  and  is  called  into  existence  by  no  subsequent  popular  man- 
date. By  its  command  the  sale  of  liquors  is  forbidden,  the  popular  vote  is 
taken,  and  its  effect  declared.'' 

The  case  of  State  v.  Court  of  Common  Pleas,  36  N.  J.  Law,  72,  is  cited  as 
announcing  a  different  rule  than  that  announced  in  the  state  of  Delaware. 
The  act  which  came  under  review  in  that  case,  by  its  express  terms,  took  ef- 
fect immediately,  and  repealed  all  inconsistent  acts.  It  also  forbade  the  sell- 
ing without  license  of  malt,  vinous,  and  spirituous  liquors  in  less  quantity, 
etc.,  in  the  township  of  Chatham ;  declaring  that  any  one  who  should  sell  with- 
out license  should  be  deemed  guilty  of  a  misdemeanor,  aiu^  punisliable  by  a 
Une,  etc.    It  also  contained  sections  which  allowed  the  voters  of  that  town- 
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flhip  to  determine  by  baUots,  marked  ''License,''  or  ''No  license."  whether 
license  should  be  granted.  The  vote  taken  was  against  license;  and  Sandford 
having  presented  a  proper  petition  under  the  old  law,  and  been  denied  license, 
applied  for  a  mandamiu  to  compel  the  issuance  of  a  license.  Upon  this  state 
of  facts.  Yak  Stckel,  J.,  delivered  the  opinion  of  the  court;  holding  the  law 
valid.  He  said:  "It  must  be  conceded  that  this  law  can  have  no  sanction  if 
it  iB  a  delegation  of  the  law-making  power  to  the  people  of  the  township.  If 
the  right  to  declare  what  the  law  shall  be  in  one  ease  may  be  referred  to  the 
people,  the  right  to  do  so  may  be  given  in  all  cases;  and  thus  the  legislature 
may  divest  itself  wholly  of  the  power  lodged  in  it  by  the  fundamental  law, 
until  by  subsequent  legislation  it  shall  be  resumed.  It  is  also  obvious  that  it 
is  not  competent  to  delegate  to  the  people  the  right  to  say  whether  an  existing 
law  shall  be  repealed,  or  its  operation  suspended.  To  say  that  what  is  now 
the  law  shall  not  hereafter,  or  shall  not  for  a  specified  time,  be  the  law,  is  in 
effect  to  declare  the  law  to  be  otherwise  than  it  now  is,  and  is  a  clear  exercise 
of  the  law-making  power.  The  will  of  the  legislature  must  be  expressed  in 
the  form  of  a  law  by  their  own  act.  If  it  is  left  to  the  contingency  of  a  popu- 
lar vote  to  pronounce  whether  it  shall  take  effect,  it  is  not  the  will  of  the  law- 
makers, but  the  voice  of  their  constituents,  which  molds  the  rule  of  action. 
If  the  vote  is  affirmative,  it  is  law ;  if  in  the  negative,  it  is  not  hiw.  The  vote 
makes  or  defeats  the  law,  and  thus  the  people  are  permitted  unlawfully  to  re- 
sume the  right,  of  which  they  have  divested  themselves  by  a  written  consti- 
tution, to  declare  by  their  own  direct  action  what  shall  be  law.  The  cases 
upon  this  subject,  so  far  as  they  asseit  the  principles'  above  stated,  have  my 
entire  concurrence,  Parker  v.  Com.,  6  Pa.  St.  507;  Rice  v.  Faster,  4  Har. 
{Del.)  479;  Maize  v.  State,  4  Ind.  342;  State  v.  Parker,  26  Vt.  367;  Santo 
V.  State,  2  Iowa,  165;  Paterson  v.  Society,  etc.,  24  N.  J.  Law,  385.  The  i^t 
will  be  whether  this  enactment,  when  it  passed  from  the  hands  of  the  law- 
giver, had  taken  the  form  of  a  complete  law.  It  denounces  as  a  misdemeanor 
tlie  selling  of  liquor  without  license,  so  far  it  is  positive  and  free  from  any 
contingency.  It  left  to  the  popular  vote  to  determine,  not  whether  it  should 
be  lawful  to  sell  without  license,  but  whether  the  contingency  should  arise 
under  Which  license  might  be  granted.  *  *  ^  The  leading  cases  of  Rice 
V.  Foster  and  Parker  v.  Com.  are  distinguishable  in  principle  from  this.  In 
those  cases,  the  prohibition  and  penalty  were  not  denounced  by  the  law  itself, 
but  by  the  popular  vote.  The  selling  of  liquor  toas  not  pronounced  to  be  un- 
lawful; it  was  referred  to  the  people  to  determine  whether  it  should  be  re- 
strained. So,  in  the  law  proposed  to  be  passed  at  the  last  session  of  our  legis- 
lature, •  the  offense  defined  by  the  act  could  not  be  committed  unless  the  voters 
of  the  town  determined  that  licenses  should  not  be  granted.'  But  if  this  is 
construed  as  an  act  authorizing  the  township,  by  a  majority  vote,  to  prohibit 
the  retail  traffic  in  liquors,  it  may  still  be  supported.  The  right  of  the  legis- 
lature to  grant  the  power  of  local  government  to  municipalities  is  conceded, 
and  it  is  immaterial  whether  the  enactment  conferring  it  is  regarded  as  a  dec- 
laration of  the  supreme  legislative  will,  and  strictly  a  law,  or  merely  as  a  con- 
cession of  a  gnint  by  the  legislature,  as  the  representative  of  the  sovereignty 
of  the  people. " 

It  will  thus  be  seen  that  this  case  asserts  nothing  to  the  contrary  of  other 
cases  heretofore  cited;  and  barring  constitutional  objections  as  to  special  or 
local  laws,  and  as  to  regulating  the  affairs  of  counties,  cities,  etc.,  and  of 
changing  the  charters  of  cities,  I  have  no  doubt  thtat  a  valid  local  option  law 
applying  to  the  town  of  Trenton  could  have  been  paas(Hi,  as  limited  in  the 
epheVe  of  its  opemtion  as  the  one  mentioned  in  New  Jersey,  and  for  precisely 
the  same  reasons.  If  the  authority  of  cities  to  pass  ordinances  and  laws  is 
not,  under  the  rule  laid  down  in  State  y.  Field,  supra,  a  delegation  of  legis- 
lative power,  then  neither  are  further  legislative  enactments  of  like  tenor  and 
effect.    Similar  views  of  the  unconstitutionality  of  such  laws  are  well  ex- 
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pressed  in  Maize  v.  State,  4  lAd.  842,  Blackford,  J.,  being  on  the  bench. 
This  case  was  substantiany  followed  in  Meshmeimer  v.  State,  11  Ind.  482,  to 
the  extent  of  holding  such  laws  unconstitutional;  and  RUse  v.  Foster-,  Barto 
V.  Himrod,  8  N.  Y.  483,  and  Parker  v.  Com.,  supra,  were  approvingly  cited. 
The  case  of  Groeach  v.  State,  42  Ind.  547,  does  not  oyerrnle  any  former  de- 
cision. The  statute  in  that  case  was  essentially  different  from  any  former 
one  on  the  subject.  It  was  perfect  and  complete.  It  denounced  a  penalty 
against  selling  liquor  without  license,  and  then  provided  how  license  might 
be  obtained,  wliich  might  be  done  by  a  majority  of  the  legal  voters  signing  a 
petition  to  that  effect,  etc.;  thus  resembling  very  closely  the  New  Jersey  sttit- 
nte  and  our  own  "Downing  Law."  Such  laws  as  depend  for  their  efficacy 
on  the  majority  vote  have  also  been  held  invalid  in  Iowa.  Santo  v.  State,  2 
Iowa,  165;  State  v.  Qeebriek,  5  Iowa,  491 ;  Staie  v.  Breneke,  9  Iowa,  203.  In 
State  y.  Weir,  33  Iowa,  134,  the  same  point  came  up  again  for  discussion,  and 
Day,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  act  of  1870 
makes  it  unlawful  to  sell  ale,  wine,  malt  liquors,  or  beer,  except  as  provided 
in  ehapter  64  of  the  Revision  of  1860,  and  establishes  the  same  penalties  and 
mode  of  procedure  lor  its  violation  as  are  provided  in  said  chapter  64  of  the 
Revision  for  the  unlawful  sale  of  intoxicating  liquors.  Section  3  of  the  act 
provides  for  the  submission,  at  a  general  election,  to  the  legal  voters  of  a 
county,  the  question  of  the  adoption  of  the  provisions  of  the  act,  and  enacts 
that,  'if  a  majority  of  all  the  votes  cast  at  such  election  in  said  county  be 
"For  prohibition,**  then,  and  not  othettjoiae,  shall  the  provisions  of  this  act 
be  in  full  force  in  said  county  from  and  after  the  first  Monday  in  January 
next  following  such  election.  «  «  *  And,  if  a  majority  of  the  votes  cast 
be  "Against  prohibition,"  then  and  in  that  case  chapter  64  of  the  Revision  of 
1860  shall  remain  and  be  in  force  in. such  county,  and  this  amendatory  act 
shM  he  null  and  fx>id  in  such  county,^  Now,  it  is  apparent  that,  by  express 
declaration  of  the  legislative  will,  no  change  is  to  be  effected  in  the  existing 
law  of  any  county  until  its  provisions  are  adopted  by  a  majority  of  the  legal 
Yoters  at  a  general  election.  If  no  vote  be  taken,  chapter  64  of  the  Revision 
remains  in  force.  If  a  vote  be  taken,  and  a  majority  of  the  votes  cast  he 
against  prohibition,  the  provisions  of  chapter  64  of  the  Revision  remain  in 
force,  *  and  this  amendatory  act  shall  be  null  and  void  in  such  county.'  Un- 
der section  1583  of  the  Revision,  the  sale  of  beer  is  lawful.  The  act  of  1870 
makes  the  sale  of  beer  unlawful.  The  effect  of  a  vote  in  favor  of  the  act  of 
1870  is  to  adopt  a  provision  in  direct  conflict  with  section  1583,  and  hence  to 
repeal  it  by  necessary  implication.  In  State  v.  Qeebriek,  supra,  it  is  held 
that '  a  law  can  no  more  be  repealed  than  it  can  be  made  by  the  vote  of  the 
people.'  The  act  of  1870  further  provides:  'Section  2  of  chapter  154  of  the 
Laws  of  the  twelfth  general  assemby  is  liereby  repealed  so  far  as  it  relates  to 
counties  adopting  the  provisions  of  this  act,  but  to  none  other.'  It  is  appar- 
ent that  this  repealing  clause  can  be  vitalized  only  by  the  vote  of  the  people. 
Without  such  vote  it  remains  lifeless  and  inactive."  Looking  at  section  5  of 
the  "Wood  Law,"  it  will  be  found  possessing  in  its  consequences  every  ele- 
ment of  similitude,  and  none  of  unlikeness,  to  the  statute  of  Iowa;  the  votes 
of  a  majority,  in  either  case,  causing  the  repeal  or  non-repeal  of  existing  laws. 
The  case  of  Dalby  v.  Wolf,  14  Iowa,  228,  decides  nothing  to  the  contrary  of 
the  other  cases  from  that  state  already  cited,  but  cites  two  of  the  earlier  cases 
with  approval;  and  the  law  was  perfect  and  complete.  In  State  v.  Wilcox, 
42  Conn.  364,  the  law  was  complete  when  it  left  the  legislative  hall,  and  was 
substantially  the  same  as  that  passed  upon  in  New  Jersey,  heretofore  noticed. 
The  act  passed  upon  in  Boyd  v.  Bryant,  35  Ark.  69,  prohibited,  under  a  pen- 
alty, the  sale  of  intoxicating  liquors  within  three  miles  of  any  college,  etc., 
and  the  act  took  effect  in  ninety  days,  etc.  The  fourth  section  of  the  act  pro- 
vided how  the  fact  of  the  location  of  a  college  within  the  prescribed  limits. 
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was  to  be  ascertained.  This  was  by  petition,'  signed,  etc.  And  the  law  was 
lield  constitutional,  and  properly  so  held,  under  previously  cited  authorities. 

In  California,  the  rule  against  the  delegation  of  legislative  powers  has  been 
rigidly  enforced.  Houghton  v.  Austin,  47  Cal.  646.  In  1874,  an  act  was 
passed  providing  for  a  vote  to  be  taken  upon  the  question  of  '* Liquor  license. " 
or  "No  liquor  Uoense;"  and.  if  the  vote  should  be  ''against  license/'  that  in 
that  event  it  should  be  unlawful,  and  punishable  by  fine  and  imprisonment  to 
sell,  etc.  The  law  was  held  unconstitutional,  because  of  being  a  delegation  of 
legislative  power;  McKiNSTRY,  J.,  saying:  "♦  ♦  ♦  It  is  urged,  however, 
that  for  the  legislature  to  enact  that  a  law  shall  take  effect,  provided  the  peo- 
ple of  the  state  or  of  a  dintrict  shall  vote  in  favor  of  it,  is  not  to  delegate  the 
law-making  power.  This  position  has  been  upheld  by  courts  of  high  char- 
acter, but  I  think  the  decisions  in  whicli  it  has  been  denied  are  sustained  by 
the  better  reasons.  *  «  *  But  it  does  not  follow  that  a  statute  may  be 
made  to  take  effect  upon  the  happening  of  any  subsequent  event  which  may 
be  named  in  it.  The  event  must  be  one  which  shall  produce  sucli  a  change 
of  circumstances  as  that  the  law-makers,  in  the  exercise  of  their  own  judg- 
ment, can  declare  it  to  be  wise  and  expedient  tliat  tlie  law  shall  take  effect 
when  the  event  shall  occur.  The  legislature  cannot  transfer  to  others  the  re- 
sponsibility of  deciding  what  legislation  is  expedient  and  proper,  with  refer- 
ence either  to  present  conditions  or  future  contingencies.  To  say  that  the 
legislators  may  deem  a  law  to  be  expedient,  provided  the  people  shall  deem  it 
expedient,  is  to  suggest  an  abandonment  of  the  legislative  function  by  tiiose 
to  whose  wisdom  and  patriotism  the  constitution  has  intrusted  the  prerogative 
of  determining  whether  a  law  is  or  is  not  expedient.  Can  it  be  said,  in  such 
case,  that  any  member  of  the  legislature  declares  the  prohibition  or  enactment 
to  be  expedient?"  Ex  parte  Wall,  48  Cal.  279.  It  is  claimed  that  the  case 
just  cited  were  overruled  by  that  of  People  v.  If  ally,  49  Cal.  478.  This  is  an 
error.  The  subject  there  discussed  was  whether  an  act  was  valid  which  di- 
rected a  vote  to  be  taken  in  a  certain  county  whether  another  county  was  te 
be  dismembered,  a  portion  of  it  annexed  to  the  county  first  named,  and  a  por- 
tion to  another  county;  and  the  act  was  held  valid,  on  the  ground  of  its  l)0- 
ing  a  local  statute,— a  matter  of  "purely  local  concern,**  and  the  case  of  Z?r8 
parte  Wall  was  distinguished.  In  Texas,  upon  a  similar  act  to  that  men- 
tioned in  48  Cal. ,  supra,  a  similar  ruling  was  made.  In  Massachusetts,  a  stat- 
ute was  held  valid  which  permitted  cities  to  determine  by  vote  whether  liquors 
should  be  sold  therein.  But  in  that  case  the  mcitter  was  treated  as  a  local 
police  regulation,  within  that  class  of  powers  which  the  legislature  could  be- 
stow on  cities  by  express  legislative  enactment,  to  be  exercised  either  by  vote 
of  the  city  council,  or  by  a  vote  of  the  inhabitants.  Com.  v.  Bennett,  108 
Mass.  27.  But  it  is  to  be  observed  that  the  statute  there  was  complete  and 
perfect. 

In  8tate  v.  Noyes,  80  N.  H.  279,  a  statute  in  regard  to  bowling  alleys  in 
cities  was  upheld  on  the  ground  of  its  being  in  the  nature  of  local  h^gisla- 
tion,  such  as  the  legislature  might  authorize  cities  to  pass,  or  might  in  the 
first  instance  pass  directly,  provided  such  local  regulations  v)ere  consistent 
with  the  general  laws  of  the  state. 

The  case  of  People  v.  Reynolds,  5  Oilman,  1,  related  merely  to  the  division 
of  an  old  county  and  the  formation  of  a  new  one,  which  division  was  left  to  be 
decided  by  a  majority  vote  of  those  directly  interested;  and  this  ruling  was 
correct,  on  the  rule  laid  down  in  State  v.  Scott,  supra.  The  law  in  that  ciise, 
4is  well  as  that  of  People  v.  Saloman,  51  111.  37,  was  complete,  and  was  so 
stated  to  be,  in  the  last-named  ciise,  which  was  one  in  regard  to  levying  a 
special  tax  for  the  improvement,  etc.,  of  South  park.  Whether  such  tax  was 
to  be  levied  was  made  dependent  on  the  acceptance  of  the  act,  manifested  by 
A  majority  vote,  etc.,  and  the  act  was  held  valid.     In  Erlingerv.  Boneau,  Id. 
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94,  the  court  seems  to  have  gone  further,  and  upheld  a  stock  law  which  was 
not  "to  be  in  force  until  the  same  shall  be  ratifled  by  a  majority  of  the  legal 
voters  of  the  county. " 

Aloom  V.  Hamer,  38  Miss.  652,  was  one  involving  the  constitutionality  of 
a  levee  tax;  the  law  authorizing  the  same,  submitting  to  the  voters  of  the 
tax-district  the  question  of  levying  the  tax.  That  was  done  by  the  first  sec- 
tion of  the  act;  but  by  a  subsequent  section  of  the  same  act,  provision  was 
made  **for  the  assessment  and  collection  of  a  tax,  in  certain  named  counties 
in  the  levee  district,  over  and  above  the  tax  provided  for  in  the  first  section, 
and  directs  its  appropriation."  In  an  able  discussion  of  the  subject,  Smith, 
O.  J.,  in  the  course  of  his  remarks,  approvingly  cited  the  cases  of  Rice  v. 
Foster,  Parker  v.  Com.,  and  Barto  v.  Himrod,  supra,  but  he  distinguished 
those  cases  from  the  one  he  was  discussing;  and  then  said:  '* These  cases,  as 
we  understand  them,  and  as  they  have  since  been  interpreted,  especially  by 
the  courts  in  Pennsylvania  and  New  York,  do  not  hold  the  doctrine  that  where 
the  act  is  complete  in  itself,  and  goes  into  effect  as  a  law,  though  the  execu- 
tion of  some  of  its  provisions  may  depend  upon  the  popular  vote  of  a  district 
or  county,  is  void,  upon  the  ground  that  there  has  been  a  delegation  of  the 
legislative  power  to  the  peopl^  of  the  district  or  county  who  are  thereby  au- 
thorized to  vote;  but  that  they  simply  lay  down  the  principle  that  an  act  which 
is  a  mere  legislative  preparation,  plan,  or  rejection  is  void  on  that  ground. 
^  *  *  Was,  then,  the  act  in  question  an  expression  of  the  legishitive  will, 
agreeably  to  the  forms  of  the  constitution  ?  Did  it  receive  its  final  sanction 
from  that  will,  or  did  it,  so  far  as  the  tax  is  concerned,  claim  its  force  and 
efficacy  as  a  law  from  the  votes  of  the  electors  of  the  levee  district?  In  most 
of  tlie  provisions  of  the  act  it  was  mandatory.  The  assessment  of  the  tax 
was  positive  and  unconditional,  and  ample  provision  was  made  for  its  collec- 
tion. The  act  made  provision  for  the  appoiutment  of  ofiicers  charged  with 
the  administration  of  the  fund  arising  from  the  tax,  and  prescribed  the  man- 
ner in  which  that  fund  was  to  be  applied;  and,  by  express  provision,  the  act 
went  into  force  from  the  date  of  its  passage.  It  had  all  the  attributes  of  a 
Jaw.  The  act  was  complete,  decisive,  and  final  when  it  left  the  hands  of  tbe 
legislature.  The  power  to  enact  a  law,  of  necessity  includes  the  right  to  de- 
termine the  conditions  upon  which,  in  a  given  case,  the  law  is  to  come  into 
operation;  hence,  when  there  has  been  no  attempt  to  surrender  the  legisla- 
tive function,  or  to  associate  another  power  in  the  enactment  of  a  law,  it 
would,  at  the  least,  be  absurd  to  hold  that  an  act  was  invalid  for  the  reason 
that  its  operation  was  to  be  defeated  or  suspended  by  the  happening  of  the 
prescribed  contingency.  The  right  conferred  upon  the  electors  of  the  district 
to  deteimine  that  one  of  its  provisions  should  not  be  carried  into  effect  was  as 
clearly  ascertained,  and  as  much  fixed,  by  the  will  of  the  law-making  power, 
as  any  provision  contained  in  the  act.  It  seems,  hence,  too  clear  for  contro- 
versy that  tbe  act  did  not  delegate  to  the  electors  the  riglit  to  pass,  or  even 
approve,  it.  On  the  contrary,  the  vote  of  a  majority  against  the  collection  of 
the  tax  can  only  be  regarded  in  the  nature  of  a  condition  subsequent,  which 
might  defeat,  but  which  was  never  intended  to  confer  upon  the  act  validity, 
as  an  expression  of  the  legislative  will.  It  was  the  act  itself  which  made  the 
vote,  and  prescribed  the  consequences  to  result  from  it.  The  proviso  to  the 
first  section  seems  to  have  been  misunderstood,  as  it  was  in  the  argument  as- 
sumed that  the  vote  of  the  majority  of  the  electors  was  essential  to  give  effect 
to  the  provision  assessing  the  tax.  It  appears  to  us  that  the  clear  and  mani- 
fest meaning  o£  the  proviso  is  exactly  the  reverse.  A  majority  of  tlie  elect- 
ors mi  gilt  defeat  the  collection  of  the  tax,  and  thus  render  tlie  act,  aa  to  one 
of  its  provisions,  inoperative;  but  upon  no  principle  of  sound  logic  can  it  be 
h<'ld  that  the  m^ority  vote  was  intended  to  give  validity  as  a  law  to  the  pro- 
visions of  which  the  tax  was  assessed.  It  wasdt^signed  to  prevent  the  execu- 
tion of  a  law  which,  by  express  declaration,  had  previously  gone  into  opera- 
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tion.  The  act  contains  no  provision  thai  if  no  election  should  be  held,  that 
it  should,  in  respect  to  the  tax,  he  defeated.  It  follows,  therefore,  with  ab- 
solute certainty,  that  it  would  have  remained  valid  and  operative  as  a  law  if 
there  had  bL^n  no  election  held,  or  no  vote  given. "  That  case  has  been  cited 
as  announcing  a  principle  which  uph<rids  the  "Wood  Law."  With  what  jus- 
tice this  claim  is  made  can  easily  be  seen. 

Bull  V.  Read,  13  Grat.  78,  held  an  act  valid  which  provided  for  a  system 
of  free  schools  in  a  particular  district  in  a  county,  and  the  levying  of  a  tax; 
and  left  it  to  a  majority  of  the  voters  to  determine  whether  the  act,  wliich  af- 
fected their  own  private  and  local  interests,  should  go  into  effect.  But  In 
that  case  those  of  Rice  v.  Foster  and  Park&ry*  Com,,  supra,  were  disapproved 
It  would  seem  that  the  Virginia  case  might  perhaps  be  upheld,  upon  consid- 
erations heretofore  noticed,  and  that  no  necessity  existed  for  any  view  in  con- 
flict with  the  cases  cited  therein.  Under  a  former  charter  of  the  city  of  Roch- 
ester, the  common  council  were  authorized  to  grant  licenses  for  the  sale  of 
liquors,  and  might  prohibit  their  sale  by  fine  and  imprisonment.  By  amend- 
ment to  the  charter,  the  granting  of  licenses  was  remitted  to  the  voters  of  the 
city>  and,  if  prohibited  in  this  way,  then  such  sales  should  be  punished,  etc. 
And  tiie  amendment  was  upheld  for  reasons  similar  to  those  given  in  Com, 
V.  Bennett,  supra.  State  v.  Cooke,  24  Minn.  247.  An  act  conferred  power 
on  the  county  judges  to  grant  licenses  to  sell  liquors,  if  the  majority  of  the 
freemen  at  the  annual  town  meetings  should  by  their  votes  so  determine. 
Another  section  of  the  act  imposed  a  penalty  for  selling  without  licenses;  and 
the  act  was  held  valid.  The  then  recent  cases  of  Rioe  v.  Foster,  and  Parker 
v.  Com.,- supra,  were  discussed,  and  held  not  to  apply.  Kellog,  J.,  saying: 
''Was  not  our  statute  a  law  in  itself  when  passed  by  the  legislature?  Has  it 
not  the  force  and  authority  of  law,  independent  of  any  action  of  tlie  people? 
Can  it  be  said  that  before  it  receives  such  force  it  is  to  be  created  and  estab- 
lished by  the  people?  We  are  entirely  satisfied  that  the  law  of  1846  is  sub- 
ject to  none  of  these  objections.  The  law  was  complete  in  itself  when  passed 
by  the  legislature,  and  did  not  require  the  creative  power  of  the  people,  or  of 
any  body,  to  give  it  vitality  or  force.  The  second  section  of  the  statute  im- 
posed a  penalty  upon  any  person  who  should  deal  in  the  selling  of  distilled 
spirituous  liquors  without  a  license  therefor,  as  provided  in  the  statute.  This 
amounts  to  an  implied  pi*ohibition  of  such  sale,  without  a  license.  Roby  v. 
West,  4  N.  H.  285.  If  the  people  had  never  voted  upon  the  question,  as  pro- 
vided by  the  statute,  the  only  consequence  would  have  been  that  licenses  could 
not  have  been  obviated, — the  statute  would  have  remained  in  force;  and  con- 
sequently those  who  engaged  in  the  traffic  would  incur  the  penalty  imposed 
by  the  statute/'  Bancroft  v.  Dumas,  21  Yt.  456.  In  another  case  in  the 
same  state,  it  was  held  to  be  competent  for  the  legislature  to  prescribe  that  a 
law  should  go  into  effect  on  the  second  Tuesday  in  March,  1853,  but  with  a 
proviso  that  the  meetings  of  freemen  should  be  held  on  the  second  Tuesday  of 
February,  1853,  and  that  the  law  should  take  effect  in  March  or  December, 
1853,  accordingly  as  the  vote  should  be  "yes"  or  "no."  State  v.  Parker.  26 
y  t.  357.  And  it  was  ruled  that  a  popular  vote  was  as  valid  a  contingency  as 
any  other. 

In  Wisconsin,  an  act  was  held  valid  which  established  a  board  of  public 
works  in  the  city  of  Milwaukee,  if  accepted  by  the  legal  voters  of  the  city,  at 
an  election  to  beheld,  etc.  But  this  was  so  ruled  because  it  was  a  mere  mat- 
ter of  local  and  municipal  concern.  State  v.  O^Neill,  24  Wis.  149.  In  Smith 
V.  Janesville,  26  Wis.  291,  much  broader  ground  was  taken,  and  a  law  held 
constitutionally  valid  which  affected  the  people  of  the  whole  state,  which  by 
its  terms  was  to  take  effect  only  after  it  should  be  approved  by  a  majority  of 
the  popular  vote  at  an  election;  and  the  former  case  was  cited  as  authority. 
In  a  later  case  the  disposition  is  evinced  to  be  more  conservative.  Sections  8 
and  9  of  the  act  passed  upon  were  as  follows:  "Sec.  8.  The  owner  or  keeper 
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of  any  dog  or  dogs  which  shall  Jjave  wounded,  maimed,  or  killed  any  cattle, 
horses,  sheep,  or  lambs,  or  injured  any  person,  shall  be  liable  to  the  owner  or 
legal  possessor  of  such  cattle,  horses,  sheep,  or  lambs,  or  to  the  person  in- 
jured, in  all  damages  so  done  by  said  dog  or  dogs,  without  proving  notice  to 
the  owner  or  keeper  of  such  dogs,  or  knowledge  by  him  that  his  dog  was  mis- 
chievous, or  disposed  to  kill  or  worry  sheep;  and  all  laws  conflicting  with  tliis 
section  are  hereby  repealed.  Sec.  9.  The  county  board  of  supervisors  of  any 
county,  at  their  first  meeting  in  any  year,  shall  have  power,  and  are  hereby 
authorized,  by  a  vote  of  a  majority  of  all  the  members-elect  of  said  board,  to 
increase  or  diminish  the  sum  set  opposite  the  names  of  owners  of  dogs,  as 
provided  for  in  section  two  of  this  act;  or  at  the  said  meeting,  by  the  said 
vote,  to  determine  whether  or  not  during  the  then  current  year  the  said  county 
shall  be  exempt  from,  or  shall  be  governed  by,  the  provisions  of  this  act;  and 
said  determination  shall  be  binding  on  said  county  until  reversed  by  said 
county  board,  by  a  majority  of  the  members-elect  of  said  county  board."  The 
remainder  of  section  9  relates  solely  to  the  city  and  county  of  Milwaukee,  and 
is  unimportant  in  this  case.  On  that  occasion,  Ltok,  J.,  said:  "  We  are  now 
to  determine  whether  the  legislature  has  power  to  authorize  county  boards  of 
supervisors  to  exempt  their  respective  counties  from  the  provisions  of  section 
8.  The  constitution  (article  4,  §  1\  ordains  that  •  the  legislative  power  shall 
be  vested  in  a  senate  and  assembly.  Those  bodies  constitute  the  legislature. 
It  is  a  settled  maxim  of  constitutional  law  that  the  power  thus  conferred  upon 
the  legislature  cannot  be  delegated  by  that  department  to  any  other  body  or 
authority.  Cooley,  Const.  Lim.  116.  Yet  it  is  undoubtedly  true  that,  in 
matters  purely  local  and  municipal,  the  legislature  may  enact  conditional 
laws,  and  refer  it  to  the  people  or  proper  municipal  authorities  to  decide 
whether  such  laws  shall  or  shall  not  have  force  and  effect  in  their  respective 
municipalities.  The  cases  which  sustain  this  power  are  numerous.  State  v. 
O^Neill,  24  Wis.  149,  is  one  of  these.  In  principle,  the  same  power  is  exer- 
cised in  the  numerous  laws  enacted  by  the  legislature  giving  to  municipali- 
ties the  power  to  establish  by-laws  and  ordinances  in  respect  to  municipal 
matters.  Section  8,  however,  does  not  relate  to  municipal  affairs,  but  it  seeks 
to  change  a  rule  of  the  common  law  pert^iinlng  to  a  matter  of  general  inter- 
est. As  well  might  the  legislature  authorize  the  board  of  supervisors  of  a 
county  to  abolish  in  such  county  days  of  grace  on  commercial  paper,  or  to  sus- 
pend the  operation  of  the  statute  of  limitations.  Such  legislation  is  clearly 
within  the  restriction  on  the  power  of  the  legislature  to  delegate  its  author- 
ity, and  is  therefore  inoperative  and  void."  Slinger  v.  Henneman,  38  Wis. 
$04. 

In  Maryland,  an  act  was  held  valid  which  left  it  to  the  voters  of  certain 
named  counties  to  determine  whether  intoxicating  liquors  should  be  sold  or 
not;  the  act  to  take  effect  immediately  after  the  vote  was  ascertained.  Fell 
v.  State,  42  Md.  71.  The  decision  applies  the  rule  stare  decisis.  There  is, 
however,  an  able  dissent  by  Bowie,  J.  In  Com,  v.  Weller,  14  Bush,  218,  an 
act  in  relation  to  Bullitt  county,  of  a  similar  nature,  was  held  valid,  and  the 
case  is  made  largely  to  turn  upon  the  ground  that  it  is  merely  a  local  law,  and 
citations  are  made  of  authorities  relating  to  school-districts  voting  taxes,  cit- 
ies and  counties  voting  subscriptions,  counties  voting  to  organize  new  coun- 
ties, etc.  Hill  V.  Mayor,  72  Ga.  314,  decides  that  the  city  of  Dalton  had  char- 
ter power  to  pass  an  ordinance  forbidding  the  sale  of  liquors.  In  Caldwell  v. 
Barrett,  73  Ga.  604,  an  act  was  held  constitutional  which  was  ^purely  local 
act,  made  dependent  for  its  validity  and  for  its  penalty  on  a  majority  vote. 
The  subject  is  evidently  but  lightly  considered.  No  authorities  are  cited,  ex- 
cept a  reference  to  Cooley,  Const.  Lim.  748,  749,  wiiere  such  questions  as  lo- 
cation of  county-sites,  municipal  charters,  etc.,  are  discussed.  In  the  opin- 
ion it  is  very  naively  said:  '^  If  the  constitution,  the  organic  law  of  the  state, 
ha$  been  made  to  depend  upon  the  vote  of  the  people,  it  is  not  easy  to  per- 
v.6s.w.no.7 — 82  ^  , 
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ceive  why  a  local  law — an  act  affecting  a  partUnUar  commtmity — sTiould  not 
be  determined  by  a  vote  of  the  people  of  that  locality, " 

I  have  thus,  at  the  expense  of  both  space  and  brevity,  set  forth  the  present 
state  of  the  law  on  the  point  in  hand.  The  importance  of  the  subject  de- 
manded as  much.  It  will  easily  be  seen  that  the  former  rulings  of  thiis  court 
are  sustained  by  a  great  preponderance  of  authority,  and  an  equal  preponder- 
ance of  reason.  And  the  rule  of  this  court,  with  its  well-known  exceptions, 
established  for  thirty-four  years,  should  not  be  lightly  departed  from,  even  if 
founded  on  reasons  less  cogent  than  it  is.  It  is  a  rule  promotive  of  whole- 
some and  conservative  legislation;  a  rule  which  demands  the  exercise  of  that 
legislative  judgment  and  discretion,  for  the  exercise  of  which,  members  are 
sent  to  the  halls  of  legislation.  It  is  a  rule  which  rigidly  applies  the  maxim 
delegatus  non potest  delegari;  a  rule  which  holds  as  inapplicable  in  the  affairs 
of  representative  government  the  common-law  maxim  of  qui  facit  per  alium^ 
facit  per  se;  a  rule  which  denies  that  the  act  of  the  voters  is  the  act  of  the 
legislature ;  a  rule  which,  as  far  as  human  rules  can,  enforces  an  observance 
of  that  sacred  trust  which  pertains  to  the  oflSceof  a  legislator,  and  sternly  for- 
bids, as  well  as  prevents,  the  responsibilities  of  that  office  from  being  shirked, 
and  its  duties  and  obligations  from  being  shifted  on  irresponsible  shoulders. 
If  the  "Wood  Law"  be  examined  in  the  light  of  that  rule,  and  of  the  author- 
ities cited  from  our  own  reports,  as  well  as  numerous  others  elsewhere,  it 
must  be  apparent  that  it  possesses  not  one  ofths  attributes  of  a  valid  law* 
It  has  nothing  mandatory  or  prohibitory  about  it.  It  is  a  mere  invitation  to 
the  people  to  say  whether  the  proposal  which  it  contains  meets  with  their  ap- 
proval. The  whole  act,  from  its  title  downwards,  shows  that,  until  another 
will  was  superadded  to  the  legislative  will,  the  act  did  not  have,  and  was  not 
intended  to  have,  a  shred  or  patch  of  vitality  or  validity  about  it.  Its  legis^ 
lative  birth  took  place  when  the  election  look  plojce.  Re^ject  the  election,  and 
you  destroy  the  law.  I  do  not  deny  but  that  a  local  option  law  could  be  passed, 
— one  that  would  repeal  existing  laws,  and  denounce  heavier  penalties  than 
they  do  against  the  sale  of  intoxicating  liquors,  and  leave  the  mere  incident 
of  allowing  the  people  by  their  votes  to  permit  or  to  deny  the  issuance  of  au- 
thority for  the  sale  of  such  liquors;  but,  most  certainly,  such  a  law  must  be 
perfect  and  complete  before  it  letives  the  legislative  halls.  It  must  stand  on 
its  own  independent  foundation,  bear  with  it  its  own  self-enforcing  penalties, 
and  rest  not  for  its  validity  on  the  adventitious  aids  of  the  votes  of  majorities. 

8.  It  is  said  that  there  is  no  distinction  between  the  result  of  a  vote  pro- 
hibiting the  sale  of  liquor  in  a  town  or  county  and  the  result  of  a  vote  for  the 
removal  of  a  court-house,  or  the  subscription  to  stock,  eto.  The  distinction 
is  just  this:  In  the  latter  class  of  cases,  the  act  of  voting  is  the  exercise  of  a 
right  pertaining  to  local  affairs,  and  falling  within  the  exceptions  already 
mentioned ;  in  the  former,  it  involves  the  concession  of  the  power  to  enact  a 
penal  eta  tute,  under  which  the  citizen  may  be  indicted  and  punished.  If  this 
simple  statement  does  not  show  the  distinction,  no  amount  of  argument  can. 

9.  I  regard  the  "Wood  Law"  as  open  to  another  very  grave  constitutional 
objection.  It  assumes  the  .character  of  an  ^Hrrepealable  law.**  Of  such  laws 
Judge  Cooley  says:  "Similar  reasons  to  those  which  forbid  the  legislative  de- 
partment of  the  stete  from  delegating  its  authority  will  also  forbid  its  passing 
any  irrepealable  law.  The  constitution,  in  conferring  the  legislative  author- 
ity, has  prescribed  to  its  exercise  any  limitations  which  the  people  saw  fit  to 
impose;  and  no  other  power  than  the  people  can  superadd  other  limitations. 
To  say  that  the  legislature  may  pass  irrepealable  laws  is  to  say  that  it  may 
alter  the  very  constitution  from  which  it  derives  its  authority;  since,  in  so  far 
as  one  legislature  could  bind  a  subsequent  one  by  its  enactments,  it  could  in 
the  same'degree  reduce  the  legislative  power  of  its  successors.  And  the  pro- 
cess might  be  repeated  until,  one  by  one,  the  subjects  of  legislation  would 
be  excluded  altogether  from  their  control,  and  the  constitutional  provision 
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that  the  legislative  power  shall  be  vested  in  two  houses  would  be  to  a  greater 
or  less  degree  ineffectual."  Gooley,  Const.  Lim.  (5th  Ed.)  149.  According 
to  section  7  of  the  act,  the  result  of  the  vote  determines  the  law  for  that  lo- 
cality for /our  years,  to  be  re-enacted  in  the  same  way  toties  quoties  the  four- 
years  limit  expires.  If  the  legislature  could  not  In  direct  terms  give  such  a 
law  such  a  lease  of  immortality,  can  the  people  by  their  votes  do  more?  But 
it  may  be'said  that  section  7  may  be  rejected,  and  the  residue  of  the  act  be  left 
valid  and  intact.  Sometimes  this  may  be  done.  In  such  instances  the  valid 
may  stand,  and  the  Invalid  fall.  Looking  at  this  entire  act,  however,  and 
considering,  as  we  may,  its  legislative  and  current  history,  it  seems  difficult 
to  entertain  any  other  opinion  than  that  it  was  adopted  by  the  people  of  dif- 
ferent localities  as  a  settlement  for  four  years,  at  least,  of  the  question  agitat- 
ing the  public  mind,  and  that,  but  for  the  belief  that  a  settlement  for  that 
period  was  effected  by  their  votes,  the  act  would  not  have  enlisted  majorities 
either  for  or  against  it.  In  such  cases  as  these,  where  the  act  is  passed  as  an 
entirety,  the  invalid  is  so  blended  with  the  valid  that  both  must  perish  to- 
gether. Slinger  v.  Henneman,  38  Wis.  504;  Cooley,  Const.  Lim.  213;  War- 
ren  v.  Mayor,  2  Gray,  84;  Slauson  v.  City,  13  Wis.  444;  State  v.  Dousman^ 
28  Wis.  541 ;  State  v.  Commiseionera,  5  Ohio  St.  497;  Sedg.  St.  &  Const.  Law, 
414;  Campau  v.  Detroit,  14  Mich.  276;  Lathrop  v.  Mills,  19  Cal.  514. 

10.  If,  as  seems  to  me  is  quite  obvious,  a  general  law  could  have  been 
passed  to  accomplish  the  ends  desired  by  the  one  being  discussed,  then  such 
a  law  should  have  been  passed;  and  this,  under  the  plain  terms  of  the  consti- 
tution, it  was  the  express  duty  of  the  legislature  to  do.  And  whether  ttiis 
could  have  been  done  is  made  a  judicial  question,  and  thus  open  to  review  by 
the  courts.    Article  4,  §  53,  Const. 

11.  Even  if  a  general  law  on  the  subject  could  not  have  been  passed,  this 
would  not  authorize  a  local  or  special  law  to  be  passed,  save  in  the  precise 
mode  pointed  out  by  the  constitution. 

To  recapitulate.  (1)  The  act  is  unconstitutional  because  incomplete,  and 
having  nb  sanction,  when  it  left  the  hands  of  the  legislature,  and  was  there- 
fore a  delegation  of  legislative  power.  (2)  Unconstitutional!  because  it  sus- 
pends the  operation  of  general  laws  in  particular  localities.  (3)  Unconsti- 
tutional, because  a  local  or  special  law,  not  passed  as  provided  in  the  con- 
stitution, in  respect  to  such  laws.  (4)  Unconstitutional,  because  it  operates 
as  a  partial  repeal  of  a  general  law,  and  thus  converts  the  general  law  into 
a  local  or  special  one.  75)  Unconstitutional,  because  an  irrepealable  law,  and 
it  is  apparent  from  the  law  itself,  and  from  its  legislative  and  current  history, 
that  it  would  not  have  been  adopted  but  as  a  whole,  and  but  for  such  irrepeal- 
able clause.  (6)  Unconstitutional,  because  it  varies  the  punishment  inflicted 
for  a  crime  against  the  state,  by  a  vote  of  the  majority  of  the  people  of  par- 
ticular localities.  (7)  Unconstitutional,  because  it  thus  denies  to  the  citizens 
of  certain  localities  in  this  state  "the  equal  protection  of  the  laws,''  and,  in 
doing  so,  violates  the  first  section  of  the  fourteenth  amendment  of  the  federal 
constitution.  (8)  Unconstitutional,  because  it  violates  section  53,  art.  4, 
Const.,  which  forbids  the  legislature,  by  a  local  or  special  law,  to  regulate  the 
affairs  of  counties,  cities,  etc., or  to  change  the  charter  of  cities.  (9)  Uncon- 
stitutional, because  a  general  law  could  have  been  passed. 

Some  weeks  ago,  the  foregoing  dissenting  opinion,  with  slight  moditlca- 
tions,  was  submitted  to  my  associates  as  the  opinion  of  the  court.  This  will 
account  for  the  shape  in  which  my  views  are  therein  presented.  On  Friday 
last,  the  prevailing  opinion  was  read  and  adopted.  I  was  not  so  fortunate  as 
to  be  present  at  any  discussion  of  that  opinion.  On  Friday  niglit  last,  I  was 
allowed  the  privilege  of  examining  that  opinion.  The  short  time  allotted  me 
for  doing  this  must  be  my  excuse  for  making,  in  a  somewhat  hurried  manner, 
my  comments  thereon.    The  assertion  made,  and  set  forth  at  large  in  the 
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majority  opinion,  in  reference  to. the  presumptive  validity  of  legislative  acts, 
I  shall  not  waste  time  to  discuss.  I  as  readily  accept  Its  general  correctness 
as  I  would  similar  observations  respecting  the  multiplication  table.  The  ques- 
tion here  is  not  whether  the  legislature  generally  conforms  its  enactments  to 
constitutional  requirements,  hut  whether  it  has  done  so  in  this  particular  in- 
stance. 

1.  Respecting  the  "Wood  Law"  being  a  delegation  of  legislative  power,  I 
have  at  much  pains  given  a  resumi  of  the  authorities  on  that  subject.  I  main- 
tain its  absolute  correctness.  Though  Lock's  Appeal,  72  Pa.  St.  491,  makes 
mention  in  the  head-notes  that  Parker  v.  Com.  iBoverruledy  the  opinion  itself 
shows  just  the  contrary.  Indeed,  the  second  quotation  I  have  made  from  that 
opinion  pictures  with  anticipatory  fidelity  the  "  Wood  Law.'*  And,  on  ex- 
amination of  the  otlier  authorities  I  have  cited  from  our  sister  states,  it  will 
be  found  that  a  majority  of  them  are  in  entire  accord  with  those  of  this  court. 
Thus,  Pennsylvania,  New  Jersey,  Delaware,  Indiana.  Iowa,  New  York,  Cali- 
fornia, Connecticut,  Mississippi,  and  Texas;  and  to  this  list  may  be  added  the 
case  of  Bancroft  v.  Dumas,  21  Yt.  456;  and  the  case  of  Slinger  v.  Henne^ 
man,  38  Wis.  504,  bears  a  very  close  resemblance  to  State  v.  Field,  supra. 
Arrayed  against  this  list  of  states  are  those  of  Maryland,  Kentucky,  Georgia, 
Illinois,  and  the  case  of  State  v.  Parker,  26  Vt.  357,  supra.  I  do  not  regard 
the  authorities  cited  from  Minnesota,  Massachusetts,  or  New  Hampshire  as 
all  opposed  to  the  doctrine  of  Lamment  v.  Lidwell,  supra.  Nor,  for  similar 
reasons,  do  I  think  State  v.  0'Neill,24:  Wis.  149,  announces  a  rule  at  variance 
with  that  case;  and  the  case  of  Smith  v.  Janesville,  26  Wis.  291,  may  be  held 
as  greatly  shaken  by  the  later  case  of  Slinger  v.  Henneman,  supra.  The  case 
in  Grattan  was  perhaps  correctly  decided,  though,  as  I  think,  upon  incorrect 
reasoning.  I  have  thus  grouped  the  autliorities  pro  and  con  on  the  point  in 
hand,  and  will  simply  reiterate  the  observation  made  elsewhere,  that  the  great 
preponderance  of  reason,  as  well  as  authority,  is  with  the  ruling  of  this  court 
as  heretofore  made.  Cases  cited  from  our  own  reports,  in  reference  to  powers 
conferred  upon  municipal  corporations,  either  by  means  of  their  charters,  or 
by  direct  local  legislation,  and  crises  where  authority  is  given  by  a  complete 
act  to  cities,  counties,  etc.,  to  subscribe  stock  to  railroad  corporations,  author- 
ity to  the  citizens  to  organize  new  coimties  or  school-districts,  etc.,  rest  upon 
tlieir  own  peculiar  considerations,  and  give  no  sanction  to  the  idea  that  legis- 
lative power  has  been  delegated  in  those  instances, .  as  I  have  heretofore 
pointed  out.  The  "Wood  Law"  has  been  compared  to  the  "Downing  Law,'* 
and  it  is  claimed  that  if  the  former  i&  invalid,  as  being  a  delegation  of  the 
legislative  power,  so  also  is  the  latter.  I  attach  no  importance  to  the  method 
in  either  instance  whereby  license  is  to  be  granted.  This  may  well  be  done  by 
the  votes  of  the  tax-payers,  or  by  their  signatures  to  a  petition  to  the  same  ef- 
fect. But,  right  here,  thia  marked  distinction  between  the  two  acts  super- 
venes. Ninety  days  after  the  adjournment  of  the  legislature,  the  "Downing 
Law,"  its  penalties  and  its  punishments,  were  full  fledged,  and  went  into  im- 
mediate and  active  operation,  in  every  county  in  this  state,  against  any  vio- 
lator of  that  law.  Not  so  with  the  "Wood  Law;"  it  has  neither  prohibitions, 
penalties,  nor  punishments  until  a  majority  of  the  voters  do  so  decide.  And 
though  the  majority  opinion  declares  that  the  latter  law  went  into  effect  90 
days  after  the  adjournment  of  the  legislature,  this  assertion  meets  with  con- 
tradiction by  the  very  face,  terms,  and  conditions  of  the  act  itself.  Section 
36,  art.  4,  Const.,  declares  that  "no  law  shall  take  effect  or  go  into  force  until 
ninety  days,"  etc.;  thus  leaving  it  to  the  legislature,  when,  after  that  period, 
a  given  law  shall  take  effect.  The  only  prohibition  is  agiiinst  the  law  taking 
effect  prior  to  the  expiration  of  90  days.  This  point  is  too  clear  for  argu- 
ment. In  concluding  my  remarks  under  this  head,  allow  me  to  observe  that 
on  all  hands  it  is  conceded  that  an  act  may  be  passed  which  will  be  a  delega- 
tion of  legislative  power.    If  the  "Wood  Law"  is  not  faulty  in  this  particu- 
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lar,  permit  me  to  ask  this  test  question:    How  shcUl  an  act  he  formed, 
framed,  orfwthioned  which  shall  be  vitiated  by  such  a  fault  f 

2.  In  relation  to  tiie  additional  authorities  cited  in  the  majority  opinion  in 
regard  to  what  is  a  general  law,  and  what  is  a  local  or  special  law,  it  suffices 
to  say  that  they  are  in  entire  harmony  with  8tate  v.  Tolle,  71  Mo.  645,  and 
State  y.  Herrmann,  75  Mo.  340,  announcing  *'that  a  statute  which  relates  to 
persons  or  things  as  a  class  is  a  general  law,  while  a  statute  which  relates  to 
particular  persons  or  things  o/a  class  is  special."  The  "Wood  Law"  clearly 
falls  within  the  latter  denomination ;  it  singles  out  those  "particular  persons 
of  a  class, "  to-wit,  those  dram-shop  keepers  residing  in  certain  localities,  and 
upon  them  it  inflicts  penalties  from  which  others  in  the  same  class  are  ex- 
empt. 

3.  The  majority  opinion  industriously  avoids  ruling  the  point  whether  the 
"  Wood  Law  "  operates  a  repeal  of  the  "  Downing  Law. "  Counsel  for  those  who 
were  respondents  in  the  lower  court  exhibit  a  similar  reticence  on  the  same 
point.  And  any  ruling  is  also  avoided  as  to  whether  the  druggist  and  pharma- 
cist law  is  repealed  in  counties  where  the  "Wood  Law"  is  in  vogue.  As  I 
have  heretofore  pointed  out,  it  is  wholly  immaterial  which  horn  of  the  dilemma 
be  taken.  If  it  be  ruled  that  the  ''Wood  Law"  operates  as  a  partial  repeal  of 
a  general  law,  to- wit,  the  "Downing  Ijaw,"  and  of  the  druggist  and  pharma- 
cist law,  etc.,  then  by  so  doing  it  indirectly  enacts  a  special  or  local  law,  by 
the  partial  repeal  of  a  general  law,  and  thus  violates  section  53,  art.  4,  Ck)nst. 
If,  on  the  other  hand,  those  general  laws  are  not  partly  repealed,  but  only  au^ 
pended,  such  suspension  is  equally  invalid,  because  not  a  general  suspension. 
The  intimation  is,  however,  given  that  a  partial  repeal  of  the  "Downing  Law" 
has  occurred  in  certain  localities.  If  so,  then  for  the  same  reason  a  partial 
repeal  of  the  druggist  taw  in  such  localities  has  also  occurred.  In  order  that 
one  law  should  repeal  another,  it  is  not  necessary  that  the  former  should  do 
this  in  terms.  It  is  sufficient  that  the  repugnancy  between  the  two  acts  is 
such  that  both  cannot  co-exist.  This  precise  point  was  so  ruled  at  the  present 
delivery.  State  v.  Dolan,  ante,  366.  I  have  already  cited  authorities  in  a 
former  part  of  this  opinion  showing  that  a  partial  repugnancy  accomplishes  a 
partial  repeal.  This  necessarily  follows  from  the  premise  that  a  total  repug- 
nancy accomplishes  a  total  repeal. 

4.  The  majority  opinion  also  declines  to  decide  whether  section  9  of  the 
"Wood  Law,"  which  denounces  greater  punishments  against  selling  liquor 
without  license  than  does  the  "Downing  Law,"  is  constitutional.  This  point 
is  directly  in  issue,  and  cannot  be  fairly  evaded,  nor  be  put  off  "till  a  more 
convenient  season;"  for  if  the  "Wood  Law,"  in  certain  localities,  accom- 
plishes the  repeal  of  the  "Downing  Law,"  it  does  this  in  toto.  In  those  lo- 
calities, no  shred  or  patch  of  the  "Downing  Law"  is  left  in  existence.  This 
being  the  case,  one  of  two  things  must  needs  follow:  Either  that  a  violation 
of  the  "Wood  Law"  must  receive  greater  punishment  for  selling  liquor  with- 
out license  than  he  would  under  the  old  law,  or  else  there  is  no  punishment 
provided  for  his  offense.  This  bare  statement  carries  with  it  its  own  argu- 
ment,  and  furnishes  those  whom  it  may  conceni  something  in  the  nature  of 
a  solid,  upon  which  they  may  ruminate  at  their  leisure.  Besides,  it  is  incon- 
ceivable that  the  "  Wood  Law"  would  have  been  enacted  wit?iout  a  penalty 
attached  as  incident  to  its  violation.  The  authorities  I  have  previously  cited 
conspicuously  show  that  when  it  is  apparent  that  a  law  is  enacted  as  an  en- 
tirety,— as  a  system, — that  then  a  rejection  of  a  part  of  the  system  rejects  the 
whole  law.  So  that  this  state  of  affairs  brings  other  dilemmas  to  confront  the 
upholders  of  the  validity  of  the  "Wood  Law."  First,  either  that  section  9 
of  that  law  is  unconstitutional,  because  of  indicting  greater  punishment  than 
are  inflicted  for  like  offenses  in  other  localities,  thus  denying  to  those  upon 
whom  such  punishments  are  inflicted  the  "equal  protection  of  the  laws;"  or 
else,  second,  that,  being  thus  unconstitutional,  it  is  to  be  stricken  out  of  the 
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"Wood  Law"  on  that  account,  and  thus  leave  no  punishment  whatever  to  be 
inflicted  upon  those  who  violate  its  behests;  or  else,  third,  that  section  9,  by 
reason  of  being  a  portion  of  a  system  which  would  not  have  been  adopted  but 
as  a  iivhole, — ^that,  that  section  being  invalid,  the  whole  act  must  perish.  If 
there  is  any  loophole  of  escape  from  one  of  these  three  alternatives,  I  am  un- 
able to  perceive  it. 

5.  I  have  shown  that,  according  to  the  terms  of  the  statute,  it  is  to  last, 
where  adopted,  for  four  years.  My  associates  confess  their  inability  **to  un- 
derstand the  ground  on  which  this  claim  is  based."  To  my  mind  it  is  very 
plain  that  neither  the  legislature  nor  the  people,  nor  both  combined,  can  enact 
a  law  which  will  stand  four  years;  yet  this  is  just  what  the  "Wood  Law" 
does.  Of  course,  if  a  law  can  be  made  to  stand  for  four  years,  it  may  for 
forty  or  for  four  hundred.  An  examination  of  the  authorities  I  have  cited 
will,  as  I  think,  dispel  any  doubt  on  this  point  which  my  associates  entertain. 

6.  I  will  conclude  my  observations  on  the  majority  opinion  with  some  re- 
flections upon  the  precedent  it  establishes,  and  the  consequences  which  flow 
from  it.  As  heretofore  mentioned,  our  constitution  wisely  provides  for  the 
enactment  of  general  laws;  commands  that  they  be  enacted  wherever  they 
can  be  made  applicable;  makes  this  a  judicial  question,  and  refuses  to  trust 
it  to  the  judgment  of  the  legislature.  Not  satisfied  with  this,  that  instru- 
ment abounds  with  other  similar  restrictions,  forbidding  all  evasions  of  its 
stringent  prohibitions;  among  others,  that  of  cutting  down  a  general  law  by 
its  partial  repeal,  and  thus  transforming  it  into  a  "special  or  local  law."  That 
the  "Downing  Law, "and  other  cognate  general  laws,  have  been  thus  cut 
down,  I  think  has  been  conclusively  shown.  But,  under  the  ruling  of  this 
court,  this  amounts  to  nothing,  and  does  not  affect  the  validity  of  any  one  of 
the  other  general  laws,  nor  of  the  act  in  question.  The  yet  unborn  conse- 
quences which  will  attend  this  ruling  may  well  give  pause  to  every  reflecting 
mind.  Under  its  operation  there  is  no  boundary  and  no  limit  to  the  delega- 
tion of  legislative  power.  Under  its  operation,  similar  so-called  general  laws 
may  be  enacted,  whereby  our  statute-books  will  become  as  motley  as  Joseph's 
coat,  and  still  the  constitution  be  not  violated.  Under  its  operation,  the  laws 
respecting  commercial  paper,  limitations  of  actions,  the  punishment  of  crimes, 
etc.,  may  vary  with  different  localities;  still  be  held  general  laws,  and  con- 
stitutional. 

As  an  individual,  I  am  willing  to  accord  due  meed  of  praise  to  those  who, 
by  their  well-meant  efforts,  seek  to  remedy  the  evils  incident  to  the  abuse  of 
intoxicants;  but,  as  2k  judge,  I  can  give  those  efforts  no  recognition  until  they 
assume  the  shape  of  a  valid  law.  For  these  reasons  I  am  constrained  to  dis- 
sent in  toto  from  the  majority  opinion. 


SuYDAM  V,  Thayer  et  al. 
{Supreme  Court  of  MUsauH.    January  16, 1888.) 

Wills— CoNBTRUCTiON—CoNDiTiowAi.  LmrrATioK— Dying  without  Ibsub  bbporb  Aob. 
Testator,  by  one  clause  of  his  will,  devised  land  to  his  son,  providinff  tha^  if  the 
son  should  die  without  issue,  it  should  go  to  testator* s  brother  for  life,  and  after- 
wards to  a  specified  charitable  use.  By  a  later  clause  testator  provided  that  if  the 
brother  should  die  before  the  son,  then,  in  case  of  the  son's  death  without  issue  be- 
fore he  was  of  age,  the  land  should  go  to  the  charitable  use,  and  that  these  **  rever- 
sions" should  depend  on  his  son's  death  before  having  issue  capable  of  inheriting. 
At  testator's  death  the  son  was  about  nine  years  old.  Held^  that  by  the  first  clause 
testator  intended  that  the  devise  to  the  son  should  be  defeated  omy  in  case  of  the 
son's  death  before  attaining  full  age,  and  without  such  issue. 

Error  to  circuit  court,  Jackson  county;  J.  H.  Sloveb,  Judge. 

Action  by  Joseph  A.  Suydam  against  William  B.  Thayer.  Charles  G.  Hop- 
kins, E.  M.  Steiger,  filake  L.  Woodson,  prosecuting  attorney  for  Jackson 
county,  Missouri,  the  city  of  Kansas,  and  Jackson  county,  for  the  partition  of 
certain  land,  to  part  of  which  plaintiff  claimed  title  under  conveyances  from 
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Sands  W.  Hopkins  as  deyfsee  of  William  A.  Hopkins  ander  the  will  set  out  in 
the  opinion,  tlie  construction  of  which  is  thus  involved.  Plaintiff's  title  was 
sustained  below,  and  a  decree  in  his  favor  was  entered.  Jackson  county  and 
the  city  of  Kansas  claimed  an  interest  under  the  will  by  virtue  of  the  remain- 
der over  for  charitable  uses,  and  sued  out  a  writ  of  error. 

B,  L,  Woodson,  Pros.  Atty.,  for  plaintiff  in  error.  Dohson^  Douglass  dk 
Trimble  and  James  F.  Mister,  for  defendant  in  error.  James  F.  Mister,  for 
Charles  G.  Hopkins. 

Norton,  C.  J.  William  A.  Hopkins  died  in  Jackson  county  on  the  twenty- 
fifth  of  August,  1867,  leaving  the  following  will,  which  was  duly  admitted  to 
probate: 

**In  the  name  of  God,  amen,  I,  William  A.  Hopkins,  of  the  county  of  Jack* 
son,  in  the  state  of  Missouri,  being  of  sound  mind  and  disposing  memory,  do 
by  these  presents  make,  publish,  and  utter  this,  my  last  will  and  testament, 
to-wit:  Item  First.  1  hereby  will  and  bequeath  that  after  the  payment  of 
my  debts  aU  my  property,  real  and  personal,  go  and  belong  to  my  son.  Sands 
W.  Hopkins;  and  if  Sands  W.  shall  die  without  issue,  that  then  the  said  prop- 
erty shall  go  and  inure  to  my  brother,  Charles  G.  Hopkins,  for  his  natural 
life,  and  afterwards  to  go  towards  the  esUiblishment  of  a  school,  according  to 
the  *  JefFersonian  School '  established  by  Thomas  Jefferson  in  his  will  at  Kan- 
sas City,  Missouri.  Item  Second.  I  will^hat  my  wife,  Eliza,  shall  have  a  full, 
decent  support  out  of  my  estate  against  all  other  bequests,  during  her  natural 
life,  as  long  as  she  remains  my  widow,  and  no  longer.  Item  Third.  I  ap- 
point Charles  G.  Hopkins  my  executor,  and  if  he  should  die  before  my  son, 
Sands  W.,  then  in  case  my  son,  Sands  W.,  should  die  without  issue  before  he 
is  of  age,  I  will  that  my  property  shall  go  to  establish  the  school  aforesaid,  at 
Kansas  City,  Missouri,  and  that  the  judge  of  the  circuit  court  of  Kansas  City, 
of  Jackson  county,  shall  appoint  a  commissioner  to  see  that  this  will  be  car- 
ried out,  if  the  other  contingencies  shall  occur;  and  in  construing  my  own 
will,  I  declare  that  all  these  reversions  must  depend  upon  my  son's  death  be- 
fore he  has  issue  to  inherit  his  estate.  Item  Fourth.  I  will  that  Charles  G. 
Hopkins  be  testamentary  guardian  of  my  son;  Sands  W.,  and  I  charge  him 
out  of  my  estate  to  see  that  my  wife,  Eliza,  is  comfortably  cared  for  during 
her  widowhood  as  aforesaid,  and  in  case  of  her  death  to  be  decently  buried, 
with  respectable  monuments  on  her  grave.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  seal,  at  this  twenty-second  day  of  January,  A.  D. 
1867.  William  A.  Hopkins.    [Seal.] 

"I  hereby  make  the  following  addition  to  my  will,  to-wit:  That  my  execu- 
tor sell  any  or  all  of  my  real  estate,  and  convey  the  same  for  such  price  or 
sum  as  to  him  may  seem  proper. 

"In  testimony  whereof,  I  hereunto  set  my  hand  and  seal  this  twenty-fourth 
day  of  August,  1867.  William  A.  Hopkins.    [Seal.]" 

It  appears  from  the  record  that  the  estate  of  decedent  consisted  of  about 
•5,000  of  personal  property,  and  a  large  number  of  unimproved  lots  in  Kan- 
sas City,  yielding  no  income,  and  that  the  indebtedness  of  the  estate  amounted 
to  fifty  or  sixty  thousand  dollars.  It  also  appears  that  Sands  W.  Hopkins,  at 
the  time  of  the  death  of  his  father,  was  an  infant  about  nine  years  of  age,  and 
attained  his  majority  in  November,  1879;  that  he  married  in  1880,  and  had 
issue  born  of  the  marriage  capable  of  inheriting  through  him;  that  both  his 
wife  and  child  are  dead;  and  that  said  Sands  W.  survived  them,  and  was  liv- 
ing  at  the  time  this  cause  was  tried,  and  was  about  28  years  of  age.  On  this 
state  of  facts  the  trial  court  held  that  the  fee  of  the  real  estate  of  decedent 
vested  absolutely  in  Sands  W.,  and  rendered  its  Judgment  accordingly,  from 
which  the  defendants,  the  county  of  Jackson  and  city  of  Kansas  have  prose- 
cuted their  writ  of  error;  and  the  only  question  to  be  decided  is  whether  the 
trial  court  correctly  construed  the  will  hereinbefore  set  forth. 
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In  construing  a  will  the  object  is  to  reach  the  intention  of  the  testator, 
which  is  to  be  gathered,  not  from  single  words  nor  single  passages,  but  from 
a  consideration  of  the  whole  instrument,  and  the  general  design  and  scope  of 
it.  Allison  V.  Chaney,  68  Mo.  282.  Section  4008,  liev.  St.,  provides  that  "all 
courts  and  others  concerned  in  the  execution  of  last  wills  shall  have  due  re> 
gard  to  the  directions  of  the  will,  and  the  true  intent  and  meaning  of  the  tes- 
tator, in  all  matters  brought  before  them.  ^  In  giving  a  practical  construction 
to  wills,  technical  rules,  when  they  stiind  in  the  way  of  the  manifest  inten- 
tion of  the  testator,  may  be  disregarded.  Carr  v.  Dings,  58  Mo.  404.  Col- 
lier's Will,  40  Mo.  321.  Applying  these  rules  in  construing  the  will  in  ques- 
tion, viewing  it  as  a  whole,  and  considering  the  flrst  and  third  items  thereof 
in  the  light  of  the  circumstances  surrounding  the  testator  at  the  time  it  was 
executed,  it  may  be  fairly  said  that  it  discloses  on  the  part  of  the  testator  the 
intention  that  the  property  devised  to  the  son  in  the  first  item  of  the  will 
should  only  be  devoted  to  the  establishment  of  a  school  in  Kansas  City  ''ac^ 
cording  to  the  Jefferson ian  school  established  by  Thomas  Jefterson  in  his 
will,"  in  the  event  of  his  son  dying  without  issue  before  he  was  of  age.  The 
divestiture  of  the  estate  given  to  the  son  in  the  first  item  of  the  will,  and  the 
devotion  of  the  property  to  the  establishment  of  a  school  at  Kansas  City,  were 
expressly  made,  by  the  third  item  of  the  will,  to  depend  on  the  death  of  the 
son  without  issue  before  he  reached  full  age;  and  inasmuch  as  the  event, 
viz.,  the  death  of  the  son  without  issue  before  he  arrived  of  age.  on  the  hap- 
pening of  which  the  estate  was  to  pSss  over  and  be  applied  to  the  establish- 
ment of  a  school,  etc.,  can  never  happen,  the  absolute  estate  is  in  the  son,  and 
the  trial  court  in  so  holding  did  not  err,  and  its  judgment  is  hereby  afiirmed. 

Rat  and  Brace,  JJ.,  concurring;  Sherwood,  J.,  absent;  and  Black,  J.» 
not  sitting. 

Town  of  Texarkana  v.  Weeks. 

{Supreme  Court  of  ArhcmscLS.    December  17, 1887.) 

1.  Municipal  Corporations— Ofpicebs — Compinsation— Increasing  Salary  after 

Election. 
Mansf .  Dig.  Ark.  S  926,  provides  that  the  emoliunentB  of  no  offloer  elected  or  ap- 

? Dinted  under  that  chapter  can  be  increased  or  diminished  during  his  term  of  oiDoe. 
laintiff  had  been  elected  recorder  of  a  town,  under  the  powers  given  by  this  chap- 
ter, and  two  days  afterwards  the  salary  of  the  office  was  increased.  Held,  that  he 
was  only  entitled  to  the  salary  attached  to  the  office  at  the  time  he  took  it;  and 
when,  after  his  second  election,  the  council  reduced  the  salary,  he  was  entitled  to 
it  as  nzed  at  the  time  of  his  re-election. 

2.  Same— Reoovert  of  Salart  Paid  under  Mistake. 

Where  a  town  under  no  misapprehension  of  facts  paid  its  recorder  a  salary  which 
had  been  illegally  raised  during  his  term  of  office,  it  can  be  recovered  when  the  of- 
ficer so  wrongfully  receiying  it  was  a  member  of  the  board  which  ordered  ita  pay- 
ment. 

Appeal  from  circuit  court.  Miller  county;  L.  A.  Btkne,  Judge. 
Weeks,  the  plaintiff,  sued  the  Town  of  Texarkana  for  a  salary  as  recorder. 
Judgment  for  plaintiff,  and  defendant  appealed. 
Scott  &  Jones,  for  appellant.    J.  E.  Cook,  for  appellee. 

Smith,  J.  Weeks  sued  the  town  for  his  salary  as  recorder  from  June  1, 
1884,  to  April  28, 1885,  at  the  rate  of  $50  a  month.  The  answer  was  in  two 
paragraphs.  The  first  denied  the  defendant's  indebtedness,  because  the  coun- 
cil had,  on  the  twenty-seventh  of  May,  1884,  abolished  the  recorder's  salary, 
and  the  plaintiff  hiul  acquiesced  and  had  continued  to  act  as  recorder,  and  had 
from  time  to  time  presented  to  the  council  his  accounts  for  services,  which 
were  duly  allowed  and  paid  to  him.  In  the  second  paragraph  the  defendant 
plt^aded  a  set-off  of  j$600,  being  one  yeiir's  salary,  which  the  plaintiff  had  re- 
ceived under  an  ordinance  passed  April  6,  1883,  after  his  election  on  April  3, 
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1883;  which  ordinance  increased  his  compensation  during  his  term  of  office. 
Upon  demurrer,  the  first  plea  was  adjudged  to  be  good,  and  the  second  bad. 
The  defendant  saved  an  exception  to  the  action  of  the  court  upon  the  plea  of 
set-off,  and  the  parties  went  to  trial  upon  the  issue  formed  by  the  first  plea. 
The  plaintiff  recovered  a  verdict  and  judgment  for  the  amount  sued  for. 

The  statute  has  not  in  express  terms  authorized  the  council  of  an  incorpo- 
rated town  to  remunerate  the  services  of  its  recorder,  Nevertheless,  as  oner- 
ous duties  are  devolve'l  upon  him,  requiring  time  and  labor  for  their  perform* 
ance,  such  power  may  be  fairly  inferred  as  essential  to  the  purposes  of  the  in- 
corporation. Otherwise  the  eflSciencyof  the  municipal  government  might  be 
crippled,  and  the  best  interests  of  the  town  suffer,  from  the  impossibility  of 
procuring  a  competent  man,  who  would  give  his  services  gratuitously.  Mu- 
nicipal corporations  have  power  to  make  by-laws  or  ordinances  not  inconsist- 
ent with  the  laws  of  the  state,  for  carrying  into  effect  the  powers  confened 
and  discharging  the  duties  imposed  upon  them.  Mansf.  Dig.  §  764;  1  Dill. 
Han.  Corp.  (3d  Eikl.)  §  89.  An  important  limitation  upon  this  implied  power 
is  contained  in  section  926  of  Mansfield's  Digest:  **The  emoluments  of  no 
officer  whose  election  or  appointment  is  provided  for  by  this  act  shall  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have  been  elected 
or  appointed."  On  the  third  of  April,  1883,  when  the  plaintiff  was  elected, 
the  services  of  the  recorder  were  compensated,  according  to  an  ordinance 
then  in  force,  by  allowances  in  the  nature  of  fees.  He  was  entitled  to  $2.50 
for  each  meeting  of  council  attended  by  him;  for  licenses  issued  he  received 
the  same  fees  as  county  clerks;  for  keeping  and  recording  minutes,  by-laws, 
ordinances,  and  other  instruments  required  to  be  recorded,  and  for  tran- 
scripts to  printers  of  all  instruments  required  to  be  printed,  he  was  entitled 
to  10  cents  for  each  hundred  words.  Now,  the  plaintiff  must  be  deemed  to 
have  taken  office  with  reference  to  the  existing  compensation.  1  Dill.  Mun. 
Corp.  §  230;  Baker  v.  City  of  Utica,  19  N.  Y.  326.  Consequently  the  ordi- 
nance of  April  6,  1883,  which  fixed  the  recorder's  salary  at  $50  a  month,  was 
inoperative  until  the  end  of  the  term  for  which  the  plaintiff  had  been  elected. 

But  the  court  below  seems  to  have  considered  that  the  town,  having  vol- 
untarily paid  Weeks  this  salary,  under  no  misapprehension  of  facts,  could 
not  recover  it  back.  However  true  this  may  be  as  a  general  proposition,  it 
ought  not  to  be  extended  to  cases  where  the  officer  so  wrongfully  receiving 
payment  was  a  member  of  the  council  or  board  which  ordered  such  payment. 
This  would  enable  every  municipal  body  to  evade  the  statutory  restraints  im- 
posed by  the  statute.  They  might  vote  themselves  extravagant  salaries  after 
their  induction  into  office,  and  when  they  had  once  received  the  money, 
might  set  the  municipality  at  defiance.  Weeks  was  a  member  of  the  coun- 
cil.    Mansf.  Dig.  774,  792,  793. 

But  when,  at  the  election  in  April,  1884,  Weeks  was  chosen  for  another 
term,  he  then  became  entitled  to  the  salary  provided  by  the  ordinance  of 
April  6,  1883.  And  the  repeal  of  that  ordinance  on  the  twenty-seventh  of 
May,  1884«  did  not  affect  his  right  to  the  salary  for  the  rest  of  his  term. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions  to  sustain 
the  demurrer  to  the  first  paragraph,  and  to  overrule  the  demurrer  to  the  sec- 
ond paragraph.  ^ 


Powell  v.  Holman. 

{Supreme  Court  of  Arhcmsas.    December  17, 1887.) 

1.  Electxoks  and  Votbbs  —  OowDUOT  OF  ELBonoN  —  Abjoubkmbnt  before  Rbtdbn 

COMPLBTBD. 

In  an  election  contest  where  the  court  found  that  the  polls  were  in  charge  of  the 
regular  officers,  who  received  and  deposited  the  ballots  in  the  usual  way;  that  there 
were  no  discrepancies  in  the  vote  and  the  poll-list;  that  after  completing  the  count 
on  the  ofSoe  contested,  and  annoimcing  the  same,  the  officers  adjourned  to  the  fol 
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lowing  morning;  that  the  baUots  and  p611-t)oolc8  were  deposited  for  the  night  in  a 
wardrobe  with  a  combination  lock,  but  no  one  staid  to  watch  them;  that  the  next 
morning  the  returns  were  completed, — such  findings  will  not  warrant  a  judgment 
setting  aside  returns  of  the  election. 

2.  Bame— CoirrBSTs— BAUiOTS  as  Eyidsnos. 

When  the  ballotB  oast  at  an  election,  after  being  retnmed  to  the  olerk  of  the  ooonty 
for  safe-keeping,  are  by  him  placed  in  a  room  with  inaeoure  fastenings,  and  remain 
there  a  week  or  more,  they  cannot  be  received  in  evidence  in  a  contest  between  op- 
posing candidates  at  such  election. 

8.  Trial— Special  Findinos— -IwoowsiSTBirr  Judoiibnt.  • 

Where  the  court  makes  special  findings  of  facts  and  renders  a  judgment  inooaaist- 
ent  therewith,  such  judgment  will,  on  appeal,  be  reversed,  and  maie  to  oonfoxm  to 
the  special  findings. 

4.  Bame-^udgbcbnt  on  Reversal  on  Appeal. 

Where,  on  appeaL  a  judgment  which  is  inconsistent  with  the  special  findings  of 
the  court  is  reversed,  the  cause  should  be  remanded  for  the  entry  ox  judgment  in  ao- 
cordanoe  with  such  nndings. 

Appeal  from  circuit  court,  Hempstead  coanty;  C.  £.  Mftchell,  Judge. 

This  was  a  contest  of  the  election  of  W.  P.  Powell,  as  sheriff  of  Hempstead 
county,  brought  by  H.  £.  Holman.  The  cause  was  first  tried  in  the  coun^ 
court,  where  judgment  was  against  Powell.  Powell  appealed  to  the  circuit 
court,  and  j  iidgment  of  the  county  court  was  was  affirmed.  Thereupon  Powell 
appealed  to  the  supreme  court. 

Camptan  A  Comptan,  for  appellant    Jones  dk  Martin,  for  appellee. 

Sanders,  Special  Judge,  (Battle,  J. ,  bein^  disqualified.)  At  the  general 
state  election  held  on  the  sixth  day  of  September,  1886,  W.  P.  Powell  and  H. 
B.  Holman  were  opposing  candidates  for  the  office  of  sheriff  of  Hempstead 
county.  The  clerk's  certificate  of  election  was  awarded  to  Powell  as  a  result 
of  the  abstract  of  the  vote  made  in  compliance  with  law  from  the  authentic 
cated  returns  of  the  election  officers,  and  a  commission  was  duly  issued  to  him 
as  sheriff,  by  the  governor  of  the  state.  On  the  twenty-second  day  of  Sep- 
tember.  1886,  the  appellee,  H.  B.  Holman,  caused  a  notice  of  contest  to  be 
served  on  the  appellant,  Powell,  citing  him  to  appear  at  the  October  term, 
1886,  of  the  Hempstead  county  court,  to  defend  his  contestation  and  claim  to 
said  office.  The  record  brought  to  this  court  discloses  a  trial  in  the  county 
court,  which  lasted  for  a  week  or  more,  and  which  resulted  in  a  judgment  in 
favor  of  Holman,  the  contestant,  and  by  which  it  was  adjudged  that  the  said 
contestant  was  duly  elected  and  legally  entitled  to  the  office  of  sheriff  of  Hemp> 
stead  county,  and  the  clerk  of  said  court  was  directed  to  transmit  to  the  gov- 
ernor of  the  state  a  certified  copy  of  said  order  and  judgment.  From  this 
judgment  Powell  appealed,  in  proper  form,  to  the  circuit  court  of  Hempstead 
county,  and  on  a  trial  anew  before  that  court,  judgment  was  again  rendered 
in  favor  of  the  contestant  for  the  office  of  sheriff.  Powell  moved  the  court  for 
a  new  trial,  which  was  refused,  saved  all  proper  exceptions  of  record,  pre- 
sented and  filed  his  bill  of  exceptions,  and  appealed  to  thia  court. 

The  specifications  of  contest  under  the  statute  must  set  out  in  detail  the 
grounds  of  the  contest,  and,  when  properly  served  by  copy,  and  the  original 
returned  into  court,  operates  as  a  complaint  upon  which  the  trial  is  had. 
The  specifications  of  contest,  as  set  out  in  the  record,  although  concise  and 
tersely  drawn,  are  necessarily  long,  and  exhibit  much  subject-matter  which,  so 
far  as  appears  from  the  bill  of  exceptions,  did  not  come  before  the  trial  court 
for  consideration.  It  will  be  sufficiently  comprehensive  of  all  the  questions 
involved  on  appeal,  to  set  out  the  fifth,  sixth,  and  seventh  paragraphs  of  the 
specifications  of  contest,  which  are  as  follows:  *' Fifth,  that  at  the  election 
held  at  said  precinct  No.  2,  in  said  De  Koane  township,  the  majority  of  the 
votes  cast  for  said  office  of  sheriff  were  cast  for  me,  but  were  counted,  com- 
puted, and  returned  by  the  judges  and  clerks  of  the  election  for  you.  8ixth» 
that  at  the  election  held  at  said  precinct  No.  2,  in  said  De  Koane  township,  a 
large  number  of  the  votes  cast  for  said  office  of  sheriff,  to»wit,  one  hundred 
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and  fifty  votes,  which  were  cast  for  me,  were  illegally  counted,  computed,  and 
returned  by  the  judges  and  clerks  of  the  election  for  you.  Seventh,  that  at 
the  election  held  at  said  precinct  No.  2,  in  De  Roane  township,  of  the  five 
hundred  and  sixty-one  votes  cast,  three  hundred  and  forty-two  thereof  were 
cast  for  me  for  said  office  of  sheriff,  but  one  hundred  and  fifty  of  the  votes  so 
cast  for  me  were  illegally  counted,  computed,  and  returned  by  the  judges  and 
clerks  of  election  as  having  been  cast  for  you;  and  that  the  county  clerk  and 
his  associates,  constituting  the  canvassing  board  of  said  county,  to  open  and 
compare  the  election  returns  and  make  abstracts  of  the  votes  given  for  the 
several  candidates  for  each  office,  did  consider  and  act  upon  said  returns  from 
said  precinct  No.  2,  in  De  Boane  township,  as  being  true,  and  made  in  accord- 
ance with  law;  and  that  said  clerk  did  deposit  the  abstracts  of  said  election 
in  the  post-office,  directed  to  the  secretary  of  state,  and  did  issue  to  you  a  cer- 
tificate of  election  in  accordance  with  said  returns;  whereas,  in  truth  and 
in  fact,  said  returns,  from  said  precinct  No.  2  were  fraudulent  and  void,  and 
said  certificate  of  election  should  have  been  issued  to  me,  as  the  duly  and 
legally  elected  sheriff  of  Hempstead  county,  and  not  to  you."  The  subject- 
matter,  set  out  in  these  three  paragraphs,  constitutes  the  basis  of  contest,  and 
the  vote  in  precinct  No.  2,  DeHoane  township,  was  evidently  conclusive  of  the 
rights  and  claims  of  the  respective  parties  to  the  office.  No  evidence  was 
taken  before  the  circuit  court,  or  findings  of  fact,  based  upon  any  of  the  other 
specifications  in  the  notice  of  contest.  We  shall,  therefore,  confine  our  con- 
siderations to  the  record  facts  bearing  upon  the  findings  of  the  court,  and  the 
jndgment  thereon,  with  reference  to  the  vote  in  this  township. 

It  is  needless  to  restate,  either  in  detail  or  in  substance,  the  evidence  as 
shown  by  the  bil  1  of  exceptions.  The  trial  ooart  after  hearing  all  the  testi  mony 
detoikd  by  the  witnesaes  in  person,  made  the  following  finding  of  facts :  "  The 
court  finds  that  George  W.  Meek,  P.  O.  Frederick,  and  John  M.  Garner  were 
the  judges,  and  that  George  M.  Ellis  and  B.  E.  Green  were  the  clerks,  of  the 
election  held  at  De  Roane  precinct  No.  2,  in  Hempstead  county,  on  the  sixth 
day  of  September,  1886:  and  that  the  votes  were  received  in  the  usual  way  by 
Meek,  and  were  numbered  by  Frederick,  and  then  placed  in  the  box  by  Gar- 
ner. After  the  polls  were  closed,  that  Meek  called  most  of  the  time  the  names 
from  the  ballots,  and,  while  he  called,  Frederick  took  from  him  the  ballots  so 
called  for  examination,  and  then  passed  them  to  Garner,  who  placed  them  in 
a  pape^  sack  provided  for  that  purpose.  Ellis  and  Green  kept  the  tally-sheets. 
And  the  court  finds  that  it  frequently  occuiTed  that  their  fists  did  not  agree, 
and  when  this  was  made  known  they,  as  clerks,  submitted  the  matter  to  the 
judges,  as  to  what  should  be  done,  and  that  the  judges  decided  that  the  hind- 
most list  should  be  tallied  to  correspond  with  the  foremost  list,  but  that  these 
discrepancies  did  not  exist  as  to  the  vote  for  sheriff.  And  the  court  finds  that 
at  the  conclusion  of  the  count,  which  was  about  midnight  of  the  Tuesday  fol- 
lowing the  election,  that  the  clerks  counted  their  tally-sheets,  and  announced 
the  result  of  the  votes  as  to  the  office  of  sheriff,  and  that  the  by-standers  and 
election  officers  then  dispersed  for  the  night,  with  the  underetanding  that  the 
election  officers  were  to  meet  at  the  polling-place  next  morning  and  complete 
the  returns.  Ellis,  the  clerk,  took  the  ballots  in  a  sack,  unsealed,  and  the  poll- 
books  and  tally-sheets,  and  put  them  in  a  wardrobe  in  the  Odd  Fellows'  Hall, 
under  a  combination  lock.  In  this  hall  the  Knights  of  Honor,  Odd  Fellows, 
Knights  of  Labor,  and  the  Democratic  club  held  their  meetings.  No  one  re- 
mained with  the  election  returns,  and  the  next  morning  Ellis  got  the  returns 
from  this  place,  and  returned  them  to  the  polling-place,  and  placed  them  on  a 
shelf.  The  clerks  then  completed  the  task  of  counting  the  vote,  and  entered 
the  result  ascertained  in  the  poll-books,  the  judges  attested  the  poll-books,  and 
the  ballots,  so  returned  by  Ellis,  were  by  Meek  and  Frederick,  two  of  the 
judges,  placed  in  a  paper  sack,  sealed,  and  delivered,  with  the  poll-book  and 
tally-sheet,  to  P.  0.  Frederick,  to  be  by  him  delivered  to  the  county  clerk.   And 
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the  court  finds  that  Mr.  Frederick  so  delivered  the  returns  thus  made  up. 
And  the  court  further  finds  that  H.  J.  Trimbie,  the  county  clerk,  received  the 
returns  and  placed  them  in  the  vault  in  the  county  clerk's  office,  where  they 
remained  until  the  vote  whs  abstracted  by  said  clerk,  when  said  ballots  were 
put  in  a  room  called  the  *' Library"  to  the  said  clerk's  ofiice,  and  the  place 
where  such  ballots  have  usually  been  kept,  and  that  said  ballots  remained  in 
said  library  for  a  week  or  more,  and  while  there  the  coui-t  finds  that  access  to 
them  could  easily  have  been  had  through  the  insecure  fastenings  of  said  office. 
And  from  the  facts  so  above  found,  the  couit  finds  that  said  ballots  are  un- 
worthy of  credit,  as  evidence,  in  this  cause,  and  sets  aside  and  holds  for  naught 
the  whole  of  the  returns  for  said  election  from  said  precinct." 

Upon  the  findings  of  fact,  thus  made  and  ascertained,  the  trial  court  pro- 
ceeded to  pronounce  the  judgment  of  law  thereon;  and  the  only  question  nec- 
essary for  this  court  to  determine  is,  was  the  judgment  of  the  Hempstead 
circuit  court,  based  upon  the  findings  of  fact  as  shown  by  the  record,  the  log- 
ical and  legal  sequence  of  these  facts?  If  it  be,  that  the  trial  court  found  a 
certain  and  definite  state  of  facts  to  exist,  as  established  by  the  evidence,  and 
drew  therefrom  a  conclusion  and  general  finding  inconsistent  therewith,  then 
it  would  be  equivalent  to  special  findings  by  a  jury,  and  a  general  verdict  in- 
consistent therewith.  Under  such  circumstances,  the  rule  of  law  would  bo 
that  the  special  findings  should  prevail  over  the  general  verdict.  This  ques- 
tion was  thorougiily  considered,  and  a  satisfactory  conclusion  reached  by  this 
court,  in  Railway  v.  Milea^  40  Ark.  298.  Again  in  Smith  v.  Hollia,  46  Ark. 
17,  this  court,  in  considering  the  special  findings  of  fact  made  by  the  trial 
court,  whUe  sitting  as  a  jury,  and  a  general  finding  and  judgment  of  law  in- 
consistent tlierewith,  said:  "  The  only  question,  then,  raised  by  the  appeal,  is, 
does  the  judgment  pursue  the  special  findings;  that  is,  conceding  the  fact  to 
have  been  correctly  found,  does  the  legal  consequence,  deduced  by  the  court, 
follow."  And  after  a  review  of  the  special  findings,  in  connection  with  the 
Judgment  pronounced  thereon  by  the  trial  court,  the  case  was  reversed  with 
directions  to  enter  judgment  in  the  court  below,  for  the  plaintiff,  upon  the 
apecial  findings.    See,  aiso,  authorities  cited  in  Railway  v.  Miles,  supra. 

We  shall  therefore  proceed  to  ascertain,  first,  what  were  the  special  find- 
ings of  the  court  below,  with  reference  to  the  vote  in  De  Roane  township 
Ko.  2.  An  analysis  and  abstract  of  these  special  findings  would  be  substan- 
tially as  folio  ws :  (1)  The  court  finds  that  the  election  was  held  by  three 
judges  and  two  clerks,  the  officers  designated  by  law  for  holding  elections, 
and  that  the  votes  were  received  and  deposited  in  the  ballot-box  in  the  usual 
way.  (2)  That,  in  the  counting  of  the  votes,  the  tally-sheets  of  the  clerks 
frequently  did  not  agree,  and  that  by  order  of  the  judges  of  the  election  suf- 
ficient names  were  added  to  the  hindmost  to  make  them  correspond;  but  that 
tliese  discrepancies  did  not  exist  as  to  the  vote  for  sheriff.  (3)  That  the  count 
of  ballots  was  concluded  about  midnight  of  Tuesday,  following  the  election; 
that  the  clerks  counted  their  tally-sheets,  announced  the  vote  for  sheriff,  and 
the  election  officers  then  dispersed  for  the  night,  with  the  understanding  that 
they  should  nieet  next  morning,  at  the  voting  pla^e,  and  complete  the  re- 
turns. (4)  That  one  of  the  clerks  took  the  ballots  in  a  sack,  unsealed,  and 
the  poll-books  and  tally-sheets,  and  placed  them  in  the  Odd  Fellows'  Hall,  in 
a  wardrobe,  secured  with  a  combination  lock,  and  that  several  different  civic 
orders  and  clubs,  at  times,  used  the  hall  for  their  meetings.  (5)  That  no  one 
remained  as  watch  over  the  ballots,  poll-books,  and  tally-sheets  during  the 
rest  of  the  night,  and  that  on  the  next  morning  the  ballots,  poll-books,  and 
tally-sheets  were  returned  by  the  clerk  to  the  voting-place,  and  the  clerks  tlien 
completed  the  casting  up  of  t?ie  votes  and  entered  the  result  in  the  poll-books; 
and  the  judges  attested  the  poll-books ,  sealed  the  ballots^  and  delivered  the 
ballots,  poll-book,  and  tally-shtets  to  one  of  the  judges,  who,  on  the  same 
day,  delioered  them,  in  the  same  condition,  to  the  clerk  of  the  county.    (6) 
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That  after  the  vote  had  been  canvassed  and  al)stracted  by  the  clerk,  as  re- 
quired by  law,  the  ballots  were  placed,  for  about  one  week,  in  a  library-room, 
adjoining  the  clerk* s  ofQce;  and  that  this  was  an  unsafe  and  exposed  place, 
which  afforded  opportunity  for  them  to  be  tampered  with. 

These  constitute  and  fairly  set  out  the  special  findings  of  fact  made  by  the 
trial  court.  Thereupon,  the  court  proceeded  to  pronounce,  as  a  general  con- 
clusion, that,  '*from  the  facts  as  above  found,  the  court  finds  that  said 
ballots  are  unwoi*thy  of  credit  as  evidence  in  this  cause,  and  sets  aside  and 
holds  for  naught  the  whole  of  the  returns  for  said  election  from  said  pre* 
cinct."  The  question,  therefore,  presents  itself  in  form  of  law:  Is  this  the 
judgment  and  legal  conclusion  which  the  law  pronounces  as  the  result  of  such 
a  state  of  facts  as  is  shown  by  the  special  findings? 

Unquestionably,  the  judgment  and  conclusion  of  the  trial  court  was  cor- 
rect, as  to  the  impeached  and  discredited  condition  of  the  ballots.  The  au- 
thorities are  abundant  that  where  ballots  have  been  so  exposed  as  to  have 
afforded  opportunity  to  be  tampered  with,  and  have  not  been  guarded  with 
that  jealous  care  which  will  contravene  all  suspicion  of  substitution  or  change, 
then  they  lose  their  presumptive  purity,  and  are  no  longer  to  be  relied  on 
as  evidence  in  a  contest  of  judicial  inquiry  as  to  the  result  of  the  election. 
McCrary,  in  his  work  on  Elections,  p.  293,  says:  ''Before  the  ballots  should 
be  allowed  in  evidence  to  overturn  the  official  count  an3  return,  it  should  ap- 
pear, afflrmativelp,  that  they  have  been  safely  kept  by  the  proper  custodian 
of  the  law,  that  they  have  not  been  exposed  to  the  public,  or  handled  by  un- 
authorized persons,  and  that  no  opportunity  has  been  given  for  tampering 
with  them."  See,  also,  Gooley,  Const.  Lim.  625,  and  authorities  there  cited. 
We,  therefore,  think  that  the  trial  court  was  correct,  when,  upon  the  special 
findings  with  reference  to  the  ballots,  it  pronounced  the  judgment  of  the 
court  and  the  law  to  be  that  they  were  unworthy  of  credit  as  evidence  in  the 
case.  But  the  special  findings  of  the  court  below  did  not  show  that  the  of- 
ficial returns  as  to  the  vote  for  sheriff  were  irregular  or  in  any  manner  ille- 
gal, doubtful,  or  even  suspicious;  but,  to  the  contrary,  all  the  special  findings 
show  that  the  official  returns,  as  to  the  office  of  sheriff,  from  this  township, 
were  properly  authenticated,  valid,  and  unimpeached.  Because,  forsooth,  the 
ballots  were  unworthy  of  credit,  this  did  not  invalidate  or  set  aside  the  re- 
turns of  the  election  officers.  The  duly-certified  official  returns  of  election 
officers  are  not  subject  to  the  same  rules  of  suspicious  reflections  and  doubt- 
ful imputations  as  attend  the  ballots  under  certain  circumstances.  The  of- 
ficial returns  are  quasi  records,  and  stand  with  all  the  force  of  presumptive 
regularity,  and  prima  fade  integrity,  not  only  till  suspicion  is  cast  upon 
them,  but  until  their  self-authenticated  verity  is  overcome  by  affirmative 
proof  that  they  do  not  speak  the  truth.  McCrary ,  Elect.  §§  488^40 ;  Calaveras 
Co.  V.  JBrockway,  30  Cal.  325;  Marshall  v.  Kerns,  2  Swan,  68;  Morgan  v. 
Qaackenbush,  22  Barb.  72.  These  returns  may  be  impeached  by  any  legit- 
imate evidence  showing  that  they  do  not  speak  the  truth,  and  when  so  over- 
come, they  lose  their  character  as  evidence,  and  thereupon  other  sources  must 
be  looked  to  for  testimony  in  ascertaining  and  establishing  the  result  of  the 
vote.  Had  it  been  shown  by  the  appellee  that  fraud,  unfairness,  or  illegal 
voting  attended  the  election,  entered  into  and  became  a  part  of  the  official 
count,  and  thus  involved  the  correctness  of  the  certified  returns;  or  that  the 
v«tes,  as  announced  by  the  election  officers  for  sheriff,  on  Tuesday  night,  was 
different  from  tiie  vote  as  enumerated  and  announced  the  next  morning,  and 
as  certified  to  and  returned  by  the  judges  to  the  clerk  of  the  county;  or  that 
changes  had  been  made  in  the  poll-books  or  tally-sheets,  aft«r  the  entry  of 
the  votes,  and  before  the  final  casting  up  and  certification  on  Wednesday 
morning;  or  that,  subsequent  to  the  delivery  of  the  returns  to  the  clerk, 
erasures,  interlineations,  or  alterations  of  any  kind  had  been  made;  or  any 
other  legitimate  proof,  tending  to  impeach  the  verity  of  the  returns  so  placed 


Digitized  by 


Google 


610  80UTHWESTBRM  BEP0BTE31.  [Axk. 

in  evidence, — ^then  the  trial  court  might  have  found  specially  that  the  pre- 
sumption of  credit  and  prima  facie  truthfulness,  which  the  law  gives  to  the 
official  acts  and  returns  of  election  officers,  had  been  overcome.  But  the  bur- 
den to  present  such  proof  was  on  the  party  seeking  to  set  aside  the  returns; 
and  not  only  do  the  special  findings  of  the  trial  court  sustain  and  establish 
the  integrity  of  the  returns  as  to  the  vote  for  sheriff  in  De  Roane  township 
No.  2,  but  the  bill  of  exceptions  fails  to  disclose  any  evidence  which,  to  our 
minds,  would  tend  to  show  ^ny  fraud,  invalidity,  or  want  of  truth  in  the  re- 
turns as  introduced  in  evidence  in  this  case. 

Counsel  for  appellee,  in  their  very  able  brief  in  this  case,  insist  that  the  re- 
turns from  this  township  were  discredited,  and  should  not  have  been  received 
in  evidence,  because  the  proof  showed  that  the  election  officers  dispersed  on 
Tuesday  night,  without  placing  all  of  the  poll-books  under  cover,  and  sealing 
the  same,  as  required  by  section  2690,  Mansf.  Dig.  Theoourt  specially  found 
that  the  canvass,  enumeration,  and  certification  contemplated  by  this  and  the 
two  preceding  sections  of  the  Digest,  were  not  completed  until  the  next  morn- 
ing, when  the  election  officers  reassembled  at  the  voting-place,  and  that,  when 
the  requirements  of  the  sections  of  the  Digest  above  named  had  been  com- 
plied with,  the  ballots,  poll-books,  and  tally-sheets  were  delivered,  in  the  same 
condition,  to  the  clerk  of  the  county. 

We  must  therefore  hold  that  the  special  findings  made  by  the  trial  court, 
as  set  out  in  the  record,  are  conclusive  as  to  the  issues  of  fact,  and  that  the 
general  conclusion  and  judgment  of  the  court  in  setting  aside  the  returns 
from  this  township  is  inconsistent  with  the  special  findings  of  fact  made  by 
the  said  court;  and  that  the  special  findings  must  prevail  over  the  general 
conclusion,  and  that  the  Judgment  which  should  have  been  pronounced  by 
law,  upon  these  special  findings,  should  have  been  for  the  appellant,  William 
P.  Powell.  Counsel  for  appellant,  in  their  brief,  argue  that  if  this  court 
shouldreverse  the  judgment  of  the  lower  court,  that  final  judgment  should 
be  entered  and  carried  into  effect  from  this  court.  The  effect  of  special  find- 
ings by  the  trial  court,  or  by  a  jury,  inconsistent  with  the  general  verdict,  or 
findings  and  judgment  of  the  court,  was  considered  in  Railway  v.  MUes^ 
40  Ark.  298,  and  in  Smith  v.  Hollis,  46  Ark,  17,  and  the  proper  practice  was 
there  determined  to  be,  to  remand  the  case,  with  instructions  to  enter  judg- 
ment in  the  court  below  according  to  the  special  findings. 

The  judgment  of  the  Hempstead  circuit  court  is  therefore  reversed,  and 
the  cause  is  remanded,  with  instructions  to  enter  a  judgment  in  said  court  in 
favor  of  the  appellant,  Powell,  in  accordance  with  the  special  findings  made 
on  the  former  trial,  and  not  inconsistent  with  the  law»  and  the  opinion  of 
this  court. 


Hall  9.  Lackmond. 
{Supreme  Court  of  Arkansas,    December  24, 1887.) 

1.  Execution— IssuB  of  Writ— Failurb  to  Attach  Sbai/— Amendment. 

Where  a  writ  of  execution  has  been  issued  and  levied,  without  the  seal  of  the 
clerk  issuing  the  same,  the  court  may,  on  motion,  amend  the  writ  by  directing  the 
clerk  to  affix  his  seal  thereto. 

2.  Same— Effect  op  Amendment. 

A  writ  of  execution  was  issued  hy  a  clerk  of  the  court,  who  neglected  to  affix 
thereto  his  seal,  and  the  writ  was  levied.    Afterwards  the  court  amended  the  writ 
by  directing  the  clerk  to  affix  his  seal.    Held  that,  the  writ  not  being  void,  tlfe 
amendment  related  back  to  the  date  of  the  writ. 
8.  Same— Costs  on  Refusing  Application  to  Quash. 

And  in  such  case,  the  error  not  being  the  fault  of  the  execution  creditor,  it  was 
proper,  upon  denying  a  motion  by  the  execution  debtor  to  quash  the  writ,  to  tax 
costs  against  him. 

Appeal  from  circuit  court,  Hempstead  county;  L.  A,  Byrne,  Judge. 
Scott  d'  Jones,  for  appellant.    A.  B.  d:  R.  B,  WilliamSf  for  appellee. 
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CocKRiLL,  C.  J.  The  clerk  of  the  Hempstead  circuit  court  issued  execu- 
tion upon  a  judgment  rendered  in  favor  of  the  appellee  against  the  appellant, 
without  attaching  his  seal  of  office  to  the  writ.  It  was  levied  by  the  sheriff 
upon  the  appellant^  s  personal  property,  but,  upon  application  to  tlie  circuit 
judge  and  the  execution  of  a  bond  under  section  2988,  Mansf .  Dig.,  proceed- 
ings under  the  execution  were  stayed  until  the  next  term  of  the  circuit  court, 
when,  upon  the  motion  of  the  appellee,  the  clerk  was  required  to  affix  his  seal, 
and  the  appellant's  application  to  quash  the  writ  was  thereupon  denied.  The 
argument  of  the  appellant  is  that  inasmuch  as  his  proceeding  is  a  direct  at- 
tack upon  tlie  writ,  the  court  erred  in  refusing  to  quash  it;  and  to  sustain  the 
position,  he  cites  the  only  case  in  our  reporta  where  writs  without  seal  were 
declared  nullities. 

As  early  as  Whiting  v.  Beehe*  12  Ark.  421,  and  MitehM  v.  Conley,  13  Ark. 
414,  the  error  of  the  early  cases  was  made  manifest,  and  the  inherent  power 
of  the  courts  to  amend  their  writs,  both  original  and  judicial,  when  defective 
only  in  the  want  of  a  seal  or  other  matter  of  form,  was  declared.  The  doc- 
trine of  these  cases  has  been  often  reiterated,  both  in  direct  and  collateral  at- 
tacks upon  writs.  Kahn  v.  Kuhfh  44  Ark.  404;  Rice  v.  Dale,  45  Ark.  34; 
Jett  Y.  Shinn,  47  Ark.  373,  1  S.  W.  Uep.  693,  and  cases  cited  therein. 

The  argument  that  the  amendment  cannot  have  relation  to  the  date  of  the 
writ,  because  the  sureties  in  the  bond  to  stay  the  execution  will  be  injuriously 
affected,  is  without  foundation.  The  fact  that  the  writ  is  capable  of  amend- 
ment shows  that  it  is  not  void,  but  that  the  defect  is  cured  by  relation  to  its 
date,  (Sannoner  v.  Jacobson,  47  Ark.  31;)  and  "it  has  been  held  upon  full 
consideratien  that  the  courts  have  power  to  amend  their  process  and  records, 
notwithstanding  such  amendment  may  affect  existing  rights.*'  TilUm  v.  Co- 
flddt  93  U.  S.  163,  quoted  in  Sannoner  v.  Jacohaon^  supra.  But  what  rights 
have  the  sureties  in  the  injunction  bond?  They  knew,  or  are  presumed  to 
have  known,  that  if  they  did  not  lend  their  aid  in  interfering  with  the  exe- 
cution of  the  writ,  it  would  prove  effective  to  the  plaintiff  in  the  execution  in 
holding  the  property  levied  upon;  and  they  executed  the  bond  with  the  knowl- 
edge that  the  court  might,  if  a  proper  case  was  presented,  exercise  its  power 
of  amendment.  The  execution  of  a  bond  by  them  could  not  defeat  the  power. 
The  appellant  has  only  to  return  to  the  sheriff  the  property  released  by  the 
bond  to  relieve  his  solicitude  about  his  sureties. 

It  is  contended  that  the  costs  of  the  application  to  quash  the  writ  should 
have  been  adjudged  against  the  plaintiff  in  the  execution,  when  the  amend- 
ment was  made.  The  court  may  impose  terms,  when  it  sees  fit,  upon  the  al- 
lowance of  an  amendment.  It  declined,  in  this  case,  to  do  so.  It  was  the 
fault  of  the  clerk  and  not  of  the  appellee  chat  the  seal  was  not  attached  to  the 
writ,  and  the  court  might  have  caused  the  amendment  without  waiting  for 
the  suggestion  to  come  from  the  appellee.  Kahn  v.  Kuhn*  supra.  The  de- 
fect did  not  affect  any  substantial  right  of  the  appellant;  the  stay  of  the  exe- 
cution was  unnecessary,  and  was  for  his  benefit;  his  application  was  dismissed, 
and  it  was  not  an  abuse  of  discretion  to  adjudge  the  costs  against  him. 

Affirmed* 


CoHN  V.  Hoffman. 
{Bavreme  Court  of  Arkansas.    December  24, 1887.) 

JUDOMBNT— LDBN— PRIORITT— MORTGAGB  FOR  MONRT  LOAKBD  TO  PaT  FOR  LaIH). 

The  lien  of  a  mortgage  given  by  a  grantee  of  realty  to  a  third  party,  a  month 
after  oonveyanoe,  as  security  for  the  balance  of  the  purchase  money  advanced  by 
such  party,  is  not  superior  to  the  lien  of  a  judgment  rendered  affainst  the  erantee 
prior  to  the  purchase,  where  it  appears  that  the  advance  was  in  the  nature  oi  aloan, 
there  being  no  obligation  on  the  part  of  the  mortgagee  to  pay  the  debt,  and  no  ar- 
rangement between  the  grantor  and  grantee  that  he  should  be  subrogated  to  the 
rights  of  the  vendor. 
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Appeal  from  circuit  court,  Jackson  county;  R,  H.  Powell,  Judge. 

This  was  an  action  brought  by  Hoffman  against  Ck)hn  for  the  recovery  of 
three  tracts  of  land,  and  for  mesne  profits.  His  right  to  two  of  the  tracts  has 
been  abandoned.  The  plaintiff  acquired  his  title  to  the  remaining  tract  by 
purchase  at  an  execution  sale  under  a  judgment  rendered]  September  11, 1878* 
against  Bray,  who  purchased  the  land  from  a  railriiad  company.  In  Novem- 
ber, 1880,  the  defendant,  Cohn,  advanced  at  Bray*s  request  the  balance  of  the 
purchase  price,  and  the  land  was  conveyed  by  the  company  to  Bray,  who,  in 
December,  1880,  executed  a  mortgage  on  the  land  to  Cohn,  as  security  for  bis 
advances.  Cohn  subsequently  purchased  the  equity  of  redemption,  and  took 
possession,  and  made  valuable  improvements.  The  value  of  the  improvement 
was  found  to  be  less  than  the  rents  and  profits,  and  that  the  lien  of  the  plain- 
tifiTs  judgment  was  superior  to  that  of  the  defendant's  mortgage,  and  it  was 
decreed  that  plaintiff  should  recover  the  land.    The  defendant,  Cohn,  appealed. 

O,  M,  &  Q.  B.  Rose,  for  appellant.     W,  R,  Coody^  for  appellee. 

Smith,  J.  Upon  the  remanding  of  this  cause  to  the  jourt  below,  Hoffman 
discontinued  his  action  for  the  recovery  of  two  of  the  tracts  which  had  been 
in  controversy,  and  amended  his  complaint  by  enlarging  his  claim  for  the  mesne 
profits  of  the  remaining  tract  to  $600.  The  defendant  disclaimed  title  to  the 
north  half  of  the  tract  last  mentioned,  but  pleaded  that  Bray,  the  common 
source*  of  title  to  both  parties,  had  purchased  the  south  half  from  a  railway 
company,  upon  a  credit,  and,  about  the  first  of  November,  1880,  had  requested 
the  defendant  to  pay  the  residue  of  purchase  money  then  due,  and  had  agreed 
to  secure  the  repayment  of  such  advance  by  a  mortgage  upon  th^land;  that 
under  said  agreement  the  defendant  had  advanced  nSoO.and  the  railway  com- 
pany had  conveyed  the  land  to  Bray,  and  on  December  1, 1880,  Bray  and  wife 
had  executed  the  stipulated  security;  and  that  Bray,  becoming  afterwards  fur- 
ther indebted  to  the  defendant  for  goods,  wares,  and  merchandise,  had  sold 
and  conveyed  his  equity  of  redemption  to  the  defendant,  who  had  entered,  and, 
believing  himself  to  be  the  rightful  owner,  had  made  valuable  improvements. 
The  mortgHge  and  release  of  the  equity  of  redemption  were  exhibited,  and  a 
motion  was  made  to  transfer  the  cause  to  the  equity  docket.  Upon  demurrer, 
the  answer  was  held  to  be  insutiicient,  except  in  so  far  as  it  set  up  a  claim  for 
improvements.  An  exception  was  saved,  and  the  questions  for  damages  for 
the  detention  of  the  land,  and  of  the  value  of  defendant's  Improvements,  were 
submitted  to  the  court,  without  the  intervention  of  a  JU17;  and,  by  agreement 
of  the  parties,  the  court  found  that  the  rents  and  profits  received  by  the  de- 
fendant exceeded  the  value  of  his  improvements  by  the  sum  of  $300.  Judg- 
ment was  accordingly  entered  for  the  recovery  of  the  land,  and  for  damages. 

By  reference  to  the  report  of  this  case,  when  it  was  here  before,  (45  Ark. 
376,)  it  will  be  seen  that  the  plaintiff  acquired  his  title  by  purchase  at  an  ex- 
ecution sale,  and  thnt  the  judgment  against  Bray,  upon  which  the  execution 
issued,  was  rendered  September  11,  1878.  The  sheriff's  deed  relates  back  to 
the  rendition  of  the  judgment,  and  carries  whatever  interest  Bray  then  had, 
or  subsequently  acquired,  Mansf.  Dig.  §  3001.  As  the  judgment  antedated 
the  mortgage,  Cohn  must  be  subrogate  to  the  charge  he  has  paid  off,  before 
he  can  claim  priority  over  Hoffman.  Now,  according  to  the  averments  of  the 
answer,  which  the  demurrer  confesses,  there  was  no  privity  between  Cohn  and 
the  railway  company.  He  was  not  a  surety  for  Bray,  nor  under  any  obliga- 
tion to  pay  the  debt;  and  there  was  no  arrangement,  either  with  the  com- 
pKuy,  or  with  Bray,  that  Cohn  was  to  succeed  to  the  lien  of  the  vendor.  No 
assignment  of  the  debt  was  taken  by  him,  and  payment  would  not,  of  itself, 
work  any  assignment.  No  circumstances  connected  with  the  transaction  man- 
ifested an  intention  to  keep  the  lien  alive  for  his  protection.  But  the  agree- 
ment was  that  he  should  rely  upon  a  new  security  to  be  given  him,  namely,  a 
moitgiige  upon  the  same  land.    It  was  simply  a  loan  of  money  to  Bray,  who 
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stood  in  the  situation  of  a  mortgagor,  by  a  person  who  was  in  nowise  con- 
nected with  the  mortgage,  upon  an  agreed  security.  The  conveyance  to  Bray 
and  the  execution  of  the  mortgage  were  not  simultaneous  transactions.  The 
title  remained  in  Bray  for  a  month;  and  this  was  long  enough  to  let  in  inter- 
vening incumbrances.  Upon  payment  of  the  purchase  money  to  the  railway 
company,  and  even  before  such  payment,  Hoffmanns  lien  attached  to  the  land; 
for  the  equitable  estate  of  a  judgment  defendant  is  bound  by  the  lien  of  the 
judgment.  The  new  security  must  be  postponed  to  the  prior  incumbrance. 
Sheld.  Subr.  §§  8, 19;  Small  v.  Stayff.  95  111.39;  Steams  v.  Godfrey,  16  Me. 
158;  Woollen  v.  Jfillen,  9  Gill.  185;  Com.  v.  Canal  Co.,  32  Md.  501;  Kitchell 
V.  Mudi/etU  37  Mich.  81;  NicJiol  v.  Dunn.  25  Ark.  129. 

The  cases  of  Chaff e  v.  Oliver,  39  Ark.  531,  and  Rodman  v.  Sanders,  44  Ark. 
504.  are  distinguishable.  They  were  not  cases  where  different  parties  had  suc- 
cessive claims  upon  the  same  property  by  mortgage,  lien,  or  purchiise;  and  the 
facts  were  widely  different.    Judgment  affirmed. 


Baltimore  &  O.  Tel.  Go.  v.  Stats,  Use,  etc. 
Western  Union  Tel.  Co.  v.  Sloan  et  al. 
(Supreme  Court  of  Arkansas.   January  7, 1888.) 

Tklboraph  Companiics— Penalty  tor  Refusal  to  Tbansmit  Message— Nboliobkob. 
Act  Ark.  March  81, 1885,  $  10,  which  declares  that  telegraph  companies  shall,  un- 
der penalty  for  refusal  so  to  do,  transmit  all  messages  without  discrimination  as  to 
charges  or  promptness,  does  not  create  a  liability  for  negligence  in  transmission 
where  there  is  a  bona  flde  effort  to  transmit;  following  SrauenthcU  v.  Telegraph 
Co.,  ante,  286. 

Appeal  from  circuit  court,  Craighead  county;  W.  II.  Gate,  Judge.  Ap* 
peal  from  circuit  court,  Lawrence  county;  R.  H.  Powell,  Judge. 

State,  Use,  etc.,  v.  Baltimore  cfe  Ohio  Tel.  Co.  and  Sloan  <fe  Co.  v.  Western 
Union  Tel.  Co.  were  suits  to  recover  statutory  penalty  for  negligent  failure 
to  transmit  and  deliver  telegraph  dispatches.  Judgments  were  rendered  for 
plaintiffs,  and  defendants  appealed. 

W.  T.  Brown,  for  Baltimore  &  O.  Tel.  Co.  J.  C.  Hawthorne,  for  the  State, 
Use,  etc.  H.  M.  cfe  Q.  B.  Ros€  and  Charles  Coffin,  for  Western  Union  Tel. 
Co.     8.  W.  Williams,  for  Sloan  &  Co. 

Smith,  J.  These  were  actions  against  telegraph  companies  to  recover  the 
statutory  penalty  of  $500,  under  the  act  of  1885,  for  a  negligent  failure  to 
transmit  and  deliver  dispatches.  The  judgments,  which  were  in  both  cases 
favorable  to  the  plaintiffs,  are  reversed  for  the  reasons  stated  in  Frauenthal 
V*  Telegraph  Co,,  ante,  236,  and  the  causes  remanded  for  further  proceedings. 


Carnett  tj.  State. 
{Supreme  Cov/rt  of  Arkansas.    January  7, 1888.) 
CRnfiiYAi«  Law— Conduct  of  TbiaIt—Failure  to  Swear  Jurt. 

On  appeal  from  a  conviction  for  an  assault  with  intent  to  kill,  when  the  reoord 
does  not  show  that  the  jury  was  properly  sworn,  the  judgment  will  be  reversed. 

Appeal  from  circuit  court.  Stone  county;  R.  H.  Powell,  Judge. 
Indictment  for  assault  with  intent  to  kill.     The  facts  a))pear  in  the  opinion. 
Z.  M.  Norton,  for  plaintiff  in  error.    D.  W,  Jones,  Atty.  Gen.,  for  defend- 
ant in  error. 

Smith,  J.  The  plaintiff  in  error  was  indicted  and  convicted  of  the  offense 
of  assault  with  intent  to  kill  and  murder,  and  was  sentenced  to  the  peniten- 
tiary for  a  term  of  ye<irs.  The  judgment  is  reversed  because  the  record  dives 
not  show  that  the  jury  which  tried  him  were  sworn.  Mansf.  Dig.  §  2248; 
Barbour  v.  State,  37  Ark.  61;  Chiles  v.  State.  45  Ark.  143. 

v.63.w.no.7 — 33  ^  r 
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The  transcript  contains  a  petition  for  a  change  of  venue  on  account  of  al- 
leged prejudice  in  the  minds  of  the  inhabitants  of  the  county.  The  petition 
is  verified  by  the  oath  of  the  prisoner  and  the  supporting  affidavit  of  another 
person.  It  seems  to  have  been  filed  on  the  day  i)efore  the  trial  took  place: 
yet  the  record  shows  no  disposition  of  it.  When  the  cause  was  called  for  trial 
the  prisoner  announced  his  readiness  to  proceed.  His  petition  for  removal  to 
another  county  may  have  been  withdrawn  or  abandoned.  The  record  ought  to 
show  that  such  was  the  case,  or  the  prayer  of  the  petition  was  denied  for  good 
cause,  before  another  trial  is  had  in  this  county. 

Remanded  for  fuither  proceedings. 


Martin  et  al.  v.  Skipwitu. 

(Supreme  Cowrt  of  Arkansas.    January  7, 1888.) 

1.  Dbbd— Requisites— Orantbes— To  Trustees  for  County  bbfobb  Oroaxizatiox. 
Terr,  act  Ark.  1821  provided  for  appointing  oomniissioners  for  Pulaski  county  to 
erect  county  buildings,  and  select  a  oounty-seat.  Counties  were  incorporated  by 
act  1837.  Certain  parties,  in  80  days  after  the  act  of  1821,  conveyed  certain  proiwrty 
in  Little  Rock  to  the  county  of  Pulaski,  and  to  the  commissioners  in  trust  for  said 
county,  for  purposes  of  a  oourt-house  and  jail.  Heldy  that  the  commissioners  were 
authorized  to  tcuce  the  land  in  trust  for  the  county,  and  if  there  was  any  lack  of  au- 
thority on  thoir  part  to  take  the  title  the  conveyance  would  not  thereby  be  defeated. 

3.  Same— Condition  Subsequent— Rights  of  Third  Parties. 

Where  a  deed  conveying  certain  land  provided  that  the  county,  the  grantee,  should 
build  a  jail  thereon,  it  was  a  condition  subsequent,  and  did  not  prevent  the  vesting 
of  the  title,  and  the  question  of  its  performance  or  non-performance  could  only  he 
raised  by  tne  grantors,  and  not  by  an  adverse  claimant  of  title  to  the  land. 
a.  Specific  Performance— By  Party  in  Possession— Lapse  of  Time. 

Certain  parties  deeded  a  tract  of  land  to  a  county,  but  never  obtained  a  patent 
therefor  from  the  government.  The  county  entered  into  possession,  and  made  an 
agreement,  in  1838,  with  a  rival  claimant,  that  when  he  obtained  a  patent  he  would, 
quitclaim  the  land  in  controversy,  on  reasonable  demand  He  obtained  the  patent 
in  1889.  Held,  that  the  right  to  the  deed  had  not  been  lost  by  lapse  of  time,  and 
that  his  heirs  should  be  required  to  make  one  in  accordance  with  the  terms  of  the 
agreement^ 

4.  Same— Running  of  thb  Statute  of  Limitations. 

*  Where  a  county  duly  organized  had  possession  of  certain  land  under  a  deed,  and 
an  adverse  claimant  thereafter  obtainoa  a  patent  to  the  land,  the  deed  to  the  county, 
whether  vidid  or  not,  was  notice  of  hostile  possession,  and  the  statute  of  limitations 
began  to  run  against  the  patentee  from  the  receipt  of  his  patent,  in  the  absenoe  of 
any  covenant  or  attornment  to  the  patentee. 

5.  Same— Effect  of  Limitation — Patentee  of  Public  Lands. 

When  one  having  a  patent  of  laud  from  the  government  finds  a  person  in  posses- 
sion under  a  deed  from  a  third  party,  and  brings  no  action  for  possession  during  the 
time  limited  by  tibie  statute,  the  title  of  the  occupant  ripens  into  on  indefeasible  es- 
tate. 

6.  Ejectment— Defense  of  Statute  op  Limitations. 

In  an  action  of  ejectment,  where  defendants  claim  title  by  adverse  possession  and 
the  statute  of  limitations,  it  is  not  necessary  for  them  to  show,  in  order  to  claim  the 
benefit  of  the  statute,  that  their  holding  is  exclusive  of  the  title  of  any  other  per- 
son.* 

Appeal  from  Pulaski  chancery  court;  D.  W.  Carroll,  Judge. 
Catharina  Skipwith  brought  an  action  against  Martin  et  a/.,  for  specific 
performance,  and  to  quiet  title.    Defendants  filed  a  counter-claim,  alleging 

>  As  to  what  is  such  lapse  of  time  as  will  preclude  equitable  relief,  and  what  are  dr- 
cumstances  sufficient  to  rebut  the  presumption  of  laiches,  see  Hoffert  v.  Miller,  (Ky.) 
ante,  447,  and  note. 

*  In  ejectment,  plaintiff  must  prevail  on  the  strength  of  his  own  and  not  on  the  weak- 
ness of  his  adversary's  title.    Laf  auci  v.  Kinler,  27  Fed.  Rep.  443 ;  Castor  v.  Jones,  (Ind.) 

6  N.  E.  Rep.  833;  Boyer  v.  Thomburg,  (111.)  4  N.  E.  Rep.  3.13;  MaxweU  v.  Paine,  (Mich.) 
18  N.  W.  Rep.  546;  Stephenson  v.  Wilson,  (Wis.)  6  N.  W.  Rep.  340;  0>x  v.  Hayes,  (CaL) 

7  Pac.  Rep.  761;  Apel  v.  KelsejF,  (Ark.)  2  S.  W.Rop.  102;  Dawson  v.  Parham,  (Ark.)  I 
S.  W.  Rep.  78;  KeUey  v.  McKeon,  (Wis.)  31  N.  W.  Rep.  m. 
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title,  and  demanding  possession.    Judgment  for  plaintiff,  and  defendants  ap- 
peal. 

F.  W.  Compton,  J.  M.  Moore,  and  George  H.  Saunders ^  for  appellants.    /9f. 
W.  Williams  and  Blackwood  *  Williams,  for  appellee. 

MgCaik»  Special  Judge,  {Cockrill,  G.  J.,  being  disqualified,)  This  is  a 
controversy  about  the  parcel  of  land  occupied  by  the  old  county  jail  in  Little 
Rock.  The  following  statement  of  facts  will  serve  to  present  the  legal  ques- 
tions we  are  called  upon  to  determine:  On  the  twenty-fourth  day  of  Octo- 
ber, 1821,  the  territorial  legislature,  by  an  act,  appointed  three  commission- 
ers to  locate  the  county-seat  of  Pulaski  county,  and  empowered  the  court  of 
common  pleas  to  appoint  commissioners  to  superintend  the  erection  of  county 
buildings,  and  authorized  the  latter  to  receive  donations  for  that  purpose. 
Within  less  than  80  days  from  the  passage  of  this  act,  one  William  Russell 
and  certain  of  his  associates,  who  claimed 'to  be  the  proprietors  of  the  soil, 
laid  out  and  located  the  town,  which  afterwards  became  the  city,  of  Little 
Rock.  In  addition  to  filing  a  plat  of  the  town,  Russell  and  his  associates  exe- 
cuted and  acknowledged  what  they  denominated  a  "Bill  of  Assurances," 
which  was  duly  recorded.  The  bill  of  assurances  contains  this  language: 
"The  owners  and  proprietors  of  said  town  of  Little  Rock  hereby  give,  grant, 
and  convey  to  the  territory  of  Arkansas,  and  to  the  legislatures,  from  time  to 
time,  of  said  territory,  and  in  trust  for  said  territory,  the  open  square  of  land 
represented  on  said  plat  by  the  words  *  Territorial  Public  Square,'  which  the 
proprietors  as  aforesaid  hereby  give,  grant,  and  convey  to  the  said  territory 
of  Arkansas  forever,  and  to  the  legislature  thereof,  for  the  use  and  in  trust 
for  said  territory,  for  the  consideration,  and  upon  the  express  condition,  and 
for  the  express  use  and  purpose,  and  no  other,  that  the  seat  of  government  of 
said  territory  and  future  state  continues  to  be  and  remain  upon  said  public 
square  of  land  forever.  And  the  said  owners  and  proprietors  in  like  manner 
hereby  give,  grant,  and  convey  to  the  county  of  Pulaski,  and,  in  trust  for  said 
county,  to  the  commissioners  or  court  that  are,  or  may  be,  authorized  by  law 
to  locate  the  permanent  seat  of  justice  of  said  county,  and  contract  for,  erect, 
and  superintend  the  public  buildings  in  and  for  said  county,  one-half  square 
of  land  in  said  town,  described  ♦  ♦  ♦.  And  also  give,  grant,  and  convey 
to  said  county,  and  to  the  commissioners  or  court  aforesaid,  in  trust  for  said 
county,  lots  8  and  4  in  block  108  in  said  town,  which  said  two  lots  and  half 
block  of  land  in  said  town  the  said  proprietors  g^ve,  grant,  and  convey  to  the 
commissioners  or  court  aforesaid,  in  trust  for  said  county  forever,  for  the  fol- 
lowing express  conditions,  uses,  and  purposes,  and  for  no  other  consideration, 
use,  or  purpose,  to-wit:  That  the  said  county  of  Pulaski,  within  ten  years 
from  this  date,  erect  a  court-house  on  said  half  block  of  land,  and,  within  two 
years  after  this  date,  erect  and  build  the  common  jail  of  said  county  upon  the 
aforesaid  lots  8  and  4;  and  that  the  same  be  continued,  occupied,  and  kept  in 
repair  for  those  purposes  forever."  The  county-seat  was  located  at  Little 
Rock,  and  the  county  jail  was  built  upon  thedesignated  lots  within  two  years, 
and  from  thence  until  1885  the  property  was  continuously  used  as  a  county 
prison.  Russell  and  his  associates,  whom  we  may,  for  convenience,  desig- 
nate the  original  proprietors,  had  never,  it  seems,  procured  from  the  govern- 
ment a  patent  for  the  land  which  they  had  thus  laid  out  as  a  town-site. 
Their  right  to  such  patent  was  challenged  by  rival  claimants,  among  whom 
finally  appeared  Roswell  Beebe.  Litigation  sprang  up  among  these  claimants 
and  the  patent  was  withheld  for  many  years.  Finally,  in  the  year  1838,  by 
way  of  adjusting  the  litigation,  no  doubt,  yet  for  no  other  expressed  consid- 
eration than  one  dollar,  Roswell  Beebe  entered  into  a  covenant  in  writing 
with  the  mayor  and  aldermen  of  Little  Rock,  by  which  he  agreed  and  cov- 
enanted that  whenever  the  United  States  government  should  issue  to  him  a 
patent  for  the  land  constituting  the  disputed  town-site,  he  would,  upon  rea* 
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sonable  demand,  make  a  quitclaim  deed  to  any  and  every  person  who  might 
hold  a  conveyance  from  the  original  proprietors,  for  any  lot  or  lots  in  said 
city  of  Little  Rock.  The  patent  was  awarded,  and  delivered  to  Beebe  in  De> 
cember,  1839.  The  county  records  do  not  disclose  that  he  ever  made  any 
deed  to  Pulaski  county.  The  growth  of  the  city  having  rendered  it  incom- 
patible with  the  public  welfare  to  longer  use  the  property  in  controversy  as  a 
prison,  the  same  was  sold  by  the  county  court  in  1885  to  Catharina  Skipwith. 
She  has  brought  this  actitm  for  specific  performance,  and  to  quiet  her  title 
against  the  heirs  and  privies  of  Roswell  Beebe,  deceased,  and  they  have  filed 
a  counter-claim  setting  up  the  legal  title  to  the  property,  and  demanding  pos- 
session. 

Taking  up  the  points  somewhat  in  their  chronological  order,  we  first  con- 
sider the  question  propounded  by  counsel  for  appellants  as  to  whether  any 
title  or  estate  passed  by  the  bill  of  assurances  so  tar  as  the  lots  incontroveray 
are  concerned,  assuming  the  proprietors  to  have  had  the  legal  title.  Counties 
were  first  incorporated,  it  seems,  by  the  act  of  1837.  It  is  argued  that  a  con- 
veyance to  a  county,  as  such,  before  the  act  of  1837,  was  invalid  for  want  of 
legal  capacity  in  the  grantee  to  take  and  hold  the  title  to  real  estate.  This 
point  would  merit  greater  attention,  but  for  the  act  of  October  24,  1821.  By 
that  act,  commissioners  were  appointed  to  locate  the  county-seat,  and  we  cm 
see  no  objection  to  a  conveyance  to  these  commissioners,  in  trust  for  tlie 
county.  It  is  true  that  this  act  contemplates  two  sets  of  commissioners,  one 
to  locate  the  county-seat,  and  another  to  superintend  the  erection  of  public 
buildings.  The  latter  was  to  be  appointed  by  the  court  of  common  pleas,  and 
these  last  were  expressly  authorized  to  receive  donations  to  aid  in  the  erect.on 
of  buildings. '  The  bill  of  assurances  was  drawn,  no  doubt,  with  special  ref- 
erence to  this  act.  The  grant  was  made  to  both  sets  of  commissioners.  It  is 
not  claimed  that  the  county  could  not  be  the  beneficiary  of  a  conveyance  in 
trust,  and  no  objection  is  suggested  to  the  commissioners  taking  the  title  in 
trust  for  the  county.  If  there  was  any  want  of  authority  or  lack  of  capacity 
on  the  part  of  the  commissioners,  or  of  the  court  of  common  pleas,  or  of  any 
of  them,  to  take  and  hold  the  title,  the  conveyance  would  not  thereby  be  de- 
feated. Counsel  for  appellants  say,  in  their  brief:  "It  [the  grant]  was  made 
to  the  court  or  commissioners  in  trust  for  the  use  of  the  county."  Now,  *'it 
is  a  rule  that  admits  of  no  exception  that  equity  never  wants  a  trustee,  or  in 
other  words,  that  if  a  trust  is  once  properly  creatad.  the  incompetency,  disa- 
bility, death,  or  non-appointment  of  a  trustee  shall  not  defeat  it."  Perry* 
Trusts,  §  38;  Ex  parte  Conioay,  4  Ark.  361. 

It  is  also  suggested  that  the  language  of  the  bill  of  assurances  does  not  show 
that  a  conveyance  of  the  title  to  the  jail  lots  was  intended.  We  think  the 
words  used  are  apt  for  that  purpose,  according  to  even  the  most  technical  rules 
of  conveyancing.  It  is  true  that  the  conveyance  was  upon  the  condition  that 
the  county  should  build  a  jail  upon  the  premises,  but  it  is  not  denied  that  this 
condition  was  performed.  Whetlier  the  permanent  maintenance  of  the  jail  at 
this  point  was  also  a  condition  is  not  so  clear.  Two  cases  quite  analogous 
have  been  cited.  The  affirmative  was  held  in  Railroad  v.  Uoadt  66  Ind.  580, 
but  in  Mead  y.  Ballard,  7  Wall.  290,  such  a  provision  was  held  to  be  noth- 
ing more  than  a  covenant.  We  are  not  called  upon,  however,  to  determine 
this  point  in  the  present  c<ise.  If  this  is  a  condition  at  all,  it  must  be  agreed 
that  it  is  a  condition  subsequent.  Such  a  condition  does  not  prevent  the  vest- 
ing of  the  title.  The  question  of  performance  or  non-pei*formance  of  a  con- 
dition subsequent  could  interest  no  one  but  the  grantors,  whom  the  appellants 
in  this  case  do  not  pretend  to  represent.  SchtUenberg  v.  Harriman%  21  Wall. 
63;  4  Kent,  Comm.  181. 

Coming  down  to  the  year  1839,  our  next  inquiry  is  whether  Beebe,  when  he 
obtained  his  patent,  was  bound  to  make  a  deed  to  Pulaski  county  for  the  lots 
in  controversy.    This  must  be  determined  exclusively  by  his  covenant.   Since 
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we  have  determined  that  the  county  had  a  good  conveyance  from  the  original 
proprietors,  tlie  county  seems  to  have  been  within  the  letter  of  I^eebe's  cov- 
enant. If  he  had  refused  to  make  the  deed  on  demand,  he  would  have  been 
compelled  to  execute  it  on  a  bill  for  specitic  performance.  If  he  would  have 
been  compelled  to  make  it  then,  it  is  difficult  to  see  why  his  heirs  should  not  be 
i  required  to  make  it  now.  It  will  hardly  be  claimed  that  the  right  has  been  lost 
^  by  the  lapse  of  time.  We  have  never  understood  that  a  vendee  in  po.ssession 
who  was  entitled  toadeed  could  ever  lose  his  right  to  a  deed  by  efflux  of  time. 
If  Beet>e  was  bound  to  make  a  deed,  what  kind  of  a  deed  was  he  to  make  ? 
In  view  of  the  emphasis  and  reiteration  in  his  covenant  on  this  point  it  would 
be  unpardonable  to  raise  a  dispute  as  to  the  character  of  this  deed.  It  w^is  to 
be  a  quitclaim  deed.  Therecan  be  as  little  controversy  as  to  the  effect  of  such 
a  deed.  Since  he  himself  had  obtained  from  the  government,  by  his  patent,  a 
perfect  title,  as  all  concede,  his  quitclaim  deed  then,  and  that  of  his  heirs  and 
privies  now,  would  pass  an  indefeasible  title.  It  is  suggested  that  the  quit- 
claim deed  which  Beebe  was  to  make  should  have  had  in  it  the  same  condi- 
tion subsequent,  touching  the  permanence  of  the  jail,  which  was  in  the  con- 
veyance made  by  the  original  proprietors;  but  it  is  not  so  nominated  in  the 
bond.  We  can  find  nothing  whatever  to  rest  this  proposition  upon.  We 
would  not  be  ready  to  imply  such  a  condition,  as  conditions  of  this  kitid  are 
not  favored  by  the  courts;  but  if  we  were,  we  can  see  nothing  in  the  covenant 
to  justify  such  an  implication.  We  have  not  overlooked  the  stipulation  that 
the  county  was  to  demand  the  deed  within  a  reasonable  time.  But  as  a  rule, 
equity  does  not  regard  time  as  of  the  essence  of  a  contract,  and  especially  if 
nothing  more  is  required  than  a  quitclaim  deed,  and  the  only  excuse  for  not 
making  it  is  a  lack  of  demand.  Bisp.  £q*  §  391.  The  only  d^bt  we  enter- 
tain on  this  point  is  whether  a  deed  from  Beebe  was  ever  necessary.  If  we 
have  properly  construed  Beebe's  covenant,  the  county  became  the  equitable 
owner  as  soon  as  he  obtained  the  legal  title.  The  sole  object  of  the  stiitute  of 
uses  was  to  divest  the  title  of  the  legal  owner,  and  to  pass  it,  by  opcTation  of 
law,  to  the  equitable  owner.  The  authorities  seem  to  be  agreed  that  cove- 
nants to  stand  seized,  and  deeds  of  bargain  and  sale,  are  within  the  purview 
of  this  statute.  Perry,  Trusts,  §§  162,  302;  Malone,  Real  Prop.  Tr.  pp.  175, 
179.  The  covenant  of  Beebe  is  pretty  clearly  within  the  common-law  defini- 
tion of  a  deed  of  bargain  and  sale.  2  Sand.  Uses  &  Trusts,  53.  We  do  not 
undertsike  to  lay  down  the  law  on  this  point,  however,  as  counsel  on  neither 
side  have  argued  it.  It  is  easy  to  see  that  this  point,  if  well  taken,  would  be 
equally  fatal  to  the  plaintiff*s  right  of  action,  and  to  the  defendants'  title,  and 
it  was  wise  enough,  perhaps,  on  the  part  of  both  to  ignore  it.  There  are,  of 
course,  recognized  exceptions  to  the  statute  of  uses,  established  either  from 
necessity  or  out  of  hostility  on  the  part  of  the  chancery  courts,  and  this  case 
may  have  been  regarded  by  counsel  as  within  the  line  of  exceptions.  Perry, 
Trusts,  §  300  et  aeq. 

These  conclusions  are  sufficient  to  dispose  of  the  case.  But  if  we  are  mis- 
taken in  our  legal  deductions;  if  this  property  was  not  within  the  meaning 
and  intent  of  Beebe's  covenant;  if  his  obligation  to  make  a  quitclaim  deed  was 
not  intended  for  the  benefit  of  Pulaski  county, — then  we  leave  the  parties 
without  any  contractual  relations  whatever.  Their  rights  in  such  case  must 
rest  upon  the  statute  of  limitations.  Pulaski  county  was  a  corporation,  and 
was  in  possession  of  the  jail  property,  when  Beebe  obtained  his  patent  in  De- 
cember, 1839.  Did  Beebe  have  a  right  of  action  against  the  county  for  pos- 
session immediately  upon  the  receipt  of  his  patent?  The  contention  is  that 
he  had  not,  the  rule  being  that,  in  the  absence  of  any  testimony  to  the  con- 
trary, the  occupant  must  be  presumed  to  hold  in  amity  with  and  by  sufferance 
of  the  holder  of  the  legal  title.  This  is  undoubtedly  the  rule,  but  this  pre- 
sumption of  amity  may  always  be  overcome  by  notorious  demonstrations  of 
hostility.    This  hostility  may  be  shown  by  oral  declarations,  but  the  most  sat- 
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isfaetory  and  conclusive  evidence  of  disloyalty  on  the  part  of  the  occupant  is 
for  bim  to  be  found  holding  under  a  deed  which,  upon  its  face,  shows  treason 
to  the  lord  of  tlie  fee.  Pillow  v.  Robertu,  13  How.  472.  The  deed  may  be 
void  upon  its  face,  and  yet  it  may  be  used  to  sliow  the  hostile  character  of  the 
possession  claimed  under  it.  In  the  present  case  the  county  had  entered  and 
was  holding  possesion  under  a  deed,  and,  whether  that  deed  was  good  or  bad, 
it  was  sufficient  to  show  the  qiio  animo  of  the  occupancy,  and,  in  the  absence 
of  any  covenant  between  the  parties,  gave  Beebe  an  immediate  right  of  action 
for  possession.  To  escape  the  statute  bar  the  burden  is  uow  on  Beebe's  heirs 
to  show  an  attorn rnent,  or  other  evidence  of  subservient  occupation.  No  such 
evidence  has  been  adduced.  This  case  is  easily  distinguishable  from  the  case 
of  Pulaski  Co.  v.  State,  42  Ark.  118.  In  that  case  the  county  held  under  no 
written  instrument,  and  there  was  nottiing  whatever  to  rebut  the  presumption 
of  amity  in  the  possession.  It  is  urged  that  a  defendant,  claiming  by  poesses- 
sion  as  against  the  plaintiff  in  ejectment,  must  not  only  show  that  he  has  held 
adversely  to  the  plaintiff  during  the  period  of  limit^ition,  but  that  he  must  go 
further  and  show  a  possession  "exclusive  of  the  title  of  any  other  person." 
The  statement  of  t&is  proposition  arouses  our  skepticism  at  once,  and,  when 
we  look  into  the  numerous  authorities  cited  to  support  it,  w^e  are  not  surprised 
to  find  that  the  cases  do  not  justify  the  argument  on  this  point.  It  is  most 
broadly  asserted  in  Railroad  v.  Jones,  68  Ala.  48,  but  the  proper  qualifica- 
tion is  made  in  the  later  case  of  Dothard  v.  Denson,  25  Alu.  4^2.  So  if  it 
were  conceded,  as  appellants  contend,  that  the  possession  of  the  county  was 
not  adverse  to  the  original  proprietors,  it  would  not  follow  that  the  appellee 
could  not  claim  the  statute  bar  as  against  Beebe  and  his  heirs.  The  appel- 
lants, in  denmnding  possession  by  their  counter-claim,  assume  a  position  anal- 
ogous to  thai  of  a  plaintiif  in  ejectment.  They  must  recover  on  the  strength 
of  their  own  title,  and  not  upon  the  weakness  of  their  adversary's.  This 
court  in  Wilson  v.  Spring,  38  Ark.  181,  held  it  to  be  "well  settled  in  this  state 
that  the  statute  is  not  merely  defensive,  but  confers  title  which  may  be  as- 
serted in  ejectment.''  If  appellee,  as  the  plaintiff  in  an  action  of  ejectment, 
was  asserting  a  title  acquired  by  adverae  possession,  the  argument  of  appel- 
lant's counsel  might  well  apply.  It  must  not  be  forgotten,  however,  that  oft- 
entimes a  title  is  all-sufficient  as  a  shield  which  might  be  entirely  Ineffective 
as  a  sword. 

The  same  disposition  may  be  made  of  the  argument  that  the  occupant  must 
claim  to  be  the  owner  in  fee,  before  he  can  make  the  statute  of  limitations 
available.  Kicard  v.  Williams,  7  Wheat.  59,  is  cited  as  conclusive  on  this 
point.  That  is  a  leading  case  in  the  law  of  real  property,  but  we  cannot  see 
its  application  to  the  issues  in  this  action.  It  is  well  settleil,  of  course,  that 
the  plaintiff  in  ejectment  makes  a pr/ma /ac^  case  when  he  deraigns  titb 
from  one  who  at  some  time  in  the  past  was  in  possrssion  claiming  to  be  the 
owner  in  fee,  but  in  the  case  cited  the  plaintiff  soughi  to  rest  his  title  simply 
upon  the  long-continued  possession  of  the  person  imdcr  whom  he  claimed. 
Mr.  Justice  Stobt  held  that  length  of  possession  in  that  case  was  not  a  ma- 
terial circumstance,  but  that  the  essential  fact  to  raise  the  presumption  of 
ownership  was  the  claim  of  title  in  fee  on  the  part  of  theoccupant.  The  proof 
having  shown  that  the  occupant  claimed  only  a  life-estate  he  could  not,  of 
course,  be  a  source  of  title  to  one  claiming  under  him  after  his  death.  If, 
however,  we  have  properly  construed  the  instrument  under  which  the  county 
held,  then  she  was  claiming  in  fee,  and  adversely  to  all  other  persons,  as  well 
as  to  Beebe  and  his  heirs.  Without  disputing  the  general  proposition  that  the 
court  may  look  to  the  deed  under  which  the  occupant  holds,  to  determine 
whether  he  is  holding  adversely,  counsel  for  appellants  urge  as  an  exception 
to  this  general  rule  cases  where  the  occupant  setting  up  adverse  possession 
Wiis  holding  under  his  deed  at  the  time  the  patent  was  issued  by  the  govern- 
ment to  the  rightful  claimant  of  the  legal  title*    We  are  not  referred  to  any 
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decision  supporting  this  contention,  and  we  think  it  would  not  be  difficult  to 
show  the  fallacy  of  the  reasoning  upon  which  it  is  based.  If  a  person  pro- 
cares  a  patent  for  land  from  the  government,  and  he  finds  some  one  already 
in  possession,  claiming  the  title  by  deed  from  a  third  person,  the  patentee  has 
an  immediate  right  of  action  for  possession,  and  if  the  action  be  not  brought 
within  the  perioii  fixed  by  the  statute,  the  claim  of  the  occupant  thereby  ripens 
•  into  an  indefeasible  estate.    Trapnall  v.  3urt<»h  24  Ark.  395. 

This  case  might  also  be  rested  upon  the  presumption  of  a  grant  after  a  suf- 
ficient lapse  of  time,  if  that  doctrine  can  be  distinguished  from  that  of  title 
by  limitation.  The  recent  case  of  Fletcher  v.  Fuller,  120  U.  S.  584,  7  Sup. 
Ct.  Rep.  667,  is  an  instructing  one  on  this  point.  The  court  in  that  case  held 
that  the  execution  of  a  deed  necessary  to  complete  the  chain  of  title  ought  to 
be  presumed  in  favor  of  the  occupant  after  a  great  lapse  of  time,  notwith- 
standing there  was  no  evidence  whatever  that  any  such  deed  had  ever  in  fact 
been  executed. 

Let  the  decree  of  the  Pulaski  chancery  court  be  affirmed. 


Rector  t>.  Board  of  Improvement,  Etc. 

(Supreme  Court  of  Arhaneaa.    December  24, 1887.) 

1.  MuHioiPAi.  Ck>RPOiUL'noNft— Public  Ixpbovbicbntb— Petition— Who  abb  Pbopbbtt 

OWNBBS. 

Mansf .  Diff.  Ark.  S  828,  relating  to  the  procedure  upon  petition  for  local  improve- 
ments in  cities  of  the  first  class,  provides  that  within  a  certain  time  after  the  publi- 
cation of  the  ordinance  establisnmg  the  improvement  districts,  a  petition  designat- 
ing the  nature  and  cost  of  the  improvement  shall  be  presented  to  the  council,  signed 
by  a  majority  in  value  of  the  owners  of  real  property  within  the  district  to  be  ^- 
fected,  before  appointment  of  the  board  of  improvement.  Held,  that  a  stockholder 
in  a  corporation  owning  property  in  the  district  is  not  an  owner  of  such  property 
within  the  contemplation  of  the  statute,  nor  is  an  administrator  the  owner  of  his  in- 
testate's estate. 
a.  Samb  —  Impbovememts  Madb  Outside  of  Distbict  —  Estoppel  to  Dispute  Assess- 
ment. 

Mansf.  Dig.  Ark.  f  884,  provides  that  immediately  upon  the  appointment  by  the 
dty  council  of  the  boajrd  of  improvements  for  the  district  in  which  local  improve- 
ments are  to  be  made,  it  shall  be  the  duty  of  the  board  to  form  plans  for  the  improve- 
ment within  their  district,  and  to  procure  estimates.  Held  that  a  property  holder 
whose  property  is  assessed  for  such  improvements  is  not  estopped  from  contesting 
the  collection  of  the  tax  levied  for  making  improvements  outside  of  the  district, 
though  the  improvements  be  already  made. 

Appeal  from  circuit  court,  Garland  county;  J.  B.  Wood,  Judge. 
8.  W.  Williams  and  F.  W,  Compton,  for  appellant.     G,  W,  Murphy,  for 
appellee. 

Battle,  J.  Ten  resident  owners  of  real  property  in  the  city  of  Hot 
Springs  petitioned  and  requested  the  city  council  to  lay  off  a  certain  portion 
of  Hot  Springs,  in  which  they  resided  and  had  property,  into  an  improvement 
district  for  the  purpose  of  grading  and  otiierwise  Improving  the  streets  and 
alleys  therein,  and  constructing  sidewalks  and  sewers;  and  the  council,  by 
ordinance,  did  so,  and  designated  the  district  so  laid  off  as  "Improvement 
District  No.  1."  A  short  time  thereafter,  many  owners  of  real  property 
within  such  district  presented  to  the  council  a  petition  .praying  that  ''a  gen- 
eral sewer  be  constructed  through  the  district  from  north  to  south,"  and  that 
the  costs  thereof  be  assessed  and  charged  upon  the  real  estate  tlierein.  The 
city  council  thereupon  appointed  three  citizens  of  Hot  Springs  a  board  of  im- 
provement. The  members  of  the  board  so  appointed  qualified,  and  entered 
upon  the  discharge  of  their  duties,  and  procured  estimates  of  the  probable  cost 
of  construct!  ng  the  sewer,  which  was  $9,600.  The  cost  of  other  improvements 
in  the  district,  not  named  in  the  petition,  snch  as  surfacing  and  shaping 
<itreet8,  well  holes,  and  drain  pipes  connecting  with  the  Hot  Springs  creek, 
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street  gutters,  curb  stones,  and  macadamizing  streets,  were  estimated  at  $17,- 
100.  After  this,  on  the  twenty^ecoud  of  May,  1885,  the  city  council  passed 
an  ordinance,  in  which  they  recited  that  a  majority  in  value  of  persons  own- 
ing real  property  in  the  district  had  petitioned  the  council  for  the  construction 
of  sewers,  nnd  aslced  that  the  cost  thereof  should  be  assessed  and  charged  u{>on 
such  property,  and  recited  that  the  estimated  cost  of  such  sewers  wiis $22,200, 
which  was  three  and  one-half  per  centum  of  the  assessed  value  of  such  prop^ 
erty,  according  to  its  value  as  shown  by  the  last  county  assessment  on  file  in 
the  office  of  the  county  clerk;  and  therein  provided  that  said  assessment 
should  be  levied  and  paid  in  successive  installments,  so  that  no  assessment 
should  in  anyone  year  exceed  one  per  centum  of  the  assessed  value  of  there»l 
property,  and  and  that  the  firat  installment  should  be  paid  on  or  before  the 
first  day  of  July,  1885,  and  that  the  subsequent  installments  should  be  paid 
on  or  biefore  the  first  day  of  July  in  each  succeeding  year  until  all  of  said  as- 
sessment was  paid.  The  board  admits  that  $11,709.07  have  been  collected  on 
this  assessment,  and  insists  that  there  are  now  due  and  unpaid  thereon  $1,^8.- 
71.  To  recover  the  amount  remaining  unpaid,  or  a  large  portion  of  it,  the 
board  instituted  this  action  against  the  real  property  upon  which  it  was  sev- 
erally and  respectively  assessed,  and  therein  made  Henry  M.Kector  and  others, 
the  respective  owners  of  the  property,  defendants.  Rector  answered,  alleg- 
ing, among  other  things,  that  two  of  the  board  of  improTement  were  and  are 
non-residents  of  the  district;  that  a  majority  of  the  owners  of  real  property 
within  the  district  did  not  sign  the  petition  to  the  council,  asking  that  the 
sewers  be  made,  and  that  the  cost  thereof  be  assessed  and  charged  upon  such 
property ;  and  that  the  board  had  made  and  were  making  extensive  and  ex- 
pensive sewers  and  drains  outside  of  the  district,  at  the  cost  and  expense  of 
the  owners  of  the  real  estate  therein,  for  the  benefit  of  property  which  was 
not  taxed  to  pay  for  the  same;  and  insisted  that  the  assessment  made  by  the 
council  was  and  is  illegal  and  void,  and  that  the  real  property  in  district  No. 
1  is  not  and  should  not  be  made  liable  or  taxed  to  pay  the  cost  and  expense  of 
constructing  the  sewers  and  drains  outside  of  it. 

We  find  the  following  facts  weie  shown  by  the  evidence  adduced  at  the 
hearing  of  this  cause:  It  was  clearly  proven  that  two  of  the  board  were,  at 
the  time  of  their  appointment,  and  thereafter  continued,  non-residents  of  the 
district.  Witn&sse^  differ  fis  to  the  majority  in  value  of  the  owners  of  the 
real  property  in  the  district  having  signed  the  petition  for  sewers.  Among 
the  signers  of  the  petition  for  sewers  were  Albert  E.  Gaines,  as  administrator 
of  the  estate  of  George  L.  Smith,  deceased,  and  Thomas  Howard.  The  value 
of  the  real  property  in  the  district  constituting  a  part  of  the  estate  of  Smith, 
as  shown  by  tlie  county  assessment  last  on  tile  when  the  petition  was  pre- 
sented, was  $40,240.  The  real  property  in  the  district  belonging  to  the  Hot 
Springs  Land  Improvement  Company  was  of  the  value  of  $25,200,  as  shown 
by  the  county  assessment.  Thomas  Howard  was  a  member  or  stockholder  in 
this  company.  In  estimating  the  value  of.  the  property  owned  by  the  peti- 
tioners, the  value  of  the  property  belonging  to  the  estate  of  Smith  and  to  the 
Hot  Springs  Land  Improvement  Company  was  counted  and  included.  The 
sewera  were  laid  in  the  district  and  cost  about  $8,375.  In  addition  to  this 
there  were  laid  pipes  for  surface  drainage,  12  inches  in  internal  diameter,  and 
of  aggregate  length  variously  estimated  from  500  to  1,000  feet,  at  the  cost  of 
one  dollar  for  each  linear  foot.  This  work  was  begun  about  the  latter  pail; 
of  June,  1885.  In  the  month  of  September  following,  the  board  determined 
to  extend  the  main  sewer  two  miles  and  thirty-four  feet  beyond  and  south  of 
the  district.  To  accomplish  this  it  borrowed  of  Joseph  Reynolds  $16,500,  and 
agreed  to  pay  for  the  loan  8  per  centum  per  annum  interest.  The  sewer  was 
extended  as  the  board  had  determined  to  do,  and  lateral  openings  were  made 
in  it  for  a  mile  beyond  the  limits  of  the  improvement  district,  for  branch 
sewers  to  enter.     The  reason  of  the  board  for  extending  the  sewer  and  mak- 
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ing  lateral  openings  was,  tbey  were  compelled  to  construct  the  main  sewer 
from  the  north  to  the  south  of  the  district,  that  being  the  course  of  the  run- 
ning  water,  and  to  extend  the  same  to  the  Hot  Springs  creek,  it  being  the  only 
available  outlet.  At  the  southern  boundary,  and  from  thence  along  the  sewer 
to  within  a  quarter  of  a  mile  of  where  it  empties  into  the  Hot  Springs  creek, 
the  territory  adjacent  is  thickly  settled.  The  connection  of  the  sewer  with  the 
creek  at  the  southern  boundary  of  the  district  would  have  greatly  annoyed 
the  citizens  residing  in  that  vicinity,  and  seriously  impaired  their  health,  by 
offensive  excrement  passing  throiigli  it,  and  would  have  been  strongly  re- 
sisted. In  order  to  avoid  this  opposition  and  the  creation  of  a  nuisance,*  the 
sewer  was  extended.  The  lateral  openings  were  left  to  accommodate  those  who 
would  desire  to  connect  with  and  use  the  sewer.  As  anticipated,  many  hotels, 
bath  and  boarding  houses,  outside  of  the  district,  have  been  connected  with 
the  main  sewer,  through  these  openings  by  branch  sewers,  and  they  have  been 
and  are  now  using  it,  without  making  any  compensation  for  such  use  or  con- 
nection. How  much  of  the  016,500  was  used  in  paying  for  the  improvements 
made  in  the  district  the  evidence  fails  to  show.  One  witness  testified  that  a 
part  of  it  was,  but  does  not  state  how  much.  The  board,  however,  admits 
that  $11,709.07  were  collected  on  the  assessment  made  by  the  counsel.  So  far 
as  the  evidence  shows  how  much  was  expended  for  improvements  in  the  dis- 
trict, this  amount  was  amply  sufUcient  to  have  paid  therefor,  and  the  expenses 
of  its  collection.  Rector  knew  of  the  formation  of  the  district;  the  object  of 
it;  that  an  assessment  had  been  made  by  the  council  to  pay  for  improvements 
to  be  made  in  the  district;  that  the  improvements  were  being  made;  made  no 
opposition  to  these  improvements;  paid  the  first  of  the  installments  of  the  as- 
sessment falling  due;  and  acquiesced  in  the  making  of  the  improvements  in 
the  district.  He  testified  that  be  was  perfectly  willing  tb  co-operate  in  the 
organization  of  a  sewer  district,  and  to  have  paid  the  assessments  necessary 
to  pay  for  the  sewer,  but  that  he  opposes  the  taxing  of  the  property  in  the  dis- 
trict to  construct  the  sewers  out  of  it,  and  the  borrowing  money  when  there 
was  already  enough  collected  to  pay  for  the  sewers  in  it.  He  owns  real  prop- 
erty in  the  district,  upon  which  $585.04  of  the  amount  sued  for  in  this  action 
were  assessed  and  charged  under  the  ordinance  of  the  council.  A  decree  for 
$585.04  was  rendered  against  this  property  of  Rector;  and  it  was  ordered  by 
the  court,  that  if  this  amount  was  not  paid  within  ten  days  after  the  date  of 
the  decree,  the  property  should  be  sold  to  pay  the  same;  and  Rector  appealed. 
Special  taxes  imposed  upon  property  supposed  to  be  benefited,  for  the  im* 
provement  of  streets  or  a  locality,  can  only  be  levied  under  authority  of  pos- 
itive, constitutional,  or  statutory  law.  The  measure  of  the  power,  and  the 
mode  of  its  exercise,  can  only  be  found  in  the  statute  or  constitution  confemng 
it,  and  must,  as  a  general  rule,  be  strictly  pursued.  All  requisitions  pre- 
scribed and  intended  by  such  laws  for  the  protection  of  the  citizen,  "and  to 
prevent  a  sacrifice  of  his  property,  and  by  a  disregard  of  which  his  rights 
might  and  generally  would  be  injuriously  affected,"  are  mandatory,  and  must 
be  especiallv  followed,  or  the  acts  done  will  be  invalid.  2  Dill.  Mun.  Ck>rp. 
(3d  Ed.)  §§  763,  764,  and  authorities  cited;  Cooley,  Tax'n,  (2d  Ed.)  609, 
and  authorities  cited.  Welty,  Assess.  g§  275,  282,  299,  321;  Radcliffe  v. 
Scruggs^  46  Ark.  96;  French  v.  Edwards,  13  Wall.  511.  The  constitution 
of  this  state  fixes  the  maximum  ratesof  state,  county,  and  municipal  taxation, 
and  then  ordains  that  "nothing  therein  shall  be  so  construed  as  to  prohibit 
the  general  assembly  from  authorizing  assessments  on  real  property  for  local 
improvements  in  towns  and  cities,  under  such  regulations  as  may  be  pre- 
scnbed  by  law;  to  be  based  upon  the  consent  of  a  majority  in  value  of  the 
property-holders  owning  property  adjoining  the  locality  to  be  affected;  but 
such  assessment  shall  be  ad  valorem  and  uniform."  In  pursuance  of  the 
authority  vested  in  it  by  the  constitution,  the  general  assembly,  by  an  act  en- 
titled "An  act  to  regulate  the  manner  of  assessing  real  property  for  local  im- 
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provements  in  cities  of  the  first  class,"  approved  March  22, 1881,  after  provid- 
ing how  an  improvement  district  shall  be  formed,  and  that  the  order  or  or- 
dinance establishing  it  shall  be  published*  provides:  "If,  within  three  months 
after  the  publication  of  any  such  ordinance,  a  majority  in  value  of  the  own- 
ers of  real  property  within  such  district  adjoining  the  locality  to  be  affected 
shall  present  to  the  council  a  petition  praying  that  such  improvement  be 
made,  which  petition  shall  designate  in  precise  terms  the  nature  of  the  im- 
provement to  be  undertaken,  and  that  the  cost  thereof  be  assessed  and 
cliiirged  upon  the  real  property  situated  within  such  district  or  districts,  the 
city  council  shall  at  once  appoint  three  persons,  residents  of  the  district,  and 
owners  of  real  property  therein,  who  shall  compose  a  board  of  improvement 
for  the  district/'  It  then  requires  each  member  of  the  board  to  qualify  with- 
in 10  days  after  his  appointment,  and  says:  '* Immediately  after  their  qual- 
ification the  board  shall  form  plans  for  the  improvement  t^it^m their  district, 
as  prayed  for  in  the  petition,  and  shall  procure  estimates  for  the  cost  thereof. 
*  *  *  As  soon  as  said  board  shall  liave  formed  said  plan  and  shall  have 
ascertained  the  cost  of  the  improvement,  it  shall  report  the  same  to  the  city 
council,  which  shall  at  once  by  ordinance  assess  said  cost  upon  the  real  prop- 
erty  in  said  district  or  districts,  as  the  case  may  be,  assessing  each  parcel  of 
real  property  according  to  its  value  as  shown  by  the  last  county  assessment 
on  file  in  the  office  of  the  county  clerk."  It  is  therefore  manifest  that  the 
power  of  the  city  council  to  make  an  assessment  upon  real  property  for  the 
purpose  of  making  a  local  improvement  depends  upon  the  assent  or  petition 
of  a  majority  in  value  of  the  property  holders  owning  property  adjoining  the 
loctility  to  be  affected.  This  fact  is  jurisdictional,  and  the  want  of  it  makes 
a  local  assessment  by  a  city  council  void.  It  is  prescribed  and  intended  for 
the  benefit  and  protection  of  the  property  bolder,  and  is  mandatory,  and  must 
be  followed,  or  the  assessment  will  be  invalid.  2  Dill.  Mun.  Corp.  §§  800, 
802,  and  authorities  cited;  Sharp  v.  8peir,  4  Hill^  76.  The  petition  must  be 
signed  by  property  holders  owning  real  property  adjoining  the  locality  to  be 
afi'ected.or  their  duly  authorized  agents.  An  administrator  is  not  the  owner 
of  the  real  property  which  belonged  to  his  intestate  at  the  time  of  his  death. 
That  belongs  to  his  heirs.  They  hold  the  legal  title  to  it,  subject  to  the  pay- 
ment of  his  debts.  The  statute  authorizing  administrators  to  sign  for  es- 
tates cannot,  so  far  as  the  heirs  are  concerned,  give  their  signatures  any  ef- 
ficacy in  the  face  of  the  constitution  requiring  the  consent  of  the  owners.  Xor 
is  the  signature  of  a  memberH)f  a  company  or  stockholder  in  a  corporation  to 
such  petition  evidence  of  the  assent  of  the  company  or  corporation  to  the  as- 
sessment. 

It  is  insisted,  however,  that  Rector  is  estopped,  by  his  silence  and  acqui- 
escence, from  disputing  the  validity  of  the  assessment  upon  his  property.  Is 
this  true?  Estoppels  in  pais  depend  upon  facts.  '*The  principle,"  as  said 
by  this  court  in  Jatcers  v.  PTidps,  38  Ark.  468,  "upon  which  they  are  ap- 
plied is  clear  and  well  defined.  A  party,"  says  the  court,  '*who  by  his 
acts,  declarations,  or  admisssions,  or  by  failure  to  act  or  speak  under  cir- 
cumstances where  he  should  do  so,  either  designedly,  or  with  willful  disre- 
gard of  tlie  interest  of  others,  induces  or  misleads  another  to  conduct  or  deal- 
ings which  he  would  not  have  entered  upon  but  for  this  misleading  infiuence, 
will  not  be  allowed  afterwards  to  come  in  and  assert  his  right,  to  the  detri- 
ment of  the  person  so  misletl."  According  to  this  principle  an  estoppel  will 
arise  "from  pure  but  misleading  silence,  with  knowledge,  or  passive  consent 
joined  with  a  duty  to  speak."  i^ilence  of  itself,  however,  will  not  raise  an 
estoppel.  It  must  be  a  breach  of  duty  to  the  person  who  is  misled  by  it. 
To  constitute  it  an  estoppel,  there  must  be  both  the  opportunity  and  the  duty 
to  speak ;  and  the  action  of  the  person  asserting  the  estoppel,  which  was  in- 
duced by  it,  must  be  the  natural  and  obvious  result  of  the  silence,  and  the 
party  maintaining  silence  must  be  in  a  situation  to  know  that  some  one  is 
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relying  thereon,  and  acting,  or  about  to  act,  as  he  wouKI  not,  had  he  ."^puken 
and  asserted  his  right.  Bramble  v.  Kingsbury,  39  Ai  k.  131 ;  QUI  v.  Hardiih 
48  Ark.  409,  3  S.  W.  Rep.  519;  Tones'  Ex'rs  v.  City  of  Columbm,  3  Amer.  & 
£ng.  Corp.  Cas.  644:  Bigelow,  Estop.  (4th  Ed.)  564,  565,  575.  In  cases  like 
this,  there  must  be  some  kind  of  a  liability  to  pay  the  assessment  before  au 
estoppel  can  arise.  The  reason  silence  operates  as  an  estoppel  in  any  case  is 
the  fact  it  would  be  bad  faith  for  .the  party  who  has  maintained  it  to  assert 
his  right  to  the  detriment  of  another  who  has  acted  because  of  it,  when,  if 
he  had  spoken  and  asserted  his  rights  in  time,  he  would  have  prevented  such 
action.  If  an  a<isessment  be  such  that  no  one  could  in  good  faith  act  upon  it, 
and  it  would  not  be  bad  faith,  under  any  circumstances  and  at  any  time,  fur 
the  owner  of  the  property  upon  which  it  is  imposed  to  resist  its  collection, 
he  could  not  be  estopped  by  silence  from  doing  so.  It  tlien  becomes  im{)or- 
tant.  to  know  upon  what  theory  or  principle  a  special  aaseBsment  for  local  im- 
provement is  iNised,  and  for  what  purpose  and  to  what  extent  it  can  be  im- 
posed, and  by  what  rules  it  is  regulated,  in  order  to  determine  when  the 
owner  of  property  charged  with  it  will  be  estopped  by  silence  from  disputing 
its  validity.  "Special  benefits  to  the  property  assessed;  that  is,  benetits  re- 
ceived by  it  in  addition  to  those  received  by  the  community  at  large,"  saya 
Judge  DiLLOif.  "is  the  true  and  only  solid  foundation  upon  which  local  as- 
sessments can  rest."  They  are  based  upon  the  assumption  that  the  persons 
upon  whose  property  they  are  imposed  are  specially  and  peculiarly  benefited 
in  the  enhancement  of  the  value  of  tlieir  property  by  the  expenditure  of 
the  money  collected  on  the  assessment;  and  that  while  they  are  made  to  bear 
the  cost  of  the  lo^  improvement,  they  at  the  same  time  sufFer  no  pecuniary 
loss  thereby, "their  property  being  increased  in  value  by  the  expenditure  to 
an  amount  at  least  equal  to  the  sum  they  are  required  to  pay."  Upon  this 
theory  or  idea  they  are  required  by  the  constitution  of  this  state  to  be  based 
upon  the  consent  of  a  majority  in  value  of  all  the  property  holders  owning 
property  adjoining  the  locality  to  be  aftected ;  and  the  statutes  provide  that 
when  any  10  resident  owners  of  real  property  in  any  city  of  the  fii*st  class,  or 
of  any  portion  thereof,  shall  petition  the  city  council  to  take  steps  towards  the 
making  of  any  local  improvement,  it  shall  be  the  duty  of  the  council  to  lay 
off  the  whole  city, "if  the  whole  of  the  desired  improvement  be  general  and 
local  in  its  nature  to  tJie  whole  nity,  or  the  portion  thereof  mentioned  in  the 
petition*  if  it  be  limited  to  a  part  of  the  city  only,"  into  one  or  more  dis- 
tricts, clearly  meaning  thereby  that  the  limits  of  the  district  so  laid  off  shall 
be  co-extensive  with  the  special  benefits  to  be  received  from  the  proposed  im- 
provement. The  board  of  improvement  is  required  to  form  plans  for  the  im- 
provement within  the  district,  and  to  procure  estimates  of  the  cost  thereof. 
When  this  is  done,  an  assessment,  based  upon  such  plans  and  estimates,  is 
then  required  to  be  imposed  by  the  council  to  pay  the  cost  so  ascertained ;  and 
the  money  raised  upon  such  assessment  is  confined  by  statute  to  iuiprove- 
ments  made  in  the  district.  While  there  may  be  more  than  one  improve- 
ment district  in  a  city  for  the  same  general  purpose,  and  the  statutes  author- 
ize the  boards  of  the  different  districts  to  combine  so  as  to  form  one  board 
for  the  whole  territory  to  be  thus  improved,  so  as  to  make  the  whole  Im- 
provement uniform,  they  positively  forbid  money  raised  by  assessment  in  one 
district  being  expended  in  another.  From  this  it  is  clear  that  local  or  spe- 
cial assessments  cannot  be  imposed  upon  the  property  in  one  district  to  pay 
the  cost  of  improvements  made  in  a  locality  outside  of  the  district,  or  for  the 
general  improvement  of  the  city.  Mansf.  Dig.  §§  825,  836;  2  Dill.  Mun. 
Corp.  §  761;  Cooley,  Tax' n, 606-608. and  authorities  cited;  Hammetty, Phil- 
adelphia, 65  Pa.  St.  146;  Washington  Avenue,  69  Pa.  St.  352. 

It  therefore  follows,  if  a  city  council  lay  off  a  district  for  the  purpose  of 
making  an  improvement  therein,  and  upon  a  petition  of  owners  of  real  prop- 
erty in  the  district  appoints  a  board  of  improveuient,  and  imposes  an  assess- 
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ment  on  the  real  property  in  the  district,  to  pay  the  coat  of  the  improvement, 
and  the  board,  on  the  faith  and  by  means  of  the  assessment,  causes  the  im- 
provement to  be  made  or  constructed,  that  an  owner  of  real  property  in  the 
district  who  knows  of  the  formation  of  the  district,  of  the  assessment,  tiiat 
the  improvement  is  being  made  on  the  faith  of  the  assessment,  and  of  the  de- 
fects or  infirmities  in  the  proceidings  which  make  the  assessment  invalid, 
and  remains  silent  wliile  the  improvements  are  being  made,  notwithstanding 
he  lias  an  opportunity  to  speak,  will  ever  afterwards  be  estopped  from  disput- 
ing the  validity  of  the  assessment.  The  assessment  being  made  for  the  spe- 
cial benefit  and  improvement  of  his  and  the  other  real  property  in  the  district, 
he  cannot  stand  by  in  good  faith  and  receive  the  benefit  of  the  improvement 
in  the  enhanced  value  of  his  property,  and  refuse  to  pay  his  proportion  of  the 
assessment,  on  the  faith  of  which  it  was  made.  Under  such  circumstances 
it  would  be  his  duty  to  speak  and  assert  his  rights,  and,  failing  to  do  so,  he 
would  thereby  waive  them.  Having  failed  to  speak  when,  in  the  exercise  of 
good  faith,  he  ought  to  have  done  so,  he  will  not  be  permitted  to  do  so  when, 
in  the  exercise  of  the  same  good  faith,  he  ought  to  remain  silent.  On  the 
other  hand,  if  the  improvements  were  extensive  and  expensive,  and  were  made 
outside  of  the  district,  he  would  not  be  estopped  from  disputing  the  liability 
of  his  property  to  an  assessment  to  pay  for  the  same.  In  the  latter  case  tliere 
would  be  no  liability  or  semblance  of  an  obligation,  in  law  or  equity,  to  pay, 
and  no  duty  to  speak.  No  one  would  have  a  riglit  to  rely  on  the  assessment 
imposed  upon  his  property  to  make  improvements  in  the  district,  for  the  pnr- 
pose  of  constructing  or  making  improvements  outride.  The  statutes,  equity, 
justice,  reason,  and  good  conscience  forbid;  and  it  would  be  most  unnatural 
and  unreasonable  to  do  so.  No  one  would  have  a  right  to  assert  the  alienee 
of  the  property  holder  in  the  latter  case  as  an  estoppel  against  him.  The 
highway  robber,  who  has  taken  the  mon.y  of  the  traveler  by  force  and  intimi- 
dation, can,  with  as  good  reason,  say  to  the  traveler  he  is  estopped  from  de- 
manding it,  because  he  did  not  protest  in  express  terms  against  surrendering 
it,  when  he  was  robl)ed.  Tonea^  Ex'ra  v.  City  of  Columbus,  8  Amer.  A  Eng. 
Corp.  Cas.  644;  State  v.  Mitchell,  81  Ohio  St.  592;  Richetta  ▼.  Spraker,  77 
Ind.  371;  Patterson  v.  Batter,  43  Iowa,  482;  Robinson  v.  City  of  Burling- 
ton,  50  Iowa,  240;  Hitchcock  v.  Galveston,  96  U.  S.  350;  Daniels  v.  Tearneff, 
102  U.  S.  420,  422;  Ferguson  v.  Landram,  1  Bush,  599 ;  8arM  v.  Same,  5  Bush, 
2^35;  Cooley,  Tax'n,  (2d  Ed.)  819.  Rector  was,  piobably,  estopped  from  dis- 
puting the  liability  of  his  property  to  assessment  to  pay  for  the  improvements 
made  in  district  No.  1;  but  it  appears  that  enough  has  been  collected,  on  the 
assessment  made,  to  pay  for  them.  The  occasion  which  brought  the  assess- 
ment into  being  having  passed,  and  the  purpose  for  which  it  was  imposed 
having  been  accomplished,  it  has  ceased  to  exist,  and  is  no  longer  of  any  ef- 
fect. On  the  assessment  made,  his  property  cannot  be  held  liable  to  contrib- 
ute to  pay  the  cost  of  the  main  sewer  laid  outside  of  the  district;  that  is,  the 
sewer  extending  two  miles  and  thirtj'-four  feet  south  of  the  district. 

The  decree  of  the  court  below,  therefore,  is  reversed,  and  the  complaint  of 
appellee  is  dismissed. 


CHA.MBBRLAIN  V,  STATB. 
{Supreme  Court  of  Arkamsus.    January  7, 1888.) 

Intoxicating  Liquors— Licenses— Statutes— Repeai. 

Arkansas  act  of  March  S,  1879,  made  it  unlawful  for  any  person  to  sell  vinous  or  nilr- 
itiious  liquors,  except  manufacturers  selling  in  the  origmal  packages  of  not  leas  than 
five  gallons.  The  act  of  1881  authorized  the  county  court  to  prohibit  the  sale  of  liq- 
uor within  three  miles  of  anv  church  or  school,  ana  the  act  of  February  30,  1888,  ©e- 
oepted  from  the  operation  of  this  act,  wine  mannfaoturers  who  sold  in  quaatitiee  of 
one  quart  or  more  or  in  sealed  bottles.  Held,  that  these  provisions  excepUng  oer- 
taln  manufacturers  were  not  repealed  by  the  act  of  March  31, 1888,  whiQh  imposed  a 
tax  upon  all  vendors  of  vinous,  spirituous,  and  malt  liquors. 
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Appeal  from  circuit  court,  Pulaski  county;  J.  W.  Martin,  Judge. 
The  facts  appear  in  the  opinion. 

Sa^iidera  d*  Waikitis,  for  appellant.  D,  W.  Jones^  Atty.  Gen.,  and  Atkin- 
8<m  <§  I'ompkins,  for  appellees. 

Smith,  J.  By  an  information  filed  with  a  justice  of  the  peace  by  the  pros- 
ecuting attorney,  Chamberlain  was  charged  with  engaging  in  the  sale  of  vi- 
nous liquors  without  a  license.  He  was  convicted,  and,  on  appeal  to  the  cir- 
cuit court,  the  cause  was  tried  on  the  following  agreed  statement  of  facts: 
'*The  defendant,  £.  H.  Chamberlain,  is  the  owner  of  a  vineyard  located  in 
Pulaski  county,  state  of  Arkansas.  From  the  grapes  grown  on  said  vineyard 
during  the  year  1887,  the  defendant  manufactured  wine,  and  he  was,  on  the 
fifteenth  day  of  September,  1887,  engaged  in  the  business  of  and  did  sell  said 
wine  in  quantities  less  than  five  gallons,  and  the  said  wine  was  sold  in  sealed 
bottles  containing  not  less  than  one  quart,  and  said  defendant  did  not  have 
any  license  from  the  county  court  of  Pulaski  county,  and  was  not  at  the  time 
selling  any  other  liquors,  ardent,  malt,  vinous,  or  fermented."  He  was  again 
found  guilty  and  fined  91,400. 

The  license  act  of  March  8,  1879,  made  it  unlawful  for  any  person,  except 
manufacturers  selling  in  original  packages  containing  /not  less  than  five  gal- 
lons, to  vend  any  ardent,  vinous,  malt,  or  fermented  liquors,  in  any  quantity* 
or  for  any  purpose  whatever,  without  first  procuring  a  license  from  the  county 
court  of  the  county  in  which  such  privilege  was  to  be  exercised.  But  it  was 
declared  that  "this  act  shall  not  be  held  to  apply  to  one  who  manufactures  and 
sells  wines  in  this  state  from  native  grapee  or  berries,  or  other  fruits  grown 
in  this  state,  and  who  sells  no  other  liquors,  ardent,  malt,  vinous,  or  fer- 
mented." Sess.  Acta  1879,  p.  33,  §§  1, 15.  The  object  of  the  last-mentioned 
provision  was  to  encourage  the  planting  of  vineyards  and  the  manufacture  of 
wine  in  this  state  by  discriminating  in  favor  of  native  wines  against  wines 
produced  out  of  the  state.  Such  discrimination,  it  was  decided  in  State  v. 
Marshy  37  Ark.  356,  was  beyond  the  power  of  the  legislature.  But  the  entire 
section  was  not  stricken  out, — only  the  discriminating  clause, — and  the  sec- 
t.on  was  construed  to  exempt  from  tlie  necessity  of  taking  out  license  all  man- 
ufacturers of  wine  who  sell  only  their  own  products.  Mansf.  Dig.  §  4520. 
In  1881  the  legislature  enacted  the  "Three-Mile  Law,"  which  authorized  the 
county  courts,  upon  the  petition  of  a  majority  of  the  adult  inhabitants  living 
within  three  miles  of  any  church,  or  institution  of  learning,  to  prohibit  the 
sale  of  intoxicating  liquors  within  the  limits  of  the  designated  territory.  This 
act  contained  no  exception  in  favor  of  manufacturers  of  wines.  But  the 
amendatory  act  of  Pebruary  20,  1883,  excepted  from  its  operation  wine  man- 
ufacturers'who  sold  in  quantities  of  one  quart  or  more,  or  in  sealed  bottles. 
Sess.  Acts  1881,  p.  140;  Sess.  Acts  1883.  p.  53.  On  the  twenty-sixth  of  March ^ 
1883,  the  license  act  of  March  8, 1879,  was  amended  so  as  to  prohibit  the 
sale  of  alcohol,  or  intoxicating  spirits  of  any  character,  which  are  used  and 
drunk  as  a  beverage,  without  license.  The  design  of  this  enactment  was  to 
provide  for  a  casus  omissus  pointed  out  in  State  v.  Martin,  34  Ark.  340,  and 
StaU  V.  Witt,  89  Ark.  216.  Sess.  Acts  1883.  p.  192,  §  1;  Maiisf.  Dig.  §  4507. 
On  the  thirty-first  of  March,  1883,  the  legislature  passed  an  act  entitled  '*  An 
act  to  amend  and  revise  the  revenue  laws  of  Arkansas."  This  act  imposes  a 
tax  of  $700  upon  each  and  every  vendor  of  spirituous,  vinous,  or  malt  liquors 
doing  business  in  the  state  for  the  term  of  one  year  or  less.  Every  person 
wishing  to  engage  in  the  business  is  required  to  pay  for  and  take  out  a  license 
for  the  privilege,  under  a  penalty  of  a  fine  in  double  the  amount  of  license 
he  would  be  chargeable  with.  No  exception  is  made  in  favor  of  manufactur- 
ei-s;  and  all  laws  inconsistent  or  in  conflict  with  the  act  are  repealed.  Sess. 
Acts  1883,  p.  199.  §g  4,  6,  226;  Mansf.  Dig.  §§  5592-5596.  The  question 
which  confronts  us  is  whether  the  general  revenue  law  repeals  by  implication 


Digitized  by 


Google 


526  SOUTHWESTERN  REPORTER.  [Ark. 

the  prior  acts  which  conferred  an  exemption  upon  manufacturers;  for/ down 
to  March  81,  1883,  there  can  be  no  serious  controversy  about  the  appellant's 
right  to  sell  his  manufactured  wines  with  Impunity,  even  in  prohibition  dis- 
tricts. And  we  apprehend  no  distinction  can  be  made  between  the  cases  of 
rannul'acturers  of  wine,  selling  in  sealed  bottles  containing  not  less  than  a 
quart,  and  manufacturers  of  other  liquors,  selling  in  original  packages  of  not 
less  than  five  gallons.  If  the  fifteenth  section  of  the  act  of  March  8, 1879, 
(section  4520,  Mansf.  Dig.,)  has  been  repealed,  then  the  provisoes  to  the  first 
section  of  the  same  act  (Mansf.  Dig.  §  4507)  must  also  fall.  It  is  argued  that 
the  act  of  March  81, 1888,  being  the  latest  expressions  of  the  legislative  will, 
supersedes  the  former  provisions  upon  the  subject,  and  requires  all  dealers  in 
vinous  liquors  to  take  out  license.  And  such  is  its  effect,  if  construed  liter- 
ally and  grammatically.  But  subsequent  laws  do  not  abrogate  prior  ones  un- 
less they  are  irreconcilably  in  conflict.  The  courts  have  always  leaned  against 
implied  repeals.  A  general  affirmative  statute  does  not  repeal  a  prior  partic- 
ular statute,  or  particular  provisions  of  a  prior  statute,  unless  negative  words 
are  used,  or  unless  there  be  an  invincible  repugnancy  between  the  two.  The 
more  specific  provision  controls  the  general,  without  regard  to  their  order  and 
dates.  The  two  acts  are  interpreted  as  operating  together,  the  specific  pro- 
visions furnishing  exceptions  and  qualifications  to  the  general  rule.  Sedg. 
St.  &  Const.  Law,  (2d  Ed.)  97  et.  seq.,  and  cases  cited;  Bish.  Writ.  Law,  §§ 
126,  156,  and  cases  cited.  Thus,  in  Williama  v.  PHtchard,  4  Term  R.  2,  and 
Bddington  v.  Borman,  Id.  4,  an  act  of  parliament  had  authorized  individuals 
to  inclose  and  embank  portions  of  the  soil  under  the  river  Thames,  and  had 
declared  that  such  land  should  be  '*free  from  all  taxes  and  assessments  what- 
soever." The  land-tax  act,  subsequently  passed,  by  general  words  embraced 
all  the  land  in  the  kingdom.  The  question  was  whether  the  land  mentioned 
in  the  former  act  was  legally  taxable.  And  the  court  of  king's  bench  decided 
it  was  not.  The  same  principle  was  applied  in  Blainy.  Bailey,  25  Ind.  165. 
An  act  passed  in  1852  had  exempted  farm  lands  included  within  a  city  from 
taxation  for  municipal  purposes.  In  1857  the  legislature  gave  the  common 
council  power  to  collect  an  adfialorem  tax  "on  all  property  within  such  city;** 
and  it  was  held  that  the  later  act,  being  general,  and  without  negative  words, 
did  not  take  away  the  exemption  given  by  the  prior  act,  which  was  particu- 
lar. For  another  illustration  see  Fitzgerald  v.  Champneys,  2  Johns.  &  H.  31. 
But  we  need  not  go  outside  of  our  own  Reports  for  instances  of  application 
of  this  canon  of  construction.  In  McFarland  v.  Bank,  4  Ark.  415,  the  acts 
of  March  3  and  December  10,  1838,  prescribed  the  rate  of  interest  for  the 
bank,  and  fixed  it  higher  than  6  per  cent.,  without  requiring  it  to  be  expressed 
in  the  contract,  and  gave  10  per  cent,  per  annum  on  all  bonds,  bills,  and  notes 
which  shall  not  be  paid  upon  maturity,  or  be  protested,  or  upon  which  suits 
may  be  brought.  The  Revised  Statutes,  which  were  declared  to  be  the  law  of 
the  land  by  an  act  of  the  general  assembly  of  the  fourteenth  of  December, 
1838,  put  in  operation  by  the  proclamation  of  the  governor  on  the  twentieth 
of  March,  1839,  declared  that  no  person  or  corporation  shall  directly  or  indi- 
rectly take  a  higher  rate  of  interest  for  the  loan  or  forbearance  of  money  than 
6  per  cent,  per  annum,  unless  it  is  so  expressed  in  writing,  and  then  not  ex- 
ceeding 10  per  cent.  Judge  Lacy,  in  delivering  the  opinion  of  the  court,  said: 
"The  rule  of  interest,  as  prescribed  in  the  Revised  Code,  may  be  properly  de- 
nominated a  general  law,  including  all  cases  within  its  terms.  It  does  not 
app]^  to  cases  not  within  the  meaning  or  reason  of  the  statute.  The  rate  of 
interest,  as  prescribed  by  the  acts  of  the  third  of  March  and  the  tenth  of  De- 
cember, may  justly  be  termed  a  special  law,  having  exclusive  reference  to  the 
bank."  And  it  was  ruled  that  the  general  law  of  interest,  not  referring  to 
the  bank  by  name,  did  not  repeal  the  special  law  on  that  subject,  which  was 
applicable  to  the  bank  alone.  So  in  State  v.  Brandon,  28  Ark.  410,  by  acts 
passed  in  1855  and  in  1867,  the  county  courts  had  the  exclusive  right  to  grant 
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license  to  retail  vinons  and  spirituous  liquors  within  their  respective  counties. 
The  applicant  was  required  to  exhibit  his  petition,  setting  forth  tlie  political 
township  in  which  he  proposed  to  do  business,  signed  by  a  majority  of  tlie 
legal  voters  resident  within  the  township,  and  to  pay  into  the  county  treasury 
such  tax  for  the  privilege  as  the  court  might  prescribe.  The  revenue  act  of 
1871  fixed  the  price  of  license  at  9100.  and  made  it  the  duty  of  the  county 
clerk  to  sign  blank  licenses,  and  place  them  in  the  hands  of  the  collector,  who 
was  to  fill  up,  countersign,  and  deliver  them  to  the  parties  carrying  on  any 
business  which  required  to  be  licensed.  It  was  contended  that  the  later  act 
dispensed  with  the  necessity  of  procuring  permission  from  the  county  court  to 
retail  liquors,  and  that  all  a  person  desiring  to  embark  in  that  business  had  to 
do  was  to  apply  to  the  collector,  and  pay  the  amount  of  the  license.  But  it 
was  held  that  the  power  to  license  was  vested  solely  in  the  county  court,  and 
that  It  must  be  exercised  in  accordance  with  the  previous  laws  on  the  subject. 
Ck>mpare  House  v.  State,  41  Miss.  737.  In  Blacktoell  v.  State,  45  Ark.  90, 
we  had  occasion  to  consider  whether  the  revenue  act  of  March  31, 1883,  which 
visits  a  penalty  of  81>400  for  engaging  in  the  sale  of  liquoi-s  without  having 
paid  the  tax,  repealed  so  much  of  the  license  act  of  March  8, 1879,  as  indicted 
a  fine  of  not  less  than  $200,  nor  more  than  $500,  for  selling  witliout  license. 
And  we  arrived  at  the  conclusion  that  both  provisions  might  well  stand  to- 
gether; the  milder  penalty  being  denounced  against  occasional  sales  by  unau- 
thorized persons,  having  no  regular  place  of  business,  and  the  severer  penalty 
being  reserved  for  those  who  undertook  to  carry  on  the  business  without  pay- 
ment of  the  tax.  Again,  in  Zerger  v.  QailUng,  48  Ark.  157,  2  S.  W.  Rep. 
662,  we  decided  that  the  provision  in  the  license  act  of  March  8,  1879,  fixing 
the  collector's  fee  at  1  per  cent,  of  the  amount  paid  for  liquor  license,  was  not 
repealed  by  an  apparently  inconsistent  provision  in  the  revenue  act  of  March 
8,  1879;  although  in  Drew  Co.  v.  Bennett,  43  Ark.  364,  it  was  ruled  tliat 
the  revenue  act  of  March  31, 1883,  repealed  so  much  of  the  license  act  of 
March  8,  1879,  as  gave  the  county  court  any  discretion  in  fixing  the  price  of 
license.  This  was  upon  the  idea  that  the  legislature  clearly  intended  to  es- 
tablish a  uniform  rate  of  8700  for  this  privilege  throughout  the  state.  It 
must  be  borne  in  mind  that,  in  framing  the  act  of  March  31, 1883,  the  atten- 
tion of  the  legislature  was  not  specifically  directed  to  the  regulation  of  the 
sale  of  intoxicating  liquors.  That  matter  was  already  regulated  by  existing 
laws.  The  mind  of  the  legislature  was  turned  to  the  subject  of  revenue. 
And  since  the  later  act  does  not  expressly  contradict  the  former,  and  it  is 
not  necessary  to  give  it  a  repealing  effect,  in  order  that  its  words  may  have 
any  meaning  at  all,  it  will  be  construed  as  not  intended  to  aifect  tlie  more 
particular  provisions  of  the  prior  law.  Our  legislatures  have  for  several  years 
shown  a  disposition  to  foster  this  industry  of  wine-making.  The  same  body 
that  enacted  the  law  of  March  31,  1883,  by  an  act  approved  February  20, 
1883,  recognized  the  right  of  the  wine  manufacturer  to  sell  his  products  in 
prohibition  districts;  and  by  another  act,  approved  March  26,  1883,  they  con- 
tinued the  right  of  manufacturers  of  vinous  and  other  liquors  to  sell  in  pack- 
ages of  five  gallons  without  license.  If  they  had  intended  to  take  away  these 
privileges  and  exemptions,  it  is  reasonable  to  suppose  they  would  have  said 
so  in  express  words,  and  would  not  have  left  so  important  a  matter  to  in- 
ference. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions  to  dismiss 
the  information. 


Glasgow  v.  Owbn, 

{Supreme  Court  of  Texas.    November  23, 1887.) 

ICiLioions  PRoeBcunoN— What  CJosstitutes—Qubstion  fob  Jury. 

At  the  trial  of  a  suit  for  maUclous  proseciition  of  plaiutiff  for  a  trespass  commit 
ted  by  Mm  as  overseer  of  roads,  by  crossing  his  oounty  Une,  and  opening  a  road 
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in  the  adjoining  oomity  OTor  defendant's  lands,  the  oourt  instructed  the  jury,  in 
substance,  that  if  plaintiff  was  acting  in  obedience  to  an  order  of  the  court  of  his^ 
county,  in  opening  the  road,  in  good  laith,  and  crossed  into  the  adjoining  county, 
and  cut  defendant's  fence,  defendant  would  still  be  liable  if  the  prosecution  was  ma- 
licious and  without  probable  cause.  Held,  that  the  instruction  was  erroneous,  as  it 
seemed  to  withdraw  from  the  consideration  of  the  juiy  the  crossing  the  line  by 
plaintiff,  and  that  fact  should  be  considered  by  the  jury  in  determming  whether 
there  was  probable  cause.^ 

9.  Samb— Mauob— Pbobablb  Cavsb. 

At  the  trial  of  a  suit  for  malidous  prosecution  the  court,  in  an  Instruction,  defined 
« malice"  as  follows:  **Any  unlawful  act  done  willfully  and  purposely  to  the  injury 
of  another  is,  as  against  that  person,  malicious ;  this  wrong  motive,  wnen  it  is  shown 
to  exist,  coupled  with  a  wrongful  act  willfully  done,  to  the  injury  of  another,  con- 
stitutes legal  malice. "  **  Probable  cause  "  was  defined  as  t1»e  existence  of  such  facts 
and  circumstances  as  would  exdte  belief  in  a  reasonable  mind,  acting  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that  the  person  accused  was  guilty.  Held, 
that  both  definitions  were  correct 

8.  Bamb— Adyicb  op  Coumsbl. 

At  the  trial  of  a  suit  for  m^dous  prosecution,  the  oourt  instructed  the  jury  in  ef- 
fect that  if  defendant  sought  an  attorney  before  instituting  the  prosecution,  and 
upon  a  full,  fair,  and  correct  statement  of  the  facts  of  the  allegea  offense  the  at- 
torney advised  nim  there  was  sufficient  cause  to  authorize  a  prosecution,  and  de- 
fendant acted  on  the  advice  in  good  faith,  the  juxr  could  consider  that  fact  in  deter- 
mining whether  there  was  mahoe.  HelcL  that  the  instruction  was  correct,  as  the 
advice  of  the  attorney  was  not  in  itself  a  full  defense,  but  a  fact  to  be  considered  by 
the  jury.* 

4.  Bamb— Tbrmination  ov  Prosboution. 

At  the  trial  of  a  suit  for  malicious  prosecution  defendant  asked  the  oourt  to  in- ' 
struct  the  jury  that  plaintiff  could  not  recover  unless  the  evidence  showed  that  the 
prosecution  was  at  an  end.    Held^  that  the  instruction  ought  to  have  been  given,  as 
plaintiff  had  no  cause  of  action  until  there  was  a  final  acquittal." 

Commissioners'  decision.    Appeal  from  distiid;  court*  McLennan  county. 

Action  for  malicious  prosecution  by  plaintiff,  S.  £.  Owen,  against  defendant, 
W.  W.  Glasgow.    Judgment  for  plaintiff  below,  and  defendant  appealed. 

This  suit  was  brought  by  the  appellee  against  the  appellant,  in  the  district 
oourt  of  McLennan  county,  for  damages  for  an  alleged  malicious  prosecution, 
on  the  twenty-sixth  of  September,  1886.  Amended  petition  was  filed  Novem- 
ber 13,  1885.  It  was  alleged  the  defendant  (appellant)  maliciously,  and  wiUw 
out  probable  cause,  made  affidavit  before  one  Evans,  a  justice  of  the  peace  in 

1  Phobabus  Causb— Provincb  of  Jury.  The  existence  of  a  probable  cause  is  a  mixed 
question  of  law  and  fact.  It  is  for  the  jury  to  determine  what  facts  are  proved,  and  for 
uie  court  to  say  whether  or  not  they  amount  to  probable  cause.  Moore  v.  Northern  Pac. 
R.  Co.,  (Minn.)  88  N.  W.  Rep.  834 ;  Burton  v.  St.  Paul,  M.  &  M.  R.  Co.,  (Minn.)  23  N.  W. 
Rep.  800:  Johnson  v.  Miller,  (Iowa,)  20  N.  W.  Rep.  747,  and  17  N.  W.  Rep.  34,  and  19  N. 
W.  Rep.  810;  Ross  v.  Iiangworthy,(Neb.)  14  N.  W.  Rep.  515;  Castro  v.De  UriarteJS  Fed, 
Rep.  93:  Gee  v.  Culver,  (Or.)  6  Pac  Rep.  775;  SartweU  v.  Parker,  (Mass.)  5  N.  E.  Rep. 
807;  McKulty  v.  Walker,  (Miss.}  1  South.  Rep.  55;  BeU  v.  Keepers,  (Kan.)  14  Pac.  Rep. 
542;  Bell  v.  Matthews,  (Kiui.)  Id  Pac.  Rep.  97.  But,  when  the  facts  are  undisputed,  the 
court  should  instruct  the  jury  that  there  was  or  was  not  prolxable  cause.  Brewer  v.  Ja- 
cobs, 22  Fed.  Rep.  217;  Castro  v.  De  Uriarte,  16  Fed.  Rep.  93;  Fulton  v.  Onesti,  (Cal.)  6 
Pac.  Rep.  491 ;  SartweU  v.  Parker,  (Mass.)  6  N.  E.  Rep.  807;  McNulty  v.  Walker, (Miss.) 
1  South.  Rep.  55. 

'As  to  how  far  the  defendant  in  an  action  for  malicious  prosecution  mav  rely  upon 
the  advice  of  counsel^  and  as  to  the  necessity  of  statlngto  counsel  all  the  facts  in  the 
case  upon  which  advice  is  sought,  see  Railway  Co.  v.  Hunt,  (Vt.)  7  Atl.  Rep.  277,  and 
note;  Walker  v.  Camp,  (Iowa,)  27  N.  W.  Rep.  800,  and  note;  Moore  v.  Railway  Co., 
(Minn.)  38  N.  W.  Rep.  834;  Fire  Ass'n  v.  Flemming,  (Ga.)  3  8.  B.  Rep.  420;  Mesher  v. 
ladings,  (Iowa,)  34  N.  W.  Rep.  828;  Donnelly  v.  Daggett,  (Mass.)  14  N.  £.  Rep.  161. 

>  The  right  to  maintain  an  action  for  malicious  prosecution  accrues  whenever  the  pros- 
ecution is  disposed  of  in  such  a  manner  that  it  cannot  be  revived.  Casebeer  v.  Drabhoble, 
(Neb.)  14  N.  W.  Rep.  897;  Casebeer  v.  Rice,  .(Neb.)J4  N.  W.  Rep.  693.  The  entering  of 
a  nolle  prosequi  is  such  a  final  determination.  Woodworth  v.  Mills,  (Wis.)  20  N.  W. 
Rep.  728 ;  Murphy  v.  Moore,  (Pa. )  11  AtL  Rep.  666.  But  a  Tiolle  prosequi  entered  by  the 
procurement  of  tne  party  prosecuted,  or  by  his  consent,  or  by  way  of  compromise,  is  not 
such  a  determination  of  the  prosecution,  alleged  to  have  been  malicious,  as  will  enable 
the  party  prosecuted  to  maintain  the  action.  Langford  v.  Railroad  Co.,  (Mass.)  II N.  £. 
Rep.  697.  For  a  further  discussion  of  this  subject,  see  West  v.  Hayes,  (Ind.)  d  N.  £. 
Rep.  932,  and  note;  Bell  y.  Matthews,  (Kan.)  16  Paa  Rep.  97. 
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McLennan  county,  charging  plaintiff,  Owen,  with  the  offense  of  cutting  and 
breaking  down  defendant's  (Glasgow's)  fence,  upon  which  information  was 
filed  by  the  county  attorney  in  the  county  court  of  McLennan  county,  charg- 
ing same  offense;  that  the  clerk  issued  a  capias  for  plaintiff's  arrest;  that  he 
was  arrested  by  a  constable,  deprived  of  his  liberty  several  hours,  and  com* 
l>el]ed  to  go  to  jail.  The  special  damages  are  laid  at  $30,-^5  loss  of  time  in 
attending  court,  and  925  attorneys's  fees;  actual  damages,  $3,000;  and  exem- 
plary damages,  $2,000.  The  arrest  was  alleged  to  have  been  made  the  seven- 
teenth day  of  October,  1884.  It  was  also  alleged  that  plaintiff  was  acquitted 
of  the  charge,  and  that  the  prosecution  was  at  an  end.  Defendant's  pleas 
were  general  denial  and  not  guilty.  There  was  a  jury  trial,  and  verdict  and 
judgment  for  plaintiff  for  S2(>0,  and  defendant  appealed. 

The  county  court  of  Hill  county  ordered  a  road  opened  along  the  line  of 
Hill  and  McLennan  counties,  from  two  and  one-half  miles  east  of  Liberty 
Grove  to  the  Dallas  road,  through  Glasgow's  pasture.  Five  freeholders  were 
appointed  to  assess  the  damages  of  the  defendant,  but  the  evidence  falls  to 
show  any  report  by  them.  The  plaintiff,  Owen,  was  appointed  by  the  court 
of  Hill  county  overseer  of  the  road,  and  Owen  says  he  gave  Glasgow  ten  days' 
notice  before  he  opened  the  road.  The  day  before  the  road  was  to  be  opened, 
Glasgow  asked  for  time  to  get  an  injunction ;  that  he  gave  him  until  12  o'clock 
the  next  day, — could  not  wait  longer,  as  he  bad  summoned  the  hands  to  open 
the  road.  Glasgow  did  not  enjoin,  and  he,  with  the  hands,  out  the  fence,  and 
opened  the  road  through  Glasgow's  premises,  The  evidence  is  conflicting  as 
to  whether  the  places  where  the  fence  was  cut  were  in  McLennan  or  Hill 
county.  The  affidavit,  information,  capias,  and  arrest  and  confinement  were 
proved,  and  the  orders  of  the  Hill  county  commissioners'  court.  McLennan 
county  commissioners  did  not  join  with  Hill  county  in  opening  the  road. 
Glasgow  swore  that  his  fences  were  cut  in  five  places,  and  the  day  before  they 
were  cut  he  went  to  Owen  and  warned  him  that  his  fences  were  in  McLen- 
nan county,  and  not  to  cut  them;  told  him  he  had  a  petition  for  injunction, 
then  in  the  hands  of  Judge  Joe  Abott,  then  holding  court  in  Meridian, 
Bosque  county,  and  urged  him  not  to  cut  the  fences  until  the  fiat  was  re- 
ceived, which  would  be  in  a  day  or  two.  Owen  refused  to  wait.  He  further 
says  he  then  consulted  Major  Pearre,  and  told  him  all  about  the  matter.  The 
fences  were  cut  on  the  twelfth  September,  1884,  and  the  injunction  restraining 
it  was  granted  on  the  eleventh  of  the  same  month,  but  was  not  received  until 
after  the  fences  were  cut.  Major  Pearre  was  an  attorney  at  law,  and  says  he 
knew  all  about  the  matter,  having  petitioned  the  commissioners'  court  of  Mc- 
Lennan cou  nty  to  join  with  Hill  county  in  opening  the  road .  He  says  he  knew 
all  about  the  case,  and  advised  Glasgow  that  Owen  had  violated  the  law,  and 
could  be  legally  prosecuted  for  cutting  the  fences,  and  was  consulted  about 
the  petition  for  the  injunction  by  Glasgow,  but  referred  him  to  an  attorney  in 
Hillsboro,  who  was  also  familiar  with  the  case,  to  prepare  the  petition  for  in- 
junction, he,  Pearre,  living  in  Waco,  and  being  very  busy.  The  court  in- 
structed the  jury  that  '*if  they  believe  from  the  evidence  that  plaintiff  was 
duly  appointed  and  commissioned  overseer  of  the  road  in  question,  and  was 
proceeding,  in  good  faith,  to  open  the  said  road,  along  the  line  designated  to 
him  by  the  order  of  said  court,  and  cut  said  fence  under  a  claim  of  right,  and 
the  honest  belief  that  the  same  obstructed  the  opening  of  said  road,  tlien  the 
fact,  if  it  be  a  fact,  that  said  fence  when  cut  was  located  in  McLennan  county 
would  not  relieve  defendant  of  liability  for  damages,  provided  the  proof 
shows  satisfactorily  to  the  jury  that  he  acted  maliciously,  and  without  probable 
cause,  in  causing  plaintiff  to  be  prosecuted  therefor. "  This  charge  is  assigned 
as  error.  The  court,  in  the  charge,  defined  '^probable  cause"  as  follows: 
"By  probable  cause  is  meant  the  existence  of  such  facts  and  circumstances 
as  would  excite  belief  in  a  reasonable  mind,  acting  on  the  f^ts  within  the 
knowledge  of  the  prosecutori  that  the  person  charged  was  guilty  of  the  of- 
v.6s.w.no.7 — 84 
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fense  for  which  he  was  prosecuted."  The  charge  defined  "raalice**  as  follows: 
**Any  unlawful  act  done»  willfully  and  purposely,  to  the  injury  of  another,  is, 
as  against  that  person,  malicious;  this  wrong  motive,  when  it  is  shown  to  ex- 
ist, coupled  with  a  wrongful  act,  willfully  done  to  the  injury  of  another, con- 
stitutes legal  malice. "  And,  upon  the  subject  of  consulting  counsel,  the  court 
instructed  the  jury,  '*that  if,  before  Glasgow  made  said  affidavit  against  plain* 
tiff,  and  caused  the  prosecution  to  be  instituted  against  him,  he,  said  Glas- 
gow, submitted  a  full,  fair,  and  correct  statement  to  an  attorney  of  all  the 
facts  and  circumstances  connected  with  the  cutting  of  said  fence;  and  said 
attorney,  upon  a  consideration  of  all  the  facts,  advised  said  Glasgow  that  they 
were  sufficient  to  authorize  said  prosecution, — is  entitled  to  consideration  by  the 
jury  in  determining  whether  said  Glasgow  was  prompted  by  malicious  motives 
in  causing  said  prosecution  against  plaintiff  to  be  set  on  foot;  and  if  you  be- 
lieve that  defendant  sought  the  ad  vice  of  counsel  in  regard  to  said  prosecu- 
tion before  it  was  begun;  and,  after  a  full  and  correct  statement  of  all  the 
facts  connected  therewith  to  said  attorney,  the  said  attorney  advised  him 
that  plaintiff  had  been  guilty  of  the  offense  charged;  and  that,  acting  upon 
such  advice,  (if  any,)  the  defendant,  in  good  faith,  caused  said  prosecution 
against  plaintiff,  honestly  believing  that  plaintiff  had  committed  an  offense 
against  the  penal  laws  of  the  state, — ^then  thejury  may  take  that  fact  into  con- 
sideration in  determining  the  issue  of  malice.  The  court  also  instructed  the 
jury  that,  if  they  found  for  plaintiff,  they  would,  in  estimating  the  damages, 
if  any,  take  into  consideration  the  time  and  expense  he  incurred  in  making 
his  defense;  also  the  distress  of  mind  in  being  subjected  to  an  arrest,  and  in- 
jury to  his  reputation  and  feelings  occasioned  thereby,  as  actual  or  compen- 
satory damages.  All  the  foregoing  charges  are  assigned  as  error,  in  a  general 
way,  by  referring  to  the  charge,  or  by  setting  it  out  in  the  assignment.  The 
defendant  asked  the  court  to  instruct  the  jury  that,  to  justify  a  finding  for 
plaintiff,  they  must  find  that  he  was  prosecuted  as  alleged,  and  that  the  pros- 
ecution was  at  an  end, — which  was  refused  by  the  court,  and  the  ruling  as- 
signed as  error.  The  record  does  not  show  that  there  was  any  evidence  upon 
the  subject. 

C.  B.  Pearre  and  Rector,  Moore  cfe  Thomson,  for  appellant.  A.  P.  McKinr 
non  and  D.  C\  Bollinger,  for  appellee. 

CoiXARD,  J.,  (c^ter  stating  the  facts  as  above,)  The  first  assignment  of 
error  is  in  relation  to  the  charge  of  the  court  in  which  the  jury  are  told,  in  ef- 
fect, that  if  Owen  was  acting  in  obedience  to  an  order  of  the  commissioners* 
court  of  Hill  county  in  opening  the  road,  in  good  faith,  and  crossed  over  into 
McLennan  county,  and  cut  Glasgow's  fences,  the  latter  would  still  be  liable  in 
damages  for  prosecuting  Owen  for  the  trespass,  if  he  did  so  upon  malice, 
without  probable  cause.  We  do  not  believe  this  charge  is  free  from  error. 
The  jury  should  have  been  left  to  consider  the  fact  of  Owen's  crossing  over 
into  McLennan  county,  in  determining  whether  there  was  probable  cause  for 
the  prosecution.  The  charge  indicates  that  the  probable  cause  must  be  found 
from  other  facts.  The  very  fact  relied  on  by  Glasgow  to  justify  the  prosecu- 
tion cutting  the  fence  in  McLennan  county,  showing  probable  cause,  and  the 
want  of  malice — is  by  the  charge  made  useless  for  that  purpose;  at  least  the 
jury  might  Iiave  so  understood  the  charge.  We  think  it  was  an  incorrect  in- 
struction, and  should  not  have  been  given. 

The  definitions  given  by  court  of  "malice"  and  "probable  cause"  are  correct. 
They  are  in  almost  the  exact  language  of  the  definitions  given  and  approved 
in  the  case  of  Ramsey  v.  Arrott,  64  Tex.  322,  and  approved  by  the  highest 
authority. 

In  relation  to  the  advice  of  counsel,  the  charge  of  the  court  was  a  correct 
exposition  of  the  law.  The  advice  of  an  attorney  that  an  offense  has  been 
committed,  upon  a  full  and  fair  statement  of  all  the  facts,  will  not  justi^  a 
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prosecution;  it  is  not  a  complete  defense;  it  is  a  fact  to  be  considered  by  the 
jury,  and  they  may  still  find  malice,  and  want  of  probable  cause,  notwith- 
standing such  advice.  The  charge  asked  by  defendant  upon  this  subject  can- 
not be  maintained.  Advice  of  counsel,  when  fully  informed,  will  not  abso- 
lutely repel  the  presumption  of  malice,  and  the  jury  should  not  be  so  In- 
structed. Malice  and  the  want'of  probable  cause  are  questions  of  fact  to  be 
found  by  the  jury  from  all  the  facts  and  circumstances,  taken  in  connection 
with  such  advice.  Jacobs  v.  Cram,  62  Tex.  411;  Ramsey  v.  Arrott,  64  Tex. 
322.  The  defendant  asked  the  court  to  Instruct  the  jury  that  plaintiff  could  not 
recover  unless  the  evidence  showed  that  the  prosecution  was  at  an  end.  The 
refusal  of  this  charge  is  assigned  as  error.  The  cause  of  action  is  not  com- 
plete until  the  prosecution  has  ended.  It  could  not  be  known  whether  there 
was  any  injury  or  not  until  there  was  an  acquittal  of  the  charge,  nor  what 
the  extent  of  the  injury  might  be.  The  suit  cannot  be  maintained  at  all  if 
there  is  a  final  conviction.  To  maintain  the  action,  it  must  be  shown  that 
there  was  a  pros(>cution;  that  it  was  malicious;  that  it  was  without  probable 
cause;  and  that  the  prosecution  is  at  an  end.  McManus  v.  Wallvt,  52  Tex. 
535;  VsTier  v.  Skidmore,  28  Tex.  617;  2  Greenl.  Ev.  §  452.  There  is  no  evi- 
dence in  the  record  showini(  that  the  prosecution  had  terminated.  The  court 
should  have  given  the  instruction  asked  by  defendant  upon  this  subject. 

The  judgment  of  the  court  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined^  their  opinion 
adopted,  and  judgment  reversed  and  cause  remanded. 


Williams  v.  State. 
(Court  of  Appeals  of  Texas,    November  23, 1887.) 

1.  FOBOBBT— ReQUISITKS  OF  THB  OfFBNSB— OrDSB  FOB  GOODB. 

Defendant  was  indicted  for  forgery  predicated  upon  making,  without  authority, 
with  intent  to  defraud,  etc.,  the  following  instrument:  ^'Watham,  frestan  Co  texas. 
Mr  alien  bounds  please  let  Aran  Williams  1  par  shose  1  par  pants  and  charge  the 
same  by  this  Aug  the  Id  188 1  p  C  Stubbs. "  Meld,  not  to  be  an  instrument  of  such 
deformity  as  ooiud  not  be  made  the  subject  of  forgery  by  proper  averments  in  the 
indictment.    BoUtns  v.  State,  8  S.  W.  Bep.  769,  followed.^ 

2.  Samb— iKDioTMByr— JouTDBB  OF  Offbnsbs— Eleotioh. 

Where  an  indictment  contained  two  counts,— one  for  forgery,  and  one  for  uttering 
a  forged  instrument,  heldj  that  the  state  should  not  have  Been  forced  to  elect  upon 
which  count  it  would  prosecute. 

8.  Bamb—Triait— Introduction  of  Evidencb— Ordbb. 

On  trial  of  an  Indictment  for  forgery,  the  instrument  constituting  the  alleged  of- 
fense was  admitted  in  evidence  before  proof  was  made  that  the  accused  had  written 
it,  but  that  proof  was  subsequently  made.    Heldj  not  sufficient  ground  for  reversal 

4.  Same — ^Instructions. 

On  trial  of  an  indictment  for  f oi^er^,  the  evidence  tended  to  show  that  the  defend- 
ant had  been  authorized  to  write  t£e  instrument  alleged  to  have  been  forced,  by  the 
person  in  whose  name  it  had  been  drawn.  HelcL,  that  it  was  the  imperative  duty  of 
the  court  to  have  charged,  in  substance,  that  if  the  jury  believed,  from  the  evidence, 
that  defendant  had  such  authority  to  write  and  sign  the  instrument,  or  if  they  enter- 
tained a  reasonable  doubt  of  such  authority,  they  should  aoqidt. 

Appeal  from  district  court,  Freestone  county;  S.  B.  Frost,  Judge. 

The  defendant,  Aaron  Williams,  was  convicted  of  forgery.  The  penalty 
assessed  was  a  term  of  two  years  in  the  penitentiary;  whereupon  defendant 
brought  this  appeal. 

Bell  dk  Steele^  for  appellant.    AssU  Atty.  Gen.  DavicUont  for  the  State. 

^8ee  note  at  end  of  case. 
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HuBTr  J.  This  is  a  conviction  for  forgery,  predicated  upon  making,  with- 
out authority,  with  intent  to  defraud,  etc«»  ttie  following  instrument: 

'' Wathatn,  frestan  Go  texas. 

'*Mr  alien  bounds  please  let  Aran  Williams  1  par  shose  1  par  pants  and 
charge  the  same  by  this  Aug  the  16  1884  p  G  Stubbs" 

It  appears  that  the  instrument  was  introduced  in  evidence  before  it  was 
shown  that  defendant  wrote  it,  though  this  proof  was  afterwards  made.  This 
was  iiTegular,  but  it  was  not  reversible  error. 

Appellant  contends  that  the  instrument  is  of  such  deformity  as  cannot  be 
made  the  subject  of  forgery  by  proper  averments  in  the  indictment.  We  think 
differently.  See  this  subject  discussed  in  ItoUina  v.  State^  22  Tex.  App.  548, 
8  S.  W.  Rep.  769. 

There  being  two  counts,— one  for  forgery,  and  one  for  uttering  a  forged 
instrument, — ^it  is  here  insisted  that  the  state  should  have  been  forced  to  elect 
upon  which  count  it  would  prosecute.    Not  so  in  such  a  case  as  this. 

The  testimony  of  Phil  Leach,  Alex.  Leach,  and  Nelson  Williams,  if  true, 
clearly  shows  that  Stubbs  authorized  defendant  to  write  the  order,  and  the  de- 
fense relied  upon  this  authority  and  William  Stubbs.  Whether  the  facts 
sworn  to  by  these  witnesses  were  true  or  false,  the  duty  devolving  upon  the 
court  was  just  as  imperative  to  give  in  charge  the  law  applicable  thereto. 
This  duty  is  not  performed  by  a  negative  charge,  or  by  affirmatively  charging 
that,  in  order  to  convict,  the  jury  must  believe,  beyond  a  reasonable  doubt, 
that  the  instrument  was  made^  without  lawful  authority.  The  testimony  of 
the  three  witnesses  named  demanded  a  charge,  in  substance,  that  if  the  jury 
believed,  from  the  evidence,  that  Stubbs  gave  authority  to  defendant  to  write 
and  sign  the  instrument,  they  should  acquit;  or,  if  the  evidence  upon  this 
point  raised  a  reasonable  doubt  as  to  whether  Stubbs  authorized  defendant  to 
write  and  sign  the  order,  they  should  acquit.  Due  exception  to  this  omission 
was  made.  This  court,  in  quite  a  number  of  cases,  has  stated  the  rule  upon 
this  subject  to  be  that  whether  requested  or  not,  in  felony  cases  it  is  the  duty 
of  the  court  to  charge,  clearly  and  affirmatively,  the  law  applicable  to  every 
phase  of  the  case,  and  especially  to  every  defense  presented  by  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 

NOTE. 

Fobobrt—What  mat  be  thb  Subject  ov.  To  predicate  forgery  of  an  instmmeni. 
the  writing  must  be  of  such  a  character  that,  if  genumOf  it  wonid  apparently  be  of  legal 
efficacy,  or  the  foundation  of  a  legal  liability.  Dixon  v  State.  (Ala.)  1  South.  Rep.  448. 
If  the  instrument  appears  upon  its  face  to  be  absolutely  void,  it  cannot  be  the  subject  of 
forgery.  Rollins  v.  State,  (Tex.)  8  S.  W  Rep.  7d9.  A  paper  may  be  the  subject  of  for- 
gery which  shows  upon  its  face  that  it  is  of  a  character  prohibited  by  statute,  and  whose 
circulation  is  made  mdictable.  where,  if  genuine,  it  is  nevertheless  capable  of  enforce- 
ment. Nelson  v.  State.  (Ala.)  2  Soutn.  Rep.  463.  Where  an  Insuranoe  agent  forged  a 
signature  to  an  application  for  insurance,  and  to  notes  for  the  premium,  and  sent  them 
on  to  the  general  offices  of  the  company,  tor  the  purpose  of  procuring  his  commissions 
on  such  insurance,  held,  that  tho  fact  that  the  notes  contained  a  provision  that  they 
should  not  be  valid  unless  a  policy  was  issued,  and  that  no  polipy  was  issued,  could  not 
be  set  up  as  a  bar  to  a  conviction  for  forgery.  State  v.  MoMackm.  (Iowa,)  SON.W.  Rep. 
685.  For  other  examples  of  instruments  upon  which  forgery  maybe  assigned,  see  State 
V.  Lee,  (Kan.)  4  Pao.  Rep.  6^:  Garmire  v.  State,  (Ind.)  4N.  B.  Rep. 54;  Dooley  v.  State. 
(Tex.)  2  S.  W.  Rep.  884.  Under  the  Illinois  statute,  an  instrument,  by  the  tenns  oi 
which  an  obligation  is  created  only  upon  thehappenimrof  some  future  contingent  event, 
is  not  the  subject  of  forgery.    Shirk  v.  People,  11 N.  B.  Rep.  888. 


Borders  v.  State. 

(Court  of  Appeals  of  Texas,    November  28, 1887.) 

1.  Gaming — ^At  Pbivatb  Rssidbncb— Ikstbuotion. 

On  the  trial  of  an  indictment  for  gaining  **at  a  house  not  a  private  residence, "  the 
proof  showed  that  the  house  used  was  a  private  residence:  but  there  was  some  evi- 
dence tending  to  ahow  that  the  house  had  been  resorted  io  before  for  gaming  pur- 
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poses.    HeZd,  that  ftn  Instraction  to  the  jury  that  if  the  house  was  used  commonly 
and  exclusively  for  gaming,  defendant  would  be  guilty,  even  though  it  was  ostensibly 
a  private  resldenoe,  was  erroneous  as  not  warranted  by  the  evidence. 
2.  Same— Indiotment—Vabiancb. 

Where  defendant  was  indicted  for  gaming  **at  a  house  not  a  private  residence,** 
and  the  proof  showed  that  the  gaming  was  done,  but  at  a  private  residence,  TieZo, 
that  the  evidence  was  insufficient  to  support  a  conviction. 

Appeal  from  Ellis  county  court;  B.  MoDakiel.  Judge. 

The  information  charged  defendant,  Henry  Borders,  with  ^unlawfully  play- 
ing with  dice  a  certain  game  called  *  craps,'  at  a  house  that  was  not  a  private 
residence."  The  trial  resulted  in  the  conviction  of  the  accused,  and  his  pun- 
ishment was  assessed  at  a  fine  of  $10.  and  he  appealed.  The  several  witnesses 
introduced  by  the  state  testified  that,  on  the  day  named  in  the  indictment,  they 
and  defendant  and  others  played,  and  bet  money  on,  a  game  with,  dice,  known 
as  "craps."  The  said  game  was  played  at  a  house  in  which  one  Gilbert  Smith 
and  his  sister  lived,  and  occupied  as  a  private  residence.  Some  of  the  wit- 
nesses testified  that  they  played  similar  games,  at  the  same  place,  both  before 
and  after  the  day  on  which  the  game  mentioned  in  the  indictment  was  played, 
lu  short,  the  state  proved  that  the  game  of  dice  was  played  by  defendant,  but 
it  not  only  failed  to  prove  the  allegation  that  it  was  played  in  a  **  house  that 
was  not  a  private  residence,"  but  proved  that  the  house  was  a  private  resi- 
dence.    The  defense  introduced  no  evidence. 

E.  P.  Anderson,  for  appellant.    Asst.  Atty,  Gen.  Davidson^  for  the  State« 

WiLLSON,  J.  It  is  not  an  offense  against  the  law  to  bet  or  wager  at  a  game 
played  with  dice  or  dominoes  at  a  private  residefioe.  Ann.  Grim.  Ck>des,  §§ 
592,  595.  In  this  case  the  evidence  shows  that  the  game  bet  at  was  played  at 
a  private  residence.  There  was  evidence  showing  that  said  residence  had 
frequently  been  resorted  to,  before  the  playing  for  which  defendant  was  pros- 
ecuted, for  the  purpose  of  gaming.  In  his  charge  to  the  jury,  the  trial  judge 
instructed  that,  "if  the  house  where  the  playing  occurred  was  used  commonly 
and  exclusively  for  gaming,  the  defendant  would  be  guilty,  even  though  said 
house  was  ostensibly  a  private  residence."  This  charge  was  excepted  to  by 
the  defendant  at  the  time  of  the  trial,  because  not  warranted  by  the  evidence. 
We  think  this  charge  was  erroneous;  and  we  are  also  of  the  opinion  that  the 
conviction  is  not  sustained  by  the  evidence,  the  playing  and  betting  having 
occurred  at  a  private  residence. 

The  judgment  is  reversed  and  remanded* 


Sx  parte  Tbadeb. 
{Cawrt  of  Appeals  of  Texas.    November  26, 1887.) 

Habeas  Corpcs— Jubisdiotiok  to  Issub— Apfbal  vbox  Obdbb  DiSFOOHe  or  nn 
Casb  on  tub  Merits. 

Const.  Tex.  art.  5,  %  8,  provides  that  district  Judges  have  authority  to  Issue  writs 
of  habeas  oorpus.'  Code  Crim.  Proc.  art  184,  provides  that  every  provision  relat- 
ing to  the  writ  shaU  be  construed  to  give  it  elZect,  and  protect  the  rights  of  the  par- 
ties applying.  Held,  that  an  appeal  lies  from  an  order  of  a  distriot  judge  entered 
after  the  hearing  and  disposal  oz  a  writ  on  its  merits. 

Bamb— Return  of  WRrr— Conflict  of  Jurisdiction. 

Code  Crim.  Proc.  art.  187,  provides  that,  after  indictment  fonnd,  the  writ  of  Tioheoa 
corpus  shall  be  made  returnable  to  the  county  where  the  offense  was  committed. 
The  relator  was  indicted  for  murder  in  K.  county,  and  took  a  change  of  venue  to  D. 
county,  where  he  was  released  on  bail,  when  he  went  to  E.  coun^,  where  the  county 
court  adiudged  him  insane  and  delivered  him  to  oustodians.  ifot  appearing  at  Ms 
trial  in  D.  county,  his  bail  was  forfeited,  and  he  was  arrested.  His  oustodians  sued 
out  writ  of  habeas  corpus  before  the  district  court  of  B.  oounty.  Held,  that  it 
should  have  been  made  returnable  to  the  district  judge  of  K.  county. 

Appeal  from  district  court.  Eastland  county;  T.  H.  Conitbb,  Judge. 
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An  application  for  a  writ  of  habeas  corpus  on  the  relation  of  £.  J.  Trader, 
refused  on  hearing,  and  relator  appealed. 

/.  H,  Davenport,  R,  B.  Truly,  and  Ted  A  Halton,  for  appellant.  AsttL 
Atty.  Gen.  Davidson,  for  the  State. 

AVhite,  p.  J.  A  brief  statement  of  the  facts,  as  presented  in  the  record^ 
will  best  illustrate  the  proceedings  had  before  the  district  court,  and  the  ques- 
tions submitted  for  our  adjudication  on  this  appeal.  At  the  October  teim, 
1885,  of  the  district  court  of  Karnes  county,  E.  J.  Trader  was  indicted  tor 
murder.  The  venue  was  changed  to,  and  the  indictment  filed  in,  the  district 
court  of  De  Witt  county,  on  the  thirty-first  day  of  October,  1885.  In  said 
latter  court,  it  appears  that  Trader  was  duly  and  regularly  admitted  to  bail, 
to  answer  said  indictment,  and  thereby  released  from  corporeal  confinement 
and  custody.  He  left  De  Witt  and  went  to  Eastland  county,  where  his  wire, 
father,  and  other  relatives  resided.  On  the  twentieth  day  of  April,  1887,  an 
information,  in  writing  and  under  oath,  and  in  the  terms  of  the  law,  (Rev. 
St.  art.  106,)  was  made  to  the  county  judge  of  Eastland  county,  by  the  father^ 
that  Ills  son,  E.  J.  Trader,  was  a  lunatic,  or  non  compos  mentis,  Bj  regu- 
lar proceedings,  had  in  conformity  with  the  statutes  in  such  cases  made  and 
provided,  (Rev.  St.  arts.  106-114,  inclusive,)  a  trial  of  his  lunacy  was  had; 
and,  by  verdict  and  judgment  rendered  thereon  on  the  fifth  day  of  May,  1887, 
in  the  county  court  of  Eastland  county,  said  £.  J.  Trader  was  declaml  a  lu- 
natic, and  ordered  to  be  conveyed  to  the  lunatic  asylum  at  Terrell,  for  re- 
straint and  treatment.  His  relatives  and  friends,  however,  having  proposed 
to  undertake  his  care  and  restraint,  and  to  execute  a  bond  to  that  effect,  were 
permitted  to  do  so,  and  he  was  duly  turned  over  to  their  care  and  custody^ 
under  the  provisions  of  article  118,  Rev.  St.  While  in  their  custody.  Trader^ 
wIjo  was  a  physician  by  profession,  was  allowed  to,  and  engt^ed  in,  the  prac- 
tice of  medicine  to  some  extent.  At  the  September  term,  1887,  of  the  district 
court  of  De  Witt  county,  when  the  murder  case  against  Trader  was  called 
for  trial,  and  he  was  found  not  present  to  answer  to  the  indictment,  his  bail- 
bond  was  regularly  forfeited,  and  alias  cupias  for  his  arrest  awarded,  which 
Issued  the  fifteenth  day  of  September,  1887,  and  came  into  the  hands  of  the 
sheriff  of  Eastland  county,  and  was  by  him  executed,  by  arresting  the  defend- 
ant, on  the  twentieth  day  of  September,  1887.  Upon  application  to  him  for 
that  purpose  by  the  relatives  and  friends  of  Trader,  who  had,  as  aforesaid, 
given  bond  for  his  keeping,  custody,  and  restraint  as  a  lunatic,  the  Hon.  T» 
H.  (Conner,  judge  of  the  Forty-second  judicial  district,  of  which  Eastland 
county  was  one  of  the  counties  in  said  district,  granted  to  the  said  applicants 
a  writ  of  habeas  corpus,  to  have  the  legality  of  the  arrest  of  Trader,  under  the 
alias  capias  from  De  Witt  county,  testedf  and  for  his  discharge  from  arrest 
under  said  writ,  and  restoration  to  their  custody,  as  his  legal  guardians  and 
bondsmen,  by  virtue  of  the  judgment  of  the  county  court  of  Eastland  county 
on  the  trial  de  lunatieo  inquirendo.  The  habeas  corpus  was  granted  by  Judge 
Conner,  and  a  full  return  made  to  the  same  by  the  sheriff  of  Eastland  county, 
setting  forth  the  facts  and  the  alias  capias  as  his  authority  for  his  arrest  and 
detention  of  the  alleged  lunatic.  A  hearing  was  had  by  Judge  Conner,  under 
the  writ  of  habeas  corpus,  on  the  first  of  October,  1887,  and  the  result  was 
that  he  remanded  Trader  to  the  custody  of  the  sheriff  instead  of  to  the  appli- 
cants, his  bondsmen.    Prom  this  judgment  the  bondsmen  appeal  to  this  court. 

Motion  is  here  made  by  the  assistant  attorney  general  to  dismiss  the  appeal 
because  Judge  Conner  had  no  jurisdiction  to  hear  and  determine  the  Tuibeas 
corpus,  and  that,  consequently,  this  court  can  have  and  acquire  no  jurisdic- 
tion by  the  appeal.  Had  the  judge  refused  to  grant  the  writ,  or  refused  to 
hear  and  dispose  of  it  upon  its  merits,  then  we  are  of  opinion  that  there  could 
be  no  question  but  the  motion  would  have  been  well  taken.  This,  however, 
is  not  the  case  presented.    All  district  judges  are,  under  the  constitution,  au- 
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tborized  to  grant  the  writ  of  habeas  corpus  in  felony  cases,  (Const,  art.  5,  § 
8,)  and  it  is  expi^esslv  provided  by  statute  that  "every  provision  relating  to 
the  writ  of  habeas  corpus  shall  be  most  favorably  construed  in  order  to  give 
effect  to  the  remedy,  and  protect  the  rights  of  the  peraon  seeking  relief  under 
it."  Code  Crim.  Proc.  art.  134.  Another  rule  well  settled  is  that  "a  party's 
right  to  the  writ  does  not  depend  upon  the  legality  or  illegality  of  his  original 
caption,  but  upon  the  legality  or  illegality  of  his  present  detention."  Ex 
parU  Uoupland,  26  Tex.  387. 

There  is  great  plausibility  in  the  able  argument  of  the  counsel  for  the  relat- 
ors, to  the  effect  that  Trader,  being  a  citizen  of  Eastland  county,  and  become- 
ing  insane,  the  county  court  of  that  county  was  the  proper  forum  in  which 
to  inquire  into  and  determine  the  question,  and  that  when  it  had  once  de- 
termined the  question  by  a  judgment  and  conviction  of  lunacy,  such  judg- 
ment was  binding  until  set  aside  or  discharged  in  that  forum,  and  that  any 
interference  with  that  judgment  by  any  other  tribunal  would  be  unauthorized 
and  illegal.  In  our  view  of  the  case  it  is  unnecessary  to  discuss  these  mat- 
ters. It  is  also  strongly  insisted  that  there  is  no  mode  provided  by  our  law 
by  which  the  sanity  of  a  party  can  be  inquired  into,  in  the  district  court,  be-' 
fore  a  trial  is  commenced  on  the  merits  of  a  case  upon  indictment;  and  tliat 
if  insane,  or  he  becomes  so  after  the  commission  of  an  offense,  he  cannot  be 
put  upon  trial  for  the  same  while  in  such  condition.  The  latter  proposition 
is  statutory.  Pen.  Code,  art.  39.  But  in  construing  this  same  article  in 
Quaga/ndo  v.  State,  41  Tex.  626,  the  supreme  court  held  that  when  a  defend- 
ant charged  with  felony  has  become  insane,  a  jury  sliall  be  impaneled  to  try 
the  issue  of  insanity  before  proceeding  with  the  cause  upon  the  merits. 

It  is  insisted  by  the  assistant  attorney  general  that  the  habeas  corpus  should 
have  been  mside  returnable  by  Judge  Conner  to  and  before  the  district 
cotlrt  of  Karnes  county,  and  the  former,  if  he  had  authority  to  issue  it  at  all, 
had  no  authority  or  jurisdiction  to  hear  and  determine  the  same;  and  in  sup- 
port of  this  proposition  he  cites  article  137,  Code  Crim.  Proc.,  which  declares 
that  *' after  indictment  found  the  writ  [of  habeas  corpus]  must  be  made  re- 
turnable in  the  county  wliere  the  offense  has  beeu  committed  on  account  of 
which  appellant  stands  indicted."  Ex  parte  Ainsworth,  27  Tex.  731,  and 
article  138,  Code  Crim.  Proc,  wliich  provides  tliat  in  all  cases  where  a  per- 
son is  confined  on  a  charge  of  felony,  and  indictment  has  been  found  against 
him,  he  may  apply  to  the  district  judge  of  the  district  court  for  the  district  in 
which  he  was  indicted,  etc.  In  tliis  case,  the  trouble  is  tiiat  Trader,  in  effect, 
was  in  confinement  or  subject  to  custody  by  process  of  two  different  courts, 
legally  empowered  to  act,  as  they  had  done,  and  which  two  different  authori- 
ties had  created,  for  and  on  his  account,  liabilities  confiicting  in  character. 
Under  tlie  peculiar  facts  of  the  case,  we  are  of  opiuion  Judge  Conner  had 
authority  to  grant  the  writ  of  Jiabeas  corpus,  but  we  think  he  should  have 
made  it  returnable  before  Judge  Pleasants,  the  district  judge  ef  Karnes 
county,  where  the  offense  was  committed  for  which  the  appliciint  stood  in- 
dicted, and  who  could  have  disposed  legally  of  ail  questions  pertaining  to  the 
status  of  the  defendant  with  reference  to  his  trial  under  the  indictment  for 
murder. 

This  being  our  solution  of  the  matter,  the  judgment  herein.rendered  below 
will  be  set  aside;  and  it  is  ordered  that  the  writ  of  habeas  corpus  be  made  re- 
turnable before  Judge  H.  Clay  Pleasants,  judge  of  the  Twenty-fourth  ju- 
dicial district  of  Texas,  who  will  designate  the  time  and  place  for  hearing  the 
same  in  Karnes  county,  and  give  the  parties  interested  due  notice  thereof. 
It  is  further  ordered  that  the  sheriff  of  Eastland  county  hold  the  applicant, 
E.  J.  Trader,  in  his  custody,  subject  to  the  orders  of  tiie  said  judge  of  the 
Twenty-fourth  judicial  district,  to  be  proceeded  with  according  to  law.  See 
Kev.  St.  art.  118.    Ordered  accordingly. 
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OsBOBNB  V.  State. 

{Caiurt  of  Appeaia  of  Texas.    December  7,  1887.) 

Ikdiotmbnt  Aim  Intormation— Ambnbmbkt— Rboital  in  Record. 

Code  Crim.  Proc.  Tex.  art.  551,  directs  that  all  amendmeats  of  an  indictment  or 
information  shall  be  made  with  the  leave  of  the  court,  and  under  its  direction.  The 
allegation  of  the  time  when  the  term  of  court  began,  at  which  an  indictment  for 
murder  was  preferred,  being  mere  surplusaffe,  heldy  that  such  statement  might  be 
entirely  stricken  out,  and  an  amendment  or  the  wrong  date,  although  necessary, 
when  made  under  direction  of  the  trial  court,  need  not  be  recited  in  the  record. 

Appeal  from  district  court,  Colorado  county;  George  McCoRmcK,  Judge. 

Ed.  Osborne  was  indicted  for  the  murder  of  one  West  Kirby,  and  convicted 
of  murder  in  the  first  degree;  the  penalty  assessed  by  the  jury  being  death. 
Upon  appeal,  a  new  trial  was  awarded,  for  the  reasons  pointed  out  in  the  opin- 
ion of  the  court  of  appeals  published  in  5  S.  W.  Rep.  251  et  seq.  From  the 
verdict  of  conviction  of  murder  in  the  same  degree  at  the  second  trial,  and 
sentence  of  imprisonment  for  life,  defendant  brings  the  present  appeal. 

J.  C,  Mitcliell,  for  appellant.    Asst.  Ally,  Gen,  Davidson,  tor  the  State. 

WiLLsoN,  J.  As  presented  in  court  by  the  grand  jury,  the  indictment  r&> 
cited  that  it  was  found  at  a  term  of  the  district  court  for  Colorado  county, 
Texas,  beginning  on  the  first  Monday  after  the  first  Monday  in  February, 
1887.  Tliis  was  an  erroneous  statement  of  the  time  of  the  beginning  of  the 
term  of  said  court  at  which  said  indictment  was  presented ;  said  term  having 
begun  on  the  fourth  Monday  after  the  first  Monday  in  February,  1887.  Upon 
motion  made  by  the  district  attorney  for  leave  to  amend  the  indictment  so  as 
correct  the  said  erroneous  recital,  such  leave  was  granted,  and  thereupon  the 
district  attorney  in  open  couit,  and  with  the  knowledge  of  the  court,  erased 
the  word  "first,"  and  inserted  in  its  stead  the  word  "fourth,"  in  the  original 
indictment,  so  as  to  make  it  appear  that  the  term  of  the  court  at  which  the 
indictment  was  presented  commenced  at  the  proper  time ;  that  is,  on  the  fourth 
Monday  after  the  first  Monday  in  February,  1887.  To  this  amendment  of  the 
indictment,  made  in  the  manner  above  stated,  the  defendant  excepted,  and 
through  his  counsel  urgently  insists  that  it  constitutes  error  for  which  tlie 
conviction  should  be  set  aside. 

When  this  case  was  before  ua  on  a  former  appeal,  we  held,  with  reference 
to  this  supposed  defect  in  the  indictment,  that  it  related  to  matter  of  form, 
and  was  amendable.  Osborne  v.  8tate,  23  Tex.  App.  481,  and  5  S.  W.  Rep.  251. 
But  it  is  now  contended  that  the  amendment  was  not  properly  made,  because 
it  is  not  recited  in  the  minutes  of  the  court  that  it  was  made,  etc.  In  thecase 
of  Bosshard  v.  State,  25  Tex.  207,  a  similar  amendment  of  an  indictment  was 
made,  and  made  by  inserting  a  word  in  the  original  indictment,  and  there  was 
lield  to  be  no  error  in  the  prtKseeding.  In  Sharp  v.  State,  6  Tex.  App.  650, 
a  similar  amendment  was  held  to  have  been  correctly  made.  It  is  directed  by 
statute  that  "all  amendments  of  an  indictment  or  information  shall  be  made 
with  the  leave  of  the  court,  and  under  its  direction."  Code  Grim.  Proc.  art. 
551.  The  form  and  manner  of  such  an  amendment  are  not  prescribed,  nor  is 
it  expressly  required  that  an  entry  thereof  shall  be  made  upon  the  minutes  of 
the  court.  If  made  with  the  leave  of  the  couit,  and  under  the  direction  of 
the  court,  it  is  a  legal  amendment.  In  this  instance,  the  record  affirmatively 
and  clearly  shows  that  the  amendment  was  made  with  leave  of  the  court,  and 
under  the  direction  of  the  court.  In  our  opinion  the  amendment  was  wholly 
unnecessary.  It  was  surplusage  to  allege  the  time  when  the  term  of  the  court 
began ;  and  this  portion  of  the  indictment  might  have  been  stricken  out  with- 
out invalidating  the  indictment. 
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No  other  error  than  the  supposed  one  above  noticed  has  been  presented  by 
the  counsel  for  appellant.  We  have  nevertheless  given  the  record  a  careful 
examination,  and  we  find  no  error  in  the  conviction.  The  judgment  is  af- 
firmed. 


Whitford  v.  State. 
{Covrt  of  Appeals  of  Texas,    December  U,  1887.) 

BURGLABT— CONSPIBAOT  TO  COMMIT— CONVICTION  OF  BUROLABT— NO  DbPHNSB. 

On  the  trial  of  an  indictment  for  conspiracy  to  commit  burglary,  which  is  made  a 
substantive  offense  by  Pen.  Code  Tex.  arts.  800-801,  though  the  burglary  be  not  com- 
mitted, held^  that  a  conviction  of  burglary  will  not  bar  a  prosecution  for  conspiracy 
to  commiti  as  the  two  offenses  may  be  carved  out  of  the  same  transaction. 

Appeal  from  district  court,  Bexar  county;  G.  U.  Noonan,  Judge. 

William  Whitford,  who  is  the  appellant  in  this  case,  was  jointly  indicted 
with  Neiderlnck,  Edward  Levi,  and  Frank  Hawkins  for  conspiracy  to  com- 
mit the  burglary  of  one  Tom  Wing's  restaurant  in  the  city  of  San  Antonio. 
This  prosecution  arose  out  of  the  burglary  of  that  restaurant,  for  which  the 
parties  were  indicted,  tried,  and  convicted,  and  from  which  judgment  of  con- 
viction Neiderluck  appealed.  See  opinion,  23  Tex.  App.  38, 3  S.  W.  Bep.  573, 
containing  a  full  statement  of  the  evidence  adduced  on  that  trial.  The  evi- 
dence in  this  case,  so  far  as  it  relates  to  the  burglary,  is  identically  the  same 
as  that  delivered  upon  Keiderluck's  trial.  In  addition  thereto,  the  acts  of 
conspiracy  entered  into  by  the  several  parties  prior  to  the  burglary  were,  upon 
this  trial,  testified  to  by  Levi,  one  of  the  conspirators,  who  turned  state's  evi- 
dence. 

G,  Qriffln,  for  appellant.    Asat.  Atty,  Gen.  Davidson^  for  the  State. 

Hurt,  J.  Whitford,  Neiderluck,  alia3  Miller,  Levi,  and  Frank  Hawkins 
were  jointly  arrested  for  conspiracy  to  commit  burglary.  Appellant  was  tried 
alone,  (a  severance  being  had,)  convicted,  and  appeals  to  this  court.  In  bar 
to  this  prosecution,  the  appellant  interposed  a  plea  of  conviction  for  the  burg- 
lary. Upon  motion  of  the  district  attorney,  this  plea  was  stricken  out,  and 
appellant  excepted.  Was  the  plea  a  bar,  conceding  it  to  be  true,  to  the  prose- 
cution for  conspiracy? 

Appellant  was  convicted  of  the  substantive  offense,  to-wit,  burglary,  as  a 
principal,  and  not  as  an  accomplice.  Being  placed  on  trial  for  conspiracy  to 
commit  the  same  burglary,  will  the  conviction  of  the  burglary  as  a  principal 
bar  the  prosecution  for  the  conspiracy?  We  have  examined  all  the  author- 
ities accessible  to  us  at  this  place,  but  have  failed  to  find  in  any  work  the 
precise  question  presented  or  discussed.  The  doctrine  of  merger  does  not 
solve  the  question,  but  the  doctrine  of  carving  does  to  some  extent  aid  in  its 
solution.  Says  Mr.Bishop:  ''There  is  a  difference  between  a  crime  and  a  crim- 
inal transaction.  A  criminal  transaction  may  be  defined  to  be  an  act,  or  a 
series  of  acts,  proceeding  from  one  wrongful  impulse  of  the  will,  of  such  nat- 
ure that  one  or  more  of  them  will  be  indictable.  ♦  ♦  ♦  In  reason,  there 
may  be  any  number  of  distinct  crimes  in  a  single  criminal  transaction.  This 
comes  from  the  fact  that,  the  words  of  our  language  being  limited,  while  the 
transactions  of  life  may  almost  be  termed  infinite  in  variety,  and  the  lines  to 
be  drawn  around  specific  offenses  being  necessarily  incomparably  more  limited 
than  the  words,  it  is  impossible  that  there  should  be  an  exact  outline  of  crime 
whose  circumference  shall  exactly  coincide  with  every  criminal  transaction. 
The  consequence  is  that  the  law  does,  what  it  must,  declare  this  combination 
of  act  and  intent  to  be  indictable;  then  another  combination,  and  another, 
and  so  on,  until  it  has  proceeded  far  enough,  when  it  stops.  And  when  this 
is  done  it  is  impossible  that  the  inhibitions  should  be  so  distinct  that  no  one 
shall  embrace  anything  forbidden  by  another.  Therefore,  it  is  established 
doctrine  that  more  than  one  offense  may  be  committed  by  a  man  in  one  trans- 
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action.  Whether  a  prosecution  for  one  crime,  carved  out  of  the  one  transac* 
tion,  should  be  held  to  bar  an  indictment  for  another,  carved  out  of  the  samo 
transaction,  is  a  different  question;  but  the  authorities  appear  to  be  that  in 
some  circumstances  it  will  be,  and  in  others  it  will  not. " 

Xow,  in  harmony  with  these  principles,  our  Code  has  carved  out  two  dif- 
ferent offenses  from  this  one  criminal  transaction.  It  has  declared  that  the 
offense  of  conspiracy  is  complete  if  two  or  more  persons  positively  agree  be- 
tween themselves  to  commit  burglary,  though  the  burglary  is  not  committed. 
Pen.  Code,  arts.  800-804.  Under  what  circumstances  will  a  conviction  for 
one  cause,  carved  out  of  one  transaction,  bar  an  indictment  for  another,  carved 
out  of  the  same  criminal  transaction?  Now,  if  A.  steals  a  horse  and  saddle 
at  the  same  time,  a  conviction  for  the  one  bars  a  prosecution  for  the  other. 
This  is  well  settled  and  plain  sailing.  But  suppose  A.,  B.,  and  C.  conspire  to 
steal  three  horses  from  the  same  stable,  and  ride  them  out  of  the  city,  and, 
with  the  view  of  carrying  out  this  criminal  transaction,  they  steal  three  saddles 
the  niglit  before  the  theft  of  the  horses,  certainly  a  conviction  for  tlie  theft  of 
the  horses  would  not  bar  an  indictment  for  the  theft  of  the  saddles;  and  this 
would  be  so,  though  the  theft  of  the  saddles,  was  a  part  of  the  same  criminal 
transaction.  On  the  other  hand,  let  us  submit  an  illustration:  Suppose  ap- 
pellant had  been  convicted  of  tlie  burglary,  as  an  accomplice,  by  proof  of  the 
very  facts  which  make  up  the  conspiracy,  would  such  a  conviction  bar  an  in- 
dictment for  the  burglary?  An  accomplice  is  one  who  agrees  with  the  prin- 
cipal offenders  to  aid  in  committing  the  offense,  though  he  may  not  have  given 
such  aid.  A.,  B.,  and  C.  enter  into  a  positive  agreement  to  aid  one  another 
in  murdering  E.  A.  commits  the  murder;  B.  and  0.  are  accomplices.  The 
fact  that  the  agreement  was  positive,  and  that  each  would  aid  in  the  commis- 
sion of  the  offense,  would  not  alter  the  case,  but  all  not  present  would  be  ao- 
complices.  But,  to  conunit  B.  and  G.  as  accomplices,  the  state  would  have  to 
rely  upon  the  facts  constituting  the  conspiracy.  This  would  be  so  in  the  sup* 
posed  case;  but  not  in  all  cases,  by  any  means,  for  quite  a  number  of  acts  may 
constitute  the  actor  an  accomplice  which  would  not  constitute  technically  a 
*' conspiracy. "  We  would  hold,  in  the  supposed  case,  that  a  conviction  for  the 
substantive  offense  as  an  accomplice  would  bar  a  prosecution  for  the  con- 
spiracy. Upon  what  principle?  Obviously  upon  the  principle  tliat  a  party 
cannot  be  constitutionally  convicted  twice  for  the  same  acts  and  intents. 

The  case  in  hand  does  not  occupy  this  attitude.  Appellant  was  convicted 
of  the  burglary  as  a  principal  offender;  and  while  the  conspiracy  may  have 
been  adduced  in  evidence  in  order  to  establish  the  burglary,  and,  in  connec- 
tion with  other  facts,  to  prove  the  guilt  of  appellant  as  a  principal,  yet  this 
would  not  be  a  conviction  upon  the  acts  constituting  the  conspiracy.  For, 
upon  trial  for  an  offense,  evidence  of  other  offenses  is  very  fi*equently  and 
justly  received;  and.  because  proof  of  other  offenses  has  been  drawn  upon  to 
aid  in  convicting  of  a  certain  crime,  that  fact  does  not  bar  a  prosecution  for 
the  other  offenses. 

We  are  of  opinion  that  under  the  facts  of  the  case,  to-wit,  that  appellant 
was  convicted  as  principal  for  the  burglary,  such  conviction  is  no  bar  to  an 
indictment  for  conspiracy  to  commit  the  same  burglary,  and  that  there  was 
no  error  in  sustaining  the  district  attorney's  motion  to  strike  Out  the  plea. 
The  indictment  is  good,  and  is  not  subject  to  the  objection  that  it  is  duplicit- 
ous.    The  judgment  is  affirmed. 


Stokeley  t?.  State, 
{Court  of  Appeals  of  Texas.    December  16, 1887.) 
Larcbnt— What  Constitutes. 

The  owner  of  a  horse  gave  defendant  permission  to  take  it  and  ride  It  to  a  certain 
point,  and  then  to  turn  it  loose.    Defendant  took  it  and  rode  off,  and  on  his  way  con- 
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verted  it  to  his  own  use  by  exchanging  it  for  an  overcoat.  Held  not  larceny,  as  the 
taking  was  not  wrongful,  nor  was  possession  obtained  by  any  false  pretext,  or  with 
intent  to  deprive  the  owner  of  his  property.^ 

Appeal  from  district  court,  Fannin  county;  D.  H.  Scott,  Judge. 

Indictment  for  larceny.  The  defendant,  A.  Stokeley,  was  convicted  for  the 
theft  of  a  mare.    The  defendant  appealed. 

Taylor  &  Qalloway  and  R.  B.  Semple,  for  appellant.  Asat.  Atty.  Gen»  Ba' 
vidson,  for  the  Slate. 

Hurt,  J.  This  is  a  conviction  for  the  theft  of  a  mare,  the  property  of  F. 
J.  Savage.  These  are  the  facts:  Savage,  the  owner  of  the  mare,  lived  in 
Delta  county,  about  22  miles  fiom  Honey  Grove,  in  Fannin  county.  He  left 
his  home  in  Delta  county  for  Honey  Grove,  and  while  on  his  way,  and  within 
about  a  quarter  of  a  mile  of  the  latter  place,  he  dismounted,  and  turned  his 
mare  loose;  leaving  on  her  his  bridle,  saddle,  and  overshoes.  He  then  met 
the  defendant,  who  was  a  stranger  to  him.  Defendant  inquired  the  way  to 
the  tie  camp,  which  was  across  Noi-tli  Sulphur  creek.  Savage  showed  him  the 
way,  and  told  him  that  he  had  turned  his  mare  loose  down  the  road,  and  that 
he,  (defendant,)  if  he  was  going  to  the  tie  camp,  might  ride  the  mare  to  the 
forks  of  the  road,  about  10  miles  from  where  the  parties  then  were,  if  he  would 
turn  her  loose  when  he  got  to  the  said  forks  of  the  road.  To  this  the  defend- 
ant agreed,  thanking  Savage,  and  started  towards  the  mare,  which  wasabout 
a  hundred  yards  down  the  road.  Appellant  got  the  mare,  and  while  on  the 
road  to,  but  before  he  reached,  the  forks,  converted  her  to  his  own  use  by 
swapping  her,  the  saddle,  bridle,  and  overshoes,  to  one  Lee  Eichards,  for  an 
overcoat,  w^orth  S9,  and  $11  in  money;  telling  Richards  that  his  name  was 
Sergeiint,  and  that  he  had  purchased  the  mare  from  a  man  in  the  Indian  Na- 
tion. 

Do  these  facts  warrant  the  verdict?  To  constitute  theft,  the  taking  must 
be  wrongful,  unless  possession  of  the  property  was  obtained  by  some  false 
pretext,  or  when  the  taking  is  accompanied  with  the  intent  to  deprive  the 
owner  of  tlie  value  of  the  property.  Savage  gave  the  defendant  permission 
to  take  and  ride  his  mare  to  the  forks  of  the  road,  then  to  be  turned  loose, 
and  defendant  agreed  to  turn  her  loose  at  that  point.  In  this,  there  was  no 
pretext  at  all,  but  simply  a  promise  to  turn  the  mare  loose  at  the  fork  of  the 
road.  The  proposition  was  made  by  the  owner  of  the  mare,  and  accepted  by 
defendant.  But  there  must  not  only  be  a  pretext,  but  it  must  be  a  false  pre- 
text, and  a  false  one  wlien  made.  It  is  impossible  for  this  to  have  been  such 
a  pretext  as  is  contemplated  by  the  statute,  because  impossible,  in  this  case,  of 
proof.  Defendant  stated  nothing  relative  to  a  present  or  past  fact,  nor  the 
purpose  for  which  he  would  use  the  mare,  which  could  be  shown  by  evidence 
to  be  false,  when  the  statement  was  made;  hence  wh:it  he  said  was  simply  a 
promise,  the  truth  of  which,  when  made,  not  being  susceptible  of  proof. 

Did  he  intend  to  deprive  the  owner  of  the  mare  when  he  took  her?  Tlie 
above  observations  apply  to  this  question  also.  However,  it  may  be  urged 
that  this  intention  may  be  inferred  from  tlie  conversion.  We  venture  to  as- 
sert that  no  reliable  authority  can  be  found  to  support  this  proposition.  If 
this  be  a  correct  proposition,  the  first  question  is  not  in  the  case,  because  the 
conversion  is  shown  beyond  all  doubt.  Again,  the  authors  who  have  written 
at  great  length  upon  this  subject  were  engaged  in  a  work  quite  useless  and 
unnecessary,  if  the  proposition  be  correct  that,  when  possession  of  property 
is  obtained  by  the  permission  of  the  owner,  the  conversion  alone  is  proof  that 

1  Where  possession  of  property  is  obtained  lawfully,  the  subsequent  appropriation  of 
the  same,  cmimo  furandi^  to  the  taker's  use,  does  not  constitute  larceny.  Hill  v.  State, 
(Wis.)  15  N.  W.  Rep.  445;  Mayes  v.  State,  (Tenn.)  4  S.  W.  Rep.  659;  Guest  v.  State, 
(Tex.)  5  8.  W.  Rep.  840. 
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the  taker  intended,  at  the  time  of  the  taking,  to  deprive  the  owner  of  its 
value. 

We  are  of  opinion  that  th6  verdict  of  the  Jury  is  not  supported  by  the  evi- 
dence, and  the  judgment  is  therefore  reversed,  and  the  cause  remanded. 


Frbslet  v.  State. 
{Court  of  Appeals  of  Teacas.    December  16, 1887.) 

Chattel  Mobtoaob— Salb  of  Mortoaobd  Pbopbbtt— Indiotmbkt— Vabianob. 

The  indictment  upon  which  defendant  was  convicted  for  fraudulently  dispoeing  of 
mort^a^ed  property-^  horse— alleged  that  the  sale  was  to  a  person  unknown  to  the 
grana  jury.  Tne  evidence  showed  that  he  was  either  known,  or  could  have  been 
known  by  the  exercise  of  slight  diligence.  Held  that,  as  the  allegation  was  not  sua 
tained  by  the  proof,  the  oonyiction  could  not  be  supported. 

Appeal  from  district  court,  Freestone  county;  S.  B.  Frost,  Judge. 

Indictment  for  fraudulently  disposing  of  mortgaged  property.  The  defend- 
ant, Ben.  Presley,  was  convicted  of  fraudulently  disposing  of  certain  mort- 
gaged property,  to-wit,  of  a  horse.    The  defendant  appeal^. 

Kirnen^  Gardner  d*  Btf^eredge^  for  appellant.  AssU  Atty.  Oen,  Davidsorif 
for  the  State. 

Hurt,  J.  This  conviction  was  for  fraudulently  selling,  trading,  and  dis- 
posing of  certain  mortgaged  property.  It  is  alleged  in  the  indictment  that  the 
property  was  sold,  traded,  and  disposed  of  to  a  certain  person  whose  name  is 
to  tbe  grand  jurors  unknown.  Upon  the  trial,  it  was  shown  that  the  prop- 
erty— a  horse — was  traded  to  one  Ike  Thomas,  and  this  fact  was  evidently 
known  to  the  grand  jury,  or  could  have  been  known  by  the  smallest  degree  of 
diligence.  If  the  name  of  the  person  to  whom  the  property  was  sold  or  traded 
was  known  to  the  grand  jury,  it  was  essential  that  it  shotdd  have  been  given 
in  the  imhctment.  The  assistant  attorney  general  contends  that,  since  the 
question  is  the  intent  to  defraud,  it  matters  not  to  whom  the  property  was 
sold  or  traded.  While  this  is  true,  the  indictment  should  nevertheless  inform 
the  accused  of  the  name  of  the  person  to  whom  the  property  was  sold  or  traded. 
mish  V.  Republic,  1  Tex.  455;  Burch  v.  Republic,  Id.  609;  BtaU  v.  Smith. 
25  Tex.  64. 

The  indictment  in  this  case  is  sufficient;  but  the  proof  fails  to  sustain  the 
allegation  that  the  name  of  the  person  to  whom  the  property  was  sold  or 
traded  was  unknown  to  the  grand  jury.  As  above  stated,  the  proof  shows 
beyond  a  doubt  tliat  the  horse  was  traded  to  Ike  Thomas,  which  fact  could  have 
been  ascertained  by  the  use  of  any  diligence  whatever.  The  judgment  is  re- 
versed, and  the  cause  remanded. 


Shambergeb  0.  State. 
{Court  of  AppeaU  of  Texas,    December  14, 1887.) 

Homicide— Triai/— Reading  to  Jubt  Obdbb  Chanoino  Vbitub. 

On  the  trial  of  an  indictment  for  murder,  found  in  one  oounty,  and  removed  to  an- 
other county  for  trial,  on  account  of  local  prejudice,  it  is  Improper  for  the  court  to 
allow  the  prosecution  to  read  to  the  Jury  the  order  of  the  court  in  which  the  indict- 
ment was  found  changing  the  venue. 

Same — ^Inbtbuctions. 

On  the  trial  of  an  indictment  for  murder,  the  court  instructed  the  jury :  **If  from 
the  evidence  you  believe  that  S.  took  her  own  life,  that  the  fatal  shot  which  de- 
prived her  of  life  was  not  flred  by  the  defendant,  but  by  her  own  hand,  or  by  any 
other  means  than  the  act  of  the  defendant,  then  he  Is  not  guilty,  and  you  should  so 
find.  '*  Held  erroneous,  as  it  placed  upon  defendant  the  burden  of  proving  his  in- 
nocence. It  should  have  made  their  flnaing  depend  upon  a  reasonable  doubt  whether 
defendant  killed  the  deceased,  or  whether  she  killed  herself . 

Appeal  from  district  court,  Kaufman  county;  S.  B.  Frost,  Judge. 
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Indictment  charging  defendant,  Henry  Shamberger,  with  the  murder  of 
Anna  Smith,  found  in  Hunt  county,  and  removed  to  Kaufman  county,  for 
trial.  Trial,  verdict  of  guilty  in  the  second  degree,  and  defendant  sentenced 
to  confinement  for  a  term  of  10  years  in  the  penitentiary,  and  he  appealed. 

B,  W.  Terhune,  R,  L.  Porter,  B.  B.  Perkins^  and  Clark  <£  MorroWt  for  ap- 
pellant.   A88t.  Atty,  Gen.  Davidso7h  for  the  State. 

WiLLSON,  J.  This  prosecution  was  instituted  in  Hunt  county,  but,  on  mo- 
tion of  the  defendant,  the  venue  was  changed  to  Kaufman,  and  the  con- 
viction was  had  upon  a  trial  in  tlie  latter  county.  On  the  trial,  the  state, 
over  defendant's  objection,  read  in  evidence  to  the  Jury  the  order  of  the. dis- 
trict court  of  Hunt  county  changing  the  venue.  This  order  recites  that  there 
"exists  such  a  prejudice  against  the  defendant  in  Hunt  county  that  he  can- 
not get  a  fair  trial,  and  that  there  is  a  combination  of  influential  persons 
against  him  in  said  Hunt  county."  It  was  error  to  admit  said  order  in  evi- 
dence. It  was  wholly  irrelevant  to  the  issue  on  trial.  It  was  merely  a  rec- 
ord of  the  court  showing  the  jurisdiction  of  the  district  court  of  Kaufman 
county  over  the  case.  It  was  not  a  matter  of  evidence  for  the  jury,  but  for 
the  court  alone.  There  was  no  issue  as  to  the  Jurisdiction  of  the  court  over 
the  case  to  be  determined  by  the  jury,  save  the  simple  one  of  the  commission 
of  the  offense  in  Hunt  county.  It  was  the  province  and  duty  of  the  court 
alone  to  determine  the  question  of  the  jurisdiction  of  the  district  court  of 
Kaufman  county  to  try  and  determine  the  case.  An  instruction  to  the  jury 
that  the  venue  of  the  case  had  been  changed  from  Hunt  to  Kaufman  county, 
and  that  if  the  proof  showed  the  offense  was  committed  in  Hunt  county,  the 
venue  was  sufficiently  proved,  was  all  that  wa^  necessary,  and  all  that  was 
proper  with  reference  to  the  matter  of  jurisdiction.  A  complaint  upon  which 
an  information  is  based  is  not  admissible  evidence  for  the  state.  Even  the 
information  or  indictment  in  a  criminal  case  cannot  be  used  as  evidence  of 
the  facts  charged  therein.  They  only  serve  the  purpose  of  pleadings.  So 
an  order  changing  the  venue  in  a  criminal  cause  only  serves  the  purpose  of 
transferring  the  cause  toanother  jurisdiction,  and  furnishes  to  the  court  of 
such  other  jurisdiction  evidence  of  its  authority  to  try  said  cause.  It  is  for 
no  purpose  competent  evidence  to  go  before  the  jury.  Lang  v.  Statet  17 
Tex.  App.  128.  Evidence,  to  be  admissible,  must  relate  to  facts  in  issue, 
and  to  relevant  facts.  In  this  case  the  fact  in  issue  was  the  guilt  of  the  de- 
fendant of  the  crime  with  which  he  was  charged.  The  order  changing  the 
venue  in  the  cause  in  no  way  related  to  that  issue.  But,  notwithstanding  its 
irrelevant  character,  its  recitals  were  well  calculated  to  prejudice  the  minds 
of  the  jury  against  the  defendant.  Hunt  county  was  the  home  of  the  defend- 
ant, and  the  county  in  which  the  alleged  offense  was  committed.  The  order 
showed  that  it  was  upon  his  motion  that  the  cause  had  been  transferred  for 
trial  from  the  county  of  his  home — ^fron^  the  people  among  whom  he  resided, 
and  who  were  acquainted  with  him — ^to  another  county ;  and  upon  the  grounds 
that  in  his  own  county,  and  among  those  best  acquainted  with  him,  and  with 
the  facts  of  the  alleged  crime,  there  existed  against  him  such  a  prejudice  tva 
would  prevent  him  from  having  a  fair  and  impartial  trial  in  said  county;  and 
that  there  existed  against  him,  in  said  county,  a  combination  of  influential 
persons,  etc.  A  recital  of  these  facts  to  a  jury  would  materially  and  certainly 
prejudice  their  minds  against  the  defendant.  A  defendant  is  entitled  to  a 
verdict  on  competent  evidence,  and  the  admission  of  incompetent  evidence, 
such  as  might  influence  a  jury,  requires  a  conviction  to  be  set  aside,  even 
though  there  be  sufficient  legal  evidence  to  sustain  it.  Draper^s  Case,  22 
Tex.  ^4.  Furthermore,  the  error  of  admitting  the  incompetent  evidence  re- 
ferred to  was  intensified  by  the  comments  thereon  of  the  state's  counsel  in 
his  concluding  argument  to  the  jury.  These  errors  were  not,  and  could  not 
be,  cured  by  the  instruction  of  the  court  to  the  jury  not  to  consider  the  tact 
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that  the  venue  had  been  changed.  Myers  v.  StaUy  6  Tex.  App.  19.  With 
respect  to  other  evidence  admitted  over  defendant's  objection  we  do  not  think 
any  material  error  was  committed. 

In  one  particular  we  think  the  cliarge  of  the  court  is  erroneous.  In  charg- 
ing, upon  the  defendant's  theory,  that  the  deceased  killed  herself,  the  lan- 
guage of  the  charge  is  as  follows:  "If  from  the  evidence  you  believe  that 
Anna  Smith  took  her  own  life,  that  the  fatal  shot  which  deprived  her  of  life 
was  not  fired  by  the  defendant,  but  by  her  own  hand,  or  by  any  other  means 
than  the  act  of  the  defendant,  then  he  is  not  guilty,  and  you  should  so  find." 
This  paragraph  of  the  charge  in  effect  devolves  upon  the  defendant  the  burden 
of  proving  his  innocence.  It  requires  the  jury  to  believe  from  the  evidence 
that  he  was  not  guilty;  that  he  did  not  kill  the  deceased,  but  that  deceased 
killed  herself.  The  instruction  should  have  been  that  if,  from  all  the  evi- 
dence, the  jury  entertained  a  reasonable  doubt  whether  defendant  killed  the 
deceased,  or  whether  the  deceased  killed  herself,  they  would  acquit  him, 
Dubose  V.  State,  10  Tex.  App.  253;  Jones  v.  State,  18  Tex.  App.  14;  Humph- 
ries  V.  StaUy  18  Tex.  App.  309;  Phillips  v.  State,  19  Tex.  App.  158. 

Because  of  the  errors  we  have  discussed,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 


Navarro  v.  State. 

(Court  of  AppeaU  of  Texas,    November  96, 1887.) 

Abortion— lNDicmc]»nv—DB9CBiPTio?r  or  Offbnsb. 

An  iudiotment  alleging  that  defendant  aBsaulted  a  woman,  being  pregnant,  and 


wiUf uUy  and  desiffnealy  procured  an  abortion  without  her  oonaent/by  striking  and 
kicking  her,  sufficiently  charges  the  offense  of  procuring  an  abortion  oy  violenoe. 

9.   SaMB—WiTNESS— COMPBTBNCT— HuSBi^ND  AND  WlTB. 

The  wife  of  the  accused,  heing  the  party  injured,  is  a  competent  witness  for  the 
state  in  the  trial  of  an  indictment  for  procuring  an  abortion  by  violenoe. 
8.  Samb~-Opinion  Evidbncb^Non-Expbbts. 

A  witness  testified,  without  showing  her  oompetenoy  as  an  expert,  that  an  abor- 
tion produced  upon  her  was  caused  by  a  kick.    Meld  error,  but  that,  if  the  witness 
had  stated  all  the  facts  in  the  matter,  so  that  the  jury  ooula  have  judged  of  the  cor- 
rectness of  her  conclusions,  it  would  nave  been  ixnmateriiJ.^ 
4.  Same— EzAioNATioN— Lbadino  Question. 

A  leading  question  was  properly  admitted,  when  the  record  shows  that  the  judge 
allowed  it  because  the  witness  was  ignorant  of  the  language,  dull,  and  imwilhng  to 
testify. 

Appeal  from  district  coui-t,  Cameron  county;  J.  0.  Russell,  Judge. 

Juan  Navarro  was  convicted  of  producing  an  abortion  on  his  wife,  by  un- 
lawful violence,  and  the  penalty  assessed  was  a  term  of  four  years  in  the  pen- 
itentiary. In  brief,  the  evidence  shows  that  the  accused,  at  the  time  of 
the  offense,  was  confined  in  jail  on  a  charge  of  misdemeanor;  that  his  wife 
went  to  the  jail  to  see  him;  that  he  directed  her  to  go  to  see  a  lawyer  in 
his  interest;  that  she  went,  but  did  not  return  to  the  jail  on  that  day;  that 
when  she  saw  him  the  next  day,  the  defendant  charged  that  her  failure  to  re- 
turn to  him  on  the  previous  evening  was  an  assignation  into  which  she  en- 
tered with  the  lawyer;  that  he  became  enraged,  and,  exclaiming:  "If  that 
child  [she  being  pregnant]  is  mine,  put  it  in  my  hand,"  and  kicked  her 
violently  on  the  stomach.  He  afterwards  expressed  regret,  and  his  wife  liar- 
bored  no  ill  feeling  towards  him.  She  subsequently  gave  bii-th  to  two  dead 
children.  The  indictment  was  that  the  defendant  in  and  upon  a  woman  be- 
ing pregnant  did  make  an  assault,  and  unlawfully  and  designedly  and  without 
her  consent  procure  an  abortion,  by  striking  and  kicking  and  violently  using 
her. 

>  Non-expert  witnesses  may  give  their  opinion  upon  stating,  so  far  as  possible  J;he  facts 
upon  which  that  opinion  is  based.  Turnpike  Co.  v.  Andrews,  (Ind.)  1  N.  E.  Rep.  ddii 
Ellian  V.  Railroad  Co.,  (Ga.)  8  S.  B.  Rep.  621. 
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Aisst,  Atty.  Gen,  Davidson,  for  the  State.    No  appearance*  for  defendant. 

Hurt,  J.  In  this  case  there  was  no  motion  to  quash  the  indictment,  but 
the  suflSciency  of  the  same  was  questioned  by  a  motion  in  arrest  of  judgment. 
Without  noticing  separately  the  several  grounds  upon  which  it  was  based,  it 
suffices  to  say  that  the  indictment  is  not  obnoxious  to  any  one  of  them. 

The  trial  was  had  upon  a  charge  of  procuring  an  abortion  by  an  unlawful 
assault  upon  the  prosecuting  witness,  appellant's  wife;  the  assault  being  al- 
leged to  have  been  made  with  the  design  of  producing  that  effect.  To  prove 
the  assault  and  the  intent,  the  injured  party,  the  wife  of  appellant,  was  in- 
troduced by  the  state.  Under  the  statute,  she  was  clearly  a  competent  wit- 
ness. Testimony  was  given  by  the  said  witness,  to  the  effect  that,  in  a  fit  of 
Jealousy,  appellant  had  kicked  her  on  the  abdomen,  accompanying  the  act  with 
words  to  be  noticed  hereaf  ler.  She  further  testifies  that  about  nine  days  there- 
after she  gave  birth  to  a  still-born  child,  its  skull  being  crushed  or  mashed  in, 
and  in  three  pieces;  that  after  the  lapse  of  another  nine  days  another  was 
born,  and  that  decomposition  had  so  far  set  in  that  its  sex  was  not  distinguish- 
able. This  witness  was  also  permitted  to  testify,  over  objection,  that  the  said 
abortion  was  the  result  of  the  kick  described.  It  is  sometimes  difficult  to  fix 
the  point  at  which  the  competency  of  a  non-expert  witness  to  assign  a  certain 
cause  to  a  named  result  ends.  Assuredly,  if  one  receive  a  blow  which  leaves 
an  immediate  marked  impress,  that  is  appreciable  by  the  senses  of  him  who 
receives  it,  or  that  is  in  a  like  manner  made  sensible  to  by-standers,  neither 
the  injured  party  nor  theon-looker  need  be  an  expert  to  qualify  him  to  testify 
that  the  injury  was  the  result  of  the  blow  given.  But  when  a  claimed  result 
becomes  so  remote  that  conclusion  and  deduction  are  necessary  to  connect  it 
with  a  cause,  then  the  non-expert  witness  may  only  state  physical  facts  and 
symptoms  experienced,  leaving  the  conclusion  from  them  to  the  jury  trying 
the  cause.  We  are  of  the  opinion  that  the  testimony  was  inadmissible,  it  com- 
ing within  the  last-named  class,  and  the  witness  not  having  been  qualified  as 
an  expert.  For  the  error  in  admitting  it,  however,  we  would  not  feel  author- 
ized to  reverse  the  judgment,  had  the  witness  gone  on  to  state  the  facts  upon 
which  she  based  her  opinion,  for  then  the  jury  would  have  been  enabled  to 
compare  and  judge  of  the  correctness  of  the  conclusion.  In  her  testimony  there 
is  an  absence  of  such  facts.  True,  she  states  that  she  had  "felt  life  in  the 
child  before  I  [shej  was  assaulted  by  the  defendant, "  but  she  does  not  say  at 
what  length  of  time  before,  nor  that  she  did  or  did  not  feel  such  sensation  there- 
after. No  symptoms  were  testified  to  by  her  or  others  after  the  receipt  of  the 
kick,  from  which  a  conclusion  as  to  its  effect  might  be  drawn.  Then,  again,  the 
testimony  fails  to  show  definitely,  or  with  reasonable  certainty,  as  to  whether 
the  skull  of  the  first  child  delivered  was  reduced  to  three  pieces  by  violence, 
or  whether  it  had  fallen  apart  at  the  sutures,  by  reason  of  the  decomposition 
that  had  set  in.  These  facts  were  susceptible  of  proof,  and  should,  at  least, 
have  been  made  reasonably  certain. 

In  response  to  a  leading  question  put  by  the  district  attorney  (she  having 
evaded  other  methods  of  eliciting  the  testimony  sought)  the  same  witness  an- 
swered that  appellant  said,  as  he  was  in  the  act  of  kicking  her:  "If  that  is 
my  child,  put  it  in  my  hands."  To  the  bill  of  exceptions  thereto  the  trial 
judge  appends  an  explanation,  to  the  effect  that  he  had  permitted  this  form  of 
question  because  the  witness  was  ignorant  of  the  language,  and  generally  dull, 
and  that  she  had  shown  herself  to  be  an  unwilling  witness.  Leading  ques- 
tions are  permissible,  even  in  a  direct  examination,  "  where  the  witness  appears 
to  be  hostile  to  the  party  producing  liim,  or  in  the  interest  of  the  other  party, 
or  is  unwilling  to  give  evidence."  1  Greenl.  £v.  g  435.  The  testimony  and 
appended  explanation  to  the  bill  of  exceptions  show  the  existence  of  all  these 
three  elements  which  remove  the  bar  to  leading  questions.  The  witness  did 
not  institute  this  prosecution,  in  fact  was  evidently  "hostile"  to  it;  she  for- 
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gave,  as  only  woman  can,  as  is  evidenced  by  her  visits  and  ministrations  to 
her  husband  in  the  jail  to  which  a  prior  offense  had  consigned  him,  even  up  to 
the  day  she  was  prostrated  by  premature  confinement.  That  she  was  *'  unwill- 
ing" to  testify  is  manifest  from  her  evasions  of  the  very  questions  propounded 
to  elicit  this  evidence.  Under  these  circumstances,  the  form  of  the  question 
was  clearly  allowable;  and  the  evidence  was  highly  material*  as  bearing  upoa 
the  intent. 
For  the  error  noticed  the  judgment  is  reversed,  and  the  cause  remanded. 


Ormak  0.  State. 
(Court  of  Appeals  of  Texas.    December  16, 188T.) 

1.  Hovicibs—Murdbb—Sblf-Dbfbnsis— Instructions. 

In  a  trial  for  murder,  when  the  defendant  pleads  self-defense,  and  the  evidence 
tends  to  show  that  if  tne  deceased  made  any  attack  upon  the  defendant  it  was  a 
murderous  attack,  it  is  error  to  instruct  the  lury  as  to  the  provisions  of  Pen.  Code 
Tex.  art  572,  which  relates  to  killing  in  defense  of  an  unlawful  and  violent  attack 
not  murderous  in  its  character. 

2.  BaMB— MaNSLAUOHTBR— ADEQUA.TE  CaUSB. 

In  a  trial  for  murder  it  appeared  that  the  deceased  had  used  indeoent  and  insult- 
ing language  oonoeming  tne  mother  and  sister  of  the  defendant  and  had.  for  sev- 
eral hours  before  the  kiUmgjbeen  looking  for  the  defendant  with  tne  avowed  purpose 
of  shooting  him  on  sight.  Held^  that  an  instruction  on  the  issue  of  manslaugnter 
which  restricted  the  ^adequate  cause**  for  the  sudden  passion  that  would  make  the 
kiliing  manslaughter,  to  the  insulting  language  used,  and  did  not  include  the  threats- 
made  oy  deceased,  was  erroneous. 
8.  Samb— "CJoouNO  Time.** 

In  a  trial  for  murder  it  appeared  that  the  deceased  had  entered  defendant's  saloon 
while  defendant  was  out,  and  had  used  insulting  language  concerning  defendant*a 
mother  and  sister,  and  had  also  threatened  to  kill  defendant  on  sight;  that  after- 
wards  defendant  came  in,  and  when  told  of  the  remarks  used  by  deceased  went  out 
for  a  few  moments,  came  back  and  got  his  pistol,  and  went  out  again ;  that  he  met 
deceased  on  the  street,  and,  on  his  refusal  to  retract  his  words,  shot  him.  If  eld.  that 
an  instruction  to  the  effect  that  ^cooling  time**  was  the  time  for  passion  to  suDside 
and  reason  to  interpose  after  provocation,  was  erroneous  as  not  applicable  to  the 
facts  in  the  case.  » 
4.  Witness— PaiTiLBaBD  Communications— Attorney  anb  Client. 

In  a  trial  for  murder  it  appeared  that  the  deceased  had  used  insulting  langruage- 
oonceming  def endant*s  mother  and  sister.  Defendant  went  to  an  attorney  and  con- 
sulted him  as  to  what  would  be  the  pmialty  for  killing  the  deceased  in  such  case. 
Held^  that  this  was  not  such  a  communication  between  attorney  and  client  as  would 
be  privileged.* 

Following  Orman  v.  State,  8  S.  W.  Rep.  468. 

Appeal  from  district  court,  McLennan  county;  J.  N.  Henderson,  Judge. 

Indictment  for  murder.  This  is  defendant's  second  appeal  from  bis  con- 
viction of  murder  in  the  second  degree.  He  was  charged  with  the  murder  of 
W.  F.  Houghston,  and  the  facts  appear  in  Orman  v.  State,  S  S.  W.  Rep.  468. 
On  the  second  trial  the  court  charged  the  jury  as  follows:  "As  to  'cooling 
time,'  the  court  charges  you  that  it  is  time  for  passion  to  subside  and  reason 
to  interpose  after  provocation.  What  is  cooling  time  is  a  question  for  the 
jury  under  the  facts  and  circumstances  of  each  particular  case.*' 

George  Clark  and  Herring  <&  Kelley,  for  appellant.  Asst,  Atty,  Gen.  Dao- 
iclsony  for  the  State. 

WiLLsoN,  J.  This  cause  was  before  us  upon  a  former  appeal,  upon  sub- 
stantially the  same  facts  and  charge  of  the  trial  court,  and  the  judgment  of 
conviction  was  reversed  and  the  cause  remanded  for  another  trial,  because  of 
an  error  in  the  charge  upon  self-defense.  22  Tex.  App.  604, 3  S.  W.  Rep.  468. 
We  held  on  the  former  appeal  that  it  was  error  to  charge  with  respect  to  the 

1  As  to  what  communications  to  an  attorney  are  privileged,  see  Manufacturing  Co.  v^ 
Frawley,  (Wis.)  32  N.  W.  Rep.  768. 
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character  of  self-defense  defined  in  article  572,  Pen.  Code,  because  the  facts 
of  the  case  did  not  demand  and  warrant  sucli  a  charge,  for  the  reason  that  if 
deceased  made  an  attack  upon  the  person  of  the  defendant,  it  was  a  murder- 
ous attack,  coming  clearly  within  the  provisions  of  article  570,  Pen.  Code, 
and  hence  that  article  alone  was  applicable  to  the  evidence.  Upon  the  issue 
of  self-defense,  the  evidence  in  the  record  now  before  us  is  in  no  material  par- 
ticular different  from  that  which  was  before  us  On  the  first  appeal;  and  yet  the 
learned  trial  judge  gave  in  his  charge  to  the  jury  the  substance  of  article  572, 
which  portion  of  his  charge  was  promptly  excepted  to  by  the  defendant.  We 
still  entertain  the  opinion  that  such  charge  was  inapplicable  to  the  facts  of 
this  case,  calculated  to  confuse  and  mislead  the  jury,  and  injuriously  affect 
the  defendant's  rights.  As  made  by  the  evidence  the  issue  of  self-defense 
was  governed  by  the  provisions  of  article  570  alone,  and  article  572  should 
not  have  been  given  in  charge.  Kendall  v.  State,  8  Tex.  App.  569.  In  the 
case  cited,  it  is  said:  "If  the  attack  of  the  person  slain  was  manifestly  with 
the  intent  to  murder  or  maim, — ^that  is,  made  with  weapons  or  other  means 
calculated  to  produce  either  of  those  results, — then  there  is  no  occasion  to  in- 
struct a  jury  as  to  the  law  which  obtains  in  case  the  attack  was  of  a  milder 
character,  because  such  law  is  not  applicable  to  the  case,  and  can  subserve 
no  purpose  other  than  to  confuse  the  jury."  It  is  manifest  from  the  evidence 
in  this  case,  that  if  the  deceased,  at  the  time  he  was  shot  by  the  defendant, 
was  making  any  attack  upon  the  defendant,  it  was  an  attack  with  a  deadly 
weapon,  and  made  with  the  intent  to  kill  the  defendant,  or  inflict  upon  him 
serious  bodily  harm.  There  is  no  evidence  even  tending  to  show  an  attack 
of  a  milder  character. 

As  a  part  of  the  law  of  self-defense,  the  charge  of  the  court,  with  reference 
to  threats  made  by  deceased  against  the  appellant,  is  complained  of  by  de- 
fendant, and  upon  this  subject  a  special  instruction  was  requested  by  counsel 
for  defendant,  and  was  refused  by  the  court.  After  a  careful  examination  of 
this  portion  of  the  court's  charge,  we  are  of  the  opinion  that  it  is  full,  fair, 
and  correct,  applicable  and  peitinent  to  the  evidence,  net  only  embodying  the 
law  as  expressed  in  the  refused  special  instruetion.  but  more  favorably  to  the 
defendant  than  in  the  said  special  Instruction. 

Serious  objections  are  urged  by  counsel  for  the  defendant  to  the  court's 
charge  upon  the  issue  of  manslaughter.  Except  in  two  particulars  we  are  of 
the  opinion  that  the  charge  upon  manslaughter  is  not  materially  erroneous. 
It  restricts  the  **adequate  cause"  to  the  insulting  language  used  by  the  de- 
ceased about  the  mother  and  sister  of  the  defendant.  This  we  think  was 
error.  It  was  in  evidence  that  the  deceased,  for  several  hours  -preceding  the 
killiog,  was  searching  for  the  appellant  with  the  avowed  purpose  of  killing 
him  on  sight,  and  was  armed  with  a  pistol,  with  which  he  stated  he  intended 
to  kill  the  defendant.  Defendant  had  been  informed  of  the  threats  and  con- 
duct of  the  deceased  just  prior  to  the  killing.  It  should  have  been  submitted 
to  the  jury  whether  these  fa,cts  alone  did  not  constitute  "adequate  cause,"  or 
if  not,  whether,  in  connection  with  the  insulting  language  used  by  deceased 
about  defendant's  mother  and  sister,  there  was  not  "adequate  cause."  Any 
oondition  or  drcumstance  which  is  capable  of  creating  sudden  passion,  ren- 
dering the  mind  incapable  of  cool  reflection,  may  be  "adequate  cause,"  and 
where  the  evidence  shows  a  number  of  conditions  or  drcumstanoes  tending 
either  singly  or  collectively  to  show  "adequate cause,"  the  jury  should  not  be 
restricted  by  the  charge  to  the  consideration  of  a  single  condition  or  circum- 
stance, but  should  be  directed  to  consider  them  all  in  determining  the  ques- 
tion of  "adequate  cause."  Neylandv.State,  IS  Tex.  App,  bS6;  Williams  \\ 
State,  15  Tex.  App.  617;  Miles  v.  8tate,  18  Tex.  App.  156;  Howard's  Case, 
23  Tex.  App.  265,  5  S.  W.  Eep.  231. 

The  other  error  in  the  charge  on  manslaughter  is  that  portion  of  said  charge 
which  instructs  the  jury  as  to  "cooling  time."  That  portion  of  the  charge 
v.6s.w.no.7 — 36  ^  r 

Digitized  by  VjOOQ IC 


546  SOUTHWESTERN  REPORTER.  [TeX. 

was,  we  think,  inapplicable  to  the  facts,  and  not  the  law  of  the  case.  In 
other  respects  we  are  not  prepared  to  say  that  the  charge  upon  mansJaiighter, 
or  upon  any  other  issue  in  the  cjuse,  is  erroneous.  But  for  the  error  we  have 
mentioned  the  conviction  must  be  set  aside.  "With  respect  to  the  testimony 
of  the  witness  Herring,  we  held  on  tlie  former  appeal  that  it  was  not  privil- 
eged, and  was  properly  admitted,  and  we  adhere  to  that  view. 

We  do  not  think  the  court  abused  its  discretion  in  refusing  to  grant  defend- 
ant's motion  for  a  new  trial  upon  the  grounds  of  the  disqualification  of  the 
juror  McCrary  and  the  alleged  misconduct  of  the  jury.  It  satisfactorily  ap- 
pears that  the  defendant  was  not  injured  in  his  rights  by  reason  of  said  juror 
having  passed  upon  the  case,  and  that  Davis,  the  newspaper  reporter,  did  not, 
by  any  misconduct  of  the  jury,  obtain  information  about  the  verdict;  but  that 
he  obtained  all  the  infonnation  he  had  in  regard  to  the  verdict  by  tfie  low 
and  disreputable  method  of  eavesdropping,  and  reported  the  verdict  to  the 
newspaper  he  represented,  without  kno.wing  whether  his  report  was  true  or 
false.  This  indefensible  conduct  of  the  reporter,  Davis,  was  a  flagrant  con- 
tempt of  the  court,  and  was  a  most  reprehensible  invasion  of  the  precincts 
of  justice,  which  should  have  been,  if  it  was  not,  promptly  and  severely  pun- 
ished by  the  trial  court. 

The  remarks  of  counsel  for  the  prosecution  In  his  closing  address  to  the 
jury,  and  which  are  presented  in  the  record  by  a  bill  of  exception,  were  cer- 
tainly unwarranted  by  any  evidence  in  the  case,  and  were  discourteous  to  op- 
posing counsel.  The  learned  trial  judge  properly  and  promptly  reprimanded 
the  counsel  for  making  the  remarks,  and  instructed  the  jury  to  disregard 
them.  We  will  express  no  opinion  as  to  what  would  be  our  disposition  of 
this  case,  were  these  improper  remarks  the  only  error  disclosed  by  the  record* 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ck>BTBZ  0.  Statb. 

(Ccwrt  of  AppeaU  of  l^xas.    December  16, 1887.) 

Gk>irepmiLor— Cbdciital  Pbosbcutioh— Proof  ov  Coitspibaot— DBcmuTioira  om  Ooh- 

ftmULTOB. 

On  the  trial  of  an  indiotment  for  the  larceny  of  a  beef,  the  only  evidence  connect- 
tng  defendant  with  the  crime  was  that  of  the  staters  witness,  that  defendant^  his 
brother,  and  the  stolen  beef  arrived  at  a  ranch  one  night  at  the  same  time;  that  de- 
fendant waa  taken  sick,  and  immediately  went  to  bed,  where  he  remained  several 
days;  that  next  morning  defendant's  brother  killed  the  beef;  that  he  told  witoeaa 
that  defendant  was  hurt  whUe  helping  to  lasso  the  beef;  and  the  defendant  while 
sick  and  out  of  his  mind  was  put  in  the  wagon  with  the  beef  and  removed  from  the 
ranch.  Heid,  that  the  facts  did  not  suiflciently  show  an  existing  conspiracy  between 
defendant  and  his  brother  to  admit  In  evidence  the  declarations  by  the  brother  against 
him.i 

Appeal  from  district  court,  "Webb  county;  J.  C.  Eussell,  Judge. 
Cesario  Cortez  was  indicted  and  convicted  of  larceny,  and  appealed. 
Asst.  Atty,  Gen.  Davidson,  for  the  State.    No  appearance  for  appellant. 

HuBT,  J.  This  is  a  conviction  for  theft  of  a  beef  steer.  The  facts,  con- 
densed, are  these:  McDowell  &  8heldon  owned  a  certain  stag  beef,  about  9 
years  old,  which  ranged  in  Eucinal  county.  Said  beef  was  driven  to  the  Tan* 
quecilias  ranch  in  Eucinal  oounty  by  Esteban  Cortez.  State's  witness  Yaca 
states  that  be  knew  defendant  and  his  brother  Esteban;  that  the  beef  waa 

1  Where  the  evidence  discloses  a  conspiracy  prima  fadSj  any  act  or  declaration  of  a 
member  thereof,  whether  a  defendant  or  not,  in  furtherance  of  the  common  design,  is 
competent  evidence  against  all  the  defendants.  The  Anarchists*  Case,  (111.)  19  N.  K.  Bep, 
866;  although  the  acts  and  declarations  of  sucn  member  were  done  and  made  in  the  ab- 
aenoa  of  his  associates,  McKee  v.  State,  (Ind.)  12  N.  E.  Rep.  510;  or  before  theperpe- 
tratkm  of  the  orime,  if  in  the  furtherance  of  it,  Williams  v.  State,  (Teac)  6  S.  W.  Bepw 
658. 
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killed  at  hte  pena.  The  night  before  it  was  killed,  Esteban  Cortez  and  defend- 
ant arrived  at  his  rahcli  about  the  same  time,  defendant  arriving  about  7  or  8 
o'clock,  and  Esteban  about  9  o'clock,  and  the  next  morning  he  saw  the  beef 
In  tlie  pen.  Defendant  arrived  on  horseback,  immediately  came  into  the  house 
and  laid  down,  complaining  of  severe  pains  in  his  stomach  and  head;  he  re- 
mained in  bed  verj  sick  for  four  days.  Defendant  was  alone  when  he  came 
to  witness*  Iiouse.  He  had  no  beef  with  him.  Defendant  said  nothing  ex- 
cept to  complain  of  his  stomach  and  head,  and  was  in  bed  when  the  beef  was 
killed.  On  the  second  day,  when  his  mother  came  after  him,  he  was  put  in 
the  wagon  with  the  slaughtered  beef,  and  he  and  his  mother,  and  brother 
Esteban,  and  the  meat  all  left  for  Laredo.  When  placed  in  the  wagon,  de- 
fendant was  out  of  his  head.  Faustina  Yaca  states  that  when  he  was  at  the 
ranch  on  the  night  when  the  beef  was  brougiit  there,  it  was  after  dark;  they 
all,  that  is,  Esteban,  defendant,  and  the  beef,  arrived  together.  This  wit- 
ness also  states  that  he  did  not  know  of  anything  connecting  defendant  with 
the  beef  except  what  Esteban  told  him. 

Now,  stating  the  case  most  strongly  against  defendant,  it  would  be  this: 
A  beef  was  stolen;  defendant  and  hia  brother  drove  this  beef  up  to  the  ranch 
of  Yaca,  at  night;  two  days  after,  his  brother  slaughtered  this  beef,  placed 
the  meat  in  a  wagon  with  defendant  and  his  mother,  (defendant  being  out  of 
his  mind,)  and  left  the  ranch  for  Laredo.  The  theory  of  the  state  was  that 
defendant  and  brother  had  entered  into  a  conspiracy  to  steal  the  beef,  slaughter 
same,  and  carry  the  meat  to  Laredo.  In  the  absence  of  defendant,  Esteban 
Cortez  told  Yaca  and  Davolino  that  defendant  had  been  hooked  and  tlirown 
from  his  horse  by  the  beef  while  he  was  helping  him,  Esteban,  to  lasso  the 
beef;  that»  to  save  himself,  defendant  had  to  shoot  the  beef  twice,  and  that 
this  was  how  defendant  came  to  be  hurt.  Defendant  was  not  present  when 
the  beef  was  slaughtered,  nor  did  he  have  anything  to  do  with  placing  tlie 
meat  in  the  wagon;  the  only  connection  with  the  beef,  if  connected  at  all,  be- 
ing that  he  and  his  brother  drove  it  to  the  ranch  at  night.  Was  this  fact  suf- 
ficient to  show,  prima  facie,  a  conspiracy  not  only  to  steal,  but  to  slaughter 
and  take  the  meat  to  Laredo?  We  think  not.  The  conspiracy  was  at  an  end, 
if  there  was  a  conspiracy  at  all,  when  the  beef  was  driven  to  Yaca's  ranch, 
and  defendant  left  it  and  went  into  tiie  house.  This  being  the  case,  the  dec- 
larations of  his  brother  Esteban  Cortez  were  clearly  inadmissible.  But  let 
us  concede  that  proof  of  conspiracy  was  made,  and  that  the  conspiracy  was 
pending — not  consummated — when  Esteban  made  the  declarations;  were  they 
admissible  against  his  co-conapirator,  the  defendant?  After  giving  this  sub- 
ject a  thorough  investigation,  we  must  answer  the  question  in  the  negative. 
The  principle  upon  which  the  acts  and  declarations  of  one  conspirator  are  ad- 
mitted against  the  person  prosecuted  is  that  by  the  act  of  conspiracy  together 
the  conspirators  have  Jointly  assumed  to  themselves,  as  a  body,  the  attribute 
of  individuality,  so  far  as  regards  the  prosecution  of  the  common  design;  thus 
rendering  whatever  is  done  or  said  by  any  one  in  furtherance  of  that  design 
a  part  of  the  res  gestcB,  and  therefore  the  act  of  all.  8  Greenl.  Ev.  §  94.  It  will 
be  seen  from  this  author  that  only  the  declarations  which  are  made  during  the 
conspiracy  and  in  furtherance  of  its  object  are  admissible.  Declarations  wiiich 
were  merely  narratives  of  fact  are  to  be  rejected.  U.  S.  v.  Qonnell,  8  Crim. 
Law  Mag.  614.  Applying  this  rule  to  the  case  before  us,  we  iind  that  the 
declarations  of  Esteban  Cortez  were  not  in  furtherance  of  the  common  design, 
but  simply  a  narrative  of  past  events.  Tliey  are  not  of  the  res  gestce  of  the 
conspinicy,  and  are  hearaay  merely.  The  conspiracy  being  at  an  end, — consum- 
mated,— why  are  not  the  declarations  of  a  co-conspirator  admissible  as  well 
as  if  made  during  the  pendency  of  the  conspiracy?  Simply  because  the  dec- 
larations cannot  be  more  nor  less  than  n^uratives  of  past  events.  They  can- 
not further  the  common  design,  because  viere  is  no  common  design.  Now, 
the  principle  is  the  same  whether  the  conspiracy  be  ended  or  perusing.    To  be 
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admissible,  the  declaration  must  not  be  a  narrative  of  past  events,  but  must 
be  in  furtherance  of  the  common  design.  This  is  the  rule  laid  down  by  an 
almost  unbroken  line  of  authority.  But  a  narrative  of  past  events  may  be  in 
furtherance  of  the  common  design,  and  hence  admissible.  Illustration:  A. 
will  perform  the  part  allotted  to  him  when  B.  shall  do  a  certain  thing  to  be 
performed  by  him.  B.  act8*or  does  that  which  is  required  of  him,  and  writes 
to  or  verbally  informs  A.  that  the  thing  has  been  done.  This  is  a  narrative 
of  a  past  event,  but  it  is  also  in  furtherance  of  the  common  design,  and  hence 
admissible.  The  general  rule  is  that  to  be  admissible  the  conspiracy  must  be 
pending,  and  the  acts  or  declarations  must  be  in  furtherance  of  the  conspiracy, 
—the  common  design.  1  Phil.  Ev.  200,  201;  2  Starkie,  Ev.  826;  Trial  of 
Thomas  Hai'dy,  24  State  Tr.  704.  The  declarations  of  Esteban  Cortez  being 
inadmissible,  the  case  was  one  of  circumstantial  evidence  alone;  if  admissible, 
it  was  not.  There  was  no  error  in  treating  in  the  charge  the  case  as  one  of 
direct  evidence,  but  the  error  consisted  in  admitting  in  evidence  the  declara- 
tions of  Esteban  Cortez. 
The  judgment  is  reversed,  and  the  cause  remanded. 


DoDsoN  «.  State. 
{Comt  of  Appeals  of  Teocas.    December  17, 1887.) 

IirOBST—EviBBXCB— Unsupported  Tbstdcont  of  Accompucb. 

Where,  on  the  trial  of  an  iadictment  for  incest,  the  evidence  of  the  party  upon 
whom  it  was  oommitted  shows  that  she  was  a  principal  in  the  crime,  her  tesUmony 
will  not  support  a  conviction,  unless  corroborated.* 

Appeal  from  district  court.  Wood  county;  F.  J.  MoCk)BD,  Judge. 

B.F.  Dodson  was  convicted  of  incest  with  one  Bosa  Brower,  his  step-daugh- 
ter, and  his  penalty  was  assessed  at  a  term  of  two  years  in  the  penitentiary. 
Several  witnesses  testified  tliat  Bosa  Brower,  the  unmarried  step-daughter  of 
the  defendant,  gave  birth  to  an  illegitimate  child.  Rosa  Brower  alone  testi  fied 
that  it  was  the  result  of  her  illegitimate  sexual  intercourse  with  the  defendant, 
into  which  she  was  coerced  by  him.  She  declared  that  on  several  occasions, 
at  night,  the  defendant  left  his  own  and  invaded  her  bed,  which  was  in  the 
same  room,  in  which,  at  each  of  said  times,  the  defendant's  wife,  and  his 
brother  and  his  brother's  children,  were  sleeping,  and  compelled  her,  by  force 
and  threats,  to  submit  quietly  to  his  carnal  passion.  She  testified  that  she 
knew  her  child  to  be  the  defendant's  child,  from  the  fact  that  she  had  never 
carnally  served  any  other  man.  Ko  other  witness  testified  to  any  carnal  act 
of  the  defendant  with  Kosa  Brower.  Mrs.  Dodson  testified  for  the  defense, 
that  the  defendant  had  never  to  her  knowledge  left  her  bed  to  occupy  that  of 
her  daughter;  and  that  as  he  slept  next  to  the  wall,  and  would  have  had  to 
pass  over  her  to  get  out  of  his  b^,  she  would  certainly  have  known  it  if  he 
had  ever  left  the  1:)ed  for  that  purpose,  as  she  was  a  light  sleeper.  Other  wit- 
nesses testified  that  Eosa*s  reputation  for  truth  and  chastity  was  bad  long  be- 
fore the  birth  of  her  child,  and  that  she  was  a  frequent,  if  not  a  regular,  at- 
tendant upon  social  gatherings  with  young  men. 

D.  W.  Crow,  for  appellant.    Asst  Atty.  Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  We  are  of  opinion  that  the  indictment  is  sufficient.  We  find 
no  material  error  in  the  cliarge  of  the  court.  But  we  are  clearly  of  opinion 
that  the  evidence  does  not  support  the  conviction.  Although  the  witness 
Bosa,  with  whom  the  incestuous  intercourse  is  alleged  to  have  been  commit- 

*  But  see  State  v.  Dana,  (Vt.)  10  Atl.  Rep.  727.  Concerning  the  necessity  of  corrobor- 
ating the  testimony  of  an  accomplice,  in  order  to  sustain  a  conviction,  and  the  extent  of 
such  corroboration,  see  People  v.  Elliot^  (N.  Y.)  12  N.  E.  Rep.  602,  and  note;  People  v. 
Kunz,  (Cal.)  U  Pac.  Rep.  886;  Paiterslen  v.  Com.  (Ky.)  5  S.  W.  Rep.  887;  People  v. 
Clough,  (CaL)  15  Pac.  Rep.  5. 
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ted.  states  that  she  did  not  consent  to  the  intercourse,  it  is  very  clear  from  her 
testimony  that  she  made  no  serious,  determined,  or  positive  resistance  to  it. 
Her  testimony,  taken  in  connection  with  the  other  facts  in  evidence,  show  con- 
clusively, we  thinls,  that,  if  the  crime  of  incest  was  committed  upon  her  by 
the  defendant,  she  was  a  principal  in  the  crime.  Her  testimony,  therefore, 
was  that  of  an  accomplice,  and  insufficient,  without  corroboration,  to  support 
a  conviction.  There  is  not  a  particle  of  evidence4n  the  record  which  corrobor- 
ates, in  any  material  respect,  the  testimony  of  the  witness  Bosa;  while,  on  the 
other  hand,  her  statements  are  strongly  disproved  by  circumstances,  and  her 
credibility  is  made  doubtful  by  the  testimony  of  several  witnesses  who  state 
that  her  reputation,  both  for  veracity  and  chastity,  is  bad. 

We  think  the  conrt  erred  in  refusing  to  grant  the  defendant  a  new  trial, 
apon  the  ground  that  the  evidence  did  not  support  the  verdict.  The  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


MissorBi  Pao.  Bt.  Go.  v.  Babtlett. 

{Supreme  Court  of  Texas.    November  11, 1887.) 

Baiuioad  CoxPAHisa— Liabiutt  tob  Nbgligbnob— Fireb—Contributort  Nboliobncb. 
la  an  action  to  recover  for  the  destruction  of  plaintiiPs  property  by  fire,  which 
was  alleged  to  have  been  communicated  by  defendant's  locomotives,  the  court  in- 
structed the  lury  that,  if  they  were  satisfied  the  plaintiffs  property  was  destroyed 
by  fire  from  aefendant's  engine,  then  the  burden  of  proof  was  on  the  defendant  to 
snow  that  it  did  not  result  from  its  negligence.  Held  that,  in  view  of  the  fact  that 
the  plaintiff's  own  negligence  in  placing  the  property  where  it  was  in  danger  was  a 
point  in  issue,  the  instruction  as  given  was  erroneous,  and  should  have  been  made 
to  depend  upon  the  fact  Uiat  plaintiff  himself  was  not  negligent. 

Commissioners'  decision.    Appeal  from  district  court,  Bell  county. 
H.  C,  Foster  and  A.  E,  Wilkinson,  for  appellant.     W.  S,  Holman,  for  ap- 
pellee. 

CoLLABD,  J.  This  suit  was  brought  by  the  appellee,  J.  T.  Bartlett,  against 
the  appellant,  the  Missouri  Pacific  Railway  Company,  June  9,  1884,  in  Bell 
county,  for  the  value  of  35  bales  of  cotton  placed  by  plaintiff  upon  defendant's 
platform  for  shipment,  which  it  alleged  were  destroyed  by  fire  from  defend- 
ant's locomotive  through  the  negligence  of  the  defendant.  Plaintiff  alleged 
that  he  placed  57  bales  of  cotton  on  the  platform  by  the  consent  and  acquies- 
cence of  defendant's  agent;  that  he  had  often  placed  cotton  there  before  un- 
der the  same  circumstances;  that  the  engine  from  which  the  fire  escaped,  and 
its  appliances  for  preventing  the  escape  of  fire,  were  defective,  out  of  order, 
and  in  improper  condition,  and  were  negligently  operated  by  defendant's  serv- 
ants and  employes,  in  consequence  of  which  the  fire  escaped,  and  totally  de- 
stroyed the  said  35  bales  of  cotton  of  the  value  of  $1,702.43;  for  which,  with 
8  per  cent,  interest  from  the  time  of  injury,  he  sues.  Defendant  answered, 
September  29,  1884,  by  demurrer,  general  denial,  and  specially  that  the  engine 
was  equipped  with  all  the  most  approved  appliances  to  prevent  the  escape  of 
fire,  was  carefully  kept  in  good  order  by  skillful  mechanics,  and  was  skillfully 
handled  by  competent  employes;  that  plaintiff  was  guilty  of  negligence  in  vol- 
untarily placing  the  cotton  in  an  exposed  condition  near  the  track  where  de- 
fendant was  operating  its  engine, — a  place  of  great  danger,  and  necessarily 
exposed  to  fire  from  passing  engines;  that  no  known  appliance  will  entirely 
prevent  the  escape  of  fire  from  a  locomotive;  and  the  cotton  being  very  in- 
flammable, as  known  to  plaintiff,  he  voluntarily  placed  his  cotton  in  a  danger- 
ous phice,  and  himself  assumed  the  risk.  There  was  a  jury  trial,  July  1, 
1885,  and  a  verdict  for  the  plaintiff  for  $1, 937. 11,  for  which  judgment  was 
rendered.  There  was  evidence  t<'nding  to  establish  plaintiff's  case. — ^that  he 
had  bought  cotton  on  the  fifth,  sixth,  and  eighth  of  October,  and  put  it  on  de- 
fendant's platform,  57  bales.     On  the  eighth  he  boarded  the  defendant's  train 


Digitized  by 


Google 


660  SOUTHWESTERN   REPORTER,  [TeX. 

to  go  from  Bartlett  to  Waco,  passed  by  the  cotton  then,  and  there  was  no  ap- 
pearance of  fire.  Tlie  train  stopped  before  passing  tlie  platform,  and  then 
Ciime  on  by  it,  heavy  smoke  coming  from  the  smoke-stack.  He  got  on  tlie 
train,  and  went  to  Waco.  The  grass  was  set  on  fire  twice  as  the  train  passed, 
and  the  car  next  to  the  locomotive  took  fire,  and  burned  the  inside  of  it  out, 
on  the  same  day,  en  route  to  Waco.  It  was  very  dry  at  the  time,  and  it  was 
shown  that  some  of  the  cot^ton  had  been  sampled.  The  platform  was  in  fif- 
teen feet  of  the  main  track,  and  in  five  feet  of  the  switch.  Plaintiff  had  cus- 
tomarily placed  his  cotton  on  the  platform  without  objection  of  defendant's 
agent;  the  agent  would  not  receive  the  cotton  for  shipment  unless  it  was  on 
the  platform.  No  direct  permission  to  store  cotton  there  had  been  given  by 
the  agent,  but  it  was  allowed.  It  was  done  the  fall  before,  and  all  along. 
Plaintiff  had  applied  to  the  agent  only  a  day  or  two  before  the  tire  to  ship  his 
cotton,  and  was  informed  thai  there  were  no  cars.  After  this  platform  was 
destroyed  by  fire,  on  October  8,  1883,  the  agent  would  not  allow  persons  to 
store  cotton  on  the  new  platform  until  it  was  receipted  for  by  the  company. 
The  fire  was  discovered  in  the  cotton  a  few  minutes  after  the  said  train  passed, 
and  totally  destroyed  plaintiff's  87  bales  of  cotton,  valued  as  alleged.  This 
was  the  only  fire  that  ever  occurred  at  the  platform.  Engines  passed  it  often 
while  cotton  was  stored  on  it,  and  no  accident  ever  occurred  before.  The  en- 
gine was  a  half  mile  off  when  the  fire  was  discovered  in  the  cotton.  The  de- 
fendant's engineer  in  charge  of  this  particular  engine  had  been  in  the  busi- 
ness for  30  years.  The  defendant's  witness  testified  that  the  smoke-stack 
and  fire-arrester  on  the  engine  was  known  as  the  "Diamond."  The  pattern 
had  been  approved  by  the  Missouri  Pacific  Railway  Company,  and  was  in  use 
on  all  their  engines,  and  was  adopted  by  the  Ohio  &  Mississippi,  and  the 
Baldwin  Locomotive  Works  used  it  in  preference  to  any  other.  The  stack 
and  spark-arrester  were  in  good  repair,  the  engineer  says,  and  he  noticed  noth- 
ing unusual  in  the  way  they  worked.  There  were  no  appliances  that  would 
entirely  prevent  the  escape  of  fire  from  an  engine.  This  engine  had  been 
used  as  a  passenger  engine  before,  but  was  then  used  as  a  freight  engine.  The 
only  difference  in  a  passenger  and  a  freight  engine  is  that  the  former  has  air- 
brakes, which  had  been  taken  off  this  engine.  There  was  no  date  on  the  en- 
gine, but  it  was  supposed  to  be  about  12  years  old.  It  was  not  proved  where 
it  had  been  in  use  before  it  came  on  this  part  of  the  road.  She  came  from  the 
Parsons  in  good  order  in  August,  1883.  The  engineer  says:  "The  mail  car 
was  set  fire  to  on  that  trip,  but  no  one  could  tell  how  it  originated."  He 
thought  "there  must  have  been  less  fire  on  that  day  than  others  when  she  was 
pulling  a  freight  train,  because  the  train  was  ligliter  than  a  freight.  «  «  « 
If  more  fires  were  set  out  on  that  day  than  others,  it  must  have  been  on  ac- 
count of  the  wind  or  weather;  the  weather  was  very  dry."  The  engine  only 
ran  a  passenger  train  that  trip;  taking  the  place  of  the  regular  passenger  train, 
which  was  disabled.  Another  engine  having  air-brakes  was  afterwards  fur- 
nished for  the  passenger  train.  She  had  since  been  used  in  pulling  freight,  up 
to  July  3,  1884,  without  repairs.  No  repairs  were  made  up  to  the  time  she 
left  them.  She  was  sent  to  another  division.  On  approaching  Bartlett,  wliere 
the  fire  occurred,  he  put  in  fresh  coal,  the  effect  of  which  would  be  to  cause 
black  smoke,  but  would  prevent  the  escape  of  fire,  because  the  charred  coal 
is  lighter,  and  is  easier  thrown  out  by  the  exhaust.  The  court  instructed  the 
jury  that  if,  from  the  evidence,  they  were  satisfied  that  plaintiff's  cotton  was 
destroyed  by  fire  from  defendant's  engine,  then  the  buixien  of  proof  was  on 
the  railroad  company  to  show  that  there  was  in  fact  no  negligence  on  its  part 
in  causing  the  fire.  This  instruction  is  assigned  <is  error,  because,  upon  the 
weight  of  evidence  inapplicable  to  the  case  at  bar,  the  evidence  that  the  fire 
was  communicated  from  defendant's  locomotive  w$is  not  direct,  but  inferea^ 
tial,and  because  the  circumstances  did  not  justify  the  inference  the  jury  were 
thereby  directed  to  draw  as  a  matter  of  law.     The  onlv  other  assigument  of 
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error  is  that  the  verdict  was  contrary  to  the  evidence.  In  this:  that  the  evi- 
dence clearly  establisheil  that  the  loss  of  plaintiff's  co£ton,  if  burned  by  de- 
fendant's locomotive,  was  due  to  his  own  negligence  in  placing  the  same  in 
an  unnecessarily  exposed  position. 

The  charge  complained  of  is  a  correct  charge  when  the  plaintiff  has  not 
himself  been  guilty  of  negligence  in  exposing  his  property  to  destruction  by 
fire  from  a  passing  locomotive.  The  principle  given  in  the  charge  is  clearly 
applicable  to  cases  where,  without  fault  or  negligence  of  the  owner,  his  prop- 
erty is  consumed  by  fire  from  defendant's  engine;  but  it  would  not  be  appli- 
cable without  qualifi&ition  in  all  cases.  When  the  owner  is  negligent  in 
exposing  his  property  to  fire,  the  charge  should  not  be  given;  and  when  the 
negligence  of  the  owner  is  in  issue,  the  charge  should  be  qualified,  and  made 
to  depend  upon  the  fact  that  the  owner  was  not  negligent.  If  the  owner  place 
cotton  or  other  infiammable  material  so  near  to  passing  engines  that  it  would  be 
in  danger  of  being  ignited,  there  would  be  no  obligation  on  the  defendant  to 
show  that  it  had  used  all  reasonable  and  necessary  precautions  to  prevent  fires. 
The  person  who  is  himself  not  guilty  of  negligence,  alone  is  entitled  to  require 
defendant  to  prove  its  want  of  negligence.  When  plaintiff  is  not  guilty  of 
negligence  in  exposing  his  property  to  fire,  and  when  there  is  no  question 
raised  as  to  his  negligence,  it  is  just  and  proper,  if  it  be  affirmatively  shown 
that  the  fire  was  communicated  by  sparks  from  defendant's  locomotive, 
to  require  the  defendant  to  show  that  it  used  the  most  approved  fire-arresters, 
and  that  they  were  in  good  repair,  and  slcillfuUy  operated;  but,  if  there  be 
an  issue  upon  the  evidence  as  to  contributory  negligence  of  the  owner,  the 
burden  of  proof  would  not  be  upon  the  defendant  until  the  plaintiff  is  exon- 
erated from  negligence  by  the  jury.  It  will  not  be  enough  to  submit  a  charge 
upon  contributory  negligence  of  the  plaintiff  as  an  independent  issue;  the 
charge  as  to  burden  of  proof  would  not  be  correct  in  such  a  case,  without  such 
explanations.  In  the  case  at  bar,  the  charge  was  given  without  restrictions, 
and  in  that  we  find  reversible  error.  In  view  of  another  trial,  it  should  be 
stated  that,  when  the  burden  of  proof  is  thrown  upon  defendant,  it  would  be 
relieved  from  such  ontu  by  its  showing  it  had  used  all  precautions  Isnown  and 
approved  for  th^  prevention  of  injury  by  fires.  Railioay  Co.  v.  Timmermannt 
•61  Tex.  663;  Railway  Co,  v.  Levi,  59  Tex.  677;  Railroad  Co.  y.Fragier,  47 
III.  505;  Woodson  v.  Railtjoay  Co.,  21  Minn.  60;  Fitch  v.  Railroad  Co.^  45 
Mo.  322;  2  Wood,  By.  Law,  1347,  and  authorities  cited  in  note  3. 

On  account  of  the  error  indicated  in  the  charge,  the  judgment  should  be 
reversed,  and  the  cause  remanded. 

Willie,  C.  J.  Beport  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed,  and  cause  remanded* 


KoHN  et  al.  V.  Washjbb  et  ah 
(Supreme  Coufrt  of  Texas.    November  8, 1887.> 

1.  AmDAVm— SlONATUBB. 

Eev.  St.  Tex.  art.  6,  provides  that  aU  affidavits  shall  be  in  writing,  and  signed  l^ 
the  party  making  them.    Hcldy  where  the  maker  signed  below  the  jurat  oi  the  no- 
tary before  whom  it  was  taken,  it  was  sofflcient;  the  jurat  reciting  that  affiant  sab- 
•onbed  and  swore  to  the  same. 
1,  Bonds— Attobnbt  as  Sdrbtt. 

Under  rule  60,  (47  Tex.  620,)  no  attorney  shall  be  surety  in  any  oaote  pending  in 
court,  except  under  special  leave  of  court.    Held,  where  an  attorney  be(»me  surety 
.    on  a  bond,  in  violation  of  this  rule,  his  act  was  neither  void  nor  voidable;  the  rule 
being  simply  directory. 

Appeal  from  district  court,  Tarrant  county. 

Tlie  plaintiffs,  Kohn  Bros.,  brought  this  action  against  Washer  &  August, 
defendants,  to  recover  the  value  of  certain  merchandise.    The  petition  alleged 
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that  plaintiffs  were  citizens  of  Illinois,  and  that  defendants  were  citizens  of 
Texas.  On  September  14,  1885,  plaintiffs  filed  a  petition  for  the  removal  of 
the  cause  to  the  United  States  circuit  court,  accompanied  with  affidavit  and 
bond.  Defendant  filed  exceptions  to  the  sufiiciency  of  both  the  bond  and  affi- 
davit. The  court  sustained  the  exceptions.  The  cause  proceeded  to  trial,  and 
verdict  and  judgment  for  defendants.  From  this  judgment,  and  the  rulings 
of  the  court,  plaintiffs  appeal. 

Wray  cfr  Stanley,  for  appellants.  Ball  &  McCart,  A,  M,  Jackson^  Jr.,  and 
R.  Jf.  Wynne,  for  appellees.  • 

Gatnes,  J.  Appellants  brought  this  suit  to  recover  of  appellees  the  sum 
of  $l,630f  the  alleged  value  of  certain  merchandise  averred  to  belong  to  plain- 
tiffs, and  to  have  been  converted  by  defendants.  The  petition  alleged  that 
plaintiffs  were  citizens  and  residents  of  the  state  of  Illinois,  and  that  defend- 
ants were  residents  of  Tarrant  county  and  citizens  of  the  state  of  Texas.  On 
the  fourteenth  day  of  September,  1885,  plaintiffs  filed  a  petition  for  a  removal 
of  the  cause  to  the  United  States  circuit  court  for  the  Northern  district  of 
Texas,  under  subdivision  8,  §  689,  Rev.  St.  U.  S.  The  petition  was  accom- 
panied by  an  affidavit  and  bond,  to  which,  on  the  thirtieth  of  September, 
defendants  filed  exceptions  in  due  form.  The  court  thereupon  sustained  the 
exceptions  to  the  bond,  and  refused  the  application  for  the  removal  of  the 
cause,  to  which  ruling  plaintiffs  excepted.  The  cause,  having  proceeded  to 
trial,  resulted  in  a  verdict  and  judgment  for  the  defendants.  The  plaintiffs, 
now  appealing,  assign  as  error  the  action  of  the  court  in  refusing  to  remove 
the  cause.  Appellees  insist  that  both  the  bond  and  affidavit  were  insuffi- 
cient; and  upon  the  determination  of  the  question  of  their  validity  the  decis- 
ion of  the  case  in  this  court  depends.  The  ground  of  the  exception  to  the  af- 
fidavit is  that  the  signature  of  the  affiant,  David  A.  Kohn,  instead  of  being 
affixed  below  the  body  of  the  affidavit  and  above  the  jurat,  appears  below  the 
official  signature  of  the  notary.  Waiving  the  question  whether  a  common- 
law  affidavit  is  not  all  that  can  be  required  under  the  act  of  congress,  we  are 
of  opinion  that  the  affidavit  in  controversy  must  be  held  good  under  our  own 
laws.  The  statute  provides  that  all  affidavits  *' shall  be  in  writing,  and 
signed  by  the  party  making  the  same."  Rev.  St.  art.  6.  As  to  the  place  of 
the  signature  nothing  is  said.  The  jurat  is  in  these  words:  ^'Subscnbed  by 
the  said  David  A.  Kohn  and  by  him  sworn  to  before  me  this  the  thirty-first 
day  of  August,  A.  D.  1885."  The  signature,  "David  A.  Kohn,"  appearing 
immediately  below  the  official  designation  of  the  notary,  it  is  apparent  that  it 
was  placed  there  by  the  affiant  for  the  purpose  of  subscribing  to  the  instru- 
ment. This  meets  fully  the  objects  of  the  law,  and  is  all  that  can  be  required. 
The  objection  to  the  bond  is — First,  because  it  is  signed  by  plaintiffs'  attor- 
neys as  sureties,  without  first  having  obtained  leave  of  the  court;  and,  sec- 
ond, because  the  sureties  were,  as  alleged,  insolvent.  The  judgment  of  (he 
court  upon  the  exceptions  to  the  bond  shows  that  they  were  sustained  upon 
the  first  ground;  and,  nothing  being  said  as  to  the  second,  we  are  to  presume 
thMt  that  objection  was  waived,  or  that,  upon  a  hearing  of  the  evidence,  the 
sureties  were  held  to  be  solvent. 

The  question  whether  a  bond  made  in  course  of  a  judicial  proceeding  in  the 
courts  of  our  state,  and  signed  by  an  attorney  as  a  surety,  in  violation  of  the 
rules  of  the  court,  can  be  held  valid  when  objected  to,  is  not  without  difficulty. 
The  great  weight  of  authority  is  that  if  it  is  received  and  acted  upon  without 
exception  being  made  to  it,  it  will  be  held  good.  Such  seems  to  be  the  uni- 
form ruling  of  the  court  of  king's  bench,  {King  v.  Sheriff  of  Burry,  2  East, 
182;  Foxall  v.  BotDennan,  Id.  182;  Harper  v.  TaTiourdiUy  18 E.  C.  L.  714,  note;) 
though  a  different  rule  appears  to  have  prevailed  in  the  common  pleas,  (CaAci^A 
V.  Ross,  1  Taunt.  164,  note,)  But  we  have  found  but  one  decision  in  the 
courts  of  this  country  in  which  such  a  bond  is  held  absolutely  void,  (Cothren 
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-v.  Connaughton,  24  Wis.  134;^  and  in  that  the  court,  speaking  of  the  statute 
incapacitating  attorneys  from  Decerning  sureties,  says:  "This  statute  does,  in 
terms,  deprive  attorneys  practicing  in  any  of  the  courts  of  this  state  of  the  legal 
power  or  ability  of  becoming  a  surety  on  any  undertaking.  And  this  is  not 
a  personal  privilege  which  the  attorney  may  waive,  but  the  law  evidently  in- 
tends to  disqualify  them  from  entering  into  such  contracts."  From  this  we 
infer  that  the  language  of  the  Wisconsin  statute  differs  materially  from  the 
language  of  the  statutes  of  other  states,  and  their  rules  of  court  upon  the  same 
subject.  In  Kentucky  they  have  a  statute  prohibiting  any  officer  from  taking 
:any  attorney  as  a  surety  on  a  bail-bond;  yet,  for  the  reason  that  it  does  not 
declare  a  bond  with  such  surety  void,  the  courts  say  it  is  merely  directory, 
and  hold  that  the  surety,  though  an  attorney,  is  bound.  Holandsworth  v. 
•Com,,  11  Bush,  617.  Such  is  tdso  the  construction  placed  upon  statutes  of 
similar  import  in  Ohio,  Illinois,  Missouri,  and  Kansas.  Sherman  v.  StaUt^ 
Kan.  570;  Hicks  v.  Chouteau,  12  Mo.  342;  Wallace  v.  Scoles,  6  Ohio,  429; 
Jack  V.  People,  19  111.  58. 

We  have  no  statute  upon  this  subject  which  applies  to  proceedings  in  civil 
•cases.  Our  rule  reads:  "No  attorney  or  other  officer  of  the  court  shall  be 
•surety  in  any  cause  pending  in  the  court,  except  under  special  leave  of  court." 
47  Tex.  626,  rule  50.  We  think  the  general  understanding  of  tlie  courts  and 
of  the  bar  in  our  state  has  been  that  the  rule  was  merely  intended  to  protect  the 
•officers  of  the  court  against  the  importunity  of  litigants;  that  it  is  merely  di- 
rectory; and  hence  that  if  an  officer  become  a  surety  in  contravention  of  the 
rule,  his  act  is  neither  void  nor  voidable.  The  purpose  of  the  regulation  is 
sufficiently  accomplished  by  punishing  the  offender  for  contempt  of  court, 
without  holding  the  bond  a  nullity.  To  follow  even  the  modified  practice  of 
the  court  of  king's  bench,  and  to  hold  an  obligation  with  such  surety  even 
voidable  upon  exception,  ijs  to  apply  a  harsh  remedy,  and,  in  some  cases,  to 
work  an  injustice  which  the  court,  in  adopting  the  rule,  did  not  contemplate. 

We  think  the  court  below  erred  in  holding  the  bond  void ;  and  for  this 
•error  the  judgment  will  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  renew  the  cause,  as  prayed  for  in  the  petition  for  that  purpose. 


Coleman  et  oZ.  v,  Colgate. 
iSfwpreme  Ccurt  of  Texcts.    November  IS,  1887.) 

DEPoemoK-- OBnonoNS— Rbvusal  ov  Witnbss  to  Attaoh  Lbttebs  Caixsd  for. 
In  an  action  by  a  non-reeideat  the  question  was  as  to  whether  one  S.  had  author- 
ity to  charge  to  the  plaintiff  a^  account  which  the  defendants  had  bought  in  and 
sought  to  offset.  The  plaintiff's  testimony  was  taken  by  deposition,  and  a  cross-in- 
terrogatory called  for  letters  written  by  him  to  S.  He  declined  to  produce  them,  as- 
signing as  a  reason  that  they  were  too  voluminous,  and  were  largely  about  private 
matters  not  connected  with  the  case.  Plaintiff  had  letterpress  copies.  The  testi- 
mony of  both  S.  and  plaintiff  was  to  the  effect  that  8.  had  no  authority  to  open  the 
account.    Held,  on  motion  to  that  effect,  that  the  deposition  should  be  suppressed. 

Same— MoTioK  to  Suppbbss. 

Under  the  Texas  statutes,  where  notice  of  amotion  to  suppress  is  waived,  and  con- 
sent given  to  its  consideration,  the  motion  should  be  passeaupon,  although  ooth  par- 
ties have  announced  **  ready  for  trial,  ^  and  the  jury  is  b^ng  drawn. 

Principal  and  Aobnt— Appointment  and  AuTHomTT— Evidbnob— Dbclaration  of 
Agent. 

Where  the  person  upon  whose  agency  the  principal  is  sought  to  be  held  has  denied 
the  agency  in  his  testimony,  and  there  is  no  evidence  in  to  establish  the  fact,  ad- 
missions by  such  person  that  he  was  such  agent  are  not  competent. 

Same— Letters  from  Principal  to  Aobnt. 

Where  it  is  sought  to  establish  an  agency  from  letters  of  the  aUeged  principal  to 
the  alleged  agent,  it  is  not  error  to  reject  the  letters  where  the  court  is  satisfied 
from  an  inspection  that  they  contain  nothing  to  that  etfeot. 

AssuKPsiT— Monbt  Had  and  Rbcbivbd— Joint  or  Several  Verdict. 

In  an  action  by  the  owner  of  a  sheep  ranch  against  his  tenant  on  shares  and  a  bank 
It  appeared  that  the  tenant  had  shipped  the  wool  to  the  bank,  and  instructed  them  to 
hold  the  proceeds  until  a  settlement  could  be  had  between  the  owner,  the  bank,  and 
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himself.  The  bank  sold  the  wooL  and  the  action  hy  the  owner  was  to  recover  his 
share  of  the  money.  Held,  that  the  jury  might  find  for  or  against  one  or  both  of  the 
defendants. 

Comraissioners*  decision.  Appeal  from  district  court,  Coleman  county;  I. 
P.  Hutchison,  Judge. 

This  suit  was  brought  by  the  appellee,  John  Colgate,  against  D.  E.  Graston 
and  the  firm  of  Coleman  &  Davidson,  for  $1,120.68  and  8  per  cent,  interest 
per  annum  from  September  1,  1884,  the  proceeds  of  wool  belonging  to  phiin- 
tiff  shipped  by  Coleman  &  Davidson,  and  sold  March  20,  1885.  Graston  an- 
swered by  sworn  plea  of  misjoinder  as  to  him,  and  general  denial.  Coleman 
&  Davidson  answered,  alleging  that  the  action  was  not  joint  against  them 
and  Graston,  and  he  should  not  have  been  joined  with  them  in  the  action; 
general  denial,  and  special  answer  that  Graston  was  one  of  plaintiff's  general 
agents  in  Coleman  county,  Texas,  who  delivered  the  wool  to  them  twenty- 
sixth  June,  1884,  which  was  shipped  to  Coombs  &  Bigelow,  and  sold  for 
$1,797.22  on  second  July,  1884;  that,  after  deducting  Gniston's  one-third  ex- 
penses and  amounts  admitted  by  the  parties  to  be  correct,  there  remained  in 
their  hands  the  amount  of  money  claimed  by  plaintiff  as  his  two-thirds  of  the 
proceeds, — the  amount  claimed  In  his  petition  subject  to  offsets  of  a  note  of 
plaintiff  of  $533.33  bought  in  by  them,  (about  which  thera  is  no  dispute,) and 
an  account  of  $616.99  made  with  R  L.  Dunman  &  Co.,  purchased  by  them; 
claiming  a  balance  due  them  on  settlement  of  all  matters  in  suit  of  $76.25,  for 
which  tiiey  pray  judgment. 

Colgate  andGruston  made  a  contract  in  writing  in  duplicate  on  the  fifteenth 
February,  1883,  by  which  Colgate  agreed  that  on  or  before  the  first  day  of 
March,  1883,  he  would  put  Graston  in  possession  of  a  ranch  then  owned  and 
being  bought  on  Home  and  Bed  Bank  creeks  in  Coleman  county,  and  along 
with  the  ranch  would  turn  over  to  Graston  2,000  ewe  sheep,  and  a  sufficient 
number  of  rams,  and  from  year  to  year  supply  other  rams,  as  needed  by  the 
flock ;  that  if  the  sheep  had  to  be  dipped  for  scab,  he  was  to  pay  two-thirds  of 
the  cost  of  tobacco  for  dip;  that  he  would  pay  one-third  of  the  proceeds  of 
wool  clipped  from  the  flock  each  year  to  Graston,  and  to  bear  two-tliirds  of  the 
cost  of  marketing  same,  and  two-thirds  of  the  cost  of  sacks;  that  he  would 
furnish  $400  worth  of  lumber  for  Graston  to  make  a  box-house  on  the  ranch, 
and  $100  worth  of  lumber  for  portable  pens;  and,  at  the  termination  of  the 
lease,  to  turn  over  to  Graston  one-third  of  the  increase  of  the  flock.  Graston 
bound  himself  to  take  charge  of  the  ranch  and  sheep;  keep  and  care  for  same 
in  a  shepherd-like  manner;  keep  them  on  the  ranch;  provide  and  supply  them 
with  food  and  shelter;  use  all  means  to  prevent  disease  or  loss;  that  he  would 
erect  the  box-house,  make  the  pens,  and,  at  the  expiration  of  the  contract, 
surrender  tbei.«anch  in  good  condition,  and  the  original  sheep,  with  those 
afterwards  purchased  by  Colgate;  bear  one-third  of  the  expense  in  removing 
the  wool  to  market  each  year;  do  all  things  needful  for  the  good  management 
of  the  sheep;  pay  all  expenses  of  every  kind;  perform  all  labor  incident  to  the 
care  of  the  sheep,  except  as  otherwise  provided  in  the  contract.  It  was  agreed 
by  both  the  parties  in  the  contract  that  it  take  effect  on  the  first  day  of  Sep- 
tember, 1883,  and  terminate  on  the  first  day  of  September,  1886,  or  at  the 
death  of  Graston,  or  on  failure  of  either  party  to  comply  with  the  contract. 
There  are  other  provisions  as  to  how  the  flock  may  be  increased,  not  neces- 
sary to  be  stated.  This  contract  was  not  recorded.  Defendants,  Coleman  86 
Davidson,  sought  to  show  that  Graston  and  one  Starkweather  were  general 
agents  of  Colgate,  and  that  they  authorized  the  goods  bought  by  Graston  from 
Dunman  &  Co.,  with  whom  the  account  set  off  by  defendants  was  made,  and 
that  it  was  for  the  benefit  of  plaintiff,  and  the  goods  were  used  on  the  ranch 
for  plaintiff.  It  was  in  proof  that  Graston  went  on  the  ranch,  and  took 
charge  of  the  same,  with  the  sheep,  under  the  contract.  The  foregoing  con- 
tract was  offered  and  read  in  evidence  by  plaintiff^  and  the  evidence  showed 
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plaintiflP  was  entitled  to  recover  as  he  did,  unless  the  account  for  the  goods 
bought  by  Graston  of  R.  L.  Dun  man  &  Co.  was  a  valid  charge  against  plain- 
tiff. Plaintiff's  evidence  was  full;  but  the  substance  of  it  wiis  that  he  never 
authorized  Graston  or  Starkweather  to  make  the  account;  that  tliey  were  not 
his  general  agents;  that  Gniston's  relations  to  him  were  limited  by  the  con- 
tract. Starkweather  was  his  friend ;  he  had  confidence  in  his  judgment;  and 
as  he  himself  was  living  at  a  distance, — in  Toledo,  Ohio, — he  frequently  re- 
quested Starkweather  to  act  for  him  in  matters  stated  at  the  time;  asked  him*' 
to  look  after  his  ranch,  and  report  to  him  any  matter  that  would  be  impor- 
tant; sent  the  money  to  him  that  was  to  pay  for  the  lumber  for  the  house  and 
pens,  and  Starkweather  kindly  attended  to  such  matters  without  any  charges. 
He  says  he  never  authorized  the  payment  of  the  account  out  of  his  part  of  the 
proceeds  of  the  wool ;  told  Gniston  he  would  help  him  with  money  at  on^ 
time,  but  could  not  get  it,  and  did  not  do  it.  He  attached  to  his  answers  some 
letters  from  Coleman  &  Davidson,  and  from  Graston,  and  all  letters  of  his  to 
Graston  (copies)  that  relate  to  the  matter  in  controversy,  as  lie  declares;  none 
from  Starkweather,  because  they  are  very  voluminous, — would  cover  200  or 
800  pages,  and  principally  relate  to  matters  foreign  to  the  controversy.  He 
authorized  Coleman  &  Davidson  to  apply  enough  of  the  proceeds  of  the  wool 
to  pay  the  note  pleaded  in  set-off;  but  never  authorized  the  payment  of  the 
account.  Graston  swore  that  he  delivered  the  wool  to  Coleman  &  Davidson, 
by  directions  of  Starkweather,  and  agreed  with  them  that  they  could  retain 
proceeds  of  same  until  there  was  a  settlement  between  them,  Colgate  and  him* 
self;  that  he  lived  on  the  ranch  under  the  written  agreement;  never  informed 
Coleman  &  Davidson  that  there  was  such  a  contract.  A  short  time  after  the 
contract  was  made,  he  told  plaintiff  he  could  not  carry  out  his  part  of  it,  un- 
less he  could  get  either  money  or  credit  for  supplies  to  run  the  ranch.  Plain- 
tiff replied  that  he  could  get  money  at  cheaper  rates  where  he  lived,  and 
would  borrow  and  let  him  have  it.  He  says:  "1  told  plaintiff  1  could  get 
credit  at  R.  L.  D unman  &  Co. ;  plaintiff  said, '  Go  ahead,'  that  he  would  see  1 
got  the  money  to  go  through  all  right.  There  was  nothing  said  about  my 
having  the  goods  charged  to  plaintiff.  The  understanding  was,  I  was  to  g(  t 
what  supplies  I  needed,  and  plaintiff  would  loan  me  the  money  to  pay  for 
them.  He  didn't  furnish  me  the  money.  If  he  had,  1  would  have  owed  him 
for  it.  I  got  some  supplies  after  this  from  Dunman  &  Co.,  but  did  not  tell 
them  whom  to  charge  them  to.  The  goods  have  not  been  paid  for."  Stark- 
weather testified  that  by  directions  of  plaintiff  he  instructed  Graston  to  turn 
over  the  wool  for  shipment  to  Coleman  &  Davidson.  He  says:  "I  reside  in 
^xas;  plaintiff,  in  Toledo,  Ohio.  He  wrote  me  to  attend  to  this  wool  matter 
for  him.  I  have  at  other  times  attended  to  business  for  him  in  Coleman 
county,  at  his  special  request.  He  asked  me  to  notice  his  ran«b«when  I  was 
passing  it,  and  if  there  was  anything  wrong,  report  to  him.  I  have  to  pass: 
bis  ranch  in  going  and  returning  from  home  to  town.  I  bought  some  mate* 
rial  to  build  a  house  on  plaintiff's  ranch,  with  money  furnished  by  him.  I  got. 
some  locks  and  nails  for  house  from  B.  L.  Dunman  So  Co.,  and  paid  for  them, 
or  had  them  charged  to  myself.  I  did  not  tell  Walker  that  plaintiff  would, 
pay  for  such  supplies  as  B.  L.  Dunman  &  Co.  might  let  Graston  have,  to  be 
used  on  plaintiff's  ranch."  Coleman,  of  Coleman  &  Davidson,  proved  that 
the  wool  was  received  and  shipped,  and  that  $1,120.68  was  plaintiff's  share 
of  the  proceeds,  but  claimed  the  note  and  the  account  should  be  set  off  against 
the  amount,  which  would  leave  plaintiff  in  their  debt.  They  had  an  under- 
standing and  agreement  with  defendant  Graston  that  the  $1,120.68  should  be- 
retained  by  them  until  the  account  was  paid;  and  had  an  understanding  with 
plaintiff  that  the  note  should  be  paid  out  of  the  proceeds  of  the  wool.  Cole- 
man &  Davidson  were  bankers,  and  were  the  owners  of  the  account  and  note. 
The  case  was  tried  by  a  special  judge,  (the  regular  judge  beins  unwell.) 
with  a  jury,  resulting  in  a  verdict  for  plaintiff  for  the  $1,120.68,  less  the* 
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note;  that  is,  for  $582.68  against  Coleman  &  Davidson;  the  verdict  being 
silent  as  to  Graston.  Judgment  was  rendered  for  plaintiff  against  Coleman 
&  Davidson  for  the  amount  of  the  verdict,  and  in  favor  of  defendant  Graston, 
from  which  the  appeal  was  taken  by  Coleman  &  Davidson. 

The  first  assignment  of  error  relates  to  the  refusal  of  the  court  to  suppress 
the  deposition  of  plaintiff,  Colgate,  because  the  plaintiff  failol  and  refused  to 
^  attach  copies  of  letters  written  by  himself  to  Starkweather.  Notice  of  the  fil- 
'  Ing  of  the  motion  had  been  waived  by  plain  tiff  ^s  attorney,  John  C.  liandolph. 
he  having  consented  that  the  court  might  consider  the  same.  The  judge 
added  to  the  bill  of  exceptions  the  following:  "PI  <  in  tiff  and  defendant  both 
had  announced  ready  for  trial,  and  the  jury  was  being  drawn,  when  the  mo- 
tion to  suppress  was  called  to  the  attention  of  the  court;  for  this  and  other 
reasbns  the  motion  was  overruled.**  The  cross-interrogatories  of  defendant 
requested  plaintiff  to  attach  to  his  answers  letters  written  by  himself  to 
Graston  and  Starkweather  prior  to  the  sale  of  the  wool,  in  which  they  or  either 
of  them  are  requested  to  look  after  plaintiff's  business  in  Coleman  county. 
Plaintiff  attached  copies  of  all  the  letters  written  to  Graston,  but  declined  to 
attach  those  written  to  Starkweather,  because,  he  says,  they  were  voluminous, 
would  cover  200  to  300  pages  of  letter  paper,  and  largely  relate  to  matters  en- 
tirely foreign  to  the  questions  involved  in  the  suit;  he  being  a  family  friend 
and  acquaintance,  the  correspondence  would  contain  matters  of  no  interest 
to  any  parties  but  themselves.  He  had  letterpress  copies  of  the  Starkweather 
letters. 

The  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth 
assignments  of  error  are  upon  the  same  subject, — ^that  the  court  erred  in  exclud- 
ing letters  written  to  defendant  Graston.  The  letters  are  found  in  defendant's 
brief,  and  it  is  unnecessary  to  copy  them  in  this  statement,  because  they  do 
not  tend  to  show  that  Graston  was  the  general  agent  of  plaintiff,  or  authorize 
him  or  Starkweather  to  make  the  account,  and  have  it  charged  to  plaintiff. 
The  eleventh  assignment  of  error  is  that  the  court  erred  in  excluding  the  evi- 
dence of  the  witness  Walker,  that  Starkweather  stated  to  him  as  the  repre- 
sentative of  B.  L.  Dunman  &  Co.,  before  the  sale  of  the  goods  in  the  account 
pleaded  in  set-off,  that  he  was  the  agent  of  plaintiff,  and  that  plaintiff  was  the 
responsible  party,  and  would  pay  for  such  goods  as  Dunman  &  Co.  would  let 
Graston  have.  The  proposition  of  the  appellant,  under  this  assignment  of  er- 
ror, is  that  "the  declarations  of  a  party  that  he  is  an  agent  are  good  as  a  cir- 
cumstance (taken  in  connection  with  other  circumstances)  to  be  considered  in 
proving  agency,  especially  when  accompanied  with  acts  of  agency,  action, 
and  advice  in  the  interest  and  on  behalf  of  the  same  principal."  After  tlie 
plaintiff  had  introduced  his  evidence,  and  after  defendant  had  offered  the  let- 
ters of  plaintiff  to  Graston,  the  defendants  Coleman  So  Davidson  offered  to 
prove  by  L.  £.  Walker  that  he  was  the  representative  of  B.  L.  Dunman  & 
Co.,  before  the  sale  of  the  goods  mentioned  in  the  account  pleaded  in  set-off; 
that  he.  Walker,  inquired  of  Starkweather  if  he  was  the  agent  of  plaintiff,  to 
wliich  Starkweather  replied  that  he  was;  and  that  Walker  then  inquired  of 
Starkweather,  if  he  let  Graston  have  the  goods  who  would  pay  for  them; 
and  that  Starkweather  replied  that  plaintiff  was  the  responsible  party,  and 
would  pay  for  such  goods  as  Dunman  &  Co.  might  let  Graston  have.  Ob- 
jection was  made  to  the  evidence,  by  plaintiff,  which  was  sustained  by  the 
court,  and  defendants  excepted.  Tlie  seventeenth  assigned  error  is  that  the 
court  erred  in  charging  the  jury  that  they  might  find  a  verdict  against  one  or 
all  of  the  defendants.  The  eighteenth  assignment  of  error  is  "that  the  judg- 
ment does  not  follow  the  verdict."  The  verdict  wa^  against  Coleman  & 
Davidson,  and  was  silent  as  to  Graston.  Judgment  was  against  Coleman  & 
Davi'dson,  and  in  favor  of  Graston. 

John  C,  Randolph  and  Walton,  Hill  &  Walton,  for  appellants,  ff.  T. 
Sims,  for  appellee. 
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CoLLABD,  J.,  {defter  stating  the  foots.)  Appellants  in  their  first  assign- 
ment of  error  complain  of  the  ruling  of  the  court  in  refusing  to  suppress  the 
depositions  of  appellee,  becsiuse  he  declined  to  attach  letters  written  by  him  to 
Starkweather,  requesting  him  to  look  after  his  business  in  Coleman  county. 
It  is  well  settled  that  depositions  will  be  suppressed  on  motion  for  that  pur- 
pose when,  on  cross-examination,  a  witness  or  a  party  to  a  suit  refuses  to 
answer  a  material  question.  Lee  v.  Stoioe,  57  Tex.  451;  Railroad  Co,  v. 
Shirley,  45  Tex.  355;  Weeks.  Dep.  367,  370.  If  a  party  to  a  suit  evades  a 
question  intended  to  discover  facts  in  his  knowledge  beneficial  to  his  adver- 
sary, the  rule  would  apply  with  more  force  than  where  the  witness  had  no  in- 
terest. Where  he  seeks  to  use  his  own  depositions,  and  is  asked  on  cross-in- 
terrogatory to  produce  letters  or  documents  in  which  his  adversary  is  inter- 
ested, and  declines  to  do  so,  his  depositions  should  be  excluded  on  proper  mo- 
tion for  that  purpose.  Plaintiff  was  asked  on  cross-interrogatory  to  attach 
copies  of  letters  which  from  the  investigation  might  contain  the  best  evidence 
of  the  authority  of  Starkweather  to  act  as  his  agent;  and,  if  the  letters  did 
contain  such  authority,  defendants  had  the  right  to  a  copy  of  them  if  in  plain- 
tiff's possession.  Plaintiff  said  he  hail  letterpress  copies;  he  did  not  answer 
that  they  would  be  useless  for  the  purpose  for  which  defendants  asked  them, 
or  that  they  would  throw  no  light  upon  the  subject;  he  simply  declined  to  pro- 
duce them,  assigning  as  a  reason  that  they  were  voluminous,  and  were  largely 
about,  private  matters  not  connected  with  the  suit.  He  constituted  himself 
the  judge  of  defendants'  right  to  an  inspection  of  the  letters  bearing  upon  the 
subject  of  controversy.  Defendants  were  then  left  to  their  legal  privilege  of 
proving  the  contents  of  the  letters  if  they  could,  or  to  a  similar  demand  upon 
Starkweather  for  the  letters.  They  sought  a  discovery  from  plaintiff  of  writ- 
ings between  him  and  his  alleged  agent,  a  right  in  equity  that  they  would  not 
have  against  Starkweather,  who  was  a  mere  witness,  and  not  a  party  to  the 
suit.  The  right  of  the  court  to  compel  a  discovery  from  plaintiff,  and  the 
right  of  defendants  to  such  discovery  before  issues  were  tried,  rests  upon  dif- 
ferent grounds  from  the  power  of  the  court  over  private  documents  of  a  mere 
witness  on  the  trial.  Enough  was  developed  in  the  investigation  to  indicate 
the  relevancy  and  importance  of  the  letters.  Without  them  defendants  had 
to  submit  to  the  plaintiff's  and  Starkweather's  construction  of  the  powers 
given  to  the  latter  in  the  correspondence,  and  what  was  contained  therein.  It 
was  evident  from  the  evidence  that  whatever  power  was  given  to  Stark- 
weather to  act  for  plaintiff  was  contained  in  the  letters.  The  correspondence 
was  voluminous,  largely  related  to  other  matters;  but  whatever  it  disclosed 
about  the  matters  in  controversy  might,  upon  inspection  by  the  court,  have 
been  submitted  to  the  jury,  to  be  passed  upon  by  them .  The  relations  between 
the  plaintiff  and  Starkweather  were  elaborately  explained  by  the  plaintiff's 
evidence  showing  that  the  former  was  not  such  agent  as  could  authorize  the 
account  to  be  charged  to  plaintiff,  and  Starkweather  had  testified  to  the  same 
facts;  and  it  may  be  that  the  letters  would  sustain  their  view  of  the  matter, 
but  that  could  not  be  ascertained  positively  without  the  production  of  the 
writings  themselves.  Defendants  had  the  right  to  have  them  exhibited.  2 
Story,  Eq.  Jur.  §§  1483-1490,  inclusive. 

There  was  error  in  the  refusal  of  the  court  to  suppress  the  depositions,  for 
which  the  case  must  be  reversed.  The  court  overruled  the  motion  because  it 
was  not  called  to  his  attention  until  after  the  trial  commenced,  '*and  for  other 
reasons"  not  stated.  The  law  requires  that  the  motion  to  suppress  must  be 
made,  and  notice  ot  it  given  to  the  adverse  party,  before  the  trial  commences. 
The  notice  was  waived  and  consent  given  that  the  court  could  consider  the  mo- 
tion; wh^^n  this  is  done,  or  when  the  notice  is  given  before  the  trial  com- 
mences, the  court  will  act  on  it  either  before  the  trial  commences  or  after. 
The  law  does  not  prescribe  that  the  motion  shall  be  acted  on  before  the  trial 
begins,  but  that  notice  of  it  be  given  before. 
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We  do  not  find  there  was  any  error  in  excluding  the  letters  of  plaintiff  to 
Oraston.  They  are  letters  about  the  business  of  the  parties  conducted  under 
the  written  contract  and  other  matters;  but  we  cannot  see,  upon  inspection  of 
them,  tliat  they  in  anywise  change  the  contract, — make  Graston  a  genei*al 
agent  of  plaintiff,  or  tend  in  the  least  to  give  him  authority  to  run  the  account 
in  the  name  of  the  plaintiff,  and  have  the  goods  charged  to  him. 

There  was  no  error  in  excluding  the  evidence  of  Walker.  Starkweather's 
declarations,  if  he  had  made  them,  that  he  was  plaintiff's  agent,  could  not 
establish  the  agency.  Agency  cannot  be  established  in  this  way;  nor  can  the 
admissions  and  statements  of  one  representing  himself  to  be  an  agent  bind 
the  principal  until  the  agency  is  established.  Starkweather  denied  that  he 
had  made  such  statements, — said  he  had  no  authority  to  act  as  such  agent; 
and  there  was  no  proof  from  any  source  that  the  agency  existed.  All  the  wit- 
nesses who  knew  anything  about  it  testified  that  Graston  had  no  authority 
from  the  plaintiff  to  have  him  charged  with  the  goods.  If  the  agency  had 
been  established,  Starkweather's  directions  about  the  account  would  have  been 
admissible. 

There  was  no  error  in  the  charge  of  the  court,  as  claimed  in  the  seventeenth 
assignment  of  error,  "that  the  jury  might  find  for  a  part  and  against  a  part  of 
defendants."  Plaintiff  had  sued  Graston  and  Coleman  &  Davidson  for  tho 
proceeds  of  the  sale  of  the  wool.  It  appeared  that  Ck)leman  &  Davidson  had 
received  the  wool  from  Graston,  had  it  sold,  and  retained  the  proceeds;  they 
had  no  prayer  over  against  Graston  if  they  lost  in  the  suit;  and  under  the  cir- 
cumstances developed  on  trial  it  was  proper  for  the  court  to  instruct  the  jury 
as  he  did. 

The  eighteenth  assignment  of  error  need  not  be  noticed,  as  the  irregularity 
complained  of  will  not  probably  occur  on  another  trial.  No  other  assignments 
of  error  are  relied  on  in  appellants'  brief,  and  will  therefore  not  be  noticed. 

For  the  error  of  the  court  in  refusing  to  suppress  the  depositions  of  Colgate 
the  cause  should  be  reversed  and  remanded. 

Willie,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed  and  cause  remanded. 


Edwards  et  al.  v.  CmsHOLM. 

(Supreme  Court  of  Texas.    November  11, 1887.) 

NsoLiGEi^cs— Tbtai,  bt  C0UBT--C0NOLU8ION8  OF  La.w— Fiin>iNa8  OF  Facts. 

In  an  action  for  damage  by  fire  to  plaintiff's  grain,  through  defendants*  negli- 
gence, it  appeared  that  defendants,  after  having  threshed  the  grain,  emptied  th« 
fire-box  of  the  engine  about  60  feet  from  the  grain,  and,  as  def encuuits  auppoeed,  ex- 
tinguished the  fire  with  water,  but  shortly  afterwards  the  atubbia  and  grm  oauglU 
fire  therefrom.  On  the  trial  to  the  court,  the  judge  found,  as  a  conclusion  of  law, 
that  defendants  were  negligent.  Held  error,  the  court  not  having  first  found,  as  a 
matter  of /act,  that  the  defendants  were  negligent. 

Appeal  from  district  court,  Rockwell  county;  Amson  Bjiinky,  Judge. 
Word  dk  Charlton,  for  appellants.    F,  L,  &tanfteld,  for  appellee. 

Gaines,  J.  This  was  an  action  by  appellee  to  recover  of  appellants  dam- 
ages for  the  destruction  by  fire  of  some  straw  and  other  personal  property, 
claimed  to  have  been  caused  through  the  negligence  of  the  defendants.  The 
evidence  disclosed  that,  at  the  instance  of  plaintiff,  defendants  threshed  his 
grain,  using  a  steam  thresher  for  that  purpose.  When  the  work  was  done» 
they  cleaned  out  the  fire-box  attached  to  the  engine,  and  deposited  its  contents 
upon  the  ground  within  some  60  feet  and  south  of  the  straw-pile.  There  was 
testimony  going  to  show  that  they  caused  the  ground  where  the  cinders  wera 
deposited  to  be  cleiUiHi  off,  and  water  to  be  thrown  upon  them,  and  that  they 
thought  the  coals  had  been  extinguished.    No  one  was  present  when  tha 
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fltraw  took  fire;  but  the  subsequent  appearance  of  the  ground  indicated  that 
the  fire  had  spreatl  northward  from  ihe  cinders  to  the  straw-pile.  It  was 
shown  that  the  wind  at  the  time  was  from  the  south.  The  cause  wjis  tried 
by  the  c6urt,  without  a  jury,  and  the  judge,  in  his  conclusions  of  fact,  found 
that  the  contents  of  the  fire-box  were  deposited  by  defendants  about  60  feet 
from  piaintifT's  straw-stack,  and  that  defendants  caused  water  to  be  thrown 
upon  tliem  until  it  was  supposed  that  all  fire  had  been  extinguished;  but  that 
*'some  hour  and  a  half  afterwards  the  fire  from  the  embers  communicuted 
to  the  stubble  and  loose  straw,  and  thence  to  the  stack  of  straw,  and  l\u\t  the 
same  was  consumed,  together  with  the  personal  property  of  plaintiff,  amount- 
ing in  value,  in  the  aggregate,  to  S95.55.''  There  was  no  finding,  as  a  mat- 
ter of  fact,  whether  the  act  complained  of  was  negligent  or  not;  but  the  con- 
clusions of  law  were  as  follows:  *'Tiiat  the  emptying  of  the  fire-box  of  the 
engine  so  near  the  straw-stack  was  negligence  on  part  of  the  defendants,  and 
that  they  are  liable  for  the  damages  sustained  by  plaintiff  by  reason  of  siiid 
fire,  amounting  to  $95.55."  Judgment  was  accordingly  rendered  for  the 
plaintiff. 

The  errors  assigned  are  to  the  effect  that  the  court,  not  having  found  neg- 
ligence as  a  matter  of  fact,  erred  in  its  legal  conclusion  that  the  deposit  of 
the  contents  of  the  fire-box  near  the  straw-stack  was  negligence  pei-  ae;  and 
we  think  the  assigimients  are  well  taken.  An  eminent  text-writer,  in  treat- 
ing of  negligence  in  law,  uses  this  language:  "It  must  be  remembered,  how- 
•ever,  that  the  cases  in  which  the  question  can  thus  be  withdrawn  from  the 
jury  are  comparatively  rare."  2  Thomp.  Neg.  p.  1286,  §  11.  Thesecases  seem 
to  be  con  fined  to  two  classes — First,  where  the  conduct  complained  of  is  in  con- 
travention of  the  written  law;  and,  second*  where*  the  facts  being  undisputed, 
it  is  clear  that  a  prudent  man  w6uld,  under  the  circumstances,  have  acted 
with  a  greater  degree  of  caution.  Fernandes  v.  JRailway  Co.,  52  Cal.  45; 
JRailroad  Co.  v.  Van  Steinburg,  17  Mich.  99;  Railroad  Co.  v.  Stout,  17 
Wall.  657;  RailtDay  Co.  v.  LeoU  59  Tex.  677.  To  hold  that  it  was  negli- 
l^ence  per  se  to  deposit  the  ashes  and  cinders  on  the  ground,  although  the  act 
.was  accompanied  by  the  attempt  to  extinguish  the  fire  by  water,  would  be  to 
«ay  that  no  man  of  ordinary  prudence  would  do  it.  This  would  be  equiva- 
lent to  asserting  that,  on  account  of  the  dangerous  surroundings,  water  could 
not  be  relied  upon  to  extinguish  the  fire  carried  out  with  the  contents  of  the 
defendant's  fire-box.    This  proposition  cannot  be  maintained. 

It  may  be  insisted,  however,  that  the  error  of  the  court  did  not  operate  to 
the  prejudice  of  the  defendant,  and  that  therefore  the  judgment  ought  not  to 
be  reversed.  When  we  consider  that  the  cause  was  tried  without  a  jury,  and 
that  the  question  of  negligence  was  for  the  court  to  determine,  whether  it 
was  one  of  fact  or  one  of  law,  the  proposition  seems  plausible.  But  we  do 
not  think  it  sound.  There  was  a  question  of  fact  in  the  case  to  be  settled, 
which  has  not  been  determined.  That  question  is,  did  tlie  defendants,  in 
their  efforts  to  have  the  fire  extinguished,  and  in  seeing  to  its  extinguish- 
ment, exercise  that  degree  of  care  which  a  man  of  ordinaiy  prudence  would 
liave  exercised,  considering  all  the  circumstances?  This  is  a  question  of  fact, 
and  upon  its  determination  depended  the  proper  decision  of  the  case.  It  may 
be  that  the  court  determined  this  in  the  negative,  in  holding  that  there  was 
negligence  as  a  matter  of  law.  If  it  had  appeared  from  the  conclusions  of 
law  that  this  was  the  case,  it  would  have  been  sufiicient.  Though  irregular. 
It  would  not  have  been  a  ground  for  the  reversal  of  the  judgment.  Heirs  of 
Rpori  V.  Rust,  65  Tex.  429.  How  the  learned  judge  arrived  at  the  conclus- 
ion tliat  the  facts  showed  negligence  in  law,  we  do  not  know.  It  is  probable 
that  he  correctly  determined  these  questions  in  deciding  the  case,  and  that 
the  failure  of  his  findings  of  fact  to  show  a  determination  of  the  question  of 
negligence  was  an  inadvertent  omission.  But  we  are  not  at  liberty  to  resort 
to  conjecture,  but  must  take  the  record  as  we  find  it.    This  does  not  disclose 
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a  determination  of  this  most  important  issue,  and  the  Judgment  cannot  be  af- 
firmed without  depriving  the  appellant  of  the  benefit  of  the  statute  which  re- 
quires the  judge  to  file  separate  findings  of  his  conclusions  of  fact  and  of  law» 
The  judgment  will  therefore  be  reversed,  and  the  cause  remanded. 


Elser  v.  Graber, 
(Supreme  Court  of  Teocaa,    November  29, 1887.) 

1.  ATT1.CHMSNT— Rights  of  Claimant— Prjloticb. 

Where  property  has  been  seized  under  several  writs  of  attachment  it  is  proper  for 
the  claimant  to  execute  a  claimanVs  bond  payable,  jointly  and  severally,  to  the  plain- 
tiffs in  attachment,  and  have  his  right  to  the  property,  as  against  all  me  attaching 
creditors,  tried  in  one  action. 

8.  Fbattdulent  Convbtanob8~-Stook  m  Tradb— kiALs  to  Cbeditoe. 

A  merchant,  beinff  in  an  Insolvent  condition,  went  to  his  father-in-law,  to  whom 
he  was  indebted  in  tne  sum  of  $1,800,  and  informed  Mm  of  his  condition,  and  it  was 
agreed  between  the  two  that  the  father-in-law  should  take  the  stock  in  trade  at 
$2,500,  giving  his  note,  due  12  months  after  date,  for  the  difference  between  the  pur- 
chase price  and  his  claim,  which  agreement  was  carried  out,  and  the  f ather-in^aw 
proceeded  to  dispose  of  the  goods.  Held  that,  as  the  necessary  consequence  of  the 
iather-in-law*s  taking  property  of  value  considerably  in  excess  of  his  claim,  and  exe- 
cuting his  note,  payable  on  a  long  credit,  was  to  delay  and  hinder  the  other  creditors 
as  to  this  surplus,  the  transaction  was  fraudulent  in  law,  and  the  father-in-Law 
could  not  set  up  that  his  intent  was  fair,  and  that  the  debtor  had  agreed  to  appro- 
priate the  surplus  to  the  payment  of  the  other  creditors. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 
M.  B,  Templeton,  for  appellant.    Sfiepard  &  Miller  s^d  Lancaster  ii  Mas> 
wellf  for  appellee. 

Gaines,  J.  Two  writs  of  attachment  were  issued  from  the  district  court 
of  Ellis  county,  and  levied  upon  a  stock  of  drugs,  valued  by  the  sheriff  at  $2,993» 
as  the  property  of  one  F.  M.  Danelly;  one  in  favor  of  appellant,  which  was 
first  in  point  of  time,  and  the  other  in  favor  of  C.  A.  Arnold.  Appellee 
claimed  the  property,  and  filled  a  claimant's  oath  and  bond.  The  bond  was 
made  payable  jointly  and  severally  to  the  plaintiffs  in  the  two  writs.  A  trial 
of  the  right  of  property  was  had  in  the  court  below,  which  resulted  in  a  judg- 
ment for  claimant,  and  it  is  from  that  judgment  that  Elser  now  appeals,  ap- 
pellant excepted  to  the  bond  because  it  was  made  payable  to  plaintiffs  in  both 
attachments,  and,  his  exceptions  having  been  overruled,  he  assigns  the  ruling 
as  error.  There  is  no  express  provision  in  our  statute  to  meet  the  case  of  a 
claimant  of  property  levied  on  by  virtue  of  two  or  more  writs  against  another 
party;  and  the  proper  practice  cannot  be  deemed  settled  in  our  courts.  It  is 
intimated  in  Blankenship- Blake  Co.  v.  Thurman,  5  S.  W.  Rep.  836,  (present 
term,)  that  the  correct  proceeding  in  such  c^e  is  to  make  one  claim  and  one 
bond,  payable  to  all  the  plaintiffs  in  the  writs  and  to  settle  the  rights  of  all  the 
parties  in  one  suit.  But  the  decision  of  the  question  was  not  called  for  by  the 
record  in  that  case,  and  it  was  not  determined.  We  are  of  opinion,  however, 
that  the  course  there  suggested  is  the  proper  practice.  The  statute  being  si- 
lent upon  the  point,  we  should  conisider  that  the  legislature  intended  that 
course  to  be  pursued  which  is  least  oppressive  to  the  parties,  and  which  con- 
duces most  to  a  speedy  determination  of  the  issues  involved.  Yiewing  the 
matter  from  this  stand-point,  we  think  the  question  admits  of  a  ready  solu- 
tion. In  providing  the  mode  of  the  trial  the  law  should  respect  the  rights 
and  consider  the  situation  of  all  parties.  We  see  no  injustice  in  requiring 
each  plaintiff  in  the  writs  to  make  his  contest  in  the  same  suit.  As  a  general 
rule  their  cases  would  be  the  same,  and  to  be  determined  by  the  same  issues, 
and,  as  matter  of  fact,  they  might  be  expected  to  make  common  cause.  In 
exceptional  instances,  it  is  true,  the  rights  of  one  creditor  as  against  the 
claimant  may  be  superior  to  another,  (witliout  reference  to  the  question  of 
priority,)  and  then,  as  between  them  and  the  claimant,  the  issues  would  be 
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different.  Such  a  case  is  rare.  Also  creditors,  whose  rights  are  the  same* 
may  differ  as  to  the  issues  to  be  made.  But  in  each  of  those  cases  each  would 
be  free,  under  our  system  of  jurisprudence,  to  make  his  own  contest  upon  his 
own  grounds.  A  suit  with  three  and  even  more  parties,  each  claiming  as 
against  the  others,  and  involving  issues  between  some  in  which  others  are  not 
interested,  is  not  unusual  in  our  practice.  Therefore  we  cannot  see  that  any 
injustice  will  result  to  the  creditors  from  the  rule  for  which  we  contend.  On 
the  other  hand,  we  think  the  contrary  practice  calculated,  in  many  instances, 
to  act  oppressly  against  the  claimant.  He  would  be  required  to  give  succes- 
sive bonds  and  contest  his  rights  with  as  many  claimants.  It  sometimes 
happens  that  two  or  more  writs  are  levied  upon  the  same  goods.  Should  he 
give  bond  in  each  case,  and  gain  nine  successive  suits,  he  must  still  contest 
the  tenth,  unless  the  last  creditor  yield;  and  in  the  end  he  would  find  his 
property  consumed  in  attorneys'  fees,  and  other  expenses  of  the  litigation. 
We  cannot  believe  that  the  legislature  intended  to  make  a  law  that  would 
lead  to  such  manifest  injustice.  The  law  was  made  foT  the  benefit  of  claim- 
ants, and  for  the  purpose  of  securing  a  speedy  trial  of  the  right  of  property 
claimed  by  one  when  taken  by  virtue  of  a  writ  against  another.  We  are  re- 
quired to  construe  the  Bevised  Statute,  though  in  derogation  of  the  common 
law,  ''lib^ally,  «  «  «  with  a  view  to  effect  their  object  and  to  promote 
Justice.*'  Bev.  St.  final  tit.  g  3,  p.  718.  The  construction  contended  for  by 
appellant  would,  in  many  instances,  deny  the  remedy  to  those  for  whose  bene- 
fit it  was  given,  and  cannot  therefore  be  upheld.  Besides,  it  is  not  in  accord- 
ance with  our  judicial  system,  which  abhors  a  multiplicity  of  suits,  and 
always  strives  to  bring  before  the  court  all  parties  in  interest,  however  nu- 
merous, and  however  diverse  their  claims,  in  order  to  have  their  rights  set* 
tied  in  one  action. 

We  have  been  cited  to  the  case  of  Green  v.  Banke,  24  Tex.  508,  in  support 
of  the  proposition  that  the  bond  in  question  was  insufficient.  The  same  point 
was  made  in  that  case  upon  a  similar  bond,  but  the  court  held  that  the  appel-* 
lant  there  was  not  in  a  position  to  complain  of  the  ruling  of  the  court  in  sus- 
taining the  bond,  and  therefore  expressly  declined  to  determine  the  question. 
The  appellant  in  that  action  moved  the  court  to  consolidate  the  case  with  an- 
other made  t>y  a  levy  in  favor  of  another  plaintiff  by  virtue  of  a  second  exe- 
cution, which  the  court  below  refused;  but  this  oourt  held  that  he  was  not 
prejudiced  by  that  ruling.  It  is,  however,  very  strongly  Intimated  in  the  opin- 
ion, both  that  the  bond  was  invalid  and  that  the  motion  was  properly  over* 
ruled.  But  we  do  not  understand  that  either  question  was  authoritatively  de- 
cided; and  notwithstanding  our  great  respect  for  the  court  who  rendered  the 
decision,  and  for  the  eminent  Judge  who  there  spoke  for  it,  we  are  constrained^ 
for  the  reasons  stated,  to  differ  from  the  opinion  intimated  upon  the  construc- 
tion of  the  statute  as  applicable  to  such  cases. 

The  other  assignments  of  error  relied  on  by  appellant  raise  a  question  which 
involves  the  merits  of  the  controversy,  and  upon  this  he  has  a  better  case. 
The  appellee  claimed  the  goods  by  virtue  of  a  sale  to  him  by  the  defendant 
in  attachment  made  before  the  levy.  Appellant  contended  that  tliis  sale  was 
fraudulent  as  to  creditors;  but  the  court  found  it  fair,  and  this  is  the  ruling 
of  which  he  now  complains.  The  nncontroverted  facts  were  that  appellee^ 
Graber,  was  the  father-iurlaw  of  Danelly  the  defendant  in  the  writs  of  attach- 
ments; that  Graber  signed  Danelly's  paper  for  his  accommodation,  and  Dan- 
elly became  thereby  indebted  to  him  in  the  sum  of  91,840.  Danelly  subse- 
quently found  that  he  was  not  able  to  meet  his  liabilities,  and  went  to  his 
father-in-law  to  advise  with  him,  and  made  to  him  a  full  statement  as  to  his 
financial  condition.  Graber  thereupon  told  him  that  he  was  insolvent;  and 
it  was  agreed  between  the  two  that  Graber  should  take  the  stock  of  goods  at 
$2,500,  and  that  $1,840  of  the  price  should  go  to  extinguish  his  own  claim, 
and  that  he  should  execute  his  note  for  the  balance.  Graber  thereupon  made 
v.63.w.no.7 — 36  ^  r 

Digitized  by  VjOOQ IC 


562  ^  SOUTHWESTERN   BEPOBTER.  [TeX. 

and  delivered  his  negotiable  promissory  note  to  Danelly  for  S660,  due  12 
months  after  date,  and  Danelly  took  possession  of  the  stock  of  goods  as  his 
agent,  and  was  disposing  of  them  as  such  when  the  writs  were  levied.  It 
seems  Graber  expected  Danelly  to  use  his  note  in  settling  with  las  creditors, 
and  urged  him  to  go  to  appelhint,  and  settle  with  him  first.  This  Danelly  at- 
tempted, offering  the  note  at  a  discount,  and  a  secured  note  for  the  balance 
of  appellant's  debts,  and,  the  offer  having  been  declined,  the  note  was  applied 
by  the  payee  to  the  payment  of  some  of  his  other  liabilities.  It  is  the  well* 
settled  law  of  this  court  that  a  creditor  may  lawfully  receive  of  his  debtor  a 
sufficient  amount  of  his  property  to  pay  the  debt,  though  the  latter  be  in  fail* 
ing  circumstances,  and  this  be  known  to  the  creditor,  and  although  the  neces« 
sary  result  is  to  hinder  and  delay  other  creditors,  provided  he  receive  no  more 
than  is  reasonably  sufficient  to  satisfy  his  claim.  Lewy  v.  FiachU  65  Tex. 
311;  Ellis  v.  Valentine,  Id.  532;  Qreenleve  v.  Blum,  59  Tex.  124;  Smith  v. 
Whitfield,  67  Tex.  124,  2  S.  W.  Bep.  822.  The  right  of  the  insolvent  debtor 
to  prefer  his  creditor  makes  an  exception  and  takes  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds.  This  court  has  gone  further,  and  has  held  that 
such  a  transaction  is  not  fraudulent,  although  the  debtor  has  received  more 
than  enough  property  to  pay  his  debt;  provided,  by  the  terms  of  the  sale,  he 
is  bound  to  see  that  the  excess  of  the  purchase  money  over  his  own  debt  is  to 
be  applied  to  the  payment  of  other  preferred  creditors,  and  doesvee  that  it  is 
so  applied.  Ellis  v.  Valentine,  supra.  But  the  facts  shown  by  the  record 
before  us  present  a  very  different  case.  Here  Graber  received  property  of 
value  considembly  in  excess  of  the  amount  of  his  debt.  He  did  not  obligate 
himself  to  pay  the  excess  toother  preferred  creditors;  but  executed  his  negoti- 
able note  therefor,  payable  on  a  long  credit  to  the  vendor.  By  this  transac- 
tion he  placed  that  portion  of  the  property  not  received  to  pay  his  own  claim 
beyond  the  reach  of  the  other  creditors,  and  left  the  vendor  free  to  deal  with  it 
as  his  own.  The  necessary  consequence  of  this  proceeding  was  to  hinderand 
delay  the  other  creditors  as  to  this  surplus,  and  the  parties  must  be  presumed 
to  intend  the  direct  result  of  their  own  willful  conduct.  The  transaction  is 
fraudulent  in  law;  and  appellee  cannot  be  permitted  to  say  that  his  intent 
was  fair,  and  that  Danelly  agreed  to  appropriate  the  note  to  the  payment  of 
his  other  creditors.  The  point  has  been  repeatedly  decided  by  this  court. 
Oppenheimer  v.  Half,  4  S.  W.  Rep.  562;  Seligson  v.  Brotm,  61  Tex.  180. 
The  fraud  of  a  part  taints  the  whole  transaction,  and  it  must  be  set  aside, 
Lambeth  v.  MeClinton,  65  Tex.  108. 

There  being  no  controversy  about  the  facts,  and  the  sale  of  the  goods  being 
in  our  opinion  fraudulent,  the  judgment  will  be  revei-sed  and  remanded,  with 
the  following  instructions  to  the  court  below:  The  district  court  of  Ellis 
county  will  assess  the  value  of  the  property  claimed  by  appellee  in  this  pro- 
ceeding, after  hearing  evidence  for  that  purpose,  and  will,  without  further 
contest  of  the  right  of  property,  render  judgment  against  the  claimant  and 
sureties  on  his  claim  bond,  in  favor  of  appellant,  for  the  value  so  assessed,  and 
for  10  per  cent,  damages  upon  said  value,  but  not  to  exceed  10  per  cent,  upon 
the  amount  claimed  in  appellant's  writ  of  attachment,  as  well  as  for  all  costs 
of  suit.  The  judgmeut  so  rendered  will  also  direct  that  it  may  be  discharged 
within  10  days  from  the  date  thereof  by  the  return  of  the  property  so  claimed 
in  as  good  condition  as  it  was  when  received  by  the  claimant,  and  the  pay- 
ment of  the  damages  and  costs  so  adjudged;  or  by  the  payment  in  full  of  any 
judgment  that  may  have  been  or  may  thereafter  be  rendered  in  favor  of  ap- 
pellant against  F.  M.  Danelly  in  the  suit  in  which  the  attachment  levied  on 
the  goods  in  controversy  was  sued  out^  together  with  the  costs  and  damages 
recovered  in  this  proceeding. 
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Frees  et  al,  v.  Baker. 
{Suvreme  Court  of  Texas.    May  12, 1887.) 

AppbaI/— Rbquisitbs — Bond — ^Partnership  as  Surety. 

An  appeal-bond  with  a  partnership  name  signed  as  surety,  where  it  does  not  ap- 
pear  in  the  bond  or  In  the  reoord  who  constitute  the  firm,  and  there  is  nothing  to 
show  by  whom  the  firm  name  was  signed,  is  insntfloient,  and  the  appeal  will  be  dis> 
missed  on  motion. 

Appeal  from  district  court,  San  Saba  county. 
Motion  to  dismiss  appeal  for  insutilcient  undertaking. 

WiLUS,  C.  J.  The  sureties  to  the  appeal-bond  found  in  the  record  are 
Beinhardt  &  Co.  and  B.  F.  Bisenlohr.  The  first  is  evidently  the  name  of  a 
partnership,  but  who  constitute  the  firm  does  not  appear  in  the  bond,  or  else- 
where in  the  record.  We  do  not  think  that  an  appeal-bond  is  sufficient  when 
the  name  of  a  firm  is  signed  as  surety  under  these  circumstances.  Should 
judgment  go  against  the  appellant  and  bis  sureties  on  the  bond,  we  would 
have  no  means  of  ascertaining  from  the  record  the  names  of  the  persons  con- 
stituting the  firm  against  whom  the  judgment  should  be  rendered.  Moreover, 
the  signature  to  the  bond,  which  was  presumptively  made  by  one  of  the  part- 
ners, may  nOt  have  been  authorized  by  the  other  members  of  the  firm.  If  so, 
it  would  not  be  binding  upon  the  partnership,  or  upon  any  member  of  it  ex- 
cept the  one  who  signed  the  bond.  There  is  nothing  before  us  to  show  by 
whom  the  bond  was  signed,  and  we  cannot  resort  to  ex&insic  evidence  to  ascer^ 
tain  that  fact.  The  clerk  of  the  district  court  doubtless  approved  the  bond, 
relying  on  the  solvency  of  the  firm,  and  supposing  them  bound.  We  cannot 
say  that  he  would  have  done  so  had  he  known  that  no  other  member  of  it  be* 
came  thereby  liable  except  the  person  who  attached  the  firm  name  to  the  obli- 
gation. 

For  these  reasons,  the  motion  to  dismiss  the  appeal  must  prevail,  and  it  is 
so  ordered. 


Dannellt  9.  Elseou 

(Supreme  Covnrt  of  Teaxu.    December  9, 1887.) 

1.  AmcHMnTT— Vauaitob  vetwewx  Arwmkyn  and  Bill  ot  Pabtioulabs. 

That  in  a  petition  and  affidavit  for  a  writ  of  attachment  a  olaim  was  made  for  a 
larger  sum  than  that  to  which  the  bill  of  items  attached  to  the  petition  showed  plain- 
tiff to  be  entitled,  is  insufficient  ground  upon  which  to  dissolve  the  attachment. 
3.  Samb— Pleading — Ahbkdmbnt  bbtobb  Trial. 

An  amendment  in  attachment,  after  the  issuance  of  the  writ  and  before  triafl, 
stating  more  fully  and  correctly  the  dates  at  which  the  amounts  claimed  in  the  peti- 
tion had  and  would  become  due,  in  no  way  affects  the  validity  of  the  attachment. 

8.  SaMB— BONI>— SUBBTIBS— SlGNATUBB  OP  PaRTNEBSHIP  NamB. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  a  surety  on  an  at- 
tachment bond,  who  signs  the  name  and  style  of  a  partnership,  did  so  with  the  au- 
thority of  the  other  partners,  and  the  attachment  issued  thereon  will  not  for  that 
reason  be  declared  invalid. 

Appeal  from  district  court,  Ellis  county;  Anson  Bxnnsr,  Judge. 
Shepard  it  Miller  and  Lancaster  (fr  Maxtoell,  for  appellant,    if.  S.  Tem- 
pleton,  for  appellee. 

Statton,  J.  Appellee  instituted  this  suit  in  the  district  court  of  Ellis 
county  on  the  thirteenth  day  of  January,  1887,  for  the  sum  of  9862.86,  for 
goods,  wares,  and  merchandise  sold  and  delivered  to  appellant  by  appellee, 
and  on  the  same  day  filed  affidavit  and  bond  for  and  procured  a  writ  of  at- 
tachment, and  caused  same  to  be  levied  upon  a  certain  stock  of  drugs  in  the 
city  of  Waxahachie,  as  the  property  of  appellant.  It  was  alleged  in  the  peti- 
tion, as  well  as  in  the  affidavit  made  to  obtain  the  attachment,  that  $722.17 
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was  dae  January  1, 1887,  and  that  $140.69  woold  become  dae  February  1, 
1887.  The  appellee  filed  an  amended  petition  on  March  1,  1887,  in  which  he 
alleged  that  the  several  Items,  which  aggregated  $722.17,  fell  due  on  dates  be- 
tween January  1  and  13,  1887;  and  that  a  part  of  the  items,  aggregating 
•140.69,  became  due  on  dates  other  than  February  1st.  The  amount  due,  and 
that  was  to  become  due,  at  the  institution  of  the  suit  remained  the  same,  how- 
ever. An  itemized  account  was  filed  with  the  petition,  from  which,  as  the 
footings  then  appeared,  the  aggregate  was  as  claimed  in  the  petition;  but  it 
seems  that  the  correct  aggregate  was  $854.98.  The  appellant  moved  to  quash 
the  attachment — Firsts  because  of  variance  between  the  petition  and  afiidavit 
as  to  the  aggregate  sum  due  and  to  become  due;  aecond^  because  the  petition 
and  affidavit  stated  that  the  amount  was  not  all  due,  and  failed  to  state  cor- 
rectly when  it  would  become  due;  thirds  because  the  attachment  was  issued 
for  a  greater  sum  than  plaintiff's  demand;  fourth,  because  the  bond  for  at- 
tachment was  not  signed  by  two  good  and  sufficient  sureties, — the  principal 
and  one  surety  signed  the  bond,  and  then  follow  immediat^y  the  names 
"^ Arnold  &  Shelton." 

The  direct  averment  of  the  petition  was  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $862.86,  which  it  was  alleged  was  due  and  would 
become  due  Just  as  the  affidavit  alleged.  There  was  no  variance  in  this,  al- 
though the  footing  of  the  long,  itemized  account,  when  correctly  made,  would 
not  aggregate  by  a  few  dollars  the  alleged  and  sworn  indebtedness.  The  stat- 
ute requires  a  plaintiff  seeking  an  attachment  to  make  an  affidavit  that,  "the 
defendant  is  Justly  indebted  to  the  plaintiff,  and  the  amount  of  the  demand.*' 
The  plaintiff  in  the  petition  and  in  the  affidavit  stated  the  same  sum  as  the 
amount  of  the  demand,  and  that  the  sworn  account,  made  an  exhibit  and  in- 
tended to  be  used  in  evidence,  did  not  aggr^ate  so  much,  did  not  vitiate  the 
attachment.  It  has  never  been  held  that  a  failure  to  state  the  amount  of  the 
demand  as  subsequent  Judicial  investigation  may  find  it  really  to  be,  will 
vitiate  an  attachment.  The  purpose  of  the  affidavit  as  to  amount  of  the  de- 
mand is  chiefly  to  furnish  data  for  fixing  the  amount  of  the  attachment  bond, 
and  to  enable  the  clerk  so  to  frame  the  writ  as  to  authorize  the  officer  to  whom 
it  is  directed  to  seize  enough,  and  no  more  than  will  be  necessary,  to  satisfy 
the  demand  of  the  plaintiff  and  the  probable  costs  of  the  suit. 

The  petition  stated  that  a  certain  part  of  the  entire  sum  claimed  to  be  due 
was  due  on  January  1, 1887,  and  the  amendment  so  varied  this  as  to  allege 
ttiat  the  same  sum  was  due  before  the  filing  of  the  suit  on  the  thirteenth  of 
that  month,  and  it  further  stated  when  the  sum  not  due  when  the  action  was 
brought  would  become  due.  These  were  matters  subject  to  amendment  at 
any  time  before  the  trial  began,  and  in  no  manner  affected  the  validity  of  the 
attachment  The  right  to  an  attachment  does  not  depend  on  the  fact  that  the 
debt  sued  for  is  due,  yet  it  has  t>een  held  that,  if  all  the  claim  be  not  due,  the 
affidavit  should  show  how  much  has  matured  and  how  much  has  not.  Cox  v. 
ReinhardU  41  Tex.  591 ;  Bvana  v.  Tucker^  59  Tex.  250.  In  this  case  these  facts 
were  alleged  in  the  pleadings  and  stated  in  the  affidavit.  The  plaintiff's  de- 
mand was  the  sum  alleged  and  sworn  to  be  due  and  to  become  due,  and  the  at- 
tachment did  not  issue  for  a  sum  greater  than  the  aggregate  of  these. 

It  is  urged  that  one  of  the  sureties  on  the  attachment  bond  was  a  partner- 
ship, and  that  this  vitiated  the  bond.  We  cannot  assume  from  the  fact  that 
one  of  the  sureties  signed  as  ''Arnold  &  Shelton,"  that  this  name  or  style  rep- 
resents a  partnership;  for  it  is  frequently  the  case  that  one  person  does  busi- 
ness under  a  name  or  style  which  would  indicate  that  more  than  one  person 
was  interested  in  it.  It  is  doubtless  true  that  one  member  of  a  copartnership 
has  no  authority,  by  virtue  solely  of  the  partnership,  to  bind  the  firm  as  surety 
in  a  matter  not  affecting  the  partnership  business ;  but  it  is  equally  true  that 
one  member  of  a  firm,  by  consent  of  his  copartner,  may  bind  the  firm  as  surety 
in  a  matter  in  which  the  partnership  has  no  interest  whatever.    The  power 
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of  a  partnership  is  not  limited,  as  is  that  of  a  corporation,  to  the  transaction 
of  such  business  as  falls  fairly  within  the  purposes  for  which  it  was  entered 
into,  but  by  consent  of  its  members  may  extend  to  any  transaction  not  forbid- 
den by  law.  It  may  become  surety  for  the  payment  of  the  debt  or  undertak- 
ing of  another.  If  it  be  conceded  that  **  Arnold  &  Shelton"  w^is  the  name  or 
style  of  a  partnership  composed  of  two  or  more  persons,  to  hold  the  bond  in- 
valid because  the  firm  appears  to  be  the  surety,  we  would  have  to  assume  that 
the  bond  was  executed  by  a  member  of  the  firm  without  the  consent  or  au- 
thorization of  his  copartners.  There  is  no  presumption  of  law  or  fact  that 
this  is  true;  but,  on  the  contrary,  the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is  that  the  officer  whose  duty  it  was  to  pass  upon  the  suffi- 
ciency of  the  sureties,  made  inquiry  and  satisfied  himself  that  the  person  who 
signed  for  ''Arnold  &  Shelton"  had  authority  so  to  do.  Such  has  been  the  rul- 
ing elsewhere.  Dar^forth  v.  Carter,  1  Cole,  553;  Churchill  v.  Fulliam,  8 
Iowa,  47;  Cufmingham  v.  Lamar,  51  Ga.  575.  The  motion  is  based  solely 
on  what  appears  upon  the  fac^  of  the  bond,  and  raised  no  issue  of  fact  on 
which  an  inquiry  could  have  been  made  as  to  the  authority  of  the  person  who 
signed  the  bond  to  bind  a  partnership  doing  business  under  the  name  and 
style  of  "Arnold  &  Shelton."  It  would  seem  that  in  any  case  in  which  the 
authority  of  one  to  signr  a  firm  name  as  surety  to  such  a  bond,  approved  and 
filed,  is  questioned,  that  this  should  be  done  by  some  plea  raising  an  issue  of 
fact,  and  not  by  a  motion  which  goes  only  to  the  sufficiency  of  the  papers  as 
they  appear.  Mesmer  v.  Hutchina,  17  Tex.  602;  Wright  v.  Smith,  19  Tex. 
299;  Drake,  Attachm.  183.  No  such  plea  was  filed.  If  such  a  plea  had  been 
filed  and  on  inquiry  it  had  been  found  that  ''Arnold  &  Shelton"  was  the  style 
of  a  partnership  composed  of  two  or  more  persons,  and  that  this  was  signed 
by  one  member  of  the  firm  without  authority  from  his  copartner  so  to  sign  it, 
then  the  attachment  and  all  proceedings  under  it  should  have  been  set  aside. 
The  fact  that  such  a  result  may  ensue  when  the  name  or  style  of  a  partiior- 
ship  is  signed  to  an  attachment  bond  is  a  very  good  reason  why  a  clerk  sliould 
not  receive  a  bond  having  on  it  as  surety  a  name  which  seems  to  be  the  n;aue 
or  style  of  a  partnership.  A  bond  thus  signed  ought  to  be  rejected  by  tlie  offi- 
cer whose  duty  it  is  to  approve  the  bond ;  for  he  ought  not  to  imperil  the  rights 
of  pai-ties  by  undertaking  to  pass  upon  the  power  of  one  partner  to  bind  his 
firm  as  surety,  which  will  most  frequently  involve  a  question  of  law,  and,  in 
all  cases,  complicated  inquiries  of  fact  which  he  ought  not  to  assume  to  decide. 
He  must  inquire  who  are  the  members  of  the  firm,  and  whether  they  have  all 
consented  that  it  shall  become  surety  in  the  given  case.  If  some  or  all  mem- 
bers of  a  firm  are  willing  to  become  sureties  they  can  sign,  or  cause  to  be 
signed,  their  own  names,  and  thus  avoid  all  question.  Legislation  upon  this 
matter  may  be  desirable.  In  the  case  of  Frees  v.  Baker,  ante,  563,  (decided 
at  the  last  Austin  term,)  it  was  held  that  an  appeal-bond  signed  with  a  part- 
nership name  as  surety  was  not  sufficient.  On  an  appeal-bond  it  may  become 
necessary  for  this  court  to  render  judgment,  and  in  such  case  there  would  be 
nothing  in  the  record,  when  the  partnership  name  alone  is  signed  as  surety,  to 
enable  this  court  to  render  such  a  judgment  as  ought  to  be  rendered.  To  en- 
force a  liability  upon  an  attachment  bond,  however,  the  party  seeking  to 
enforce  it,  either  by  way  of  reconvention  or  original  action,  would  have  an  op- 
portunity to  allege  who  composed  the  firm  whose  name  appeared  as  surety, 
and  thus  furnish  the  trial  court  with  the  information  necessary  to  enable  it  to 
render  a  judgment  against  the  proper  parties.    The  judgment  will  be  affirmed. 

Mbrohants'  &  Planters'  Bank  v,  Thomas  et  dl. 
(Supreme  Court  of  Texas,    December  2,  1887.) 
^ALB — Ow  Condition — Waivbb  bt  Transfer  of  Notes  for  Prior. 

Certain  merchants  sold  some  hay-rakes  on  time,  taking  notes  for  the  purchase 
money  from  the  purchaser,  with  an  agreement  that,  until  paid  for,  the  rakes,  and 


Digitized  by 


Google 


566  BODTHWKSTEBN   B£POBT£R«  C^BS. 

their  proceeds  if  sold,  should  be  the  property  of  the  sellers.  These  notes  the  sellers 
Indorsed  to  a  third  party,  who  indorsed  them  to  a  bank  for  collection.  Not  being 
paid,  they  were  returned  to  the  sellers,  with  the  indorsements  erased.  Held,  that 
oy  the  action  of  the  sellers  the  trust  relation  with  the  purchasers  was  severed,  and 
the  rakes  or  their  proceeds  became  the  property  of  the  purchasers,  and  the  contract 
could  not  be  restored  by  any  action  of  the  holders  of  the  notes  without  the  oonaent 
of  the  purchasers. 

Appeal  from  district  court,  Grayson  county;  Bichabi>  Maltbis,  Judge. 

The  Merchants'  &  Planters'  Bank  attached  certain  property  as  tliatof  Bou»- 
sel  &  Seisfield,  and  Thomas  &  Sons  interposed  as  claimants.  In  a  trial  of  the 
right  of  property,  before  the  court,  judgment  was  entered  for  Thomas  &  Sons, 
and  the  bank  appealed. 

Wilkinn  <&  Patty,  for  appellants.     Woods  <&  Cunningham,  for  appellee. 

Willie,  C.  J.  This  was  a  statutory  proceeding  for  the  trial  of  the  right  of 
property,  in  which  the  appellant  was  plaintiff»and  Thomas  &  Sons  claimants, 
the  subject  of  controversy  being  a  number  of , hay-rakes,  attached  at  the  suit 
of  the  appellant  as  the  property  of  Roussel  &  Seishekl,  and  found  by  the  sheriff 
in  their  possession.  This  property  was  claimed  by  Thomas  &  Sons  under  a 
contract  made  by  them  with  Roussel  &  Seisdeld,  in  which  they  agreed  to  sell 
the  rakes  to  Roussel  &  Seisfield,  upon  condition  that  the  latter  should  pay  for 
them  within  a  certain  time,  with  the  understanding  that  until  paid  for  they, 
and  their  proceeds  if  sold,  should  continue  to  be  the  property  of  the  vendors. 
In  pursuance  of  this  agreement,  Koussel  &  Seisdeld  executed  to  Thomas  & 
Sons  the^r  promissory  notes  falling  due  at  the  respective  dates  when  the  pur- 
chase money  of  the  rakes  was  to  be  paid.  These  notes  were  indorsed  by  the 
payees  to  W.  S.  Thomas  &  Bro.,  and  by  them  to  the  Merchants'  &  Planters' 
Bank  for  collection,  and  were  by  the  latter  duly  protested  for  non-payment; 
and  they  were  still  unpaid  at  the  trial  of  this  cause.  The  claimants  were  then 
in  possession  of  the  notes,  and  exhibited  them  upon  the  trial,  and  it  appeared 
that  both  indorsements  had  been  erased.  The  judse  sitting  without  a  jury 
rendered  judgment  upon  the  law  and  facts  for  the  claimants,  and  the  bank  has 
brought  the  case  by  appeal  to  this  court.  The  relation  of  Thomas  &  Sons  to 
the  property  and  its  purchase  money  are  fixed  by  the  contract  and  the  notes 
which  were  subsequently  executed.  By  the  terms  of  the  contract,  Thomas  & 
Sons  reserved  in  themselves  the  title  to  the  property  transferred,  and  the  right 
to  reclaim  possession  of  it,  if  the  consideration  remained  unpaid;  and  they  had 
also  the  alternative  right  to  enforce  payment  of  the  notes  given  for  the  pur- 
chase money.  The  right  to  reclaim  the  property  was  vested  in  Thomas  &  Sons 
alone,  and  was  to  be  exercised  in  tlie  event  of  a  default  in  payment  to  them  of 
the  purchase  money,  or  of  a  reasonable  belief  that  such  default  was  intended. 
The  contract  gave  the  vendors  no  power  to  part  with  the  right  to  the  pur- 
chase money,  and  at  the  same  time  to  hold  the  title  to  the  property,  with  the 
consequent  power  to  rescind  the  contract.  The  assertion  of  one  of  these 
lights  was  therefore  an  abandonment  of  the  other.  To  resume  possession  of 
the  property  was  to  cancel  tlie  debt  for  its  purchase  money.  On  the  other 
hand,  to  enforce  this  debt  was  to  admit  the  title  to  the  property  to  be  in  the 
vendees;  for  the  vendees  could  not  be  made  to  pay  the  entire  purchase  money 
of  the  property  without,  at  the  same  time,  having  their  vendors'  title  vested 
in  them.  From  the  time  the  vendors  elected  which  of  the  two  courses  they 
would  pursue,  the  other  was  closed  to  them.  Thomas  &  Sons  did  not  as- 
sert their  rigtit  to  the  property  until  it  was  seized  under  the  appellants'  attach* 
ment,  and  this  was  after  the  first  payment  of  the  purchase  money  became 
due;  but  they  did  indorse  and  transfer  both  the  notes  given  for  the  purchase 
money  before  they  matured.  The  holders  of  the  notes  did  not  thereby  become 
assignees  of  the  contract,  and  hence  could  not  avail  themselves  of  its  provis- 
ions, and  recover  the  property  if  the  notes  were  not  paid.  Thomas  &  Sons, 
having  placed  the  notes  beyond  their  own  reach,  could  not  reclaim  tlie  prop- 
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erty;  for,  in  order  to  do  so,  they  were  obliged  to  cancel  the  notes  or  return 
them  to  the  vendees.  But  the  effect  of  the  transfer  was  to  assign  to  the  in- 
dorsees the  right  to  enforce,  against  the  vendees^  the  collection  of  the  notes. 
This  was  the  only  right  they  did  possess,  and  the  vendors  intended  to  confer 
it  upon  them  by  means  of  the  indorsement,  and  at  the  same  time  to  divest 
themselves  of  all  right  to  the  property.  Having  elected  to  have  the  notes  en- 
forced, and  abandoned  their  right  to  claim  the  property,  the  title  vested  in 
KouBsel  &  Seisfield.  The  trust  relation  between  Thomas  &  Sons  and  Roussel 
&  Seisfield,  created  by  the  contract,  was  severed  by  the  action  of  the  former; 
and  the  latter  were  no  longer  under  any  obligation  to  hold  the  property  or  its 
proceeds  for  the  benefit  of  their  vendors.  Having  put  an  end  to  the  contract 
in  this  respect  by  transferring  the  notes,  Thomas  &  Sons  could  not  revive  it 
by  taking  them  again  into  their  possession.  The  contract,  once  abandoned, 
could  not  be  restored  by  any  action  on  the  part  of  Thomas  &  Sons  and  the 
holdersof  the  notes  withoat  the  consent  of  Roussel  &  Seisfield.  If  the  former 
chose  to  repossess  the  notes,  they  thereby  obtained  only  such  rights  against  the 
makers  as  were  held  by  the  parties  from  whom  they  received  them,— the  right 
to  enforce  their  payment  by  suit  against  the  makers. 

To  hold  that  Thomas  &  Sons  resumed  the  position  towards  the  property  that 
they  occupied  before  the  assignment  of  notes,  would  be  to  hold  that  the  right 
to  rescind  the  contract  remained  with  them  after  the  assignment  of  the  notes, 
and  that  this,  together  with  the  right  to  enforce  the  notes,  was  again  united 
in  them,  which  could  not  be  the  case  under  the  views  we  have  already  ex- 
pressed. Had  the  notes  been  indorsed  simply  for  collection,  the  case  might 
have  been  different,  as  no  suit  had  been  brought  upon  them;  but  as  to  this 
there  was  no  proof,  and  the  presumption  is  that  the  sale  of  the  notes  was  ab- 
solute, and  for  a  valuable  consideration.  The  case  is  different  from  any  up<m 
the  same  subject  which  have  come  before  this  court,  for  in  none  of  them  had 
the  party  claiming  the  property  under  such  a  contract  parted  with  bis  title 
to  the  notes  given  for  the  purchase  money. 

In  view  of  the  particular  facts  of  this  case,  and  the  law  applicable  to  them, 
we  think  the  court  erred  in  adjudging  the  property  to  the  appellees. 

For  this  error  the  judgment  will  be  reversed,  and,  as  the  case  may  not  have 
been  fully  developed  upon  the  trial,  the  cause  will  be  remanded. 


Stephens  et  al.  v.  Matthews'  Heirs. 

(Supreme  Court  of  Texas.    December  13, 1887.) 

1.  Husband  Aim  Wint— Wifb^s  Separate  Estate— Deed— FAiiiUBB  of  Wife  to  Ao- 

EJUGWLBDGE — ^VaLID  AGAINST  HuSBAND. 

A  deed  was  executed  by  a  husband  and  wife,  but  not  acknowledged  bv  the  latter, 
of  property  other  than  a  homestead,  to  which  the  wife  held  the  claim  of  a  separate 
estate.  Heldj  that  though  an  acknowledgment  was  required  to  convey  the  wife's 
separate  estate,  the  deed  was  admissible  against  the  husband,  and  would  pass  what- 
ever interest  they  held  In  community  right,  and  whatever  separate  interest  he  had 
in  the  land. 
3.  Vbitoob  and  Vendee— Vendor's  Lien— Right  of  Assignee  of  Note. 

The  assignee  of  a  note  barred  by  the  statute  of  limitations,  given  for  the  purchase 
of  land,  and  secured  by  an  express  lien,  has  neither  a  right  in  or  to  the  land  for 
which  it  was  given,  nor  a  right  to  collect  the  note  if  the  maker  pleads  the  statute  of 
limitationB.! 

Appeal  from  district  court.  Van  Zandt  county;  Felix  J.  MoCord,  Judge* 
Alex,  Surge,  for  appellants. 

*An  assignment  of  a  note  seoored  by  mortgage  carries  the  security.  Thomson  v. 
Buildinff  Ass'n,  (Ind.)  2  N.  B.  Bep.  785.  So  h^d  in  Aftosouri.  Lee  V;  aarke,  1  S.  W. 
Rep.  142 :  Hagerman  v.  Sutton,  4  S.  W.  Rep.  78.  The  transfer  of  one  of  a  series  of  notes 
secured  oy  mortgage,  without  any  accompanying  transfer  of  the  security,  is  an  assign- 
ment pro  tanto  of  the  mortgage.    Studebaker  v.  McCurgur,  (Neb.)  80  N.  W.  Rep.  686. 
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Statton,  J.  J.  L.  Matthews  brought  this  suit  against  0.  L.  Stephens  and 
the  heirs  of  Margaret  Love  on  April  16,  1883.  The  action  is  founded  on  a 
lost  note  alleged  to  have  been  executed  by  C.  L.  Stephens  and  Margaret  Love 
to  J.  Russell  on  February  2b,  1876,  which  was  claimed  to  be  due  about  Jan- 
uary 1, 1880,  but  shown  by  the  proof  to  have  matured  January  1, 1877.  Mat^ 
thews  became  the  owner  of  the  note  in  February,  1882,  and  it  was  allied 
that  it  was  given  to  secure  a  part  of  the  purchase  money  of  a  tract  of  land  de- 
scribed in  the  petition,  sold  by  Bussell  to  C.  L.  Stephens  and  Margaret  Love, 
and  that  on  the  land  an  express  lien  was  reserved.  If  this  w^as  so,  it  was  on 
the  face  of  the  note,  for  the  deed  from  Russell  recited  a  full  payment  for  the 
land.  The  petition  prayed  for  the  judgment  on  the  note  and  foreclosure  of 
the  lien,  or  in  case  this  could  not  be  given  that  the  plaintiff  have  judgment 
for  the  land.  The  petition  also  alleged  that  G.  L.  Stephens  and  his  wife, 
Mary,  who  was  one  of  the  heirs  of  Margaret  Love,  executed  a  deed  to  him  for 
their  interest  in  the  land  July  18.  1881,  and  under  this,  title  to  tho  land  was 
asserted.  J.  L.  Matthews  died,  and  his  heirs  made  themselves  parties  plain- 
tiff. The  defendants  pleaded  the  statute  of  limitations  to  the  note,  denied 
the  averments  of  the  petition,  and  also  set  up  matters  in  avoidance  of  the 
deed  alleged  to  have  been  executed  by  some  of  the  defendants  to  J.  L.  Mat- 
thews. 

When  the  deed  from  C.  L.  Stephens  and  Mary  Stephens  was  offered  in  evi- 
dence, it  was  objected  to  on  the  ground  that  it  was  not  acknowledged  by  Mary 
Stephens  as  deeds  are  required  to  be  to  pass  title  to  the  separate  estate  of  a 
married  woman.  The  deed  was  not  so  acknowledged,  and  as  the  only  claim 
Mary  Stephens  held  was  through  inheritance  from  her  mother,  whatever  that 
amounted  to  was  her  separate  estate*  and  it  could  not  be  divested  by  a  deed 
not  acknowledged  by  her  as  the  statute  requires.  The  deed,  however,  was 
admissible  against  C.  L.  Stephens,  and  if  not  defeated  by  matters  ple^ided  in 
avoidance  of  it,  would  pass  whatever  interest  Stephens  and  wife  held  in  com- 
munity right,  and  whatever  separate  right  he  may  have  had;  the  land  not  be- 
ing occupied  as  a  homestead  at  the  time  that  the  deed  was  made.  The  gen- 
eral objection  made  to  the  deed  was  correctly  overruled,  as  it  was  admissible 
for  the  purpose  mentioned,  and  Mrs.  Stephens  should  have  asked  an  instruc- 
tion to  the  affect  that  the  deed  could  not  affect  any  right  she  may  have  inher- 
ited from  her  mother,  if  she  thought  the  charge  given  by  the  court,  as  to  this 
matter,  was  not  sufficiently  explicit. 

The  court  instructed  the  jury  correctly  as  to  the  period  that  would  bar  a  re- 
covery on  the  note,  and  informed  them  that  no  money  judgment  could  be 
rendered  against  the  defendants  if  the  jury  believed  that  the  note  was  barred. 
The  verdict  was  as  follows:  "We,  the  jury,  find  verdict  in  favor  of  the  plain- 
tiffs, granting  recovery  and  possession  of  the  land  claimed  by  plaintiffs;**  and 
on  this  a  judgment  was  entered  for  the  plaintiffs  for  the  land.  A  motion  for 
a  new  trial  was  filed  and  overruled.  One  of  the  grounds  of  the  motion  was 
that  the  plaintiffs,  as  the  assignees  of  the  note  given  for  purchase  money  of 
land,  were  not  entitled  to  a  judgment  for  the  land.  A  further  ground  was 
that  the  court  erred  in  instructing  the  jury,  in  effect,  that  the  plaintiffs,  as 
assignees  of  the  purchase-money  notes,  were  entitled  to  recover  the  land  if  an 
express  lieu  was  reserved  by  the  vendor  at  the  time  of  the  conveyance  to 
Stephens  and  Mrs.  Love.  Immediately  after  instructing  the  jury  that  the  plain- 
tiffs could  not  recover  on  the  note  if  it  was  barred  by  the  statute  of  limita- 
tions, the  court  gave  the  following  charge:  **If  the  proof  shows  that  J.  Rus- 
sell sold  the  land  to  Stephens  and  Mrs.  Love,  and  he  made  a  deed  to  the  same, 
and  nothing  in  said  deed  was  said  about  unpaid  purchase-money  vendor's  lien, 
but  simultaneously  with  the  execution  of  the  deed  the  defendant's  executed  a 
note  to  Russell,  in  which  a  vendor *s  lien  was  expressed  in  said  note  on  said  land, 
then  such  an  expression  in  the  note  would  retain  the  lien  on  the  same,  and 
would  pass  to  the  purchaser  of  said  note,  and  though  said  note  may  be  barred* 


Digitized  by 


Google 


Tex.]  0ULF,  C  A  8.  F.  B.  00.  V.  FOX.  569 

plaintiffs  coald  recover  the  same."  It  is  somewhat  difficult  to  understand 
what  was  meant  by  this  charge.  It  might  be  construed  to  mean  that  the 
plaintiffs  were  entitled  to  recover  on  the  note  if  secured  by  an  express  lien, 
although  it  was  barred  by  limitation,  but  for  the  preceding  charge,  which  in- 
formed the  jury  that  plaintiffii  were  not  entitled  to  recover  in  any  event  on 
the  note  if  it  was  barred.  The  jury  evidently  understood  the  charge  t3  enti- 
tle the  plaintiffs  to  recover  the  land  if  they  were  the  holders  of  a  purchase- 
money  note  secured  by  an  express  lien,  the  note  being  barred  by  limitation. 
The  charge  is  susceptible  of  this  construction,  and  the  verdict,  entry  of  a 
Judgment  in  favor  of  the  plaintiffs  for  the  land,  and  the  action  in  overruling 
the  motion  for  new  trial,  evidence  the  fact  that  the  jury  so  understood  the 
charge,  and  the  further  fact  that  the  court  so  intended  the  charge  to  be  under- 
utood.  It  is  true  that  the  assignee  of  a  note  secured  by  lien  may  enforce  the 
lien,  but  it  has  never  been  held  that  the  holder  of  a  note  given  for  the  pur- 
chase of  land,  and  secured  by  an  express  lien,  he  not  being  the  vendor,  has 
any  title  whatever  to  the  land,  and  the  fact  that  the  note  was  barred  by  limit- 
ation cannot  confer  upon  such  a  holder  a  right  he  would  not  have  if  the  note 
was  not  barred.  The  indorsee  or  assignee  of  such  a  note,  when  barred  by 
limitation,  has  neither  a  right  in  or  to  the  land  for  which  it  was  given,  nor 
a  right  to  collect  the  note,  if  its  maker  interposes  the  plea  of  limitation.  His 
right  in  such  case  is  gone.  The  vendor  of  land  sold  on  a  credit,  when  an  ex- 
press lien  is  reserved,  is  held  to  retain  the  legal  title,  and  he  may  enforce  pay- 
ment of  the  purchase  money  by  a  sale  of  the  land  under  decree;  or,  in  the  ab- 
sence of  equitable  considerations  forbidding  it,  he  may  cancel  the  executory 
<M>ntract  of  sale;  but  an  indorsee  or  assignee  of  one  or  all  the  purchase-money 
notes  has  no  right  to  cancel  the  contract  of  sale  or  to  recover  the  land  in  de- 
fault of  payment  of  the  purchase  money.  His  sole  right  is  to  have  the  land 
sold  and  its  proceeds  applied  to  the  satisfaction  of  the  purchase-money  notes 
held  by  him,  and  if  he  fails  to  do  this  before  the  notes  are  barred,  like  the 
holder  of  any  other  lien,  his  right  will  be  gone  if  the  maker  of  the  note  re- 
lies upon  the  bar  of  limitation.  The  vendor  of  land,  by  an  executory  con- 
tract, being  the  holder  of  the  legal  title,  is  not  confined  to  one  remedy,  aa  is  a 
person  to  whom  he  may  transfer  purchase-money  notes;  and  he  may  cancel 
the  contract  of  sale  and  recover  the  land  although  the  purchase-money  notes 
may  be  barred  by  limitation;  but  this  results  from  the  fact  that  he  has  never 
<>eased  to  hold  the  superior  title  to  the  land.  The  appellees  show  no  right 
whatever  to  recover  all  the  land  in  controversy.  Whatever  right  they  have 
to  recover  any  part  of  the  land,  so  far  as  the  record  before  us  shows,  rests  on 
the  deed  made  to  their  ancestor  by  C.  L.  Stephens  and  his  wife.  The  charge 
given  was  erroneous,  and  a  new  trial  should  have  been  granted,  and  for  the 
«rror  of  the  court  in  refusing  it  the  judgment  will  be  reversed,  and  the  cause 
remanded* 


Gulf,  C.  &  S.  F.  R.  CJo.  v.  Fox. 
iSwpreme  Court  of  Texas.    November  8, 1887.) 

t,  CaBBIXBS— OV  PlBBBNGSBS— InJTJBT  TO  PABSBNOXB— BOABDING  TbAIN— PBOVnTOX  OT 

Jury. 

In  an  action  to  recover  damages  for  injuries  sustained  in  falling  from  a  platform 
whUe  boarding  a  railway  car.  the  petition  aUeged  negligence  on  the  part  of  the  de- 
fendant in  the  construction  oi  its  platform,  which  was  unusually  high,  and  the  edge 
of  it  four  feet  from  the  platform  of  the  car.  It  was  demurred  to  on  the  ground  that 
these  drcumstanoee  did  not  constitute  negligence.  Held,  that  it  was  a  question  of 
fact  for  the  jury  whether  such  oonstniotion  was  or  was  not  dangerous,  and  that  the 
demurrer  was  properly  overruled.^ 

1  As  to  the  duty  of  railway  companies,  as  carriers  of  passengers,  to  furnish  safe  and 
proper  means  of  ingress  and  egress  to  and  from  trains,  platforms,  station  approaches, 
eku  see  Moses  v.  Railroad,  (La.)  2  South.  Rep.  567;  Railway  Co.  v.  Fairbaim,  (Ark.)  4 
fi.  W.  Rep.  60,  and  note. 
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8.  Bame—Allowtno  Bxabosmslm  Time  to  Procurb  Tioksts. 

In  an  action  to  recover  damages  for  injuries  sustained  while  boarding  a  railway 
car,  the  petition  charged  that  the  defendant  failed  to  put  tickets  on  sale  a  reason- 
able time  before  the  departure  of  the  train.  It  was  demurred  to  on  the  ground  that 
this  did  not  show  negUgenoe.  HeUl,  that  the  failure  to  allow  a  reasonable  time, 
after  the  opening  of  a  ticket  office,  for  the  purohase  of  Uokets  and  boarding  tiie  cars» 
would  be  negligence. 

8.  Samb— BoAHDiNG  Train  While  in  Motion. 

If  a  person  negligently  remains  in  a  waiting-room  at  a  railway  station  after  being 
notified  to  boara  tne  train,  and,  while  attempting  to  get  on  board,  the  officer  in 
chaxige  of  the  train  puts  it  in  motion,  knowinff  that  such  person  is  in  the  act  of  get- 
ting on  board,  and  injuries  are  thereby  sustamed,  the  railway  company  will  be  lia- 
ble for  damages.^ 

4.  Sahb — ^Knowledge  of  Defects  in  Platform. 

Acquaintance  with  the  x)eculiar  construction  of  a  platform  at  a  railway  station 
does  not  impose  a  necessity  for  a  greater  degree  of  caution  than  is  incombent  on  all 
parties  in  boarding  a  car. 

5.  Same— Instructions. 

In  an  action  to  recover  damages  for  injuries  sustained  by  falling  from  a  platform 
while  boarding  a  railway  ccur,  the  charge  to  the  jury  was  confused,  and  <»lled  at- 
tention to  the  height  of  the  platform  as  an  element  of  danger^he  evidenoe  not 
showing  that  the  height  in  any  way  contributed  to  the  aeddent.  Held  not  material, 
as  the  jury  were  not  misled. 

6.  Same. 

In  an  action  to  recover  damages  for  Injuries  sustained  by  falling  from  a  platform 
while  boarding  a  railway  car,  the  evidenoe  showed  no  negligence  on  the  pi^  of  the 
plaintiff  until  after  he  had  purchased  tickets,  and  that  it  then  consisted  m  remain- 
ing in  the  waiting-room  after  being  notified  to  get  on  board.  Held,  that  the  charge 
was  properly  confined  to  acts  of  negligence  thus  presented. 

7.  Same — Special  Charges. 

The  defendant  requested  special  charges  which  were  refused,  the  general  charge 
given  sufficiently  presenting  the  case.  Heldy  that  the  special  charges  were  properly 
refused. 

8.  Triai^-Misoonduct  op  Counsel. 

Counsel,  in  addressing  the  jury,  made  an  improper  appeal  regarding  matter  out- 
side of  the  record.    Held  not  material,  as  the  jury  was  apparently  uninfluenced 
byit« 
0.  Evipence—Opinion. 

Before  the  trial,  plaintifl  told  witness  that  if  he  would  tell  the  tanith  about  the 
matter  he  would  not  lose  anything.  Witness  offered  to  state  that  he  understood  this 
to  be  a  hint  to  testify  in  plaintiiTs  favor.  The  evidence  was  objected  to  as  being 
merely  the  opinion  of  the  witness.  Held,  that  it  was  properly  excluded,  as  it  was 
for  the  jury  to  judge  of  the  meaning  of  the  expression.* 

Commiseioners'  decision.  Appeal  from  district  court,  Johnson  county;  J. 
M.  Hall,  Judge. 

This  was  an  action  brought  by  Calvin  P.  Fox  against  the  Oulf,  Colorado  & 
Santa  Fe  Railroad  Company  for  pereonal  injuries  sustained  by  his  wife,  Lucy 
A.  Fox,  owing  to  a  fall  from  defendant's  platform  while  boarding  a  car. 
Judgment  for  plaintiff.    Defendant  appealed. 

Tillman  Smith,  for  appellant.  Crane  <§  Ramsey  and  Geo.  2>.  Green,  for 
appellee. 

>  Respecting  the  duty  of  a  railroad  company  to  passengers  entering  and  alighting 
from  its  trains,  see  Bullard  v.  Railroad  Co.,  (K  H.)  5  Atl.  Itep.  888.  and  note:  Moses  v. 
Railroad  Co.,  (La.)  2  South.  Rep.  567:  Railway  Co.  v.  White,  (Ark)  4  8.  W.  Ben.  62; 
Railroad  Co.  v.  PrmneU,  (Va.)  3  8.  E.  Rep.  95:  Raben  v.  Railway  Co.,  (Iowa,)  85  K.  W. 
Rep.  645;  Railroad  Co  v.  Wood,  (Ind.)  14  N.  E.  Rep.  573. 

'Respecting  misconduct  of  counsel  in  argument  as  a  ground  for  granting  a  new  trial, 
see  Bullard  v.  Railroad,  (N.  H.)  5  AtL  Rep.  888,  and  note;  Felix  ▼.  Sohamweber,  (lU.) 
10  N.  E.  Rep.  16;  GaUinger  v.  Traffic  Co.,  (WU.)  80  N.  W.  Rep.  790;  Henry  v.  RaJlnMid, 
(Iowa,)  80  N.  W.  Rep.  680,  and  note :  Manning  v.  Bresnahan,  (Mioh.)  80  N.  W.  Rep.  180; 
Huckshold  V.  Railway  Co.,  (Mo.)  2  B.  W.  Ren.  794:  Railway  Co.  v.  Cavenesse,  (Ark.)  S 
3.  W.  Rep.  505,  and  note;  Brennan  v.  City,  (Mo.)  3  8.  W.  Rep.  481;  Willis  t.  Iiowery, 
(Tex.)  2  8.  W.  Rep.  449;  Chandler  v.  Thompson,  80  Fed.  Rep.  88. 

■Where  all  the  facts  can  be  adequately  exMbited  to  the  jury,  and  the  sut^^^'^  under 
investigation  does  not  require  special  skill  and  knowledge,  the  opinions  of  witnesses 
will  not  be  admitted  in  evidenoe.  Turnpike  Road  v.  Leonhardt,  (lid.)  5  Atl.  Rep.  846;. 
Mann  v.  State,  (Fla.)  8  8outh.  Rep.  207. 
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Maltbib,  P»  J.  This  was  a  suit  to  recover  damages  for  injuries  alleged  to 
have  been  inflicted  on  Lucy  A.  Fox,  wife  of  appellee,  Calvin  P.  Fox.  at  Fort 
Worth,  on  the  sixteenth  day  of  April,  1884,  by  appellant,  who  was  a  carrier  of 
passengers  over  its  railway  from  Fort  Worth  to  Cleburne.  It  was  alleged 
and  proved  that  appellant  had  posted  notices  in  its  waiting-room  at  Fort 
Worth  that  persons  procuring  tickets  would  be  charged  at  the  rate  of  three 
cents  a  mile  over  its  road,  and  persons  not  purchasing  would  be  charged  four 
cents  a  mile.  It  was  claimed  by  appellee  that,  on  the  day  and  year  above 
stated,  he,  in  company  with  his  wife,  went  to  appellant's  depot  at  Fort  Worth 
to  buy  tickets  to  Cleburne;  that  they  arrived  before  the  ticket-office  was 
opened;  that  it  was  only  opened  a  short  time  before  the  train  started  to  Cle- 
burne; that  as  soon  as  it  was  opened,  and  appellee  and  his  wife  could  get  tick* 
ets,  he  and  his  wife  went  immediately  to  the  cars  to  take  passage;  tliat  the 
approach  to  the  cars  was  over  a  platform  four  or  five  feet  high;  that  it  was 
on  a  level  with  the  platform  of  the  cars,  and  two  feet  higher  than  the  lowest 
step  of  the  car;  that  upon  reaching  the  cars  appellee's  wife  attempted  to  step 
from  the  platform  to  a  step  of  the  car,  for  the  purpose  of  entering  the  train; 
that  just  as  she  was  making  the  step,  the  train  started  with  a  quick,  sudden 
jerk,  no  notice  or  warning  having  been  previously  given;  and  that  she  fell 
down,  between  the  step  of  the  car  and  the  platform,  falling  apparently  under 
the  car,  her  back  striking  the  cross-ties  or  rail  with  great  force ;  that  appellee 
held  to  her  arm,  he  being  on  the  platform  of  the  car,  and  that  she  was  thus 
dragged  along  for  a  distance  of  8  or  10  feet,  when  the  car  stopped,  a  signal 
having  been  given  by  some  one  for  the  purpose;  that  she  was  then  assisted 
into  the  car,  and  was  carried  to  Cleburne;  that  she  received  a  severe  shock 
from  said  fall;  that  her  hip  and  back  were  bruised  and  blackened  thereby;  that 
she  was  pregnant  at  the  time,  and  a  miscarriage  resulted;  that  she  suffered 
great  pain;  that  her  health  had  thereby  been  permanently  injured  to  such  an 
extent  that  she  had  not  been  able  to  attend  to  any  of  her  household  duties  up 
to  the  trial,  a  period  of  18  months  from  the  time  of  the  alleged  injury;  that 
appellee  and  his  wife  were  without  fault  or  negligence;  and  as  a  consequence 
had  sustained  damages  in  the  sum  of  $10,000.  To  the  petition  appellant  filed 
general  and  special  exceptions,  pleaded  the  general  deniaU  and  contributory 
negligence. 

The  court  overruled  the  exertions,  of  which  complaint  is  made,  but  as  the 
petition  states  a  good  cause  of  action,  it  will  only  be  necessary  to  notice  the 
first  and  second  special  exceptions,  which  are,  in  substance,  that — First,  the 
fact  relied  on  to  constitute  negligence  in  the  construction  of  the  platform — 
being  that  the  platform  is  four  feet  high,  on  a  level  with  the  platform  of  the 
car,  and  two  feet  higher  than  the  lowest  step  of  the  car,  and  as  a  consequence 
the  platform  was  dangerous — is  insufficient  to  show  negligence.  It  not  be- 
ing shown  but  that  persons  oould  easily  and  safely  step  off  of  the  platform 
onto  the  highest  step  of  the  car,  said  exception  should  have  been  sustained;  but 
there  being  other  facts  stated,  sufficient  of  themselves  to  authorize  a  recovery, 
the  error  becomes  immaterial. 

The  second  exception  was  to  that  portion  of  the  petition  that  charges  de- 
fendant with  failing  to  put  tickets  on  sale  a  reasonable  time  before  the  de- 
parture of  the  train,  because  it  does  not  show  negligence.  The  petition 
charged  that  appellant  made  a  difference  of  one  cent  a  mile  in  favor  of  per- 
sons who  bought  tickets,  and  had  posted  notices  to  that  effect;  and  that  ap- 
pellee and  wife  went  to  appellant's  office  to  buy  tickets,  arriving  before  it  was 
opened,  and  bought  tickets  as  soon  as  it  was  opened,  and  went  immediately 
to  the  train  to  take  passage;  and  said  Lucy  was  hurt  in  attempting  to  board 
the  train  without  fault  on  their  part.  The  laws  of  the  state  require  a  railroad 
company  to  open  its  ticket-office  at  least  80  minutes  before  the  departure  of 
its  trains.  Gen.  Laws  1883,  p.  70,  §  9.  Persons  desiring  to  purchase  tickets, 
in  the  absence  of  notice  to  the  contrary,  might  rely  on  the  presumption  that 
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the  railway  company  would  obey  the  law,  or  that  it  wonld,  at  all  events*  al- 
low a  reasonable  time  for  persons  to  buy  tickets  and  board  its  trains  in  safety, 
after  the  opening  of  the  ticket-office, and  a  failure  to  do  so,  resulting  in  injury, 
would  constitute  negligence.  The  fact  that  the  petition  may  have  further 
charged  that  a  sufficient  time  to  check  baggage  was  not  allowed,  could  not 
vitiate  the  above  allegations,  though  it  was  not  averred  that  the  persons  had 
baggage  to  check. 

Evidence  was  introduced  by  appellant  on  the  trial  tending  to  show  that  ap- 
pellee and  wife  purchased  tickets  in  ample  time  to  have  boarded  the  train  in 
safety  before  the  accident  occurred;  that  they  were  notified  to  go  aboard  the 
train  after  they  had  purchased  their  tickets,  and  that,  instead  of  doing  so,  they 
loitered  in  the  sitting-room  for  five  minutes  or  more  before  they  started  to 
the  car;  but  there  was  no  evidence  that  they  halted  after  they  started  from  the 
sitting-room  until  they  reached  the  car.  There  was  evidence  that  all  the  other 
passengers  were  seated  before  the  accident  occun*ed ;  and  also  evidence  tend- 
ing to  show  that  the  train  was  in  motion  or  Just  starting  at  the  time  appel- 
lee's wife  attempted  to  enter  the  car.  It  is  objected  by  appellant  that  the  court 
erred  in  the  first  part  of  the  charge  in  not  informing  the  Jury  that  if  appellee 
and  wife  were  acquainted  with  the  construction  of  the  platform,  a  greater  df^gree 
of  caution  would  be  necessary  than  if  they  were  not;  also  in  assuming  tiiat 
the  car  started  with  a«udden  jerk,  and  in  not  informing  the  Jury  that  appel- 
lee could  not  recover  if  the  train  was  in  motion  when  she  attempted  to  get 
on  it.  We  are  of  opinion  that  Mrs.  Fox  was  required  to  use  such  caution  as 
a  person  of  ordinary  prudence  would  use  in  approaching  the  car,  and  the  fact 
that  she  was  acquainted  with  the  construction  of  the  platform  could  not  im- 
pose any  greater  degree  of  caution  upon  her.  Nor  do  we  think  the  charge 
susceptible  of  the  construction  that  the  court  assumed  that  the  car  started 
with  a  sudden  jerk.  It  is  a  cardinal  rule  in  the  construction  of  written  in- 
struments that  the  whole  instrument  must  be  taken  together,  for  the  obvious 
reason  that  it  is  often  impossible  that  the  whole  subject-matter  of  the  writing 
Bliould  be  embodied  in  a  sentence,  or  even  a  paragraph.  In  a  subsequent  par- 
agraph, the  court  instructed  the  Jury  that  if  the  said  Lucy  attempted  to  enter 
the  train  while  it  was  in  motion,  plaintiff  could  not  recover.  The  second  par- 
agraph of  the  charge  is  also  objected  to,  a  part  of  which  is  as  follows:  '*If  yon 
further  find  from  the  height  of  said  platform  that  it  was  dangerous  for  ])er- 
•ons  to  attempt  to  enter  the  cars  of  defendant  from  said  platform;  if  you  find 
she  made  such  an  attempt,  and  she  at  such  time  used  such  care  and  caution 
as  a  person  of  ordinary  prudence  would  use  under  like  circumstances;  and 
from  the  height  of  said  platform,  and  from  the  starting  of  defendant's  train, 
while  she  was  attempting  to  enter  the  same,  that  she  was  thrown  from  said 
platform  and  train  upon  the  ground,"  etc.  If  the  record  contains  a  corrtHJt 
copy  of  the  charge,  it  must  be  conceded  that  it  is  very  confused,  and  not  cal- 
culated to  enlighten  the  jury.  It  is  also  objectionable  in  calling  the  attention 
of  the  jury  to  the  fact  that  the  height  of  the  platform  might  be  an  element 
of  danger  in  attempting  to  board  the  train.  There  was  no  evidence  tending 
to  show  that  the  height  of  the  platform  in  any  way  contributed  to  the  acci- 
dent; the  most  that  could  be  said  is  that  the  height  of  the  platform  likely 
Ciuised  Mrs.  Fox  to  strike  the  ground  harder  than  she  would  have  done  had  it 
been  lower.  Still,  under  the  facts  of  the  case,  we  de  not  think  that  the  31117 
were  misled  by  the  charge;  the  evidence  on  behalf  of  appellee  clearly  showing 
that  he  was  entitled  to  recover  without  reference  to  whether  the  platform  was 
safely  constructed,  and  the  evidence  on  behalf  of  appellant  clearly  showing  thai 
the  accident  was  the  I'esult  of  appellee's  negligence,  without  reference  to  the 
platform. 

Appellant  requested  the  court  to  give  a  number  of  charges  relating  to  the 
plaintiff,  and  the  acts  of  the  said  Lucy,  from  the  time  they  came  to  the  wait- 
ing-room till  the  accident  occurred,  all  to  the  effect,  under  different  phases 
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of  the  evidence,  that  if  plaintiff  or  bis  wife  were  guilty  of  negligence  con- 
tributing to  the  injury,  he  could  not  recover.  We  are  of  the  opinion  that  the 
attention  of  the  jury  was  sufficiently  called  to  the  different  views  presented 
by  the  evidence  in  the  general  charge  of  the  court,  and  that,  under  repeated 
decisions  of  our  supreme  court,  the  special  charges  were  properly  refused. 

Objections  are  also  urged  to  the  third  and  fourth  paragraphs  of  the  charge, 
because  not  presenting  the  theory  that  plaintiff  and  wife  may  have  loitered 
elsewhere  than  in  the  sitting-room ;  and  because  the  theory  was  only  presented 
as  to  alleged  acts  of  negligence  that  occurred  after  the  purchase  of  tickets* 
when  in  fact  acts  of  negligence  may  have  occurred  before  the  tickets  were 
purchased.  Second,  because  of  that  portion  of  the  charge  to  the  effect  that 
defendant's  agents  must  not  have  seen  that  said  Lucy  was  in  the  act  of  enter- 
ing the  train,  because  the  knowledge  on  the  part  of  the  agents  is  not  confined 
to  any  particular  time,  and  because  the  charge  imposed  a  burden  on  defendant 
not  imposed  by  law,  and  thus  misleading,  and  did  mislead  the  jury.  In  ref- 
erence to  the  first  objection,  the  inflexible  rule  is  that  the  charge  of  the  couit 
should  be  framed  so  as  to  clearly  present  the  issues  made  by  the  evidence  to 
the  jury,  and  be  confined  to  the  facts  proven.  There  was  no  evidence  tend- 
ing to  prove  that  appellee  or  his  wife  were  guilty  of  negligence  until  after 
the  tickets  were  purchased,  and  then  it  all  tended  to  show  that  they  remained 
in  the  waiting-room;  no  witness  saw  them  anywhere  else  until  they  arrived 
at  the  train.  The  court  was  right  in  not  entering  upon  a  field  of  speculation 
as  to  the  acts  and  movements  of  the  parties  not  warranted  by  testimony.  The 
oourt  charged  the  jury,  among  other  things,  that  defendant  would  not  be 
liable  if  said  Lucy  attempted  to  enter  said  train,  and  while  so  doing  the  train 
was  started  by  defendant's  employes  witliout  their  knowing  that  she  was 
attempting  to  g^  on  the  train.  We  think  that  the  time  that  defendant's  em- 
ployes should  have  had  knowledge  of  the  act  of  the  said  Lucy  is  sufficiently 
indicated  in  the  instruction,  to- wit,  at  the  time  she  was  attempting  to  enter 
the  train,  and  before  it  started.  If  the  said  Lucy  was  guilty  of  negligence  in 
attempting  to  enter  the  train,  by  reason  of  having  waited  too  long  after  being 
notified  to  board  it,  and  yet  if  the  person  in  charge  of  the  train  discovered  her 
while  attempting  to  enter  it,  and  put  the  train  in  motion,  knowing  she  was 
in  the  act  of  boarding  it  at  the  time,  appellant  would  be  liable  in  damages  for 
the  injuries  thus  inflicted.  A  human  being  does  not  forfeit  the  right  to  live 
on  account  of  being  negligent.    Railroad  Co.  v*  WeUen^  65  Tex.  443. 

Appellant  further  insists  that  there  was  error  in  sustaining  objections  to  a 
portion  of  the  answer  of  the  witness  Hatcher,  who  stated  appellee  told  him 
that  he  was  going  to  sue  appellant  for  $10,000,  and  if  witness  would  tell  the 
truth  about  the  accident  he  would  not  lose  anything,  the  witness  offering  to 
state  he  understood  this  to  be  a  hint  to  tebtify  in  plaintiff's  favor,  which  was 
objected  to  as  being  the  opinion  of  the  witness,  and  the  objection  was  sustained 
by  the  court.  In  this  there  was  no  error.  The  jury  were  the  proper  judges 
of  the  meaning  of  the  language  used. 

A  bill  <^  exceptions  was  also  taken  to  certain  remarks  of  plaintiff's  counsel 
in  his  closing  address  to  the  jury,  as  follows:  ^*I  tell  you,  gentlemen  of  the 
jury,  that  ten  thousand  dollars  is  no  money  for  the  plaintiff  in  this  case.  Here 
he  is,  without  money  and  witliout  friends;  in  this  his  day  of  adversity  you 
should  oome  to  his  aid."  If  it  was  not  morally  certain  from  the  verdict  in 
this  case  that  these  remarks  did  not  influence  the  jury  in  any  degree,  we  would 
have  no  hesitation  in  reversing  the  judgment.  However  little  calculated  to 
accomplish  the  object  intended,  appeals  to  things  outside  of  the  record  should 
never  be  tolerated  in  a  court  of  justice;  but  t>eing  fully  satisfied  that,  if  ap« 
pellee  was  entitled  to  recover,  the  verdict  is  not  excessive,  it  should  not  be 
disturbed  on  the  sole  ground  that  an  attorney  may  have  made  an  improper  and 
unprofessional  appeal  to  the  jury.  Upon  the  whole,  we  are  of  opinion  that 
the  judgment  should  be  affirmed. 
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Willie,  C.  J.    Beport  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 

ON  BEHEARING. 
(December  18, 1887.) 
Gaines,  J.  Upon  the  motion  for  a  rehearing  in  this  cause,  we  have  care- 
fully reconsidered  the  cause  as  shown  by  the  record,  and  have  determined  to 
modify  our  previous  order  approving  the  opinion  of  the  commissioners  of  ap- 
peals as  an  entirety,  so  as  to  adopt  merely  their  conclusions  that  the  judgment 
should  be  affirmed.  The  first  proposition  in  support  of  the  motion  is  to  the 
effect  that  if  there  was  error  in  overruling  the  exception  to  so  much  of  the 
petition  as  set  up  the  faulty  construction  of  defendant's  platform,  this  error 
was  calculated  to  prejudice  the  rights  of  defendant,  and  should  have  worked 
a  reversal  of  the  judgment.  But,  upon  an  examination  of  the  petition,  we  find 
the  allegation  to  be  that  the  platform  was  improperly  and  negligently  con- 
structed in  this:  that  the  floor  of  said  platform  is  very  high,  and  on  a  level 
with  the  floor  of  defendant's  cars,  and  about  two  feet  higher  than  the  lowest 
step  on  which  defendant's  cars  are  entered,  and  that  the  distance  from  the 
edge  of  said  station  platform  to  the  platform  from  which  passengers  enter  the 
door  of  defendant's  cars  is  about  four  feet,  by  which  negligent  construction 
of  said  platfoim  it  is  very  difficult,  and  somewhat  dangerous,  to  attempt  to 
enter  said  cars  at  said  place.  We  do  not  know,  as  a  matter  of  laWr  that  all 
persons  could  with  safety  either  step  down  two  feet  to  reach  the  step,  or  could 
leap  with  safety  the  intervening  space,  as  would  be  required  of  some,  if  they 
sought  to  pass  directly  from  the  one  platform  to  the  other.  We  think  it  a 
question  of  fact  whether  such  construction  was  dangerous  or  not,  and  that, 
having  been  alleged  to  be  dangerous,  the  demurrer  to  this  part  of  the  petition 
was  properly  overruled.  A  leading  text  writer  on  the  law  of  negligence  says: 
''A  pleading  must  state  facts;  and  if  it  avers  conclusions  of  law  it  is  to  that 
extent  bad.  It  does  not  follow,  however,  that  because  negligence  is  a  mixed 
question  of  law  and  fact,  a  general  allegation  of  negligence  is  pleading  a  legal 
conclusion  only.  **  2  Thomp.  Neg.  p.  1245,  §  24.  The  supreme  court  of  Iowa 
also  say:  "The  facts  necessary  to  be  pleaded  are  not  merely  physical  facts.  It 
is  not  allowable  to  plead  mere  abstractions  of  law;  having  no  element  of  fact* 
they  form  no  part  of  the  allegations  containing  a  cause  of  action;  but  if  they 
contain  elements  of  a  fact,  construing  language  in  its  ordinary  meaning,  then 
force  and  effect  must  be  given  them  as  allegations  of  facts.*'  Qrinde  v.  RaJU- 
wa/y  Co,,  42  Iowa,  376.  See,  also,  Hoffman  v.  Water  Co.,  10  Cal.  413;  RaU-^ 
rofid  Co.  V.  Chentnoeth,  30  Ind.  366;  ChUes  v.  Drake,  2  Mete  (Ky.)  146;  Old- 
field  V.  Railroad  Co.,  14  N.  Y.  310.  Here  the  physical  facts  are  stated,  and 
it  is  averred  that  they  make  the  platform  dangerous  to  passengers  -entering 
the  cars;  and  although  we  may  not  say  that  these  facts,  as  a  matter  of  law, 
show  a  faulty  construetion  of  the  platform,  they  are  sufficient  to  authorize  the 
jury,  in  the  exercise  of  their  knowledge  and  experience,  as  applied  to  such 
matters,  to  deduce  the  conclusion  that  to  pass  from  one  platform  to  the  other 
by  the  means  provided  was  not  unattended  with  danger.  We  think,  therefore, 
the  former  opinion  conceded  too  much  to  appellant»  and  that  the  court  below 
did  nor  err  in  overruling  the  exception  to  the  petition.  The  error  being  con* 
ceded,  the  position  taken  by  counsel  for  appellant  in  the  motion  is  a  strong 
one.  But  there  being  no  error,  the  premise  fails,  and  with  it  the  argument 
that  is  based  upon  it.  It  is  apparent  from  what  we  have  said  that,  in  our 
opinion,  the  court  below  did  not  err  in  the  charge  which  is  complained  of  in 
the  second  ground  of  the  motion.  The  charge  was  applicable  to  the  pleadings 
and  evidence  bearing  upon  the  question  of  the  dangerous  character  of  the 
platform,  and  correctly  stated  the  law  as  applicable  to  the  issue  made  upon  it. 
Upon  the  other  questions  presented  in  the  motion,  we  think  the  opinion 
adopted  by  this  court  correct,  for  the  reasons  therein  given,  and  that  it  will 
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sabserve  no  good  purpose  to  repeat  them  here.  The  evidenoe,  though  con- 
flicting on  many  of  the  material  issues  in  the  case*  was  amply  sufficient  to  sus- 
tain  the  verdict;  the  charge,  considered  as  a  whole,  was  favorable  to  the  de- 
fendant; and  we  find  no  error  in  the  record  to  its  prejudice. 

The  rehearing  will  therefore  be  refused,  and  the  judgment  of  affirmance 
permitted  to  stand;  but  the  order  heretofore  made  adopting  the  opinion  re- 
ported by  the  commissioners  will  be  set  aside,  and  an  order,  entered  adopting 
their  conclusions  only. 


Anderson  o.  Jackson. 
(Supreme  Court  of  Texas.    December  16, 1887.) 
1.  Public  Lani>8— Conpliotino  Titles— Occupation  bt  Juniob  Patbnteb— Limita- 
tions. 

In  the  case  of  a  conflict  between  two  grants,  where  the  claimant  under  the  junior 
grant  has  possession  of  a  part  only  of  the  conflict,  and  the  owner  of  the  elder  ^rant 
occupies  a  portion  of  his  grant,  which  does  not  extend  over  any  part  of  the  inter- 
ference, the  claimant  under  the  junior  title  can  only  avail  himseli  of  the  statute  of 
limitations  as  to  the  put  of  the  conflict  actually  occupied  by  him.^ 

13.  BOUNDABIBS— AOBEBMBNTS  ESTABLISHING  BOUNDARY. 

In  an  action  to  establish  a  boundary  line  between  two  conflicting  nants,  defend- 
ants  cannot  introduce  In  evidence  an  agreement  between  the  plaintiJi  and  the  own- 
ers of  another  survey,  establishing  the  boundary  between  them,  when  neither  de- 
fendants nor  their  vendors  were  parties  to  the  agreement  nor  bound  by  it. 

Appeal  from  district  couit,  Ellis  county;  Anson  Bainey,  Judge. 

D.  N.  Anderson,  plaintiff,  sued  T.  B.  Jackson,  defendant,  to  establish  the 
t)oundary  between  two  conflicting  surveys.  Judgment  for  defendant,  and 
plaintiff  appealed. 

Anderson  d  Cox,  for  appellant.    /•  W.  Ferris,  for  appellee. 

Gaines,  J.  This  was  an  action  brought  in  the  court  below,  by  appellant 
against  appellee,  to  establish  the  true  boundary  line  between  the  £.  T.  Branch 
and  the  J.  Jordan  surveys,  and  to  recover  a  strip  of  land  about  40  varas  wide 
and  607  varas  long.  The  defendant  disclaimed  as  to  all  the  land  claimed  by 
plaintiff  not  embraced  in  the  Jordan  field-notes,  and  pleaded  not  guilty  and 
the  statute  of  limitations.  There  was  a  trial  before  the  court  without  a  jury, 
and  a  judgment  for  the  defendant.  One  Cunningham,  the  county  surveyor 
of  Ellis  county,  was  appointed  by  the  court  to  make  a  survey  of  the  land  in 
controversy,  and  his  report  was  introduced  in  evidence.  He  was  also  exam- 
ined as  a  witness.  He  testified  that  he  made  the  original  survey  of  the  Jor- 
dan, and  located  its  lines  and  comers  on  the  ground,  calling  for  the  north  line 
and  comers  of  the  Branch,  which  was  the  older  survey  and  grant.  These 
corners  and  lines  of  the  Branch  were  not  marked,  and  he  did  not  know  where 
they  were;  but  fixed  their  position,  when  he  surveyed  the  Jordan,  by  a  calcu- 
lation made  in  his  ofiice.  He  subsequently  surveyed  the  Branch,  and  found 
its  north  line  about  88  varas  north  of  the  Jordan  south  boundary,  as  origi- 
nally established  by  him  on  the  ground.  Appellant  showed  title  to  the  Branch, 
and,  that  being  the  older  grant,  was  entitled  to  a  Judgment,  unless  appellee 
.  made  good  his  plea  of  the  statute  of  limitation  of  three  years.  Appellee  de- 
raigned  title  to  the  Jordan  by  a  regular  chain  of  conveyances  from  the  grantee 
of  the  state,  and  proved  that  he  had  had  actual  possession  of  a  part  of  tiie  land 
covered  by  the  two  surveys  for  more  than  three  years  before  the  bringing  of 
the  suit.  Appellant  and  those  under  whom  he  claimed  had  held  actual  and 
continuous  possession  of  a  portion  of  the  Branch  survey  for  several  years  be- 
fore the  trial,  but  had  occupied  no  part  of  the  disputed  strip,  until  appellee 

'When  a  party  has  a  deed  for  a  tract  of  land,  actual  possession  of  a  part  will^  in  law, 
constitute  possession  of  the  whole,  not  in  the  adverse  possession  of  another.  Fischer  v. 
Bennehofl,  (111.)  18  N.  £.  Rep.  150;  Webber  v.  Clarke,  (CaL)  15  Pac.  Rep.  431. 
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had  occupied  it  in  part  for  more  than  three  years.  The  defendant  was,  there- 
fore, clearly  entitled  to  hold  to  the  limita  of  his  actual  inclosure;  but  whether 
he  could  to  the  actual  boundaries  of  his  deed  and  patent  is  a  different  question. 

It  is  well  settled  that  when  two  surveys  are  in  conflict,  and  both  owners^ 
are  in  possession  of  their  respecUye  grants,  but  neither  of  the  strip  of  inter- 
ference, the  partial  possession  under  the  older  and  better  title  gives  constract-- 
ive  possession  and  seizin  of  the  whole,  and  the  holder  of  the  tiUe  to  the  junior 
grant  cannot  set  up  the  statute  of  limitations  as  to  the  conflict.  This  is  even 
so  when  the  latter  is  in  possession  under  his  deed  at  the  time  the  former  actu- 
ally occupies  the  land.  The  better  title  immediately  draws  to  a  partial  occu- 
pancy under  it  the  constructive  possession  of  the  entire  land  covered  by  it, 
not  in  the  actual  possession  of  a  hostile  claimant.  Parker  v.  BaUieSt  65  Tex. 
605;  Evitts  v.  Moth,  61  Tex.  81;  Ledpard  v.  Broton,  27  Tex.  393;  Sutton  v. 
CarahajaU  26  Tex.  497;  Land  Co.  v.  WilHafwt,  51  Tex.  51.  But  we  hav& 
found  no  decision  of  this  court,  presenting  the  exact  case  of  a  conflict  be^ 
tweeu  two  grants,  in  which  a  claimant  under  the  junior  had  possession  of  a 
part  only  of  the  conflict,  and  the  owner  of  the  older  occupies  a  portion  of  his 
grant,  which,  however,  does  not  extend  over  any  part  of  the  interference. 
The  precise  point  came  up  in  the  case  of  Hunnicutt  v.  Peyton,  102  U.  S.  333» 
and  it  was  there  decided  that  the  statute  qf  limitations  was  only  available  to 
the  claimant  under  the  junior  title,  to  the  extent  of  his  actual  possession ;  and 
the  court  in  their  opinion  say:  '*We  know  of  no  authoritative  decision  in 
conflict  with  this."  See,  also,  Bradley  v.  West,  60  Mo.  33;  Altemus  v. Long, 
4  Pa.  St.  254.  This  is  also  the  doctrine  recognized  by  this  couit  in  Frisby  v. 
Withers,  61  Tex.  143,  though  the  question  was  not  necessarily  involved  in 
the  decision  of  that  case. 

This  must  be  taken  as  the  true  rule.  The  controlling  principle  is  that  there 
can  be  but  one  constructive  possession  of  the  same  land,  and  that,  in  case  of 
conflict,  the  seizin  and  possession  of  the  true  owner  must  prevail  over  the 
claim  by  construction  of  possession,  by  one  who  holds  under  mere  color  of 
title.  It  follows  from  what  has  been  said  that  appellant  was  entitled  to  re- 
cover the  land  claimed  by  him  to  the  limits  of  appellee's  inclosure,  and  that 
the  court  erred  in  giving  judgment  against  him. 

Some  time  b^ore  the  trial,  and  before  appellant's  purchase  of  the  Branch 
survey,  his  grantor  made  a  written  agreement  with  the  owners  of  the  surveys 
adjoining  it  on  the  east,  that  a  surveyor  should  run  and  establish  the  east 
boundary  line  of  that  survey,  and  that  when  so  run  it  should  be  taken  as  its 
true  east  boundary.  The  line  was  accordingly  run,  and  a  report  made  and 
acquiesced  in  by  the  parties  to  the  agreement.  But  of  those  parties  neither 
appellee  nor  his  vendor  was  one.  The  agreement  and  report  were  admitted 
in  evidence  over  the  objection  of  the  appellant.  In  this  we  think  there  was 
also  error.  His  vendor  not  having  been  a  party  to  this  agreement,  appellee 
was  not  bound  by  it.  Neither  did  it  conclude  appellant  as  to  him.  It  was 
neither  an  agreement  to  establish  the  north  line  of  the  Branch  survey,  which 
is  the  line  in  controversy  in  this  suit,  nor  its  north-east  comer;  and  although 
the  surveyor  fixed  that  corner  in  executing  the  agreement,  we  are  unable  to 
see  that  this  in  any  manner  affected  the  rights  of  the  parties  to  this  suit  as 
between  themselves. 

For  the  errors  pointed  out  the  judgment  must  be  reversed,  and  the  caus» 
remanded. 
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Ader  et  al.,  Ck)M'RS»  tj.  City  of  Newport, 
(Court  of  Appeals  of  Kentucky,    January  26, 1888.) 

1.   CONSTITUnONjLL    LaW— TiTLEB  OF    LaW8— MUNICIPAL    CoKPOKATIONS—FlBB  AND    Po- 

LiCB  Districts. 

Kentucky  act  of  February  27, 1886,  entitled  "An  act  to  create  the  Newport  fire 
and  police  district  in  Campbell  county,  and  to  provide  for  the  government  thereof,  * 
as  amended  by  the  act  of  April  23, 1886,  is  not  in  violation  oi  the  constitution,  art 
2,  i  37,  which  provides  that  "no  law  enacted  by  the  general  assembly  shall  relate  to 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title. " 
8.  Bamb— Municipal  Cobporations— Appointmbnt  op  Officers. 

Constitution  Ky.  art.  6,  §  10,  gives  to  the  general  assembly  the  power  to  provide 
for  the  election  or  appointmeut  of  such  county  or  district  offtcers  as  may  be  neces- 
sary, other  than  the  officers  enumerated  in  said  article.  The  act  of  February  27, 1886, 
provides  for  the  appointment  of  commissioners  for  the  Newport  fire  and  police  dis- 
trict, whose  limits  extend  beyond  the  corporate  limits  of  the  city,  and  within  the 
county ;  but  as  the  practical  operation  and  benefits  of  the  act  are  confined  to  the 
city,  held^  that  it  is  m  violation  of  section  6  of  said  article,  which  provides  that  offi- 
cers for  towns  and  cities  must  be  elected. 

Appeal  from  chancery  court,  Campbell  countj. 

O^Uara  db  Bryan  and  WUliam  Lindsay ^  tot  appellants,  Charles  J,  Helm^ 
for  appellee. 

Lewis*  J.  The  city  of  Newport  instituted  this  action  for  an  injunction, 
which  was  granted,  enjoining  the  defendants,  Ader,  Cottingham,  and  Mc- 
Cracken,  ivom  interfering  with  the  property  belonging  to,  or  the  officers 
and  men  employed  in,  the  police  and  fire  departments  of  the  plaintiff,  and 
from  app#inting  officers  or  men  for  either  of  said  departments;  and  judgment 
having  been  rendered  overruling  the  motion  to  dissolve  the  injunction  upon 
the  face  of  the  petition  and  affidavit  of  the  plaintiff,  and  perpetuating  it,  the 
defendants  prosecute  this  appeal.  The  appellants  claim  the  right  to  control 
and  manage  as  commissioners  the  police  and  fire  departments  of  said  city,  in 
virtue  of  an  act  of  the  general  assembly  entitled  "An  act  to  create  the  New- 
port fire  and  police  district  in  Campbell  county,  and  to  provide  for  the  gov- 
ernment thereof,"  approved  February  27,  1886,  and  an  amendment  made 
thereto  April  23,  1886.  And  whether  they  can  legally  exercise  such  power 
depends  upon  the  validity  of  the  act. 

By  section  1  it  is  provided  that  the  territory  therein  described,  which  ex- 
tends beyond  the  corporate  limits  of  the  city,  shall  constitute  the  Newport  po- 
lice and  fire  district.  Section  2,  as  amended,  provides  "that  the  judge  of  the 
Campbell  county  court  shall  appoint  three  commissioners,  residents  and  prop- 
erty holders  of  the  district,  to  be  known  as  the  "commissioner  of  the  New- 
port police  and  fire  district,"  who,  having  given  bond  and  taken  the  oath  of 
office,  shall  have  full  control  of  the  police  and  fire  departments  as  they  now 
exist  in  the  city  of  Newport,  and  all  buildings,  apparatus,  books,  and  other 
property  belonging  thereto;  and  they  are  fully  empowered  to  make  such  rules 
and  regulations  as  they  may  deem  prudent  and  wise  for  the  government 
thereof. "  Section  3  provides  that  the  board  of  councilmen  of  said  city  may 
designate  the  number  of  men  to  be  employed  in  each  of  said  departments,  and 
provide  for  paying  them  and  the  commissioners;  and  that  the  appointment 
and  removal  of  policemen  and  firemen  shall  be  under  the  exclusive  control  of 
said  commissioners.  Section  4  is  as  follows:  "That  portion  of  the  territory 
within  said  district,  not  included  in  the  corporate  limits  of  the  city  of  New- 
port, may  airange  with  said  board  of  commissioners  for  special  police  and  fire 
protection  for  its  benefit  upon  the  petition  of  the  owners  of  the  majority  of 
the  assessed  value  of  the  taxable  property  within  said  territory.  To  carry  out 
such  arrangement  the  county  judge  of  Campbell  county  shall,  on  the  request 
of  the  commissioners,  levy  such  an  ad  valorem  tax  upon  the  taxable  property 
of  the  territory  as  the  commissioners  shall  require,  not  exceeding  twenty-live 
v.6s.w.no.8 — 37  r^^^^T^ 
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cents  on  each  one  hundred  dollars  worth  of  taxable  property.  Said  tax  shall 
be  certified  to  and  collected  by  the  sheriff  of  Campbell  county,  and  paid  out 
upon  the  orders  of  said  commissioners.  The  sheriff  shall  be  accountable  for 
the  collection  and  disbursement  of  all  such  taxes  upon  his  county  levy  bond. 
But  so  long  as  no  arrangement  is  made  beween  said  commissioners  and  said 
suburbjin  district,  no  responsibility  shall  attach  to  said  city  for  any  failure  of 
police  or  fire  protection  therein."  By  section  7  so  much  of  the  charter  of  the 
city  of  Newport  as  is  in  conflict  with  the  act  is  repealed. 

It  does  not  seem  to  us  the  act  is  in  conflict  with  section  37,  art.  2,  of  the 
constitution,^for  there  is  no  part  of  it  which  has  not  a  direct  connection  with 
the  subject  expressed  in  the  title. 

The  parts  of  the  constitution  relating  to  the  main  inquiry  in  the  case  are 
sections  6  and  10,  art.  6.  Section  6  is  as  follows:  "Oflicers  for  towns  and 
cities  shall  be  elected  for  such  terms  and  in  such  manner  and  with  such  quali- 
fications as  may  be  prescribed  by  law."  Section  10.  "The  general  assembly 
may  provide  for  the  election  for  a  term  not  exceeding  four  years  of  such  other 
county  or  district  ministerial  and  executive  officers  as  shall  from  time  to  time 
be  necessary  and  proper."  Whatever  may  have  been  the  reason  for  the  dis- 
crimination made,  the  language  of  the  constitution  makes  it  unquestionable 
that  while  power  is  given  by  section  10  to  the  general  assembly  to  provide  for 
either  the  appointment  or  election  of  county  and  district,  ministerial,  and  ex- 
ecutive officers  other  than  those  in  preceding  sections  mentioned,  officers  for 
towns  and  cities  cannot,  without  violating  section  6,  be  chosen  in  any  other 
mode  than  by  election.  And  by  the  term  "election,"  thus  used,  is,  as  held  in 
Speed  V.  Cratiford^  3  Mete.  (Ky.)  207,  meant  a  selection  of  officers  by  quali- 
fied voters  at  the  polls.  It  has  in  the  same  case  been  also  decided  that  police 
commissioners,  such  as  authorized  by  the  act  under  consideration,  are  officers 
in  the  meaning  of  that  section.  It  is  therefore  manifest  that  if  the  said  board 
of  commissioners  are  intended  to  be,  and  in  fact  are,  officers  of  the  city  of 
Kewport  merely,  and  their  authority  and  duties  confined  within  its  corporate 
limits,  they  cannot  be  constitutionally  chosen  in  any  other  mode  than  by  an 
election  of  the  qualified  voters  thereof. 

In  the  case  of  Police  Com'rs  v.  City  of  Louisville,  3  Bush,  597,  it  was  held 
that  the  legislature  had  the  power  to  create  a  police  district  co-extensive  with 
the  county  of  Jefferson,  including  the  city  of  Louisville,  and  to  provide  under 
section  10  for  the  selection  either  by  appointment  or  election  of  a  board  of  po- 
lice commissioners  to  act  within  and  for  such  district.  If  an  entire  county 
may  be  created  a  police  district,  we  do  not  see  why  a  town  or  city  and  con- 
tiguous territory  may  not  be  formed  into  one  for  the  same  and  the  additional 
purpose  of  maintaining  a  fire  department.  But  it  is  argued  that  such  a  dis- 
trict is  not  a  division  of  territory  known  to  the  constitution  or  contemplated 
by  section  10.  By  section  5,  art.  2,  the  general  assembly  is  required  to  lay 
off  each  county  into  convenient  election  precincts;  and  by  section  34,  art.  4, 
it  i*  provided  each  county  shall  be  laid  off  into  districts,  in  each  of  which  two 
justices  of  the  peace  and  a  constable  are  to  be  elected.  But  there  is  nothing 
in  the  language  of  section  10  which,  in  express  terms  or  by  implication,  prohib- 
its the  creation  by  the  general  assembly  of  other  districts  of  boundaries  differ- 
ent from  those  of  election  precincts,  and  justices'  districts,  which  themselves 
are  not  intended  to  be  in  every  case  identical.  On  the  contrary,  as  it  was  cer- 
tainly contemplated  that  the  "other  district  officera"  mentioned  in  that  sec- 
tion would  possess  functions  and  have  to  perform  duties  of  more  or  less  im- 
portance, but  different  from  those  of  either  justices  of  the  peace  or  constables, 
it  would  be  absurd  to  conclude  they  were  intended  in  every  case  to  act  within 
or  to  the  extent  of  the  precise  limits  of  a  justice's  district  or  election  precinct. 
Territorial  divisions  of  counties  for  various  purposes,  sometimes  of  greater 
and  sometimes  of  less  area  than  a  justice's  district,  have  been  created  by  the 
general  assembly  since  the  adoption  of  the  constitution,  the  validity  of  which 
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liave  been  expressly  recognized  by  this  court.  To  say  that  every  district  cre- 
ated by  statute,  without  regard  to  the  object  or  necessity  requiring  it,  should 
<!orre8pond  exactly  in  its  boundary  with  a  justice's  district,  it  seems  to  us 
would  be  without  reason.  While,  as  often  held  by  this  court,  lands  used  for 
agricultural  purposes  exclusively,  though  adjacent  to  a  town  or  city,  cannot, 
against  the  consent  of  owners,  be  included  in  and  subjected  to  all  the  burdens 
of  municipal  government,  it  would  be  neither  unjust  nor  oppressive  to  include 
such  owners  within  a  fire  and  police  district,  whereby,  in  consideration  of 
paying  a  fair  share  of  taxes  to  support  the  departments,  they  obtain  needed 
protection  and  benefit  from  them.  But  it  seems  to  us  Uie  act  in  question  does 
not  have  the  effect  to  create  a  district  within  which  there  is  secured  to  those 
residing  beyond  the  corporate  limits  of  the  city  of  Newport  the  benefit  and 
protection  of  the  police  and  fire  departments.  On  the  contrary,  while  the 
district  is  in  name  extended  beyond,  the  practical  operation  of  the  statute  and 
the  benefits  of  it  are  confined  within,  the  corporate  limits  of  the  city  of  New- 
port. By  section  4  of  the  act  it  is  provided  "that  portion  of  the  territory 
within  said  district  not  included  in  the  corporate  limits  of  the  city  of  Newport 
may  arrange  with  said  board  of  commissioners  for  special  police  and  fire  pro- 
tection for  its  benefit,  upon  the  petition  of  the  owners  of  the  majority  of  the 
assessed  value  of  the  taxable  property  within  such  territory."  It  thus  ap- 
pears that  whether  those  residing  without  the  city  limits  shall  or  shall  not  have 
any  benefit  or  protection  from  the  fire  and  police  departments  depends,  not  upon 
their  will,  but  upon  their  ability  to  "arrange"  with  the  commissioners,  who 
may  or  may  not  consent  to  make  the  arrangement.  They  have  not  in  virtue 
of  the  act  any  interest  in  the  apparatus  or  property  connected  with  the  depart- 
ments as  they  now  exist  in  the  city  of  Newport,  but  provision  must  be  made 
therefor  by  the  commissioners.  Nor  are  the  same  firemen  or  policemen  re- 
quired to  act  in  common  throughout  the  district.  There  is  an  entire  lack  of 
identity  of  interests  between  those  within  and  those  beyond  the  city  limits. 
There  is  in  fact  to  be  two  distinct  and  independent  systems  for  conducting, 
supporting,  and  using  the  fire  and  police  departments,  even  if  that  part  of  the 
district  without  the  city  limits  gets  any  benefit  at  all.  While  the  taxes  upon 
the  two  classes  of  persons  need  not  be  precisely  at  the  same  rate,  as  the  bene- 
fits are  not  of  the  same  degree,  we  think  it  necessary  to  the  validity  of  such 
an  act  that  by  its  own  terms  it  should  be  operative  in  any  part  of  the  district, 
and  that  its  benefits  to  no  portion  of  it  should  depend  on  a  contingency. 
For  the  reasons  indicated  the  judgment  is  affirmed. 


FORMAN  tJ.  CJOMMONWEALTH. 

(Court  ofcAppeaU  of  Kentucky,    January  28, 1888.) 

Appeii/— Review— Objections  to  Jukor, 

Under  Crim.  Code  Ky.  §  281,  a  decision  of  the  trial  court  upon  a  challenge  to  the 
panel  of  a  jury  Ib  final. 
Same— Refusing  New  Trial. 

Under  Crim.  Code  Ky.  the  action  of  the  trial  court  in  overruling  a  motion  for 
new  trial  is  flnaL 
Jury — Summoning  and  Impaneling — Appointment  of  Officer. 

Crim.  Code  Ky.  %  IfiS,  providing  that  for  suiHcient  cause  the  court  may  appoint 
some  one  other  than  the  sheriff  to  summon  petit  jurors,  held^  when  the  court,  at 
defendant's  request,  appointed  another  person  to  summon  the  jury,  who  appointed 
an  assistant,  to  whom  objection  was  made  by  defendant,  it  not  appearing  that  de- 
fendant was  in  any  manner  prejudiced  thereby,  his  objection  was  properly  over- 
ruled. 
Homicide— Evidence— Hearsay. 

In  order  to  show  that  deceased  had  a  weapon  at  the  time  he  was  killed,  defendant 
offered  to  prove  by  a  witness  that  the  witness  got  from  one  T.  the  number  of  a  pis- 
tol, which  T.  claimed  corresponded  with  the  one  delivered  by  defendant  to  the  of- 
ficer to  whom  he  surrendered  after  shooting  the  deceased,  which  defendant  testified 
he  took  from  the  body  of  deceased.    Hekl,  nearsay. 
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6.  TBiAIr— iKBTBVOnONS— HABMLXS8   ERROB. 

The  court  charged  the  jury  that  they  were  the  sole  judges  of  the  evidence  and 
the  credibility  of  the  witnesses,  and  the  weight  to  be  £[iven  to  the  testimony.  Held, 
that  while  that  instruction  ougnt  not  to  have  been  given.  It  was  not  reversible  ei^ 
ror,  as  the  substantial  rights  of  defendant  were  not  prejudiced  thereby. 

Appeal  from  circuit  court,  Montgomery  county. 

The  defendant,  B.  G.  Forman,  was  Indicted  for  the  crime  of  murder  and 
convicted  of  manslaughter.  He  appealed  to  the  supreme  court,  and  the  cause 
was  sent  back  for  new  trial.  At  the  second  trial,  he  was  again  convicted  of 
manslaughter,  and  from  which  judgment  he  now  appeals. 

Wood  <&  Day  and  W.  P.  Thome,  for  appellant.  H.  L.  Stone  and  P.  W. 
Hardin,  for  appellee. 

Lewis,  J.  This  is  the  second  appeal  from  the  judgment  convicting  the  de- 
fendant of  manslaughter,  and  as  the  facts,  which  were  substantially  recited 
in  the  opinion  of  this  court  in  March,  1886,  do  not  materially  differ  from  those 
shown  by  the  record  before  us,  a  detailed  statement  of  them  is  unnecessary, 
especially  as  the  legal  questions  now  presented  may  be  determined  without  it. 

The  first  ground  relied  on  for  reversal  is  the  action  of  the  lower  court  in 
overruling  the  challenge  to  the  panel  of  the  jury,  and  in  connection  therewith 
is  an  objection  to  the  manner  in  which  and  the  officer  by  whom,  after  the  list 
of  standing  jurors  was  exhausted,  persons  were  summoned  to  complete  the 
JU17.  It  appears  that  the  court  failed  at  the  previous  term  to  appoint  the 
commissioners  to  select  jurymen  as  required  by  article  4,  c.  62,  Gen.  St.,  but 
instead,  on  the  last  day  of  that  term,  as  provided  by  section  11  may  be  done, 
made  an  order  for  the  sheriff  to  summon  a  petit  jury  of  the  proper  number 
for  the  succeeding  term,  which  he  did.  So,  even  if  the  ruling  of  the  court 
upon  the  challenge  by  the  defendant  was  subject  to  revision  by  this  court, 
we  see  no  error  or  irregularity  in  it.  But  it  is  provided  by  section  281,  Grim. 
Ck)de,  that  '*the  decision  of  the  court  upon  challenges  to  the  panel  and  for 
cause,  upon  the  motion  to  set  aside  an  indictment,  and  upon  motions  for  a 
new  trial,  shall  not  be  subject  to  exception."  And,  as  heretofore  held  by  this 
court,  errors  not  subject  to  exception  in  the  lower  court  cannot  be  considered 
or  made  grounds  for  reversal  in  the  court  of  appeals,  it  follows  and  has  been 
expressly  decided  that  the  decision  upon  a  challenge  to  the  panel  is  not  sub- 
ject to  revision,  but  is  finftl.  Terrell  v.  Com,,  13  Bush,  248;  Kennedy  y. 
Com.,  14  Bush,  340. 

After  the  regular  panel  of  the  jury  was  exhausted,  only  two  jurors  being 
selected,  the  defendant  filed  an  aihdavit  that  the  sheriff  would  not  fairly  and 
impartially  summon  jurymen,  and  thereupon  the  court  appointed,  by  consent 
of  the  parties,  Howell  to  summon  the  required  jury,  and  he,  with  the  consent 
of  the  court,  appointed  Mason  as  his  assistant;  but  to  the  appointment  of  the 
latter  defendant  objected,  upon  the  ground,  suppoiled  by  his  affidavit,  that 
he.  Mason,  was  biased  against  him,  and  would  not  summon  impartial  men  to 
act  as  jurors.  The  court,  however,  overruled  the  objection,  and  both  How- 
ell and  Mason  took  the  oath  required  in  such  case,  and  summoned  the  jury  by 
whom  defendant  was  tried.  Section  193,  Grim.  Ck)de,  provides  '^the  court 
may,  for  sufficient  cause,  designate  some  other  officer  or  person  than  the  sher- 
iff to  summon  petit  jurors,  the  officer  or  person  designated  being  first  duly 
sworn  in  open  court  to  discharge  the  duty  faithfully  and  impartially."  Ajb 
the  officer  or  person  thus  designated  becomes  invested  with  the  same  author- 
ity and  has  the  same  duty  to  pei*form  in  respect  to  summoning  jurors  as  per- 
tain to  the  sheriff  and  his  deputies,  he  in  our  opinion  has  the  implied  power 
to  appoint  an  assistant  when  the  court  may  in  its  discretion  deem  it  neces- 
sary. And  we  do  not  understand  counsel  for  appellant  to  object  upon  the 
ground  Howell  had  no  power  to  appoint  an  assistant,  the  court  authorizing 
it,  but  simply  because  the  person  appointed  would  not  impartially  and  fairly 
dischai'ge  the  duty  imposed  on  him.    The  Grlminal  Code  does  not  expressly 
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give  to  the  defendant  in  a  criroinal  prosecution  the  right  to  object  to  the  per- 
son designated  to  summon  a  petit  jury  in  place  of  the  sheriff;  the  selection  of 
snch  person  by  the  court  being  deem^  a  guaranty  of  his  honesty  and  fitness. 
And  cei*tainly  the  unsupported  affidavit  of  the  defendant  should  not  be  re- 
garded by  tliis  court  sufficient  evidence  of  error  in  that  respect  on  the  part  of 
the  lower  court;  for  if,  by  the  mere  objection  of  the  defendant,  the  appoint* 
ment  or  designation  of  a  person  deemed  by  the  court  fit  may  be  set  aside,  the 
flummoning  of  the  jury  could  be  indefinitely  postpontsd.  In  this  case  Mason 
filed  an  affidavit  denying  he  was  biased  or  prejudiced  against  the  defendant, 
and  there  is  no  evidence  whatever  that  the  jury  actually  summoned  was  not 
qualified  and  impartial,  nor  anything  in  the  record  showing  the  defendant  was 
prejudiced  by  the  action  of  either  Howell  or  Mason. 

One  of  the  questions  of  fact  in  this  case  was  whether  Cravens,  the  deceased, 
had  a  pistol  at  the  time  appellant,  acting  as  deputy  marshal,  attempted  to  search 
and  arrest  him,  and  when  he  was  killed,  and  upon  that  question,  which  has 
a  material  bearing  upon  the  case,  the  evidence  is  conflicting.  The  defendant 
offered  to  prove  upon  the  trial,  by  W.  H.  Forman,  that  he,  the  witness,  got 
from  oneOillard  Tapp  the  number  of  a  pistol  claimed  by  him,  Tapp,  which 
corresponded  with  the  number  of  the  one  delivered  by  the  defendant  to  the 
officer  to  whom  be  surrendered  after  shooting  the  deceased,  and  which  he  tes- 
tified he  took  from  his  person.  That  evidence  is  so  obviously  hearsay  and  in- 
competent that  there  can  he  no  question  of  the  correctness  of  the  action  of 
the  lower  court  in  sustaining  the  objection  made  to  it. 

The  remaining  ground  relied  on  for  reversal  is  the  following  instruction: 
''The  jury  ai-e  the  sole  judges  of  the  evidence  and  credibility  of  the  witnesses, 
and  may  take  into  consideration  all  the  facts  and  circumstances  permitted  to 
go  to  them  in  evidence,  and  give  such  weight  to  the  testimony  of  each  wit- 
ness as  they  deem  the  same  entitled  to."  That  instruction  emUodies  the  law, 
but  ought  never  to  be  given,  because  it  is  to  be  presumed  every  person  who 
has  intelligence  enough  to  act  as  a  juryman  understands  without  instruction 
that  they  are  the  sole  judges  of  the  credibility  of  the  witnesses  and  the  weight  to 
be  given  to  the  evidence.  It  does  not,  ho wevei,  follow  that  giving  such  an  in- 
struction is  necessarily  an  error  to  the  prejudice  of  the  substantial  rights  of 
the  defendant,  and  as  said  in  the  case  of  Bamett  v.  Com,,  1  S.  W.  Hep.  722, 
cited  by  counsel,  this  court  had  never  previous  to  that  case,  with  one  excep- 
tion, reversed  a  judgment  for  that  error  alone.  The  objection  to  such  an  in- 
struction is  that  in  some  cases  it  might  be  construed  by  the  jury  as  an  intima- 
tion or  expression  of  an  opinion  of  the  court  that  certain  witnesses  in  behalf 
of  the  accused  are  not  entitled  to  credence,  and  whenever  the  circumstances 
are  such  as  to  authorize  this  court  to  believe  that  such  has  been  the  effect  upon 
the  minds  of  the  jury  in  any  given  case,  we  ought  to  reverse  the  judgment. 
But  the  instruction  in  this  case  cannot,  we  think,  be  regarded  as  an  invidious 
reference  to  the  witnesses  on  behalf  of  the  accused,  and  could  not  have  been 
reasonably  so  regarded  by  the  jury.  For  the  witnesses  introduced  were  nu- 
merous, the  testimony  was  very  confiicting  and  contradictory,  and  the  jury 
could  not,  it  seems  to  us,  have  considered  the  instruction  directed  by  the  court 
more  against  those  testifying  for  the  defendant  than  the  others,  and,  if  not, 
the  rights  of  the  accused  were  not  prejudiced  thereby. 

The  action  of  the  court  in  overruling  the  motion  for  a  new  trial  is  not,  un- 
der the  Criminal  Code,  subject  to  revision  by  this  court  and  cannot  be  consid- 
ered. We  perceive  no  error  of  law  occurring  at  the  trial  of  this  case  preju- 
dicial to  the  substantial  rights  of  the  appellant,  and  the  judgment  is  affirmed. 
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Jones  v.  Johnson  et  al, 

Emery's  Sons  v.  Traders'  Bank  &  Warehouse  Co.  et  al. 

{Court  of  Appeals  of  Kentucky.    Januaiy  14, 1888.) 

iT  Banks  and  Banking — Directors — Liability  to  Stockholders  for  Neougence. 
The  directors  of  a  bank,  having  discovered  an  overdraft  by  the  cashier,  took  hla 
notes  andthose  of  his  father-in-law,  secured  by  mortgage,  to  the  full  amount  of  the- 
overdraft.  Held  that,  having  done  this  in  good  faith,  no  liability  attached  to  them 
for  lack  of  the  utmost  diligence,  both  they  and  the  stockholders  having  the  greatest 
confidence  in  the  solvency  of  both  parties. 

2.  Bame. 

Where  the  president  of  a  bank  is  a  mere  figure-head,  and  the  directors  receive  no 
salary,  in  the  absence  of  fraud  they  are  not  liable  to  the  stockholders  when  they  dia- 
count  certain  notes  believing  the  makers  and  indorsers  to  be  solvent,  and  they  prove 
worthless. 

8.  Same. 

The  directors  of  a  bank,  having  removed  a  cashier  on  account  of  his  overdrafts, 
took  his  notes  secured  by  an  indorser  and  mortgage  in  settlement,  and  to.  recon- 
cile him,  and  avoid  exposure  and  consequent  loss,  made  him  director  w|^h  a  salary. 
Held-,  that  it  was  a  proper  exercise  of  tneir  discretion,  and,  as  no  damage  resulted, 
the  stockholders  had  no  cause  of  action  against  them. 

4.  Same. 

A  subscriber  to  the  stock  of  a  bank  subscribed  on  condition  that  at  the  end  of  a  cer- 
tain period,  if  he  wished,  he  could  return  the  stock,  and  receive  back  the  note  he 
had  given  in  payment,  and  which  contained  the  same  stipulation.  Held^  that  the 
stockholders  of  the  bank,  not  having  been  misled,  were  bound  by  the  terms  of  the 
contract. 

6.  Same. 

A  subscriber  to  the  stock  of  a  bank  released  a  valid  claim  for  services  against 
the  bank,  in  return  for  notes  given  by  him  in  payment  of  the  stock.  Held,  that  the 
other  stockholders  had  no  cause  of  action  thereby  against  the  directors. 

6.  Same— Liability  for  Stock  Purchased. 

Stock  in  a  bank  was  issued  to  some  of  the  directors  for  alleged  extra  services; 
and  they  also,  to  sustain  the  bank,  purchased  other  stock,  giving  their  notes  in  pay- 
ment. Held^  that  the  stock  issued  for  extra  services  should  be  canceled,  and  each 
director  should  be  held  liable  for  the  amount  of  stock  purchased  by  him. 

7.  Same— Failure  to  Require  Bond  of  Cashier. 

The  directors  of  a  bank  settled  with  the  cashier  for  his  ol&cial  misconduct,  and  or- 
dered his  bond  canceled,  although  no  bond  seemed  to  have  been  taken.  Held  that, 
whether  the  bond  was  taken  or  not,  the  settlement  with  the  cashier  would  have  ex- 
tinguished the  liability  on  the  bond,  and  the  directors  would  not  be  liable  for  the 
failure  to  take  a  bond  irom  the  cashier. 

8.  Same — Liability  of  Directors  fob  Loans  to  Cashier— Joinder  of  Actions. 

Certain  parties  loaned  to  the  cashier  of  a  bank  money  on  his  notes,  with  the  stock 
of  the  bank  as  security,  not  knowing  that  the  loan  was  for  the  benefit  of  the  bank. 
The  records  of  the  bank  showed  that  the  stock  was  sold  to  the  cashier  to  raise 
money  for  the  benefit  of  the  bank,  which  agreed  to  protect  him.  He  deposited  the 
money  when  obtained  with  the  bank.  Held  that,  if  the  parties  making  the  loan  had 
any  remedy  against  the  directors,  it  was  by  individual  suits  for  tort,  and  their  claim 
could  not  be  joined  in  a  suit  by  stockholders  to  settle  the  assets  of  the  insolvent 
bank,  or  by  creditors  to  enforce  their  contracts. 

9.  Same— Abandonment  of  Cause  of  Action. 

Certain  parties  loaned  money  to  the  cashier  of  a  bank,  not  knowing  the  loan 
was  for  the  benefit  of  the  bank.  The  cashier  died  insolvent,  and  the  bank  failed. 
They  began  suit  against  the  bank,  after  full  knowledge  of  the  transaction,  and, 
pending  it,  filed  a  claim  against  the  estate  of  the  cashier,  and  received  a  small  per 
cent,  on  the  debt.  Held^  that  the  allowance  of  the  claim  against  the  estate  of  the 
cashier  was  not  an  election  to  abandon  the  action  against  the  principal, — the  bank, — 
and  the  right  to  pursue  it  was  not  lost  thereby. 

Appeal  from  Louisville  chancery  court. 

The  stockholders  of  the  Traders'  Bank  &  Warehouse  CJompany  began  suit 
to  compel  the  assignee  to  sue  the  directors  for  negligence  in  its  management;, 
and  Thomas  Emery's  Sons,  creditors  of  the  bank,  joined  in  the  suit,  and  sought 
to  establish  their  claim  against  the  bank.  Prom  the  Judgment  obtained  the^ 
stockholders  and  Emery's  Sons  appealed. 
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Wm.  Reineke  and  7.  5.  PirtUt  for  appellant.  Muir,  Bfjur  d*  Daeie,  i?. 
W.  Woolley,  /.  /.  Caldtvell,  and  Charles  H.  Gibson,  ft)r  ap|)ellee. 

Pryor,  C.  J.  A  number  of  defendants  in  this  case  having  made  motions 
to  dismiss  this  action  on  account  of  a  misjoinder,  and  for  other  causes,  the 
action  was  dismissed  by  a  judgment  below.  That,  on  an  appeal  to  this  court, 
was  reversed,  and  will  be  found  reported  in  10  Bush,  649.  The  action  was 
instituted  by  stockholders  of  the  Traders*  Bank  &  AVarehouse  Company,  to 
compel  its  assignee,  Ullman,  to  settle  the  business  of  the  corporation,  and  dis- 
tribute its  assets,  and  to  make  the  president  and  directors  of  the  bank  liable 
for  the  negligent  manner  in  which  they  had  managed  its  affairs.  By  an  an- 
swer and  cross-petition,  Tbomas  Emery's  Sons  set  up  a  large  claim  against 
the  corporation,  asking  a  j  udgment  for  the  amount  against  it,  and  that  the  stock- 
holders be  compelled  to  pay  up  their  stock  for  its  satisfaction.  The  court  be- 
low adjudged  that  Emery's  Sons  were  not  creditors  of  the  bank,  and  dismissed 
their  complaint,  from  which  they  have  appealed.  It  was  also  adjudged  that 
the  directors  were  not  liable  to  the  stockholders  by  reason  of  any  neglect  of 
duty,  and  from  that  judgment  the  stockholders  have  appt>aled. 

The  organization  of  the  Traders'  Bank  &  Warehouse  Company,  as  well  as 
the  subscription  to  its  capital  stock,  was  mainly  due  to  tlie  personal  exer- 
tions and  influence  of  George  P.  Doern,  its  cashier,  who  was  reputed  to  be  a 
man  of  much  wealth,  and  regarded  as  possessing  the  highest  order  of  personal 
as  well  as  business  integrity.  His  father-in-law,  Nuenberger,  had  retired 
from  business,  owning,  as  was  supposed,  a  large  estate,  and  was  indorsing 
and  sustaining  Doern  in  all  of  his  business  transactions.  James  Johnson 
was  made  president  of  the  bank,  and  his  co-appellees,  Theirnan,  Clifton, 
Chase,  Hecht,  etc.,  were  the  directors.  They  seem,  from  the  record  before 
us,  to  have  been  inexperienced  i  n  the  business  of  banking.  Doern  was  elected 
cashier  by  reason  of  his  superior  business  qualifications,  and  for  the  addi- 
tional reason,  no  doubt,  that  himself  and  his  father-in-law  owned  more  tlian 
one-half  of  the  stock  subscribed.  The  stockholders  and  directors  were  look- 
ing to  Doern  as  the  medium  through  which  the  enterprise  wiis  to  be  made  a 
success.  A  great  deal  of  the  stock  taken  had  not  been  paid,  but  notes  exe- 
cuted for  the  amount  by  the  stockholder,  under  the  belief  that  one-half  of  the 
amount  subscribed  would  soon  be  paid  in  dividends.  Some  $40,000  of  stock 
taken  by  Doern  was  paid  for  in  real  estate,  or  at  least  that  much  was  unpro- 
ductive capital.  Doern,  as  cashier,  seems  to  have  had  almost  the  complete 
control  of  the  bank;  and  the  directors,  having  the  utmost  confidence  in  his  in- 
tegrity, as  well  as  his  pecuniary  ability  to  meet  all  of  his  engagements,  were 
not  vigilant  in  the  examination  of  his  accounts  with  the  bank,  and  within  less 
than  a  year  he  had  become  largely  indebted  to  it,  and  in  fact  had  wrecked  the 
entire  enterprise.  The  corporation  having  assigned  to  Ullman,  and  Ullman  de- 
clining to  sue  the  directors  for  their  alleged  neglect  of  duty,  the  stockholders, 
or  a  portion  of  them,  instituted  this  action;  charging — First.  That  the  direct- 
ors, knowing  Doern  to  be  insolvent,  allowed  him  to  largely  overdraw  his  de- 
posit account,  and,  with  a  full  knowledge  of  the  facts,  permitted  him  to  take 
cash  out  of  the  teller's  drawer,  and  apply  it  to  his  private  use;  he  placing  his 
tickets  in  the  drawer  showing  the  amount  taken,  and  the  directors  counting 
these  tickets  as  cash.  Second.  They  had  discounted  Doern*s  paper  for  large 
amounts  when  they  knew  it  was  not  good,  and  the  parties  to  it  insolvent; 
and  had  permitted  insolvent  parties  to  oveixlraw  their  respective  accounts,  and 
had  afterwards  accepted  Doern's  check  for  these  overdrafts.  Third.  That  the 
directors  had  canceled  the  bond  of  Doern,  executed  as  cashier,  and  released 
his  sureties.  Fourth.  That  the  directors  had  sold  to  Doern  400  shares  of 
stock,  and  took  his  note  therefor;  and  when  he  paid  in  $20,000  on  his  notes, 
they  made  him  a  present  of,  or  permitted  him  to  check  out,  $1,492.32  of  the 
amount.    Fifth.  They  elected  him  a  director  after  he  was  removeii  as  cashier. 
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and  had  paid  him  his  salary  as  cashier  when  be  was  entitled  to  nothing.  Sixth. 
That  the  directors,  after  settling  with  Doern  and  his  father-in-law  his  over- 
drafts, had  permitted  Doern  to  checlc  out  the  balance  said  to  be  due  him  on 
settlement.  Seventh.  That  they  had  released  certain  stockholders — Horace 
Scott  and  William  Johnson — ^from  the  payment  of  their  stock  subscribed. 
Eighth.  That  the  directors,  except  Chase,  drew  from  the  bank  various  sums 
amounting  to  $4,344,  for  their  own  use,  and  surrendered  worthless  stock  there- 
for. Other  charges  of  mismanagement  and  neglect  are  made,  not  necessary 
to  be  considered,  as  those  enumerated,  and  more  specifically  alleged  as  to 
amounts  and  dates  than  here  stated,  embrace  the  principal  subjects  of  contro- 
versy. 

Tins  corporation  was  organized  in  September,  1^71,  and  in  March,  1872,  it 
was  discovered  that  the  balance  books  showed  an  indebtedness  by  Doern  of 
nearly  $40,000.  Doern  was  then  removed  as  cashier,  and  a  settlement  de- 
manded, resulting  in  the  execution  of  the  notes  of  Doern  and  his  father-in-law 
for  the  amount  of  this  indebtedness,  and  secured  by  a  mortgage  on  real  estate 
then  of  ample  value  to  satisfy  the  indebtedness.  That  Doern  had  at  times 
drawn  more  than  his  deposit  account  was  a  fact  known  to  the  directors;  his  ac- 
count showing  at  times  credits  to  Doern  by  way  of  deposit  of  more  than  he 
had  drawn  out,  and  at  other  times  an  amount  exceeding  his  deposit  account; 
but  that  he  had  overdrawn  so  largely  was  a  fact  unknown  to  the  directors  until 
March,  1872.  It  is  shown  by  Johnson,  the  president,  that,  when  the  commit- 
tee was  appointed  to  investigate  the  condition  of  the  bank  and  the  accounts  of 
the  cashier,  the  money  was  always  on  hand,  and  no  tickets  accepted  as  cash; 
that  the  accounts  were  proper,  and  no  reason  existed  for  the  belief  that  Doern 
was  betraying  the  confidence  of  the  directors,  or  withdrawing  such  large  sums 
of  money.  It  appears  that  Doern  was  a  commission  merchant,  engaged  in  the 
purchase  and  sale  of  whisky;  and,  when  his  account  was  overdrawn,  he  gave 
as  a  reason  that  he  was  then  engaged  in  settling  up  his  commission  business 
with  a  view  of  closing  his  house,  and  required  more  funds  than  he  otherwise 
would,  as  he  was  compelled  to  pay  out,  and  was  making  few  collections.  He 
was  regarded  as  amply  able  to  meet  all  his  engagements,  and  his  solvency  was 
not  doubted  by  any  of  the  directors,  and  but  by  a  few  business  men.  He  and 
his  father-in-law  owned  a  majority  of  the  stock;  and  overdrafts  that  were  not 
too  large  were  not  unusual,  as  the  evidence  shows,  with  those  connected  with 
such  institutions,  if  regarded  as  solvent.  An  exercise  of  the  utmost  vigilance 
might  have  produced  different  results,  but  this  was  not  required  of  the  di- 
rectors; but  when  they  did  discover  the  condition  of  Doern's  accounts,  and 
that  practices  had  been  resorted  to  by  him  in  order  to  deceive,  they  obtained 
the  settlement  and  the  mortgage  to  secure  this  indebtedness.  Several  of  these 
appellants,  who  were  stockholders  in  common  with  the  ofilcers  of  the  bank, 
had  been  permitted  to  overdraw  their  deposit  accounts,  and  now  complain  of 
the  directors  for  permitting  the  cashier  to  do  the  same  thing.  But  it  is  evi- 
dent that  the  directors  secured  the  bank  and  its  stockholders  for  every  dollar 
that  Doern  had  overdrawn,  by  the  mortgages  executed  to  secure  the  notes  of 
the  latter  and  those  of  his  father-in-law,  given  in  settlement  of  this  claim; 
so  it  is  needless  to  discuss  this  branch  of  the  case  further  than  to  show  the  con- 
fidence of  these  trustees,  who  were  representing  the  stockholders,  in  their 
casliier,  Doern,  and  their  belief  in  his  ability  to  pay  his  entire  indebtedness, 
indulged  almost  to  the  moment  of  time  at  which  the  corporation  was  declared  to 
be  insolvent.  Their  only  remedy  was  in  a  settlement  with  the  cashier,  and  to 
secure  as  much  as  possible  the  amount  of  his  indebtedness.  This  they  seem 
to  have  done  in  good  faith,  and  to  protect  the  bank,  regardless  of  the  rights 
of  others. 

It  is  proper  to  notice  next  the  character  of  paper  discounted  by  the  bank  for 
the  benefit  of  Doern.  It  is  alleged  that  the  parties  to  the  paper  were  insolvent, 
and  known  to  be  so  by  the  directors,  and  if  the  facts  proven  establish  the  charge 
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made  they  are  no  doubt  liable.  This  controversy  between  the  stockholders 
and  directors  renders  it  proper  to  determine  the  question  of  diligence  to  be  ex- 
ercised by  the  bank  directors  in  the  control  of  the  bank,  its  officers,  and  busi- 
ness. Thompson,  in  his  work  on  Officers  and  Agents  of  Corporations,  says 
that  "directors  of  a  corporation  are  not  liable  to  the  corporation  for  mistakes 
of  judgment,  however  disastrous  such  mistakes  may  be.  In  all  these  cases 
the  question  is:  *  Have  directors  been  guilty  of  negligence  of  a  gross  and  fla- 
grant character? '  '*  Every  case  must  depend  necessarily  on  the  facts  and  cir- 
cumstances surrounding  it,  and  here  it  is  plain  that  Doem,  Caldwell,  Cham- 
bers &  Co.,  and  Chamberlain,  Doem's  indorsers,  were  believed  to  be  perfectly 
solvent  when  the  paper  was  originally  discounted.  The  testimony  of  Cham- 
bers would  confirm  that  belief;  and  the  directors,  in  the  exercise  of  a  discre- 
tion that  must  necessarily  pertain  to  the  exercise  of  their  power,  saw  proper 
to  discount  the  paper.  That  it  turned  out  to  be  worthless  is  not  sufficient,  of 
itself,  to  convict  the  directors  of  gross  neglect  in  discounting  it;  but,  on  the 
contrary,  they  had  every  reason  to  believe  that  Doern's  name  made  it  desira- 
ble paper.  There  is  no  fraud  shown,  or  combination  between  the  directors 
and  Doem  to  defraud  the  bank,  or  any  fact  tending  to  establish  neglect,  except 
the  Implicit  confidence  they  had  in  Doern's  financial  ability  and  personal  in- 
tegrity; and  so  far  as  the  discount  of  his  paper  is  concerned,  although  worth- 
less, these  directors  are  not  liable.  That  a  higher  degree  of  vigilance  is  to  be 
required  of  the  president  of  a  bank,  whose  salary  for  a  general  supervision  of 
its  affairs  is  sufficient  to  compensate  him  in  devoting  his  entire  time  and  at- 
tention to  its  business,  may  be  conceded;  but  directors  who  receive  no  com- 
pensation, or  a  president  who  is  a  mere  figure-head  of  the  institution,  are  lia- 
ble for  only  gross  neglect  (in  the  absence  of  fraud)  in  the  management  of  the 
corporation,  and  this  rule  most  certainly  applies  when  stockholders  are  attempt- 
ing to  make  them  liable. 

It  is  further  urged  that  after  Doern  was  removed  as  cashier  he  was  elected 
a  director  of  the  bank,  and  that  he  was  allowed  pay  for  his  services  when  he 
was  entitled  to  no  compensation.  We  find  no  damages  resulting  to  the  bank 
by  reason  of  the  position  assigned  Doern  after  his  removal  as  cashier ;  and  when 
the  directors  attempted  to  make  a  settlement  with  him  so  as  to  secure  his  over- 
drafts, they  saw  proper  to  remunerate  him,  that  a  settlement  might  be  ob- 
tained. This  allowance  was  made  in  the  exercise  of  a  discretion  that  helonged 
to  the  directors;  it  was  done  in  good  faith,  and  to  protect  the  corporation. 
They  seem  to  have  made  an  effort,  as  they  swear,  to  reconcile  Doem  by  mak- 
ing him  a  director,  so  that  an  exposure  might  not  be  made,  and  suits  under 
the  act  of  1856  instituted,  under  which,  if  the  mortgages  made  by  Doern  and 
his  father-in-law  had  been  assailed  by  creditors  as  a  preference  within  six 
montlis,  the  bank  would  have  lost  the  security,  except  a  pro  rata  distribution 
between  all  creditors;  and  if  this  reason  should  be  regarded  as  not  satis- 
factory, no  injury  or  damage  having  resulted  from  his  appointment  as  director, 
the  stockholders  cannot  complain. 

The  appellants  also  complain  that  the  directors  released  Horace  Scott  and 
William  Johnson  from  the  payment  of  their  stock  subscriptions,  without  any 
reason  therefor,  and  in  disregard  of  the  rights  of  those  interested  with  them. 
After  the  organization  of  the  bank,  Doem,  the  cashier,  importuned  Scott 
to  take  $100,000  of  the  stock  upon  condition.  The  note  he  gave  evidenced  the 
terms  of  the  contract;  and  that  he  had  the  option  at  a  certain  period  of  time 
to  determine  whether  or  not  he  would  take  the  stock,  is  conceded  by  the  di- 
rectors and  shown  by  the  notes  of  Scott  executed  for  the  stock,  all  of  which 
were  left,  including  the  certificates  of  stock,  with  the  bank.  The  note  stipulated 
that  the  certificate  should  be  received  in  discharge  of  the  note;  it  was  so  re- 
ceived, and  this  ended  Scott's  connection  with  the  bank.  The  contract  was 
binding  on  the  bank,  and  if  so,  the  stockholders  who  were  in  no  manner  mis- 
led by  it  cannot  enforce  the  contract  when  the  party — the  corporation — ^they 
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represent,  is  bound  by  its  terms.  As  to  the  claim  of  William  Johnson  for  his 
services  as  superintendent  of  the  warehouse,  its  validity  not  being  questional, 
the  directors  surrendered  to  him  his  note  executed  for  stock,  in  full  discharge 
of  the  claim  for  services.  The  value  of  his  services  exceeded  the  value  of  his 
stock,  and,  as  between  him  and  the  other  stockholders,  they  cannot  com- 
plain. 

The  court  below  held  that  the  stock  issued  to  some  of  the  directors  for  extra 
services  should  be  canceled;  and  further  held  that  the  shares  of  sto  k  pur- 
chased by  the  directors  in  their  own  names,  althoug)!  done  to  sustain  the  credit 
of  the  bank,  and  for  which  they  gave  their  individual  notes,  should  be  enforced, 
each  director  being  liable  to  the  extent  of  the  stock  purchased  by  him.  In 
this  conclusion  we  also  concur.  A  careful  examination  of  this  entire  record 
so  far  as  it  affects  the  rights  of  stockholders,  leads  to  the  conclusion  that  the 
board  of  directors  acted  in  the  best  of  faith,  and  while  a  careful  and  vigilant  busi- 
ness man  might  have  detected  the  fraudulent  purposes  of  the  cashier  at  an 
earlier  date,  still  the  €nancial  standing  of  Doern,  connected  with  his  basiness 
capacity,  influenced  the  directors  and  stockholders  to  give  him  the  control  of  an 
experiment  in  banking,  connected  with  the  business  of  a  warehouse,  upon  a 
limited  capital,  that  was  constantly  begging  for  additions  to  its  capital  stock, 
resulting  in  less  than  one  year  in  a  complete  financial  wreck.  Those  ordi- 
narily careful  in  business  transactions  could  not  well  have  done  more  than 
these  directors  to  protect  the  bank^s  interest,  and  preserve  the  rights  of  the 
stockholders.  Other  charges  of  neglect  of  less  importance  than  those  noticed 
have  been  made,  and  were  properly  disixised  of  by  the  court  below. 

No  bond  seems  to  have  been  executed  by  Doern  as  cashier,  although  a  resolu- 
tion of  the  board  shows  that  it  was  canceled.  If,  however,  a  bond  had  been 
executed,  the  settlement  by  the  directors  with  the  cashier  included  his  liabili- 
ties as  such,  and  would  have  released  his  sureties.  His  sureties  would  not 
have  been  liable  by  reason  of  the  failure  of  Doern  to  pay  his  notes  discounted 
by  the  bank.  Whether  or  not  the  charter  required  the  directors  to  take  a  bond 
is  not  a  question  raised,  and,  if  so,  the  settlement  made  in  good  faith  by  the 
directoi-s  extinguished  Doern's  liability  caused  by  the  abuse  of  his  otBcial  po- 
sition. A  large  number  of  the  stockholders  who  were  among  the  original 
plaintiffs  disclaimed  in  open  court  the  intention  of  making  charges  of  bad  faith 
and  neglect  against  the  directors  before  the  action  terminate  in  the  court 
below,  and  those  who  made  no  such  disclaimer,  and  must,  by.their  connection 
with  the  bank  and  the  directors,  have  been  conversant  with  its  management, 
have  failed  to  testify.  We  find  no  bad  faith  or  gross  neglect  on  the  part  of  the 
directors. 

The  question  arising  on  the  cross-petition  of  Emery's  Sons  is  more  difficult 
of  solution  than  any  other  question  in  the  case.  These  appellants  maintain 
that  the  bank  is  liable  to  them  for  $20,000;  the  money  having  been  obtained 
from  them  by  Doern,  its  cashier,  for  the  benefit  of  the  bank.  The  money  was 
loaned  on  the  notes  of  Doern  with  the  stock  of  the  bank  pledged  as  a collHteral, 
and  without  any  knowledge  at  the  time  that  the  money  borrowed  was  for  the 
bank.  The  bank  insists  that  it  sold  Doern,  through  its  directors,  400  shares 
of  its  capital  stock,  and  took  from  Doern  in  payment  his  two  notes  for  0^,- 
000  each;  that  these  notes  were  received  in  full  payment  for  the  stock,  based 
on  the  belief  by  the  directors  that  Doern  was  perfectly  solvent.  He  is  charged 
with  $40,000  as  the  price  of  the  stock,  and  credited  by  his  two  notes,  as 
cash,  for  $40,000.  The  bank  through  its  president  then  certified  that  no 
lien  existed  on  the  stock  to  enable  Doern  to  rais^^  money  on  the  stock  by  plac- 
ing it  as  a  collateral  with  those  of  whom  he  obtained  the  money.  Armed  with 
this  certificate  of  stock,  Doern  obtained  from  Emery's  Sons  $20,000,  and  left 
with  them  a  part  of  this  stock  as  security  for  its  payment.  It  is  evident  that 
Decern  was  either  borrowing  this  money  for  the  bank,  or  he  was  obtaining  it 
to  enable  him  to  satisfy  his  debts  to  the  bank.    The  directors  say  it  wasasale 
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of  thd*  stock,  and  for  a  valaable  consideration,  and  not  intended  to  raise  money 
for  the  bank.  This  they  may  have  then  supposed,  as  they  then  had  the  i^reatest 
confidence  in  Doern's  ability  to  pay;  but  the  manner  of  the  sale  to  Doem,  as 
evidenced  by  the  resolution  of  the  directors  under  which  the  alleged  sale  of  stock 
to  Doern  was  made,  and  the  subsequent  disposition  of  the  money,  negatives  the 
idea  that  such  was  the  purpose  of  the  directors  or  Doern  when  theall^^saie 
was  made.  The  resolution  passed  by  the  board  of  directors  is  as  Mlows:  "It 
was  moved  and^carried  that  the  president  and  cashier  be  authorized  to  issue 
to  Mr.  Julius  Doern  four  hundred  sliares  of  Traders*  Bank  &  Wareliouse 
Company  stock  in  consideration  of  his  two  notes  of  twenty  thousand  dollars 
each,  dated  October  20,  1871,  payable,  respectively,  in  five  and  six  months^ 
with  tlie  understanding  that  when  certificates  for  said  stock,  equivalent  in 
amount  to  either  of  said  notes,  are  presented,  the  said  notes  shall  be  sur- 
rendered to  Julius  Doern.  The  purpose  of  this  arrangement  is  to  enable  Mr. 
Doern  to  borrow  money  on  the  deposit  of  said  stock  as  collateral,  for  the  use 
of  the  Traders'  Bank  &  Warehouse  Company,  which  will  take  care  to  protect 
Mr.  Doern  in  the  transaction. ''  The  money  thus  obtained  was  deposited  by 
Doern  in  the  bank  to  his  credit,  less  the  discount  that  was  restored  to  Doern. 
Whether  the  stock  sold  was  to  enable  Doem  to  pay  his  debt  to  the  bank,  or  for 
the  purposes  of  the  bank,  it  resorted  to  this  means  of  raising  the  money,  all  of 
which  was  for  the  benefit  of  the  bank.  The  resolution  shows  plainly  the  ob- 
ject in  view;  it  was  not  a  conditional  sale  of  stock,  but  a  sale  to  Doern  to  en- 
able him  to  raise  money  for  the  bank,  and  in  this  the  bank  agreed  to  protect 
him;  it  is  plainly  written,  and  the  deposit  made  by  Doern,  with  the  discount 
returned  to  him,  showed  beyond  doubt  that  Doern  was  executing  the  original 
purpose  of  the  resolution.  Emery's  Sons  were  either  loaning  this  money  to 
Doern  for  the  general  use  of  the  bank,  or  loaning  it  to  the  bank  to  enable  Doern 
to  discliarge  his  indebtedness  to  it.  Emery's  Sons  were,  it  is  true,  dealing 
with  Doern  alone,  and  were  ignorant  of  the  resolution  when  the  loan  was 
made;  still  this  does  not  aitor  the  liability  of  the  bank.  The  loan  was  in  fact 
for  the  benefit  of  the  bank,  and  Emery's  Sons  became  its  creditors;  the  money 
arising  from  the  pledge  of  this  stock  went  into  and  formed  a  part  of  its  assets. 
The  object  of  the  resolution  was  to  enable  Doern  to  borrow  money  on  tl.ie  de- 
posit of  the  stock  as  collateral  for  the  use  of  the  bank  and  warehouse  coin pany» 
and  Doern  was  to  be  fully  protected  in  his  acts.  Doern  had  the  authority  to 
raise  greatly  more  than  his  indebtedness  by  reason  of  this  stock.  With  what 
was  supposed  to  be  his  financial  standing,  as  the  proof  conduces  clearly  to  estab- 
lish, he  could  have  raised  as  much  as  the  entire  stock  sold  him,  by  pledging 
it  as  a  collateral,  and  such  was  manifestly  the  intention  when  the  resolution 
was  adopted.  The  money  of  Emery's  Sons  went  into  the  bank  at  the  instance 
of  its  directors,  and  for  the  purpose  of  increasing  its  assets,  or  to  enable  its 
cashier,  by  the  pledge  of  the  stock  of  the  bank,  to  meet  his  liabilities;  and 
when  the  fact  was  Sscovered  by  Emery's  Sons  they  sought  to  make  the  bank 
liable  as  its  creditor,  and  the  directors  personally  liable  on  the  ground  of  fraud. 
They  appeared  in  this  action  brought  by  the  stockholders  for  a  settlement  and 
distribution  of  the  bank's  assets,  and  had  the  right,  as  creditors,  to  priority 
over  stockholders.  If  they  had  a  remedy  against  the  directors,  it  was  for  their 
tort  in  permitting  the  stock  of  the  bank  be  transferred  to  them  in  such  a  man- 
ner. Their  liability  was  several,  and  not  joint,  and  no  implied  contract  arose 
between  them  and  Emery's  Sons  to  save  them  harmless  by  reason  of  the  power 
conferred  on  the  cashier  of  the  bank.  The  action  against  them,  if  any  existed, 
was  purely  in  tort,  and  could  not  be  joined  in  the  suit  by  stockholders  to  settle 
the  assets  of  the  insolvent  bank,  or  by  creditors  to  enforce  their  contracts. 

It  is  argued,  however,  that  the  cross-plaintiffs,  Emery's  Sons,  had,  after 
a  full  knowledge  of  the  transaction,  elected  to  proceed  against  Doern  or  his 
estate  for  the  payment  of  their  debt,  and  are  now  precluded  from  looking  to 
the  bank,  the  unknown  principal  at  the  time  the  loan  of  the  money  was  made 
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to  Doem,  and  the  stock  of  the  bank  pledged.  The  cross-action  of  Emery's  Sons 
was  pending  against  the  bank  when  they  presented  Doern's  notes  to  his  admin- 
istrator in  the  setilement  of  Doern*s  estate.  Doern  had  died,  and  the  action 
being  pending  for  a  distribution  of  the  assets  of  his  estate  between  his  credit- 
ors, the  notes  were  presented  and  proven  as  claims,  and  the  pro  rata  of  a 
few  cents  on  the  dollar  paid  to  and  received  by  Emery's  Sons.  The  bank  had 
filed  the  notes  executed  by  Doern  for  the  stock  pledged  to  Emery's  Sons  as 
claims  against  Doern's  estate,  and  the  commissioner  reporting  that  the  stock 
was  not  in  fact  purchased  by  Doern,  but  to  raise  money  for  the  bank,  the  latter* 
or  its  assignee,  withdrew  the  notes  without  prejudice  to  any  claim  that  might 
thereafter  be  asserted.  That  Doern  was  liable  to  Emery's  Sons  is  evident ;  and 
that  the  bank  was  also  liable,  after  the  discovery  that  it  was  the  real  principal, 
is  also  plain.  It  was  not,  however,  a  joint  liability,  and  Emery's  Sons,  after 
being  in  possession  of  all  the  facts,  could  abandon  the  right  to  claim  against 
the  bank,  and  look  alone  to  Doern.  The  contract  was  either  with  the  princi- 
pal, so  far  as  Emery's  Sons  were  concerned,  or  with  the  agent,  and  both 
could  not  be  made  liable  in  a  joint  action.  Doem's  estate  was  insolvent,  and 
known  to  be  such  by  the  creditors,  when  the  claim  of  Emery's  Sons  was  pre- 
sented ;  the  bank  was  also  known  to  be  insolvent,  and  the  assets  of  both  com- 
bined insufficient  to  pay  Emery's  debt  The  actions  to  settle  the  affairs  of 
the  bank  and  Doom's  estate  were  in  chancery,  and  pending  in  the  same  court 
with  the  cross-action  of  Emery's  Sons  pending  in  the  bank  case,  to  make  the 
bank  liable.  It  is  now  insisted  that  the  filing  of  the  notes  in  the  Doern  suit, 
and  collecting  the  pro  rata,  was  a  conclusive  election  on  the  part  of  Emery  A 
Sons  to  look  to  Doern's  estate  for  the  money,  and  not  to  the  bank.  If  such 
facts  constitute,  in  law,  an  election,  then  the  judgment  below  dismissing  the 
claim  of  Emery's  Sons  was  proper;  but  if  the  question  is  one  of  fact,  by  which 
the  intent  of  the  creditor  to  make  the  election  is  to  be  determined,  then  thei*e 
was  no  such  election  as  precluded  Emery's  Sons  from  looking  to  the  bank 
for  payment.  That  the  plaintiffs  in  the  cross-action  had  elected  to  sue  the 
bank,  and  were  prosecuting  the  claim  against  the  bank  when  it  was  filed  in 
the  case  against  Doern 's  estate,  and  continued  to  prosecute  it,  is  conceded. 
The  assets  from  Doem's  estate  scarcely  paid  the  cost  of  presenting  the  claim 
in  order  to  obtain  the  pro  rata,  and  under  such  circumstances  it  would  be 
unreasonable  to  hold  that  it  was  an  election  to  abandon  the  action  against  the 
principal,  and  look  alone  to  the  agent.  Story,  in  his  work  on  Agency,  says 
that  while  the  creditor  has  his  election  to  sue  either  in  a  distinct  and  separate 
action,  the  creditor  is  not  precluded  by  such  an  election  from  maintaining 
another  action  against  the  party  not  sued,  unless  he  has  in  the  first  action  ob- 
tained a  complete  satisfaction  of  his  claim.  Story,  Ag.  §  295.  While  this 
doctrine  in  its  broad  statement  is  not  sustained  by  the  weight  of  authority, 
the  general  rule  as  laid  down  by  Wharton  is  sustained  by  nearly  all  the  au- 
thorities; and  that  is:  ''In  order  to  relieve  the  principal,  there  must  be  some- 
thing equivalent  to  an  election  not  to  charge  the  principal;  and  whether  there 
is  such  an  election  is  a  question  of  fact  which  is  not  determined  by  charging 
the  agent  after  knowledge  of  the  principal."  Whart.  Ag.  §  472.  The  En- 
glish rule  is  *'that  after  the  agent  has  been  sued  to  judgment,  the  right  to  re- 
vert to  the  principal  is  lost."  Priestley  v.  Femie,  3  Hurl.  &  C.  977.  We 
think  the  undoubted  rule  is  that  if,  when  the  creditor  discovers  the  principal, 
and  with  a  full  knowledge  of  the  circumstances  connected  with  the  transaction, 
he  then  gives  the  sole  credit  to  the  agent,  or  proceeds  to  judgment  against 
him,  it  is  equivalent  to  an  election  to  abandon  all  claim  against  the  principal. 
That  such  facts  may  exist  as  would  preclude  the  creditor  as  a  matter  of  law 
from  proceeding  against  the  principal  is  not  doubted;  as,  in  the  case  given, 
where  the  creditor  with  a  full  knowledge  of  all  the  facts  should  elect  to  sue 
the  agent  to  judgment,  nothing  else  appearing,  the  law  would  say  that  it  was 
an  election  to  look  to  the  one  sued,  and  an  abandonment  of  all  claim  against 
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the  other.  In  the  case  of  Curtis  y.  Williamson,  L.  R.  10  Q^B.  57,  the  goods 
were  purchased  in  the  name  of  Boulton,  without  declaring  bis  agency.  The 
fact  of  the  agency  having  been  subsequently  discovered,  the  creditor,  Boul- 
ton, having  filed  a  petition  for  the  liquidation  of  his  estate,  inclosed  his  clailh 
to  be  filed  for  payment  properly  proven.  His  attorneys,  fearing  that  it  might 
prejudice  the  claim  against  the  principal,  telegraphed  the  commissioner  not 
to  file  the  affidavit,  but  the  dispatch  not  being  received  in  time,  the  claim  was 
filed,  but  no  money  paid  on  it.  After  this  was  done  proceedings  were  com- 
menced against  the  principal,  and  the  defense  was  that  the  creditor  liad  elected 
to  proceed  against  the  agent.  The  court  held  that  it  was  no  bar;  '*that  the 
creditor  had  the  right  within  a  reasonable  time  to  elect  to  proceed  against 
the  principal;  and  unless  in  the  mean  time,  with  the  full  knowledge  as  to  who 
were  the  principals,  and  with  the  full  power  of  choosing  between  them  and 
the  agent,  they  had  distinctly  and  unquestionably  elected  to  treat  the  agent 
alone  as  their  debtor,"  his  right  to  proceed  against  the  principal  had  not  been 
lost.  The  court  further  said :  -In  general,  the  question  of  election  can  only  be 
properly  dealt  with  as  a  question  of  fact  for  the  jury,  subject  to  the  discretion 
of  the  presiding  judge."  In  Priestley  v.  Ferniet  3  Hurl.  &  C.  977,  where  the 
party  had  sued  the  agent,  and  obtained  judgment,  nothing  else  appearing,  it 
was  held  that  no  action  could  be  maintained  against  the  principal.  In  Calder 
v.  Dcibell,  L.  R.  6  C.  P.  486,  the  creditor  had  taken  the  note  of  the  agent, 
when  the  name  of  the  principal  had  been  disclosed,  and  it  was  held  that  tlie 
parol  circumstances  under  which  the  contract  was  made  were  admissible,  and 
the  taking  of  the  note  from  the  agent  did  not  necessarily  amount  to  an  elec- 
tion on  the  part  of  the  plaintiffs  to  give  credit  to  the  agent  only.  In  Paige  v. 
8tane,  10  Mete.  169,  it  was  held  that  the  taking  of  the  note  of  the  agent  alone, 
under  a  knowledge  of  the  circumstances,  was  a  discharge  of  the  principal.  In 
Calder  v.  Dobell,  parol  evidence  was  admitted  to  explain  the  circumstances  un- 
der which  the  note  was  taken,  and  the  only  question  raised  in  that  case  was  as 
to  the  admissibility  of  that  character  of  testimony  when  attempting  to  charge 
the  principal.  No  such  question  was  raised  or  made  in  the  case  of  Pafge  v. 
Stone,  10  Mete  169;  that  case  having  been  decided  on  the  want  of  authority 
by  the  agent  to  execute  negotiable  paper  for  the  principal.  The  doctrine  laid 
down  in  that  case  is,  however,  the  correct  rule.  If  the  creditor,  with  aknowl- 
edge  of  the  facts  and  the  liability  of  the  principal,  sees  proper  to  take  the  note 
of  the  agent,  the  principal  is  released.  The  creditor  may  give  the  exclusive 
credit  to  the  one  or  the  other;  and,  in  doing  so  with  a  full  knowledge  of  all 
the  facts,  he  must  look  to  the  one  to  whom  he  has  given  the  credit.  In  Najf- 
mond  V.  MUlSy  2  Mete.  819,  the  creditor  proceeded  in  the  lower  court  against 
both  the  principal  and  the  agent,  and  when  it  reached  the  supreme  court  the 
writ  or  proceeding  was  dismissed  as  to  the  agent;  the  principal  then  argued 
that  as  the  creditor  had  continued  to  charge  the  agent  after  he  knew  the  lia- 
bility of  the  principal,  it  was  an  election  to  look  to  the  agent;  but  the  court 
held  that  the  creditor  might  have  erroneously  supposed  that  he  could  charge 
both  at  the  same  time,  in  the  same  action,  and  it  was  clearly  open  to  any  rea- 
sonable explanation  consistent  with  the  purpose  of  relying  on  the  liability  of 
the  principal  at  all  times  after  their  liability  was  discovered, — ^that  it  was 
one  of  those  cases  where  the  party,  intending  to  retain  ail  his  legal  rights, 
was  yet  uncertain  upon  whom  the  legal  responsibility  might  be  fixed,  etc. 

In  the  case  before  us  an  election  had  been  made,  and  an  action  was  progressing 
in  which  the  creditors  were  seeking  to  make  the  principal  liable;  and  the  mere 
fact  of  the  claim  and  allowance  to  them  in  the  distribution  of  the  assets  of  the 
insolvent  cashier  was  not  an  abandonment  of  the  action  against  the  bank.  It 
would  be  unreasonable  to  hold  as  a  matter  of  law,  under  such  a  state  of  facts 
as  exists  in  this  case,  that  the  right  to  pursue  the  principal  was  lost,  and  that 
Emery's  Sons  intended  to  look  alone  to  Doom's  estate  for  their  money. 

The  judgment  below  is  affirmed,  except  as  to  the  complaint  of  Emery's  Sons 
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on  their  cross-pelition.  They  are  the  creditors  of  the  bank,  and  its  assets  and 
stock  must  pay  their  debt.  Some  of  the  stock  was  sold  or  transferred  prior 
to  the  bringing  of  this  cross-action;  other  stockhokiers  have  their  discliarge  in 
binkriiptcy;  and  the  names  or  number  of  stockholders  required  to  contribute, 
if  the  assets  on  hand  are  not  sufficient,  is  not  ascertained  by  this  opinion.  The 
amount  received  by  Emery's  Sons  from  the  sale  of  the  stock,  and  from  Doern's 
estate,  must  be  credited  on  their  claim.  The  case  is  remanded  on  the  cross-pe- 
tition of  Emery's  Sons,  for  proceedings  consistent  with  this  opinion.  Thom^ 
son  V.  Davenport,  9  Bam  &  C.  78 ;  Shakers  v.  Undertoood,  9  Bush,  609 ;  Dunn's 
Adm'r  v.  Kyle's  Bafr,  14  Bush,  134. 


New  National  Turnpike  Co.  v.  Dulaney  et  ah 
{C&wrt  of  Appeals  of  Kentvcky,    January  7, 1888.) 
Injunction— Bond — ^Damages — Attorkkts'  Fbes. 

Defendants  sued  out  an  injunction  to  restrainplaintiif  from  proceeding  to  condemn 
a  right  of  way  through  their  lands.  On  demurrer,  the  m junction  was  dissolved,  and 
the  petition  dismissed,  and  plaintiff  brought  suit  on  the  injunction  bond  to  recover 
damages,  including  1200  paia  as  counsel  fees  in  the  injunction  proceeding.  HeldU  as 
the  injunction  in  itself  was  the  relief  sought,  that  no  recovery  for  counsel  fees  could 
be  had.  and  the  only  damages  recoverable  were  such  as  resulted  from  the  operation^- 
of  the  iniunction  itself. 

Appeal  from  Louisville  law  and  equity  court. 

Action  on  an  injunction  bond  for  damages  by  New  National  Turnpike  Com- 
pany against  W.  il.  Dulaney,  John  L.  Moore,  Charles  Bremaker,  and  D.  E. 
Stark.     Judgment,  on  demurrer,  for  defendants,  and  plaintiff  appealed. 

Burnett,  Noble  ds  Bamett  and  C.  B,  Seymour,  for  appellant.  P.  B.  Muir, 
for  appellees. 

Pryor,  C.  J.  The  National  Turnpike  Company  and  the  Jefferson  &  Bul- 
litt Turnpike  Company  instituted  proceedings  in  the  Jefferson  county  court  to 
condemn  a  right  of  way  for  a  turnpike  road  through  land  owned  by  the  ap- 
pellees. A  petition  was  tiled  by  the  api>ellees  in  the  Louisville  law  and  equity 
court  enjoining  that  proceeding,  to  which  a  demurrer  was  filed  by  the  appel- 
lants that  was  sustained,  the  injunction  dissolved,  and  the  petition  dismissed. 
The  appellees,  in  order  to  obtain  the  injunction,  executed  the  following  bond: 
"We  undertake  that  the  plaintiffs,  W.  H.  Dulaney,  John  L.  Moore,  Charles 
Bremaker,  and  Delaney  E.  Stark,  shall  pay  to  the  defendants,  the  National 
Turnpike  lload  Company,  and  the  Jefferson  Turnpike  Company,  the  damages, 
not  exceeding  twenty-five  hundred  dollai*s,  which  they  may  sustain  by  reason 
of  the  injunction  in  this  action,  if  it  is  finally  decided  that  said  injunction 
ought  not  to  have  been  granted."  The  present  action  was  instituted  on  this 
bond,  and  the  damages  sustained  by  reason  of  the  injunction  sought  to  be  re* 
covered.  It  is  claimed  in  the  petition  tftiat  the  plaintiffs  had  paid  counsel  fees 
for  the  purpose  of  having  the  injunction  dissolved,  to  the  amount  of  t^200;  and 
the  sole  question  presented  by  the  appeal  is,  can  counsel  fees  be  claimed  and  re- 
covered as  damages  under  the  stipulations  of  the  injunction  bond?  The  court 
below  adjudged,  on  a  demurrer  to  the  petition,  that  no  such  recovery  could  be 
had,  and  in  that  conclusion  we  must  concur. 

The  case  of  Bargen  v.  Sharer,  from  the  Madison  circuit,  reported  In  14  B. 
Mon.  399,  is  conclusive  of  the  present  case,  as  it  determines  directly  the  ques- 
tion involved.  The  rule  is  that  when  the  attachment  or  injunction  is  merely 
ancillary,  or  in  aid  of  the  relief  sought,  or  is  relied  on  to  secure  the  relief  when 
obtained,  or  to  prevent  the  commission  of  a  wrongful  or  tortious  act  that  would 
result  in  irreparable  injury  before  the  termination  of  the  prime  cause  of  action, 
then  a  recovery  may  be  had  on  the  bond  for  the  payment  of  reasonable  coun- 
sel fees,  when  the  defendant  has  succeeded  in  discharging  the  attachment  or 
dissolving  the  injunction;  but,  on  the  contrary,  where  the  injunction  is  the 
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relief  sought,  and  in  fact  gives  the  relief,  if  sustained,  no  recovery  for  coun- 
sel fees  can  be  had;  and,  as  said  in  Bur  gen  v.  /Sparer,  the  injunction  prevent- 
ing the  parties  from  pro<teeding  to  open  or  condemn  the  way,  the  only  injury 
was  the  deprivation  of  its  use  in  consequence  of  the  injunction.  The  only 
damage  that  can  be  recovered  in  tliis  class  of  cases  ''is  such  as  results  from  the 
operation  of  the  injunction  itneHf. "  An  attachment  is  generally,  and  perhaps 
always,  in  aid  of  the  original  cause  of  action,  and  issues  to  secure  the  relief 
when  obtained.  It  may  be  issued  to  secure  the  payment  of  the  debt  when  re- 
duced to  judgment.  The  obligor  may  admit  the  debt  and  yet  deny  the  grounds 
for  the  attachment.  In  such  a  case,  if  the  plaintiff  fails  to  make  out  the  grounds, 
the  defendant,  although  a  judgment  for  the  debt  is  rendered,  may  sue  on  the 
attachment  bond,  and  recover  attorneys'  fees  paid,  if  reasonable,  in  order  to 
have  the  attachment  discharged.  So,  in  case  of  an  inj unction,  where  the  widow 
asserts  her  right  to  dower  and  obtains  an  injunction  to  stay  waste,  the  right  to 
dower  may  be  conceded  or  litigated ;  and  if  it  turns  out  that  the  injunction  was 
improperly  granted  and  is  dissolved,  a  recovery  may  be  had  for  the  attorneys' 
fees  arising  from  the  employment  to  dissolve  the  injunction.  Injunctions, 
therefore,  are  like  attachments,  when  dissolved,  and  when  they  are  obtained  as 
ancillary  to  an  original  proceeding,  the  obligors  in  the  injunction  bond  are  lia- 
ble for  a  reasonable  attorneys'  fee.  To  this  extent  the  doctrine  has  been  car- 
ried by  this  court  as  to  the  measure  of  recovery  on  attachment  and  injunction 
bonds,  but  no  further.  If  the  debtor  enjoins  the  collection  of  an  execution  by 
reason  of  payment  since  the  judgment,— the  injunction  being  the  relief  the 
plaintiff  seeks  and  is  entitled  to,  and  not  ancillary  to  some  other  proceeding, — 
the  obligors  are  liable  for  the  debt,  interest,  and  costs*  and  the  damages,  not 
exceeding  10  per  cent.;  and  no  attorneys'  fees  can  be  taxed,  except  such  as  are 
allowed  in  ordinary  actions  by  the  statute  against  the  defendant.  The  Code 
in  fact  fixes  the  damages  to  stay  proceedings  on  a  judgment  to  be  assessed  by 
the  judge  at  the  dissolution,  and  they  are  not  to  exceed  10  per  cent,  on  the 
amount  enjoined.  And  if  the  delivery  of  property  has  been  delayed,  the  value 
of  the  use,  hire,  or  rent  thereof  shall  be  assessed.  Section  295,  Civil  Code. 
8uch  are  the  damages,  and  none  other,  when  the  injunction  is  the  relief  asked 
for;  and  the  Code  has  but  followed  the  decision  rendered  on  the  subject.  It 
is  only  where  the  writ  of  attachment  or  injunction  has  been  resorted  to  in  order 
to  make  a  remedy  already  adopted  the  more  effectual,  that  extraordinary  costs 
are  allowed.  Although  connected  with  the  original  proceedings,  it  is  made  in- 
dependent of  and  disconnected  with  them,  so  far  as  the  question  of  costs  and 
expenses  are  concerned,  because  the  plaintiff  compels  the  defendant  not  only  to 
resist  the  original  cause  of  action,  but  another  and  distinct  cause  of  relief  in 
aid  of  it.  Not  so  where  the  injunction  is  in  fact  the  only  relief  sought  in  the 
original  proceeding;  and  this  is  the  plain  distinction  recognized  in  the  case  of 
Bur  gen  v.  Sharer,  In  that  case  the  defendant  was  about  to  proceed  to  open  a 
road,  as  in  this  case,  and  an  injunction  obtained  by  the  plaintiff  restraining 
him  from  passing  over  the  plaintiff's  land.  A  bond  like  the  one  in  this  case  was 
executed,  and  the  question  was  made  as  to  the  liability  of  the  obligors  for  at- 
torneys' fees.  It  is  immaterial  that  the  injunction  was  merely  preliminary; 
that  is,  to  operate  until  the  matters  alleged  in  the  bill  could  be  determined. 
It  was  the  relief  sought;  and  the  final  judgment,  if  for  the  plaintiff,  would 
have  been  rendered,  perpetuating  the  injunction.  The  injunction  is  the  reme- 
dial right  sought  to  be  attained,  and  in  such  a  case  no  counsel  fees  will  be 
allowed.  The  facts  alleged  were  not  deemed  sufficient  to  authorize  the  pre- 
liminary injunction,  and  the  case  was  therefore  disposed  of  on  its  merits. 

It  is  ti-ue  that  in  the  present  action  on  the  bond  it  is  alleged  that  the  em- 
ployment made  was  to  have  the  injunction  dissolved;  but  in  order  to  do  this 
the  merits  of  the  case,  that  is,  the  facts  upon  which  the  injunction  was  ob- 
tained, had  to  be  considered,  as  much  so  as  if  tlie  case  had  progressed  ujion 
proof  to  a  final  termi  nation  •    The  admission  by  the  demurrer  that  the  attorneys 


Digitized  by 


Google 


592  BOUTHWICBTEBN  BBPOBTEB.  [Kj* 

for  the  defense  were  employed  for  a  particnlar  purpose  was  not  an  admission 
that  the  fees  paid  constituted,  to  that  extent,  the  damages  the  appellants  had 
sustained  by  reason  of  the  injunction.  This  was  an  injunction  restraining  the 
party  from  proceeding  until  the  case  could  be  heard  and  determined,  or  until 
the  f  u  rther  order  of  the  cou  it.  It  is  not  distinguishable  from  Bur  gen  v.  Sharer, 
and  the  damage  the  plaintiffs  can  recover  '*is  only  such  as  resulted  from  the  op- 
eration of  the  in  j  ii  notion  itself. ''  When  the  original  action  is  for  an  in  junction* 
that  being  the  relief  the  plaintiff  becomes  entitled  to  if  successful,  the  case  is 
then  like  any  other  ordinary  or  equitable  proceeding  as  to  the  question  of  cost. 
Ko  extraordinary  cost  can  be  allowed  or  recovered,  but  the  defendant  may  look 
to  the  bond  of  the  plaintiff  to  recover  the  damages  he  has  sustained  by  reason  of 
being  deprived  of  the  use  of  his  property,  or  the  assertion  of  some  other  right 
that  the  injunction  for  the  time  being  has  prevented  him  from  exercising. 

We  perceive  no  reason  for  adopting  a  different  rule  as  to  the  measure  of 
damages  so  long  adopted  and  recognized  by  this  court,  and  the  judgment  be* 
low  is  now  affirmed. 


HoLBROOK  V.  Head. 
{Cofwrt  of  Appeals  of  Kentucky,    January  28, 1888.) 

1.  Apfeal—Prmumptions— Circuit  Ck)URT  Rbversino  County  Court. 

Where  the  circuit  court,  on  an  appeal  by  an  executor  from  an  order  of  the  county- 
court  refusing  his  right  to  qualify,  reverses  the  judgment  of  the  county  court,  in 
the  absence  of  any  record  showing  that  evidence  was  offered  in  either  court,  the 
judgment  of  the  circuit  court  must  be  affirmed. 

d.  Executors  and  Administrators^Right  of  Exicutor  to  Qualify. 

Where  an  executor  asks  to  qualify,  and  offers  sureties  who  are  solvent,  so  as  to 
secure  the  estate  going  into  his  hands,  the  court  should  permit  his  qualification,  un- 
less he  is  mentally  or  legally  disqualified,  and  the  question  of  his  fitness  otherwise, 
is  not  within  the  discretion  of  the  court. 

Appeal  from  circuit  court,  Owen  county. 

J.  A.  Head  was  nominated  as  executor  in  the  last  will  of  Joseph  P.  Wil- 
liams. He,  with  his  sureties,  offered  to  qualify,  and  give  bond,  as  required 
by  law,  wliich  was  denied  by  the  probate  court,  and  Jesise  Holbrook  appointed 
administrator  with  the  will  annexed.  On  appeal  to  the  circuit  court  by  Head, 
this  order  was  reversed,  with  directions  to  the  probate  court  to  permit  him  to 
qualify.    Jesse  Holbrook  appeals. 

E.  E.  Settle^  for  appellant.    A»  Duvall,  for  appellee. 

Pryor,  C,  J.  The  will  of  Joseph  P.  Williams  was  admitted  to  probate  in 
the  Owen  county  court,  and  the  appellee,  J.  A.  Head,  was  nominated  as  the 
executor.  The  record  shows  that  at  the  time  of  probate  Head  with  his  sure- 
ties offered  to  qualify  and  execute  the  bond  required  by  law.  His  right  to 
qualify  was  denied,  and  the  appellant  appointed  administrator  with  the  will 
annexed.  The  record  in  the  county  court,  as  well  as  that  in  the  circuit  court, 
is  silent  as  to  the  reasons  for  refusing  the  right  of  the  executor  to  qualify.  An 
appeal  was  prosecuted  by  the  appellee  to  the  circuit  court  from  the  order  by 
which  the  right  to  qualify  was  denied,  and  the  circuit  court,  by  its  mandate^ 
reversed  the  order  of  the  county  court,  with  directions  to  that  court  to  per- 
mit U\e  appellee  to  qualify  as  the  executor.  There  is  no  bill  of  evidence  found 
in  this  record  from  either  court,  and  nothing  in  the  record  of  the  county  court 
showing  that  any  evidence  was  offered,  or  any  reason  assigned  for  disregard- 
ing the  wishes  of  the  testator.  The  case  on  the  appeal  would  be  trieddefiova 
even  if  there  was  a  bill  of  evidence,  still  the  circuit  court  would  be  careful 
not  to  disturb  the  action  of  the  county  court  if  the  evidence  showed  a  proper 
exercise  of  Judicial  discretion  by  that  tribunal.  The  court  will  presume,  as 
this  recoi-d  stands,  that  no  evidence  was  heard  in  either  court,  and  therefore 
the  judgment  of  the  circuit  court  must  be  afiirmed. 

The  testator  confided  the  custody  and  control  of  his  property  to  the  one  nom- 
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inated  as  his  executor  by  his  last  will,  and  the  person  named  as  such  is  enti- 
tled to  qualify,  unless  by  reason  of  his  mental  condition  or  some  legal  disa- 
bility he  is  prevented  from  acting  as  executor.  It  is  the  testator  that  appoints 
his  executor,  and  the  question  as  to  his  peculiar  fitness  for  such  a  position,  or 
his  want  of  ability  to  manage  the  estate  because  of  his  failure  in  his  own 
financial  affairs,  cannot  be  addressed  to  the  discretion  of  the  county  Judge 
wlien  asked  to  permit  him  to  qualify.  If  the  court  has  jurisdiction  of  the 
subject-matter,  and  his  sureties  offered  are  solvent,  so  as  to  secure  the  estate 
going  into  the  hands  of  the  fiduciary,  the  court  should  permit  him  to  qualify. 
There  is  nothing  to  prevent  the  county  judge  from  inquiring  into  the  condi- 
tion of  the  sureties  offered,  either  on  the  original  application  to  qualify  or  un- 
der the  mandate  from  the  circuit  court;  and  if  the  sureties  are  not  such,  when 
offered,  as  will  render  the  estate  secure,  to  reject  the  application.  Hamiltoii 
v.  Berry,  15  B.  Mon.  25. 
This  judgment  must  therefore  be  affirmed. 


KiKNEY  et  a^  V.  EiNNET^s  Ex'b  et  oZ. 
(Court  qf  Appeals  of  Kentucku-    January  26, 1888.) 

1.  CHABimB— LiMITATIOH  UPON  RiOHT  TO  HOU>  LaHD— RiOHTO  AS  TBUSTBB. 

A  testator  devifled  aU  of  his  real  and  personal  property,  the  former  consisting  of 
more  than  50  acres,  to  a  church,  to  be  applied  to  loreLr n  missions.  Held,  that  the 
devise  being  to  the  church  in  trust,  QetL  St.  Ky.  c.  IS,  f  8,  providing  that  no  church 
may  hold  more  than  50  acres  of  land,  was  inapplicable,  and  that  the  devise  was  valid 
under  section  1,  which  provides  that  aU  devises  for  the  relief  or  benefit  of  aged,  im* 
potent,  and  poor  people,  churches,  or  for  any  other  charitable  or  humane  porpose, 
shall  be  valid. 
Ik  Samb— Bequests— DsscRiPTioir  of  Objisct. 

A  testator's  wiU  provides:  ^'I  do  wm  and  bequeath  to  the  Methodist  Episcopal 
Church  South,  to  be  applied  to  foreign  missions,  aU  of  my  proper^,  real  and  per- 
sonaL  after  the  payment  of  mv  just  debts,  for  their  use  ana  benefit  exolusiyely.  ** 
HelcL,  a  sufBlcient  indication  ox  the  testator's  purpose  to  enable  the  oourt  to  deters 
mine  his  intentions. 

Appeal  from  circuit  court,  Marshall  county. 

Action  by  Silas  Kinney  and  others,  heirs  of  Benjamin  Kinney,  deceased, 
against  the  executor  of  his  estate  and  others,  to  recover  real  property  devised 
by  the  testator  to  a  church  for  the  benefit  of  foreign  missions.  Judgment 
was  rendered  for  the  defendants,  and  plaintiffs  appeal. 

Oilbert  (6  Reed  and  22.  P.  Quarles,  for  appellants.  W.  W.  Robertson,  tor 
appellees. 

Holt,  J.  Benjamin  Kinney  died  testate  in  1886,  being  then  the  owner  of 
100  acres  of  land.  His  will  provides:  "I  do  will  and  bequeath  to  the  Meth- 
odist Episcopal  Church  South,  to  be  applied  to  foreign  missions,  all  of  my 
property,  real  and  personal,  after  the  payment  of  my  just  debts,  «  «  * 
for  their  use  and  benefit  exclusively."  He  was  never  married,  and  his  collat- 
eral Icindred  are  his  heirs  at  law.  They  now  claim  that  the  devise  lapsed,  and 
became  inoperative  as  to  the  land,  and  that  they  are  therefore  entitled  to  it. 
This  claim  is  based  upon  the  fact  that  our  statute  relating  to  charitable  uses 
forbids  a  church  from  taking  or  holding  the  title  to  over  50  acres  of  land,  and 
its  construction  is  therefore  involved. 

The8Utute--43  Eliz.  c.  4,  {Ex parte  Solomons,  1  Mont.  &B.  808,)  and  which 
is  emphatically  known  as  the  one  relating  to  charitable  uses — recognized  and 
permitted  the  holding  of  estate  without  limit  by  and  for  certain  charities  therein 
named,  among  which  were  churches.  It  was  pro  tanto  a  repeal  of  the  mortmain 
acts;  and  because  of  its  general  character  this  court  held  that,  under  the  rule 
adopting  as  a  part  of  our  law  all  English  statutes  of  a  general  nature  enacted 
prior  to  4  James  I.,  it  bec^ime  a  part  of  our  law.  It  was  held  to  be  in  force  in 
this  state  in  1834  in  the  case  of  Qase  v.  WUhite,  2  Dana,  170,  and  remained* 
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until  the  adoption  of  the  Revised  Statutes  in  1852,  as  will  appear  by  a  reference 
to  tlie  cases  of  Moore* s  Heirs  v.  Moore*8  Devisees,  4  Dana,  354,  and  Attorney 
Q en.  V.  Wallace^ 8  Devisees,  7  B.  Mon,  611,  both  of  which  were  decided  prior 
to  the  last-named  date.  By  virtue  of  it  such  devises  in  charity  as  were  em- 
braced by  it  were  held  valid  in  this  state,  without  regard  to  their  extent. 
Actuated,  doubtless,  by  a  belief  that  public  policy  required  a  limit  to  this 
boundless  right  of  acquisition  by  religious  societies,  the  Revised  Statutes 
(page  235)  repealed  this  law,  and,  by  section  1  of  chapter  14,  provided  that 
all  devises  for  the  benefit  of  certain  charities  therein  named,  among  which 
are  churches,  should  be  valid,  save  as  "hereinafter  restricted;"  and,  as  a  sort 
of  mortmain  act,  section  3  of  the  same  chapter  provides:  "No  church  or  so- 
ciety of  Christians  shall  be  capable  of  taking  or  holding  the  title,  legal  or 
equitable,  to  exceeding  fifty  acres  of  ground,  but  may  acquire  and  hold  that 
quantity  for  the  purpose  of  erecting  thereon  houses  of  public  worship,  public 
instruction,  a  parsonage,  a  graveyard,  and  a  horse  pound."  The  present 
General  Statutes  contain,  in  substance,  the  same  provisions.  Gen.  St.  c.  13. 
It  is  evident  that  the  purpose  of  the  statute  was  to  prevent  the  accumulation 
in  tiie  hands  of  the  churches  of  large  landed  estates.  It  was  dictated  by  the 
same  idea  as  to  public  policy  which  prompted  the  English  mortmain  act  of  9 
Geo.  II.  Such  a  result  would  not  only  tend  to  cripple  the  progress  and  in* 
dustry  of  the  country  without  furthering  the  cause  of  Christianity,  but  would 
furnish  a  means  and  be  likely  to  create  a  disposition  upon  the  part  of  the 
church  to  meddle  and  interfere  in  matters  of  state.  Looking,  then,  to  the 
purpose  of  the  statutory  restriction,  it  is  evident  that  the  devise  now  in  ques- 
tion is  not  embraced  by  it,  either  in  spirit  or  letter.  It  merely  gives  the  prop- 
erty to  the  church  in  trust,  to  be  applied  by  it  to  a  charitable  purpose.  The 
restriction  in  the  statute  above  cited  was  intended  to  prevent  a  church  from 
taking  or  holding  for  its  ow^i  use  more  than  fifty  acres  of  land.  This  devise 
for  charity  is  within  the  scope  of  our  statute  permitting  such  uses.  Section 
1,  c.  13,  Gen.  St.,  which  authorizes  them,  subject  to  the  restriction  already 
named,  says:  "All  grants,  conveyances,  devises,  *  «  «  of  any  lands 
•  *  *  for  the  relief  or  benefit  of  aged  or  impotent  and  poor  people,  ♦  *  ♦ 
churches,  ♦  ♦  ♦  or  for  any  other  charitable  or  humane  purpose,  shall  be 
valid." 

The  objection  that  the  devise  is  so  vague  that  the  intention  of  the  testator 
cannot  be  executed,  is  not  well  taken.  The  trustee  is  named  in  the  will,  and 
the  language  used  by  the  testator  indicates  definitely  the  purpose  to  which  he 
desired  his  bounty  to  be  applied.  So  far  have  the  English  courts  gone  in  fa- 
voring charities  that,  where  it  is  evident  a  testator  intends  one  by  devise,  but 
leaves  the  object  to  the  selection  of  a  trustee,  who  dies  without  making  it, 
they  will  lay  hold  of  it.  and  administer  it  under  a  scheme.  Mills  v.  Farmer^ 
1  Mer.  55.  Or,  if  the  specified  objects  cease  to  exist,  they  will  remodel  the 
charity;  and  it  will  not  be  allowed  to  fail,  if  it  be  apparent  that  charity  was 
intended,  although  the  particular  mode  pointed  out  may  be  impossible  of  ex- 
ecution. 2  Story,  Eq.  Jur.  §8  1170-1181.  It  is  true  that  the  doctrine  of  cy 
pres,  as  broadly  administered  by  the  English  courts,  has  been  rejected  in  this 
state;  but,  if  it  were  equally  in  force  here,  there  would  be  no  need  of  resort 
to  it  in  this  instance,  because  the  donor  has  definitely  fixed  the  purpose  to 
which  his  charity  is  to  be  applied.  And  while  this  court  has  seen  fit  not  to 
aid  charities  to  the  extent  of  making  or  changing  a  will,  and  has  refused  to 
go  so  far  as  to  apply  the  testator's  bounty  to  an  object  never  contemplated  by 
him,  and  to  which  he  probably  would  not  have  contributed,  yet,  because  they 
are  blessings  in  which  all  are  more  or  less  interested,  they  are  looked  upon 
with  peculiar  favor  by  our  courts.  They  will  not  be  allowed  to  fail  for  the 
want  of  a  trustee;  and  if  their  object  as  intended  by  the  donor  be  ascertaina- 
ble, and  consistent  with  law  and  public  policy,  they  will  be  upheld.  Judg- 
ment afl3rmed. 
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Cheatham  v.  Whitman. 

(Cowrt  of  Appeals  of  KcTVtuclcy.    January  81, 1888.) 

Infanct— AonoNs  against— Sbbyiob  or  Pbocbbs. 

Under  Civil  Code  Ky.  1851,  §  81.  providing  that,  where  defendant  was  an  infant  un- 
der 14  yesTB  of  age,  service  mnsi  do  had  npon  him  and  his  father  or  guardian,  the 
return  of  a  sheriff,  in  an  action  to  which  both  the  infant  and  his  father  were  parties, 
reciting  that  service  was  had  upon  all  the  defendants  personally,  shows  a  sufficient 
service  upon  the  infant. 

Appeal  from  circuit  court,  Henderson  county. 

Minnie  Cheatham  et  al.  sued  T.  P.  Whitman  to  recover  certain  lands  sold 
under  execution.  Demurrer  to  the  complaint  was  sustained,  and  plaintifiCs 
appealed. 

H,  F.  Turner  and  R.  H.  CunningTiamt  for  appellants.  Montgomery  Mer* 
ritU  for  appellee. 

Holt,  J.  The  rights  of  the  appellants  to  recover  the  land  in  contest  turns 
upon  the  question  whether  the  judgment  against  them  in  the  Faulkner  Suit 
wiis  void»  If  erroneous  merely,  it  cannot  be  questioned  collaterally;  if  the 
court  had  not  acquired  jurisdiction,  then  it  was  void.  Briefly  stated,  the  facts 
are  as  follows:  In  1861,  W.  W.  Cheatham,  in  consideration  of  love  and  affec- 
tion, conveyed  the  land  to  his  wife,  Mary  P.  Cheatham,  for  the  benefit  of  his 
children.  He  was  then  indebted  to  Faulkner,  who  in  1867  assailed  the  convey- 
ance by  suit  as  voluntary.  The  grantor,  the  grantee,  and  their  children  were 
named  as  defendants  in  the  petition ,  as  well  as  two  creditors,  one  of  whom  was 
named  Rtts.  Two  of  the  children  are  now  appellants  in  this  action,  and  the 
other  two  appellants  are  the  heirs  of  the  third  child,  who  is  deceased. .  It  ap- 
peared from  the  petition  that  all  three  of  the  children  were  then  infants.  A  sum- 
mons issued  upon  it  in  whicli  they,  as  well  as  W.  W.  Cheatham  and  his  wife 
and  the  defendant  creditors,  were  all  named  and  ordered  to  be  summoned  as 
defendants.  The  record  of  that  suit  does  not  show  whether  the  Infants  were 
then  over  or  under  14  years  of  age.  The  petition  in  this  action  avers,  how- 
ever, that  they  were  then  under  that  age;  and,  as  it  went  off  on  demurrer, 
this  statement  must  be  regarded  as  an  admitted  fact  upon  this  appeal.  Tiiis 
return  was  made,  and  properly  signed,  upon  the  summons:  "Executed  on  all 
other  defendants  except  Carroll  Pitts  by  delivering  them  true  copies  of  the 
within.*'  A  guardian  ad  litem  was  subsequently  appointed  for  the  Infant 
defendants,  and  an  answer  in  the  usual  form  filed  by  him.  A  decree  of  sale 
was  entered  in  December,  1867.  It  does  not  appear  when  it  was  executed, 
but  Faulkner  became  the  purchaser  at  the  sale,  and  in  1869  conveyed  it  to  the 
appellee's  father,  who  thereafter  devised  it  to  the  appellee.  So  far  as  disclosed 
by  the  record,  not  only  the  latter,  but  also  his  father,  acquired  the  land  bona 
fide,  and  without  any  notice,  even,  of  any  claim  by  the  appellants.  Mrs. 
Cheatham  having  died  in  1868,  the  appellants  in  1886,  or  nearly  20  years  after 
the  sale,  brought  this  suit  to  recover  it,  upon  the  ground  that  the  Cheatham 
children  were  not  before  the  court  in  the  Faulkner  Suit,  and  that  for  want 
of  jurisdiction  the  decree  was  void. 

Section  55,  Civil  Code  1851,  (then  in  force,) 'provided:  "The  defease  of  an 
infant  must  be  by  bis  regular  guardian,  or  by  a  guardian  appointed  to  defend 
for  him.  ♦  «  «"  Section  56,  after  requiring  that  the  guardian  ad  litem 
should  be  appointed  by  the  court  or  the  judge  thereof,  (an  amendment  of 
February  9, 1858,  authorized  it  to  be  done  by  the  clerk  in  vacation,)  says: 
"The  appointment  cannot  be  made  until  after  service  of  the  summons  in  the 
action,  as  directed  in  this  Code.*'  This  direction  was  found  in  section  81: 
"Where  the  defendant  is  an  infant  under  the  age  of  fourteen  years,  the  service 
must  be  upon  him  and  upon  his  fatTier  or  guardian;  or,  if  neither  of  these 
can  be  found,  then  upon  his  mother,  or  any  other  white  person  having  the 
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care  or  control  of  the  infant,  or  with  whom  he  lives.  Where  the  infant  is 
over  fourteen  years  of  age,  service  on  him  shall  be  sufficient. "  Section  52  of 
the  present  Code  does  not  require  any  service  upon  the  infant  if  he  be  under 
14.  In  such  a  case  it  must  be  served  upon  the  father;  if  none,  then  on  the 
guardian;  if  none,  then  on  the  mother;  and,  if  he  has  no  mother  living,  then 
upon  the  person  in  charge  of  him.  But  the  old  Code,  in  such  a  case,  required 
service  both  upon  the  infant  and  his  father  or  guardian,  if  either  of  the  latter 
could  be  found. 

As  the  record  of  the  Faulkner  Suit  does  not  show  the  age  of  the  infants* 
but  for  the  averment  as  to  it  in  the  petition  in  this  action,  we  would,  upon  the 
authority  of  Webber  v.  Webber,  1  Mete.  (Ky.)  18,  presume  that  the  officer  execut- 
ing the  process  did  his  duty,  and  that  the  service  was  sufficient.  The  demur- 
rer to  the  petition  admits,  however,  that  they  were  not  then  14  years  old,  and 
the  return  shows  that  the  summons  was  executed  by  delivering  to  them  a 
copy.  If  any  presumption  would  arise,  as  against  an  infant,  in  a  case  where 
the  officer  merely  returns  the  summons  as  ** executed,"  that  it  was  done  prop- 
erly, yet  it  is  certainly  rebutted  when  the  return  shows,  in  addition,  bow  it 
was  done,  and  that  it  was  not  executed  as  required  by  law.  Case  v.  Colston^ 
1  Mete.  (Ky.)  145;  Beverly  v.  Perkins^  1  Duv.  251.  Here,  the  officer's  return 
shows  that  the  service  was  merely  by  delivering  a  copy  to  each  of  the  defend- 
ants. Infants  are  peculiarly  under  the  care  of  the  chancellor  as  his  wards. 
Eor  this  reason,  prior  to  the  adoption  of  our  Ck)de,  it  was  held  that  an  actual 
notification  to  an  infant  of  the  pendency  of  a  suit  was  not  necessary  to  the 
Jurisdiction  of  the  court.  A  decree  without  such  service  was  therefore  not 
void  as  to  the  infant  if  a  guardian  ad  litem  was  appointed  and  defended  for 
him.  It  was  in  such  a  case  merely  erroneous.  The  security  of  the  infant 
was  regarded  as  under  the  asgis  of  the  court.  Bank  v.  Cockran,  9  Dana,  397; 
Benningfield  v.  Reed,  8  B.  Mon.  102.  The  law-making  power,  however,  with 
the  view,  doubtless,  of  affording  greater  security  to  the  rights  of  the  infant, 
provided  in  the  Code  of  1851  that  the  infant  should  be  summoned;  and,  if  un- 
der 14.  that  service  should  also  be  had  upon  either  his  father  or  guardian,  if 
any.  Undoubtedly,  the  object  of  this  provision  was  to  bring  notice  to  one 
who  would  naturally  feel  enough  interest  in  the  infant  to  see  that  his  rights 
were  protected.  The  purpose  of  a  summons  is  to  give  notice.  In  the  case 
now  in  hand,  the  father  of  the  infants,  it  is  true, was  a  party  to  the  suit,  and 
the  return  on  the  summons  does  not  show  that  it  was  served  on  him  as  the 
father  of  the  infant  defendants.  It  was  executed  on  him  as  a  party  to  the  suit. 
Buf,  considering  the  reason  for  the  rule  furnished  by  the  Code,  why  was  this 
not  sufficient  as  to  the  infants?  They,  together  with  the  father,  were  named 
in  the  copy  of  the  summons  that  was  delivered  to  him  as  defendants.  He  was 
thereby  notified  that  they  had  been  sued.  There  was  no  need  of  delivering  a 
second  copy  of  the  summons  to  him  as  their  father.  The  reason  for  the  law 
had  been  fulfilled,  and  its  object  accomplished,  as  fully  as  if  he  had  not  been 
a  party  to  the  action,  and  a  summons  had  been  delivered  to  him  as  the  father 
of  the  infants.    Exposition  v.  Johnson,  MS.  Opinion,  September  28,  1879. 

It  follows  that  tlie  court  had  jurisdiction  in  the  Faulkner  Suit,  and  the 
judgment,  therefore,  was  not  void;  hence  the  one  in  this  action  is  affirmed. 


Collins  v.  Liqhtlb  et  al. 

iSu^eme  Court  of  Arhanaas*    December  24, 1887.) 

,  FsLAXJDXJijarr  Contetancbs— Stock  in  Tradb. 

A  debtor  in  failing  circumstances  was  prevailed  upon  by  a  creditor  to  secure  a 
debt  by  a  mortgage  upon  his  stock  and  store-fixtures.  The  evidence  showed  that 
there  had  been  no  change  of  possession,  and  that  sales  were  continued,  and  the  stock 
agreed  to  be  replenished  as  before.  Held,  that  the  mortgage  was  fraudulent  as 
against  attaching  creditors. 
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9.  Pabtibs— Dkfecjt— Waiveb  of  Objection. 

An  objection  taken  to  an  alleged  defect  of  parties  for  the  first  time  on  appeal, 
oomes  too  late,  and  it  is  immaterial  that  plaintiff's  name  does  not  appear  In  the  cap- 
tion, if  it  does  so  appear  In  the  complaint. 

Appeal  from  circuit  court, White  county;  M.  T.  Sanbehs,  Judge. 

Defendant,  J,  J.  Ward,  doing  business  as  a  druggist  in  Searcy  under  the 
firm  name  of  J.' J.  Ward  &  Bro.,  to  secure  a  debt  of  S752.76  which  he  owed 
the  Collins  Bros.  Drug  Company,  of  St.  Louis,  Missouri,  executed  a  mort- 
gage on  his  stock  and  fixtures  for  $1,100,  which  was  recorded  on  the  first  of 
March,  1886.  The  amount  for  which  the  mortgage  was  taken  in  excess  of  the 
debt  was  intended  to  cover  advances  the  Collins  Bros.  Drug  Company  expected 
to  make  for  defendant,  or  to  pay  off  certain  other  creditors  of  Ward.  The 
mortgage  provided  that,  upon  default  of  payment  within  20  days,  the  mort- 
gagee should  take  possession  of  the  mortgaged  property,  and  proceed  to  sell 
it,  either  at  public  or  private  sale.  But  it  appeared  from  the  testimony  of 
both  parties  to  the  mortgage  that  it  was  not  the  intention  to  foreclose  upon 
non-payment  of  the  debt,  but  that  the  defendant  should  remain  in  possession, 
carry  on  the  business,  (by  selling  and  disposing  of  the  goods  in  the  course  of 
trade,  which  defendant  did,)  and  work  out  his  own  financial  salvation,  un- 
less  creditors  interfered  and  demanded  their  debts*  when  the  mortgagee  was 
to  take  possession  and  foreclose,  and  not  before  or  otherwise.  John  T.  Hicks, 
guardian  of  the  minor  heirs  of  B.  F.  Lightle,  deceased,  held  two  promissory 
notes  against  defendant, — one  overdue,  for  $433.83,  less  a  credit  of  9100,  and 
the  other  for  $366.66,  due  at  a  future  day.  The  matured  note  not  being  paid 
by  defendant  Ward,  he  was  called  on  by  W.  H.  lightle,  one  of  the  plaintiffs, 
who,  with  his  brother,  had  indorsed  the  notes.  Defendant  then  said  that  he 
could  not  pay  the  note,  but  might  get  assistance  from  his  merchants,  the  Col- 
lins Bros.  Drug  Company,  but  would  have  to  give  them  a  mortgage  on  his 
stock.  Plaintiff  W.  H.  Lightle  testified  that  he  thereupon  told  defendant 
that  he  did  not  think  that  that  would  stand,  as  they  (the  heirs^  would  lose 
the  debt,  and  that  Ward  promised  not  to  give  a  ^lortgage  witnout  letting 
them  know.  Learning  on  March  3d  of  the  execution  of  a  mortgage,  as  above 
recited,  to  the  Collins  Bros.  Drug  Company,  without  having  been  informed 
by  defendant,  plaintiffs  sued  out  an  attachment,  attacking  the  mortgage  as 
fraudulent  and  void.  W.  H.  Collins,  as  president  of  the  Collins  Bros.  Drug 
Company,  intervened,  claiming  the  property  under  the  mortgage,  and  de- 
fendant J.  J.  Ward  traversed  the  attachment.  Trial  was  had  without  the  in- 
tervention of  a  jury,  and  the  evidence  disclosed  that  the  mortgage  had  been 
executed  upon  the  advice  of  the  mortgagee;  that  defendant  was  financially 
embarrassed,  and  owed  other  St.  Louis  creditors  between  $850  and  $400,  and 
$500  or  $600  to  parties  in  Memphis  and  Little  Bock,  outside  the  debt  of  the  at- 
taching creditors,  which,  defendant  testified,  was  assumed  by  the  intervener, 
and  included  in  tlie  mortgage.  The  invoice  value  of  defendant's  stock  and 
store-fixtures  was  $2,145.  The  intervener  testified  that  it  was  expected  that 
with  his  assistance  defendant  would  be  able  to  pay  all  the  creditors,  and  that 
witness  believed  that  by  taking  charge  of  Ward's  business  he  would  be  able 
to  make  it  pay  all  the  creditors,  but  that  by  levying  the  attachment  plaintiffs 
had  prevented  it;  that  he  had  no  intention  of  delaying  or  defrauding  Ward's 
creditors,  nor  knowledge  of  any  such  intention  on  the  part  of  Ward.  The 
court  found  the  mortgage  fraudulent,  and  rendered  judgment  against  the  in- 
terpleader, who  moved  for  a  new  trial,  and  appealed.  On  appeal  some  ques- 
tion was  made  as  to  a  defect  of  parties  plaintiff.  The  original  complaint 
and  affidavit  commence  as  follows:  '*The  plaintiff  John  T.  Hicks  states  for 
cause  of  action,"  etc.,  and  the  amended  affidavit  commences:  "On  this  day 
came  John  T.  Hicks,  in  behalf  of  plaintiffs,  and  as  guardian  of  the  minor 
heirs  of  B.  F.  Lightle,  deceased,  and  states,"  etc.  All  the  pleadings  showed 
Hi'ks  as  guardian  to  be  one  of  the  plaintiffs,  and  no  objection  was  raised  aa 
to  the  join«ier  of  parties  below.  ^  t 
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N.  M.  <&  Q.  B.  Rose  and  W.  JR.  Coody,  for  appellant.    /.  W.  House,  for 

appellee. 

CocKRiLL,  C.  J.  In  view  of  the  principles  announced  in  Fink  ▼.  Ehrman, 
44  Ark.  310;  Qauss*  Sons  v.  Doyle,  46  Ark.  122,  we  cannot  say  that  the  cir- 
cuit judge  who  heard  the  evidence  and  tried  the  issue  was  not  warranted  in 
sustaining  the  attachment.  The  question  was  one  of  fact,  and  upon  the  au- 
thority of  those  cases,  the  court's  conclusion  may  be  easily  justified.  There 
is  no  evidence  in  the  record  to  sustain  tiie  contention  that  the  plaintiffs  in 
the  attachment  induced  Ward  to  execute  the  mortgage.  Hicks  appears  clearly 
and  unequivocally  as  plaintiff  in  the  body  of  the  complaint.  It  is  immateri^ 
that  his  name  does  not  appear  in  the  caption.  If  others,  who  were  supposed 
to  be  interested  in  the  notes  sued  on  with  him,  were  improperly  joined  as 
plaintiffs,  the  objection  should  have  been  made  in  proper  time  in  the  trial 
court.  In  no  event  did  it  concern  the  interpleader,  Collins.  Bamumer  v. 
Jacobson,  47  Ark.  31.     Affirmed. 


Wycough  et  al,  f>.  State,  to  Use  of  Independence  Co. 
(Supreme  C<mrt  of  Arkansas,    December  24, 1887.) 

BOND&— OFFIOTAIi  BOND8— LlABDLITT  OF  SUBETT— SbTTLEMENT  OF  PBINOIPAL'fl  AdUIN- 
I8TRATOB  AS  EVIDBNOB. 

A  county  treasurer  at  the  time  of  his  death  was  short  in  the  funds  belonging  to 
the  county.  After  a  judicial  settlement  of  the  accounts  with  his  administrator,  to 
which  the  sureties  were  not  parties,  the  administrator  paid  over  assets  in  his  hands, 
and  an  action  was  instituted  against  the  sureties  on  the  official  bond  for  the  deficit. 
Held,  that  the  record  of  such  settlement  was  competent  evidence  against  them,  as 
the  sureties  made  the  contract  of  indemnity  with  reference  to  the  existing  law  that, 
in  case  of  the  principal's  death,  his  administrator  or  executor  might  be  called  on  to 
malce  such  settlement. 

Appeal  from  circuit  court,  Independence  county;  B.  H.  Powell,  Judge. 

Action  against  Wycough  et  al„  sureties  on  the  official  bond  of  K.  H.  Lee» 
late  treasurer  of  Independence  county,  instituted  by  the  state  of  Arkansas  to 
the  use  of  Trimble  as  treasurer  of  that  county.  Judgment  against  the  sure- 
ties, who  appeal. 

Robert  Neill,  for  appellants.     Coleman  &  Yancey^  for  appellee. 

CoGKRiLL,  C.  J.  The  appellants  are  sureties  in  the  official  bond  of  B.  H. 
Lee,  late  treasurer  of  Independence  county.  This  suit  was  instituted  against 
them  by  the  state,  for  the  beneOt  of  the  county,  to  recover  the  county  funds 
which  the  county  court,  after  a  settlement  with  his  administrator,  found  re- 
mained in  Lee's  hands  at  the  time  of  liis  death.  Tlie  complaint  alleges,  and 
the  records  of  the  county  court  show,  that  preliminary  steps  for  a  settlement 
were  taken  by  the  court  in  Lee's  life-time,  through  the  instrumentality  of  a 
committee  of  accountants  called  in  by  the  county  judge  to  aid  him  in  investi- 
gating tlie  treasurer's  accounts.  It  does  not  appear  that  Lee  had  liad  notice 
of  this  proceeding.  Its  only  object  seems  to  have  been  to  acquaint  the  court 
with  the  facts  necessary  to  an  intelligent  understanding  of  the  official  ac- 
counts, wlien  the  time  for  final  action  came.  Before  the  accountants  made 
their  report,  the  treasurer  died.  B.  M.  Desha  was  appointed  administrator  of 
his  estate;  and  at  the  next  term  of  the  county  court  thereafter  he  appeared  in 
obedience  to  the  order  of  the  court,  and  of  the  duty  imposed  upon  him  by  the 
statute,  to  make  a  settlement  of  his  intestate's  accounts  as  treasurer.  The 
administrator  waived  formal  service  of  the  citation  to  appear  and  settle;  and, 
the  new  treasurer  being  present  to  receive  from  the  administrator  the  pubiio 
funds  which  had  come  to  his  possession,  the  court,  to  quote  from  the  recoi*d 
entry,  '* after  a  thorough  investigation  of  the  books,  papers,  and  vouchers 
pertaining  to  the  office  of  the  late  treasurer  *  *  ♦  found  that  said  Bich- 
ard  H.  Lee,  deceased,  late  treasurer  of  said  county,  at  the  time  of  his  death 
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was  short  in  the  funds  belonging  to  the  county,  in  the  sum  of  $2,649.41;"  and 
it  was  further  found  that  Desha,  as  administrator,  had  in  his  possession 
$529.83,  "turned  oyer  to  him  as  part  of  the  funds  of  the  county. "  The  court 
thereupon  required  the  administrator  to  pay  over  that  amount  to  the  then 
treasurer,  placed  it  to  Lee's  credit,  found  the  deficit  to  be  $2,119.58,  and  di- 
rected the  new  treasurer  to  collect  that  amount  from  the  sureties.  This  suit 
was  instituted  for  that  purpose.  The  complaint  alleged  the  election  of  Lee  as 
treasurer,  the  execution  and  approval  of  the  bond,  the  receipt  thereafter  of 
the  county  funds  by  Lee  as  treasurer,  the  settlement  of  his  accounts  by  the 
county  court  as  before  detailed,  and  a  failure  to  discharge  the  balance  thus 
found  to  be  due  the  county.  The  sureties'  answer  denies  none  of  the  allega- 
tions of  the  complaint;  it  does  not  deny  that  their  principal  was  indebted  to  the 
county  in  the  amount  stated  by  the  county  court,  but  alleges  that  they  were 
not  required,  and  that  no  opportunity  was  afforded  them  in  the  county  court, 
to  show  the  state  of  their  principal's  accounts.  This  was  the  only  defense. 
They  raised  the  same  question  by  a  demurrer  to  the  complaint,  and  by  inter- 
posing objections  to  the  record  of  the  county  court  as  evidence  of  the  amount 
of  their  liability.  Their  objections  were  all  overruled.  There  was  judgment 
for  the  plaintiff,  and  the  sureties  appealed. 

It  is  the  settled  doctrine  in  this  state  that  no  action  can  be  maintained 
against  the  sureties  on  a  county  treasurer's  bond  until  the  accounts  of  the 
principal  have  been  adjusted  by  the  county  court.  State  v.  CrofU  24  Ark. 
550;  Hunnicutt  v.  Kirkpatrick,  39  Ark.  172.  When  the  settlement  is  made 
by  the  principal  himself,  or  the  accounts  are  adjusted  by  the  court  after  notice 
to  the  principal,  the  adjustment,  in  the  absence  of  fraud  or  collusion,  con- 
cludes any  further  inquiry  into  the  state  of  the  officer's  accounts,  whether  the 
sureties  have  had  notice  or  not.  Cases  supra;  Stovall  v.  Banks,  10  Wall. 
583;  1  Whart.Ev.  §  770;  Freem.  Judgm.  8  180;  Baylies,  Sur.  140;  Schouler, 
Ex'rs.  §  531;  Norton  v.  Miller,  25  Ark.  108;  George  v.  Elms,  46  Ark.  260. 
The  county  court  is  the  tribunal  designated  by  law  for  the  settlement  of  the 
treasurer's  accounts.  The  sureties,  by  their  contract  and  force  of  law,  cove- 
nant for  the  faithful  performance  of  their  principal's  duty  to  settle  in  accord- 
ance with  the  orders  of  that  tribunal,  if  no  appeal  is  prosecuted  from  its  find- 
ings. As  was  said  by  Chief  Justice  Watkins,  in  Bank  v.  liobinson,  13  ArJ^ 
221,  **when  one  covenants  in  respect  to  the  acts  or  omissions  of  another,  he 
is  bound  by  the  act  or  omission  as  the  principal  is  bound  by  the  act  of  the 
agent."  But  the  contention  now  is  that  the  adjustment  of  the  accounts 
through  the  administrator  of  the  estate  of  the  deceased  principal  is  not  within 
the  contract  of  the  sureties,  and  is  not  evidence  against  them.  It  has  been  so 
ruled  in  Alabama,  in  regard  to  the  settlements  of  the  accounts  of  a  deceased 
administrator.  Means  v.  Hicks,  65  Ala.  241;  Martin  v.  Ellerbe's  Adm^r,  70 
Ala.  326.  In  that  state  there  seems  to  be  original  junsdiction  in  equity,  con- 
current with  the  probate  court,  to  adjust  the  accounts  of  administrators;  and, 
when  an  administrator  dies  before  final  settlement,  equity  takes  the  settle- 
ment of  his  accounts,  and  the  matter  of  his  liability,  in  charge,  brings  in  the 
sureties  and  adjusts  the  liabilities  and  decrees  against  all  in  one  proceeding. 
But  as  the  county  court  in  this  state  has  exclusive  jurisdiction  of  the  county  fi- 
nances, no  suit  can  be  maintained  on  a  treasurer's  bond  in  any  court  without  the 
record  evidence  of  the  county  court's  adjustment  of  the  accounts.  When  the 
official  dies,  how  shall  the  settlement  which  is  the  basis  for  an  action  against 
the  sureties  be  made?  The  statute,  which  was  enacted  long  before  the  bond 
in  this  case  was  executed,  devolves  the  duty  upon  the  administrator  or  execu- 
tor of  the  deceased  official's  estate.  Mansf.  Dig.  §  1200;  Acts  1838.  The 
practice  in  accordance  with  the  statute  has  been  long  established,  and  the  set- 
tlement thus  made  has  been  constantly  recognized  by  this  court  as  laying  the 
foundation  for  an  action  against  the  sureties.  Goree  v.  State,  22  Ark.  236; 
Connelly  v.  Weatherly,  33  Ark.  668;  Padgett  v.  State,  45  Ark.  495;  Smith 
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v.  Sfnith$on,  48  Ark.  261,  8  S.  W.  Bep.  49.  The  undertaking  of  these  sare- 
ties  was  therefore  entered  Into  with  the  knowledge  and  consequent  under- 
standing that,  in  case  of  the  death  of  their  principal,  his  administrator  would 
be  required  to  appear  before  the  county  court,  and  make  settlement  of  his  in- 
testate's official  accounts,  in  lieu  of  their  principal.  It  becomes,  then,  a  part 
of  their  contract  that  he  may  do  so.  A  settlement  of  the  account  in  favor  of 
the  principal  made  by  the  court  in  pursuance  of  the  statute,  whether  before 
or  after  the  otTicer's  death,  would  be  evidence  in  favor  of  the  surety,  and  it  is 
reasonable^  to  conclude  that  it  would  be  evidence  against  him;  for  this  rule  of 
evidence,  like  an  estoppel,  sliould  be  mutual,  and  bear  alike  on  each  of  the 
parties.  Murfree,  Off.  Bonds,  §  600;  Bank  v.  Rohinsotit  supra;  Sriider  v. 
Greathouse,  16  Ark.  72;  Griffin  v.  State,  37  Ark.  437.  The  case  of  Gamett 
V.  Macon,  6  Call,  308,  determined  by  Chief  Justice  Marjshall  on  the  circuit 
in  Virginia,  is  not  inapposite.  The  contention  was  that  a  judgment  rendered 
against  an  executor  or  administrator,  establishing  the  debt  of  a  creditor,  was 
evidence  against  the  heir  in  a  proceeding  in  equity  to  charge  the  lands  of  his 
ancestor.  The  administrator  completely  represented  the  decedent  as  to  the 
legal  ownership  of  the  personal  property,  but  had  no  control  of  or  interest  in 
the  lands.  The  personal  assets  in  the  hands  of  the  administrator  had  to  be 
exhausted  before  resort  could  be  had  to  the  lands,  which  passed  directly  to  the 
heir.  To  do  this,  judgment  must  first  be  obtained  against  the  administrator, 
and  this  judgment  afterwards  became  tlie  foundation  for  the  proceeding  against 
the  lands  in  the  possession  of  the  heir,  just  as  the  adjustment  by  the  county 
court  of  the  treasurer's  account  here  is  the  basis  for  the  action  against  the 
sureties.  The  heir  was  not  a  party  to  the  suit  in  which  the  debt  was  estab- 
lished; he  could  not  controvert  the  testimony,  adduce  evidence  in  opposition 
to  the  claim,  or  appeal  from  the  judgment;  and  he  did  not  claim  under  the 
administrator.  Nevertheless,  Judge  Marshall  ruled  that,  as  the  proceeding 
against  the  administrator  or  executor  was  the  foundation  for  the  proceeding 
against  the  heir,  the  argument  for  considering  the  judgment  at  law  jprima 
facie  evidence  against  him  of  the  debt  was  irresistible.  Dunn  v.  Bray,  1 
Call.  338,  339.  See,  also.  1  Whart.  Ev.  §  771.  It  is  wholly  immaterial  to  the 
result  of  this  litigation  whether  the  adjustment  is  conclusive  or  prima  fade 
evidence,  because,  if  it  is  prima  facie  only,  it  would  stand  until  the  sureties 
exonerate  themselves.  But  no  effort  was  made  to  impeach  it.  If  action  by 
the  county  court  must  be  had  before  suit  on  the  bond,  and  if  that  court  can- 
not act  after  the  principal's  death  except  upon  personal  notice  to  the  sureties, 
it  would  follow  that  the  death  of  the  principal  would  be  a  practical  discharge 
of  a  surety  who  remained  beyond  the  territorial  jurisdiction  of  the  court. 
But  as  the  surety  makes  his  contract  of  indemnity  with  reference  to  the  con- 
tingency that  his  principaPs  executor  or  administrator  may  conduct  the  set- 
tlement under  the  supervision  of  the  court,  the  ends  of  justice  cannot  thus  be 
defeated. 
Finding  no  error  in  the  proceedings,  the  judgment  is  affirmed. 


Missouri  Pac.  Ry.  Co.  v,  Mafftt. 
(Supreme  Court  of  Missouri,    January  16,  1888.) 

1.  Deed— DeSCBIPTION— SUPFICIENCT— APPURTJSN AN  ces. 

A  deed  by  a  railroad  company  con  veyed  "aU  right,  titie,  interest,  and  estate  of  the 
grantor  in  all  and  singular  the  entire  line  of  the  P.  R.  R.,  *  *  *  together  with 
aU  and  singular  the  hereditaments  and  appurtenances  thereunto  belonging, "  etc. 
Held  that,  while  such  description  did  not  set  out  speciflcaUy  a  lot  of  ground  contigu- 
ous to  the  line  of  way  of  the  grantor  and  belonging  to  it,  the  word  **  appurtenan  V*  con> 
strued  in  connection  with  the  nature  and  subject  of  the  thing  granted,  was  suffioleat 
to  identify  and  pass  title  to  such  tract. 
a.  Vexdob  akd  Vekdeb— Rights  of  Bona  Fide  Pubobabbbs. 

Equities  existing  between  oriKinal  parties  to  a  deed  are  not  available  as  def ensea 
against  an  innocent  purchaser,  for  value,  without  notice  of  such  equities. 
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3.  LmiTATIOH  OF  ACTIOKS— AbTBBSS  PO88SflSI0K--'WHAT  CONSTITUTES. 

Defendant  hstd  been  for  the  statutory  period  of  limitation  exercising  acts  of  own- 
ership and  possession  of  parts  of  a  certain  strip  of  laud,  the  title  to  which  was  in 
plaintiff.  The  evidence  showed  that  for  the  same  period  plaintiff  had  been  in  Eictual, 
oontinuons  possession  and  use  of  other  parts  of  such  strip.  Held,  that  such  posses- 
sion by  defendant  was  no  defense  to  puuntiff  s  action  of  ejectment.^ 

Error  to  circuit  court,  Johnson  county;  Noah  M.  Givan,  Judge. 
Cockrell  d-  Siiddath,  for  plaintiff  in  error.    T,  J.  PortU,  for  defendant  in 
♦error. 

Rat,  J.  This  is  an  action  of  ejectment,  the  petition  being  in  the  nsual 
:form.  In  1869  Samuel  Graham  and  wife  and  Elhanan  Roop  and  wife  executed 
-and  acknowledged  and  filed  for  record,  with  the  recorder  of  deeds  for  Johnson 
county,  Missouri,  a  plat  of  the  town  of  Centerview  in  which  occurred  the  lan- 
•guage  following,  to-wit:  "The  land  being  one  hundred  feet  wide  on  the 
eouth  side  and  one  hundred  and  fifty  feet  on  the  north  side  of  the  railroad 
tract  (or  track)  being  hereby  given  and  donated  to  the  railroad."  The  an> 
flwer  and  reply  show,  and  it  was  also  admitted  and  stipulated  at  the  trial,  that 
the  small  parcel  in  controversy  and  described  in  the  petition  is  included  in  the 
above-mentioned  strip  so  given  and  donated  to  the  railroad  company.  The 
plat  aforesaid,  or  copy  thereof,  and  a  deed  from  the  said  railroad  company,  to- 
wit,  the  Pacific  Railroad  of  Missouri,  by  Seymour  D.  Thompson,  master  in 
chancery,  to  James  Baker,  and  a  deed  from  said  Baker  to  plaintiffs,  consti- 
ttuted  the  chain  of  title  offered  and  read  in  evidence  by  plaintiff.  The  defend- 
ant, Mafflt,  at  date  of  suit  was  in  possession,  under  a  lease  from  said  Elhanan 
iloop,  one  of  the  said  makers  of  said  town  plat,  and  former  owner  of  this  por- 
4;ion  of  said  tract.  His  answer  is  a  general  denial  of  the  petition,  except  as 
to  the  allegations  of  possession  of  the  premises  by  defendant  and  the  incorpo- 
mtion  of  plaintiff,  which  are  admitted;  second,, &  plea  of  the  statute  of  lim- 
itations of  10  years;  and,  third,  an  equitable  defense,  in  substance,  that  at 
the  time  said  Roop  and  Gi'aham  were  preparing  said  plat,  one  Powell,  land 
<;ommispioner  and  assistant  engineer  of  the  railroad  company,  informed  him 
that  it  was  probable  the  company  would  wish,  in  a  short  time,  to  locate  en- 
^ne-bouses  and  necessary  sidetracks  therefor  at  said  places,  and  requested 
«aid  Roop  to  reserve  land  suitably  situated  for  that  purpose,  and  that  said 
Boop,  being  willing  to  give  the  land  for  that  purpose,  and  desiring  to  express 
such  intention,  inserted  the  language  we  have  quoted  in  said  plat,  believing 
that  it  would  still  be  necessary  to  execute  a  formal  deed  before  any  title  would 
^est  in  the  railroad  company,  and  that  said  language  was  used  through  igno- 
rance and  mistake,  under  said  belief  that  it  amounted  to  no  more  than  a  dec- 
laration of  said  intention.  The  answer  further  charges  that  the  plaintiff  ac- 
quired all  the  pretended  rights  of  the  said  railroad  company  with  full  knowl- 
edge and  notice  of  the  foregoing  facts,  and  asks  that  the  language  so  em- 
ployed in  said  map  and  plat  be  so  reformed  as  to  express  the  intention  of  the 
parties  executing  the  same.  The  reply  admitted  the  said  execution,  acknowl- 
edgment, and  filing  for  record,  etc.,  of  the  said  plat,  and  that  the  language 
set  out  heretofore  was  employed  therein;  but  denied  all  other  allegations  set 
up  by  the  answer.  Upon  trial  of  the  cause,  which  was  had  before  the  court 
without  a  jury,  no  declarations  of  law  were  asked  on  plaintiff's  behalf,  while 
three  were  asked  by  the  defendant,  of  which  the  first  was  refused  and  the 
other  two  were  given^  and  which  said'  declarations  of  law  are  as  follows,  to- 
wit:  '*The  court  declares  the  law  to  be  that  the  conveyances  offered  in  evi- 
dence by  plaintiff  to  show  title  in  itself  do  not  vest  in  it  any  legal  title  to  the 

iRespeotinff  the  character  of  ocoupancy  that  will  oonstitnte  adverse  possession,  see 
Merrill  v.  Tobin,  80  Fed.  Rep.  788:  Roots  v.  Beck.  (Ind.)  0  N.  £L  Rep.  098,  and  note; 
Murray  V.  Hudson,  (Mich.)  ^  N.  w.  Rep.  889,  and  note;  Murphy  v.  Boyle,  (Minn.)  83 
N.  W.  Rep.  330;  Richards  v.  Smith,  (Tex.)  4  B.  W.  Rep.  671;  Saum  v.  Shooting  Club, 
<K.a)8S.B.  Rep.  678. 
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premises  in  controversy.  (2)  The  court  declares  the  law  to  be  that  unleaa  tfae 
plaintiff,  its  predecessor,  grantor,  or  other  person  under  whom  it  claims  has 
been  in  possession  of  the  premises  in  controversy  within  ten  years  next  pre- 
ceding the  institution  of  this  action,  the  finding  must  be  for  the  defendant. 
(3)  If  the  evidence  shows  that  the  defendant  and  those  under  whom  he  claims 
have  been  in  the  open,  notorious,  uninterrupted,  exclusive,  visible  and  adverse 
possession  of  the  premises  in  controversy  for  a  period  of  more  than  ten  years  next 
preceding  the  institution  of  this  action,  the  finding  must  be  for  the  defend- 
ant." Plaintiff  obtained  judgment  for  the  recovery  of  the  premises  and  25 
cents  for  montiily  rents  and  profits,  and  the  case  is  now  here  on  appeal  there- 
from duly  taken  by  defendant. 

The  point  first  made  is  that  the  deeds  from  the  Pacific  Railroad  of  Missourir 
by  the  master  in  chancery,  to  James  Baker,  dated  October  2,  1876,  and  the 
deed  from  said  Baker  to  plaintiff,  dated  October  25, 1876,  were  not  admissible 
in  evidence,  for  the  reason  that  they  do  not  describe  and  convey  the  land  in 
controversy.  The  description  in  both  deeds  is  the  same,  and  a  consideration 
of  one  will,  therefore,  suffice.  The  deed  from  the  Pacific  Bailroad  of  Mis- 
souri, by  master  in  chancery,  to  James  Baker,  after  reciting  the  mortgage  and 
foreclosure  proceedings,  advertisements  and  sale,  conveys  '^all  the  right,  title, 
and  interest  and  estate  of  the  said  P.  B.  B.  in  and  to  the  property  embraced 
in  said  mortgage,— that  is  to  say,  all  and  singular  the  entire  line  of  the  P. 
B.  B.  of  Missouri,  233  miles,  from  St.  Louis  to  Kansas  City,  through  the 
counties  of  St.  Louis,  etc.,  and  Johnson,  etc.,  with  its  appurtenances,  includ- 
ing, among  other  things,  the  Poplar  street  track,  etc.,  and  including  the  real 
estate,  depots,  stations,  machine-shops,  rolling  stock,  machinery,  rights,  in- 
terest, and  franchises  of  said  railroad  company,"  subject  to  certain  liens,  cer- 
tain lots  in  St.  Louis  specially  described,  a  branch  railroad  from  Kirk  wood, 
etc.,  described,  "together  with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  anywise  appertaining,  and  all  rever- 
sions, remainders,  rents,  issues,  and  profits  thereof,  and  all  the  estate,  right, 
title,  interest,  claim,  and  demand,  of  the  P.  B.  B.,  or  said  Vail  and  #ish,  in 
said  premises."  While  this  description  does  not  set  out  specifically  the  lot  in 
controversy,  yet  there  was,  we  think,  no  error  in  holding  it  sufficient  to  iden- 
tify the  property,  and  to  pass  the  title.  Land,  ordinarily,  cannot  be  appurte- 
nant to  other  lands  or  distinct  parcel,  or  pass  with  it  as  a  part  of  or  belonging 
to  it.  But  here  it  is  all  one  contiguous  adjacent  piece,  given  and  donated  to  the 
railroad  in  one  and  the  same  instrument.  The  word  '* appurtenant"  has  no  in- 
flexible  meaning,  but  must  be  construed  in  connection  with  the  nature  and 
subject  of  the  principal  thing  granted.  The  terms  employed  in  connection 
with  the  subject  and  nature  of  the  grant,  are,  we  think,  sufficient,  and  the 
objection  urged  in  this  behalf  is  untenable. 

As  to  the  matters  set  up  in  the  third  count,  by  way  of  equitable  defense,  we 
think  but  little  need  be  said.  The  answer  charged  that  plaintiff  bought  with 
notice  and  knowledge  of  the  facts  alleged  in  this  behalf;  but  there  is  no  evi- 
dence in  the  record  to  that  effect.  Whatever,  then,  may  be  the  merits,  if  any, 
of  said  defense  so  alleged,  as  between  the  original  parties,  the  facts  stated  are 
not  available  to  defendant  as  against  this  plaintiff,  who  is  an  innocent  pur- 
chaser  for  value,  and  without  notice. 

As  to  the  remaining  defense  in  the  answer,  which  is  the  statute  of-  limita- 
tions of  10  years,  the  law  was,  as  already  appears,  declared  as  asked  by  de- 
fendant. The  use  of  the  word  "next"  in  said  declarations  was  erroneous; 
but  as  these  declarations  were  asked  and  given  at  defendant's  instance,  he 
cannot  complain.  The  evidence  fails,  we  think,  to  show  an  actual,  adverse, 
continuous,  exclusive  possession  of  the  land  in  question  by  defendant  and  hi» 
said  lessor,  Boop,  sufiicient  to  make  out  title  by  limitation .  Said  Boop  seems  to 
have  been  of  the  impression  that  this  said  map  and  plat  so  executed,  acknowl- 
edged, and  recorded  by  him  and  wife,  and  said  Graham  and  wife,  would  not 
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pass  the  title,  and  that  the  same  was  a  mere  declaration  of  their  willingness 
and  intention  to  make  the  railroad  company  a  title  in  the  event  that  the 
round-house  was  built;  and,  upon  their  failure  so  to  do,  he  seems  to  have 
claimed  a  portion  of  said  strip  outside  of  the  right  of  way,  and  to  have  in  va- 
rious ways,  and  at  various  times,  exercised  acts  of  ownership  and  possession 
over  parts  of  the  same.  But  the  evidence  also  shows  that  the  railroad  com- 
pany has  been  in  the  actual,  continuous  possession  of  a  part  of  said  strip  so 
conveyed,  and,  as  we  gather  from  the  evidence,  has  laid  down  side  tracks,  and 
built  its  stock-pens  oo  said  strip  and  beyond  the  limits  of  the  50  feet  on  the 
sides  of  the  railroad  track,  and  has  also  allowed  other  parties  to  occupy  other 
portions  under  leases,  and  in  various  ways  has  been  asseiting  its  claims  and 
possession  to  said  strip. 

We  find  no  error  in  the  record  calling  for  our  interference*  and  thereforid 
affirm  the  judgment. 

(All  concur,  except  Sherwood,  J.,  absent.) 


MuRBAY  et  al.  f>.  Luna  et  al. 
(Su/jpreme  Cowrt  of  Tennessee.    January  81, 1888.) 

1.  EXSCCTORS  AWD  ADMIKIBTRiLTOBS  —  AcCOnKTIKG    AHD    SeTTLSMBNT  —  DXBT  DUU  BY 

AlDMINISTIULTOB. 

An  administrator  de  bonis  non  who  received  as  aaaets  his  own  notes  to  a  former 
administrator  of  the  same  decedent  for  the  purchase  money  of  land,  and  on  an  ex 
parte  settlement  charged  himself  with  the  notes,  but  retained  possession  of  them, 
no  actual  payment  having  been  made,  is  still  liable  on  the  notes,  both  as  adminis- 
trator and  individually ;  and  a  vendor^s  Uen  reserved  therein  wiU  be  enforced. 

2.  Sams— £2ff£CT  or  Ex  Parts  Sbttlkmbnt. 

A  settlement  by  an  administrator  on  removal  from  office  without  notice  to  those 
interested  in  the  estate,  and  none  of  the  interested  parties  being  present,  is  only 
prima  fade  evidence  in  favor  of  the  administrator  subject  to  impeachment  by  bill 
to  surcharge  and  f alsifjr. 

Appeal  from  chancery  court,  Marshall  county;  William  Fleming,  Chan- 
cellor. 

Bill  filed  by  J.  J.  Murray,  administrator  de  bonis  non  with  the  will  an- 
nexed of  James  Luna,  deceased,  and  some  of  the  legatees  and  devisees  under 
the  will,  against  Peter  Luna,  a  former  administrator  of  the  same  decedent, 
and  the  sureties  on  his  bond,  to  surcharge  and  falsify  defendant's  accounts  as 
such  administrator,  and  to  enforce  a  vendor ^s  lien  on  land  of  decedent  pur- 
chased by  defendant  before  he  was  appointed  administrator.  The  accounts 
were  restated,  and  a  decree  entered  against  defendant  for  the  balance  thus 
found  due,  and  the  land  ordered  to  be  sold  to  satisfy  the  lien,  as  prayed  in  the 
bill .    The  defendant  appeals. 

Warner  dk  T?iompson,  for  appellant.    Jones  iS:  Murray,  for  appellee. 

Caldwell,  J.  James  Luna  died  testate  in  Marshall  county  in  1872.  J. 
B.  Lalley  was  duly  appointed  and  qualified  as  administrator  cum  testamento 
annexo  of  his  estate,  and,  in  accordance  with  the  terms  of  the  will,  he  sold 
the  lands  of  the  testator,  and  performed  other  acts  of  administration.  Some 
of  the  land  he  sold  to  Peter  Luna,  on  time;  taking  his  notes  for  the  purchase 
money,  and  retaining  a  lien  on  the  land  to  secure  their  payment.  Before  the 
iidministration  was  completed,  Lalley  died,  and  Peter  Luna  was  constituted 
administrator  de  bonis  non  with  the  will  annexed  of  the  same  estate.  Among 
other  assets  coming  to  Peter  Luna's  hands  were  the  notes  executed  by  himself 
to  the  former  administrator  for  the  land.  For  some  reason  not  disclosed,  the 
sureties  on  the  bond  of  Peter  Luna  became  dissatisfied  with  his  management 
of  the  estate's  business,  and  notified  him  to  give  other  sureties;  and,  upon  his 
failure  to  do  so,  the  county  court  declared  his  office  vacant,  and  ordered  him 
to  appear  and  pass  bis  accounts.    Some  months  thereafter,  in  response  to  a 
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special  notice  of  the  clerk  of  that  court,  he  did  appear  before  the  clerk  and 
make  a  settlement.  After  this  time,  J.  J.  Murray  became  administrator  in 
the  room  and  stead  of  Peter  Luna,  removed,  and  entered  upon  his  duties  as 
such. 

The  original  and  amended  bills  in  this  cause  were  filed  in  the  chancerj 
court  at  I^wisburg  by  Murray,  administrator,  etc.,  and  some  of  the  legatees 
and  devisees  under  the  will,  to  surcharge  and  falsify  the  settlement  made  by 
Peter  Luna,  to  recover  from  him  the  possession  of  the  notes  he  executed  to 
the  first  administrator  for  the  land,  and  to  enforce  the  vendor's  lien  by  sale  of 
the  land  for  their  pjiyment.  Peter  Luna  and  his  sureties,  answering  together, 
insist  that  his  settlement,  which  showed  a  balance  of  only  $4S8.42  in  his 
hands,  is  binding  upon  all  persons  concerned,  and  that  his  notes  for  the  land 
have  been  paid.  Upon  these  pleadings  and  proofs  the  settlement  was  opened 
by  the  chancellor,  and  the  cause  was  referred  to  the  master  for  a  report  and 
statement  of  all  matters  of  account  between  Peter  Luna,  administrator,  etc., 
and  the  estate  of  the  testator.  Certain  questions  were  adjudged  upon  excep- 
tions to  the  report  made  under  this  reference,  and. the  cause  was  recommitted 
to  the  master  for  another  report,  and  he  was  directed  to  give  Peter  Luna 
credit  for  all  proper  vouchers,  including,  of  course,  all  such  that  he  might 
have  used  in  his  settlement  with  the  clerk  of  the  county  court.  The  second 
report,  which  was  confirmed  without  exception  on  his  part,  showed  Peter 
Luna  to  be  indebted  to  the  estate  in  the  sum  of  31*486.94,  and  $962.94  of  that 
sum  constituted  the  aggregate  balance  due  on  his  notes  for  the  land.  Decree 
was  then  rendered  against  him  and  his  sureties  for  the  whole  amount  thus 
found  to  be  due,  and,  to  the  extent  of  the  unpaid  purchase  money,  it  was  de- 
creed to  be  a  lien  upon  the  land,  and  the  land  was  adjudged  to  be  sold  for  the 
payment  thereof.  From  this  decree  Peter  Luna  prosecuted  his  appeal  to  this 
court.  The  cause  was  heard  before  the  commission  of  referees,  and  an  af- 
firmance was  recommended  in  a  report  prepared  by  Judge  Eakin. 

The  main  question  raised  by  exception  to  that  report,  upon  which  the  cause 
is  now  heard,  is  with  respect  to  the  alleged  payment  of  the  purchase-money 
notes  of  Peter  Luna  for  the  land  bought  by  him  from  the  first  administrator. 
The  facts  upon  this  point,  as  disclosed  by  the  pleadings  and  proof,  are  that 
these  notes  were  executed  by  Peter  Luna  to  the  first  administrator,  and  se- 
cured by  the  retention  of  a  lien  upon  the  land;  that,  after  his  qualification  as 
administrator  de  bonis  non,  Peter  Luna  received  these  notes  as  a  part  of  the 
assets  of  the  testator's  estate;  that  he  charged  himself  with  the  balance  due 
on  them,  respectively,  in  his  inventory,  or  report  to  the  county  court;  and 
that  he  thereafter  retained  possession  of  the  notes,  and  regarded  them  as  "his 
own  private  property.''  Upon  these  facts,  the  contention,  in  his  behalf  now 
is  that  the  land  was  in  fact  paid  for,  and  the  notes  taken  up  and  discharged 
against  him  as  an  individual,  and  "that  he  and  his  securities  as  administrator 
are  alone  liable  for  the  same."  This  position  is  clearly  not  tenable.  In  the 
first  place,  there  is  not  even  a  pretense  of  an  actual  payment  of  the  money  due 
on  the  notes,  as  would  have  been  required  of  any  other  person  by  the  admin- 
istrator; and  we  think  that  the  fact  that  Peter  Luna  occupied  two  relations 
with  respect  to  this  indebtedness — that  of  debtor  in  his  individual,  and  that 
of  creditor  in  his  official,  capacity — cannot  destroy  the  obligation  to  make  ac- 
tual payment.  Nor  does  the  fact  that  these  notes  with  others  were  by  him 
reported  to  the  county  court  as  assets  of  the  estate,  and  charged  against  him 
in  his  general  account  as  administrator,  transfer  the  original  liability  from 
Peter  Luna  individually  to  Peter  Luna  administrator;  but  the  status  of  the 
debt  was  in  all  respects  the  same  after  that  report  and  charge,  as  before.  As 
debtor,  he  remained  responsible  for  the  payment  of  the  notes,  and,  as  admin- 
istrator, he  continued  bound  to  exercise  due  diligence  in  their  collection;  and, 
until  payment  was  made,  there  could  be  no  satisfaction  or  extinguishment  of 
the  lien  upon  the  land.    To  hold  otherwise  would  be  to  enable  an  adminis- 
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trator,  who  is  indebted  to  the  estate  he  represents,  to  discharge  himself  indi- 
vidually as  debtor,  and  destroy  all  existing  securities  for  the  debt,  and  cast 
the  burden  of  the  debt  upon  his  official  bond  by  simply  reporting  his  indebt- 
edness to  the  county  court  along  with  other  assets  of  the  estate.  The  law  r^ 
quires  that  he  shall  include  his  own  note  in  his  inventory  of  assets;  hence,  if 
the  effect  of  such  act  be  as  contended  by  defendant,  the  estate  may  be  made  to 
suffer  by  the  loss  of  its  securities  and  his  bondsmen  to  answer  for  the  secured 
debt  in  every  such  case.  The  cause  before  us  presents  a  practical  illustration 
of  the  justice  of  our  holding,  and  at  the  same  time  suggests  the  unjust  conse- 
quences that  would  flow  from  an  enforcement  of  contrary  view.  Peter  Luna^s 
bondsmen  are  liable  for  the  whole  amount  of  the  decree  against  him;  but  their 
liability  for  so  m  uch  of  it  as  is  represented  by  his  unpaid  purchase-money  notes 
arises  from  the  failure  to  collect  that  indebtedness,  when  it  is  shown  that  he 
could  have  done  so,  and  not  from  an  assumption  that  he  collected  tliose  notes, 
and  failed  to  account  for  the  proceeds.  The  purchase  money  of  the  land, 
when  the  lien  is  enforced,  will  of  course  inure  to  their  benefit;  or  if  enforced, 
and  the  money  comes  in  before  they  shall  have  made  payment,  then  the  net 
amount  of  such  proceeds  will  be  credited  upon  the  decree  to  tlie  extent  of  the 
lien;  giving  them  and  the  estate  the  advantage  of  the  lien  in  either  event. 
The  only  other  exception  to  the  report  of  the  commission  of  referees  presents 
the  same  point  made  by  exception  to  the  first  report  of  the  master,  and  goes 
to  the  action  of  the  chancellor  in  opening  Peter  Luna*s  settlement  with  the 
clerk  of  the  county  court,  and  directing  the  statement  of  an  account  in  this 
cause.  The  insistence  is  that  such  action  was  erroneous,  and  that  such  set- 
tlement should  have  been  treated  as  binding.  Whatever  may  have  been  the 
chancellor's  reasons  for  his  action  in  that  behalf,  it  is  manifest  that  the  action 
itself  is  abundantly  justified  by  the  pleadings  and  proof  before  him.  None 
of  the  legatees  or  devisees,  nor  any  one  else  interested  in  the  estate,  had  notice 
of  the  intended  settlement,  or  was  present  when  it  was  made;  hence,  at  most, 
that  settlement  could  be  ovlj prima  facie  evidence  in  favor  of  the  accounting 
party,  Peter  Luna;  giving  it  that  verity  in  the  fullest  sense  of  the  word,  sub- 
ject to  impeachment  by  bill  surcharging  and  falsifying.  Such  was  the  pur- 
pose and  frame  of  the  bills  here,  and  the  proof  sustains  the  account  as  finally 
stated  by  the  master  making  the  indebtedness  of  the  administrator  about 
$1,000  more  than  it  was  stated  to  be  in  the  settlement  impeached.  Besides, 
following  the  technical  rule  of  practice  for  such  a  case,  the  decree  below  is 
commended  for  its  justice.  Te  administrator  did  not  except  to  the  report  of 
the  master  ascertaining  the  amount  of  his  liability  to  the  estate,  nor  does  he 
now  complain  of  the  amount.  His  claim  below  was,  and  here  is,  that  his  set- 
tlement was  improperly  opened,  not  that  the  amount  found  against  him  when 
opened  was  too  large. 

The  decree  is  affirmed,  and  the  report  of  the  commission  confirmed  in  all 
things. 

MoRBisoN  et  ah  o.  Insurance  Co.  of  Korth  America. 

{Supreme  Ccmrt  of  Taeas.    December  90, 1887.) 

1.  IHSURANCB— Conditions  in  Polict—Ionoranob  o»  Contents. 

In  an  action  on  an  insurance  policy^  a  pleading  which  sets  up  that  the  party  failed 
to  perform  the  conditions  in  the  iwlioy  because  of  ignorance  of  such  conditions^  but 
which  fails  to  allege  fraud,  misrepresentation,  or  concealment,  is  insufficient  as  a 
defense. 

S.   SA3fB— RbiNSTTBANCS— POWBB  OF  AGBNT. 

An  insurance  policy  contained  a  provision  that  the  procuring  or  having  other  in- 
surance on  the  property,  not  made  known  to  the  company,  and  consented  to  thereon, 
would  render  the  policy  void.  In  an  action  on  the  policy,  plaintiff  offered  to  show 
that  the  agent,  who  was  shown  to  have  had  power  to  issue  and  cancel  policies,  and 
make  indorsements  of  other  insurance  when  necessary,  was  informed  of  the  other 
insurance  complained  of,  made  no  objection  thereto,  but  prpmised  to  indorse  it  on 


Digitized  by 


Google 


606  BOUTHWESTERN  REPORTER.  [Tex. 

the  policy;  tbat  plaintiff  relied  on  snch  promise:  and  tliat,  Inst  before  the  loss  oc- 
cun^,  the  agent  arranged  to  renew  the  policy  at  its  expiration.,  and  a  memorandum 
for  renewal  was  made,  with  such  reinsurance  contained  In  it,  but  it  was  never  in- 
dorsed on  the  policy.  Heldj  that  the  company  was  bound  by  its  acquiescence  in  such 
acts  of  its  agents,  although  the  policy  contained  a  clause  that  no  agent  had  authority 
to  bind  the  company  in  violation  of  any  of  the  printed  terms  of  the  contract,  and  no 
condition  or  restriction  contained  in  the  i>olicy,  which  by  its  terms  may  be  waived. 
shall  be  deemed  to  have  been  waived,  except  by  distinct  agreement  contained  in  the 
body  of  the  policy ;  this  clause  having  no  reference  to  the  subject  of  reinsurance.^ 

Appeal  from  district  court,  Ellis  county;  Anson  Bainey,  Judge. 

Action  by  A.  M.  and  Dan  Morrison  against  the  Insurance  (>>mpany  of 
North  America,  a  corporation  under  the  laws  of  Pennsylvania,  on  a  policy  of 
insurance.    Judgment  for  defendant,  and  plaintiffs  appeal. 

Edwards  dk  Fears,  for  appellants.    G.  C.  €hvcef  for  appellea 

Stayton,  .7.  Every  policy-holder,  in  the  absence  of  fraud,  misrepresenta- 
tion, or  concealment,  must  be  held  to  have  knowledge  of  its  contents  when 
he  has  opportunity  to  examine  it  before  he  accepts  it.  The  pleading  in  which 
the  appellants  sought  to  excuse  themselves  from  obligation  to  comply  with 
the  terms  of  the  policy,  on  the  ground  that  they  were  ignorant  of  its  contents, 
not  alleging  fraud,  misrepresentation,  or  concealment,  the  court  did  not  err 
in  sustaining  an  exception  to  it.  The  printed  terms  and  conditions  embodied 
in  the  policy  were  in  very  fine  print,  but,  from  the/oc  simile  found  in  the 
transcript,  it  appears  that  they  were  legible;  and  it  would  be  holding  a  very 
dangerous  rule  to  assert  that  a  party  may  be  excused  from  being  held  to  have 
knowledge  of  a  contract  to  which  he  is  a  party,  and  under  wMch  he  claims 
rights,  by  the  fact  that  the  instrument  evidencing  the  contract  is  difficult  to 
read.  Every  person  having  capacity  to  make  a  contract,  in  the  absence  of 
fraud,  misrepresentation,  or  concealment,  must  be  held  to  have  known  what 
the  words  used  in  a  contract  made  by  him  were,  and  to  have  known  their 
meaning;  and  he  must  also  be  held  to  have  known  and  fully  comprehended 
ttie  legal  effect  of  the  contract  which  the  words  used  made.  Contracts  for  in- 
surance do  not  furnish  exceptions  to  these  rules. 

The  appellants,  by  their  pleadings,  undertook  to  declare  the  legal  effect  of 
certain  provisions  in  the  policy  sued  upon,  making  a/ac  simile  of  the  policy 
a  part  of  the  pleading,  and  the  court  sustained  an  exception  to  so  much  of  it. 
In  this  there  was  no  error;  for  the  pleadings  of  parties  should  state  facts,  and 
the  averments  of  legal  conclusions  drawn  from  the  facts  stated  are  in  no 
manner  necessary  to  the  full  presentation  of  the  right  claimed. 

The  third  section  of  the  printed  part  of  the  policy  contained  the  following 
provision:  "The  procuring  of  insurance  on  said  property  for  more  than  its 
cash  value,  or  the  having  of  other  insurance  thereon,  or  any  part  thereof, 
valid  or  invalid,  prior  or  subsequent,  not  made  known  to  this  company,  and 
consented  to  hereon,  ♦  ♦  ♦  will  render  this  policy  null  and  void."  The 
contract  for  insurance  was  made  through  one  McCarty,  the  agent  of  the  com- 
pany, at  Ennis,  Texas,  and  the  policy,  which  was  signed  by  ihe  president  and 
secretary  of  the  company  and  by  McCarty,  provided  that  "this  policy  shall 
not  be  valid  unless  countersigned  by  said  company^s  duly-authorized  agent  at 
Ennis,  Texas. "  This  agent  of  appellee  was  shown  to  have  and  exercise  power 
to  "issue  and  cancel  policies  for  it,  make  renewals  and  indorsements  of  other 
insurance  when  necessary,  and  collect  premiums."  The  appellee  is  a  corpo- 
ration resident  in  the  state  of  Pennsylvania,  and  Incorporated  under  its  laws. 
Such  an  agent  was  a  general  agent,  whose  knowledge  was  the  knowledge  of 
the  company  whose  agent  he  was,  and  by  whose  acts,  within  the  scope  of  his 
powers,  his  principal  would  be  bound.     After  the  policy  was  issued,  the  ap- 

^  Concerning  the  power  of  an  insurance  af  ent  to  waive  any  of  the  conditions  of  the 
policyjsee  Tool  Ck).  v.  Insurance  Co.,  (Mass.l  IS  N.  E.  Bep.  902:  Hankins  v.  Insurance 
Co.,  (Wis.)  86  N.  W.  Rep.  84,  and  not». 
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pellants,  without  the  previons  consent  of  the  agent,  or  any  other  person  au- 
thorized to  give  the  consent  of  the  appellee,  obtained  insurance  on  the  prop- 
erty covered  by  the  policy  in  question.  The  defense  was  that  this  subsequent 
insurance,  obtained  without  the  consent  of  the  company,  Evidenced  by  an  in- 
-dorseraent  on  the  policy,  rendered  it  null.  The  appellants  pleaded,  and  of- 
fered to  prove,  that  A.  M.  Morrison,  one  of  the  plaintiffs,  immediately  in- 
formed McCarty,  defendant's  agent,  of  the  "other  insurance"  complained  of; 
that  he  made  no  objection  thereto,  but  promised  at  his  earliest  convenience 
t»  indorse  such  "other  insurance"  on  the  policy;  that  the  notice  was  given 
for  the  purpose  of  procuring  such  indorsement;  that  plaintiffs  relied  on  said 
4igent's  promise,  and  believed  he  would  perform  every  duty  necessary  for  their 
protection;  that  afterwards,  and  just  before  their  loss,  McCarty  arranged 
with  them  to  renew  the  policy  at  its  expiration,  after  being  again  informed  of 
the  amount  of  insurance  they  were  carrying,  and  the  value  of  their  stock; 
that  he  insisted  upon  making  renewal;  that  he  made  a  memorandum  of  the 
renewal  in  writing,  but  not  on  the  policy;  that  he  did  not  object  to  the 
amount  of  insurance  carried  by  plaintiffs  on  their  stock,  but  was  eager  to  re- 
new the  policy  at  its  expiration;  that  from  McCarty's  conduct  they  believed 
their  policy  to  be  In  force  up  to  the  time  of  the  loss.  The  policy  having  been 
made  an  exhibit  to  the  appellants'  pleadings,  the  court  sustained  an  exception 
to  so  much  of  the  pleadings  as  set  up  these  matters,  upon  the  ground  that  no 
<M)nsent  of  the  agent  to  subsequent  insurance,  under  the  terms  of  the  policy, 
•could  be  shown  otherwise  than  by  an  indorsement  on  it.  The  appellants 
filed  a  trial  amendment,  in  which  they  alleged  that  the  agent,  since  the  policy 
issued,  had  been  given  other  power  than  such  as  the  policy  gave,  and  that 
under  this  the  acts  of  the  agent  pleaded  would  bind  the  company.  There  was 
no  evidence,  however,  offered  to  sustain  this  last  pleading,  and,  because  of 
this,  the  evidence  above  referred  to  was  excluded,  and  the  court  directed  the 
jury  to  return  a  verdict  for  the  defendant. 

Under  the  provision  of  the  policy  which  we  have  set  out,  and  the  evidence 
Jihowing  the  nature  of  the  agency  of  McCarty,  if  nothing  further  affecting 
the  power  of  the  agent  was  contained  in  the  policy,  the  case  of  Insurance  Co, 
V.  Qriffln,  59  Tex.  509,  would  be  conclusive  of  the  liability  of  the  appellee  un- 
^er  the  facts  alleged  and  proposed  to  be  proved.  We  see  no  reason  to  doubt 
the  correctness  of  the  decision  made  in  that  case,  which  is  well  sustained  by 
the  cases  therein  cited,  as  well  as  by  the  following:  Insurance  Co,  v.  McCrea, 
8 Lea,  518;  Carrugi  v.  Insurance  Co,,  40  Ga.  140;  Insurance  Co,  v.  Young,  58 
Ala.  476;  Pierce  v.  Insurance  Co.,  50  N.  H.  297;  Gans  v.  Insurance  Co.,  43 
Wis.  Ill;  Insurance  Co,  w.Earle,  33  Mich.  143;  Insurance  Co.  v.  Lyons,  38 
Tex.  253;  Insurance  Co,  v.  Griffin,  66  Tex.  232.  The  policy,  however,  in  its 
sixth  printed  section,  contains,  among  many  other  declarations,  the  following: 
••Agents  of  this  company  have  no  authority  to  bind  the  company  in  violation 
•of  any  of  the  printed  terms  or  conditions  of  insurance  as  herein  expressed ;  and 
no  printed  or  written  condition  or  restriction  hereof,  which  by  its  terms  may 
.be  subject  to  waiver,  shall  be  deemed  to  have  been  waived,  except  by  a  dis- 
tinct, specific  agreement,  clearly  expressed  in  the  body  of  the  policy."  It  is 
insisted  that  under  this  no  act  of  the  agent,  looking  to  consent  or  acquiescing 
in  subsequent  insurance,  could  bind  the  company,  unless  he  indorsed  his  con- 
sent on  the  policy.  The  true  construction  of  the  provision  in  the  policy  last 
quoted  is  not  entirely  clear.  It  recognizes  the  fact  that  there  are  terras  and 
conditions  in  the  policy  which  may  be  waived,  and  others  which  may  not  be. 
It  further  recognizes  the  fact  that  such  conditions  as  therein  referred  to,  which 
may  be  waived,  are  such  as  must  be  waived,  if  waived  at  all,  by  an  agreement 
•entered  into  at  the  time  the  policy  is  executed;  for  it  provides  that  such  con- 
editions  or  restrictions  as  are  subject  to  waiver  can  be  waived  only  by  a  spe- 
cific agreement,  clearly  expressed  in  the  body  of  the  policy.  By  the  body  of 
the  policy  we  understand  to  be  meant  the  entire  face  of  the  policy  in  its  or- 
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derly  arrangement,  existing  at  the  time  it  is  delivered.  Looking  to  the  entire* 
policy,  and  especially  to  that  part  of  its  third  printed  section  which  we  have 
quoted,  it  could  not  be  claimed  that  it  was  intended  that  the  consent  to  sub- 
sequent insurance  must  enter  into  the  body  of  the  policy,  for  it  provides  that 
this  cousent  may  be  given  by  indorsement  made  on  the  poiicy.  If,  however, 
the  insured  desired  to  have  the  right  to  obtain  subsequent  insui*ance  without 
the  consent  of  some  one  authorized  to  give  it  after  the  policy  issued,  then,  un- 
der the  sixth  section,  it  would  be  necessary  that  this  should  be  provided  for 
in  the  face  of  the  policy.  That  this  and  like  waivers  to  be  made  befpre  or  at 
the  time  the  policy  issued  were  what  was  intended  is  evidenced  by  the  fact  that 
the  policy  in  question,  as  we  understand  it,  on  its  face,  gave  to  the  insured  the 
right  to  obtain  additional  concurrent  insurance  to  the  amount  of  $5,000  with- 
out further  consent.  Any  condition  in  the  policy  which,  under  its  termj», 
might  have  been  waived  in  the  body  thereof,  and  not  otherwise,  must  be 
deemed,  within  the  meaning  of  the  sixth  section,  a  condition  or  restriction 
''subject  to  waiver;"  and  to  such  only,  we  are  of  the  opinion,  has  so  much  of 
the  sixth  section  as  we  have  quoted  any  application.  The  first  and  third  sub* 
divisions  of  section  3  embrace  many  acts  and  matters  which  it  is  declared 
shall  operate  a  forfeiture  of  rights  under  the  policy,  unless  an  express  agree- 
ment to  the  contrary  be  made  in  the  body  of  the  policy;  while  the  second  sub- 
division of  the  same  section,  as  well  as  the  third  subdivision;  embrace  many 
matters  and  acts  permissive,  if  consent  to  their  doing  be  given  by  indorsement 
on  the  policy.  The  authority  of  the  agent  McGarty  to  have  bound  the  appel- 
lee by  indorsing  consent  to  subsequent  insurance  is  not  questioned;  and  the 
sole  ground  on  which  liability  is  denied  is  that,  although  he  may  have  con- 
sented, he  did  not  evidence  his  consent  by  an  indorsement  on  the  policy.  A 
provision  in  a  policy  which  declares  that  '*the  procuring  of  insurance  on  said, 
property  for  more  than  its  cash  value,  or  the  having  of  other  insurance  thei-eon, 
or  any  part  thereof,  valid  or  invalid,  prior  or  subsequent,  not  made  known  ta 
this  company,  and  consented  to  hereon,  *  *  «  will  render  this  policy  null 
and  void,"  is,  in  effect,  but  a  provision  that  the  person  who  has  power  to  give 
consent  must  evidence  this  in  the  manner  prescribed.  The  cases  cital  show 
tliat  consent,  not  evidenced  by  writing  on  or  in  a  policy  containing  such  a. 
clause,  will  bind  the  company,  when  established,  as  fully  as  would  the  writ- 
ten consent,  when  acted  and  relied  upon  by  the  insured.  A  provision  that  an 
agent  shall  not  have  power  to  evidence  his  consent  to  subsequent  insurance 
except  by  a  writing  on  the  policy,  he  having  the  power  to  give  the  consent  of 
the  company,  it  would  seem  would  no  more  make  it  imperative  that  the  agent 
should  give  consent,  if  at  all,  in  the  manner  prescribed,  than  does  a  general 
declaration  declaring  a  forfeiture  of  all  rights  under  a  policy,  on  account  of 
named  acts,  unless  the  consent  of  the  agent  is  given  thereto  by  a  writing  upon 
the  policy;  and  therefore  no  greater  effect  should  be  given  to  the  first  clause 
of  that  part  of  section  6  quoted,  if  it  be  applicable  to  consent  to  subsequent 
insurance,  than  should  be  given  to  that  part  of  section  3  above  set  out.  The 
ground  on  which  insurance  companies,  under  policies  like  that  before  us.  are- 
held  liable  for  the  acts  of  their  agents,  done  in  the  exercise  of  lawful  power, 
but  not  in  the  manner  prescribed  by  the  policy,  is,  the  agent  represents  the 
company,  and  through  him  they  have  knowledge  of  any  fact  of  which  their 
agents  have  knowledge,  and  by  failure  promptly  to  repudiate  their  acts  are 
held  to  ratify  them,  or  to  be  estopped  by  their  silence  when  they  ought  to  have 
spoken.  If  the  facts  existed  as  appellants  proposed  to  prove  them,  applica- 
tion for  consent  to  subsequent  insurance  was  made  to  the  agent,  who  had 
power  to  give  it.  This  the  company  must  be  held  to  have  known.  He  gave 
consent,  but  not  in  the  manner  prescribed  in  the  policy.  This  the  company 
must  also  be  held  to  have  known.  Subsequent  insurance  did  not  ipso  facto 
annul  the  policy,  but  the  company  might  elect  to  give  it  that  effect,  or  might 
waive  it.    Having  knowledge  of  the  facts,  it  was  the  duty  of  the  company  to- 
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manifest  its  i  n tention  as  to  this  promptly ;  and,  having  failed  to  do  so,  it  ought 
to  be  held  to  have  waived  the  right  to  treat  the  policy  as  null,  when  it  knew 
that,  by  the  act  of  its  own  agent,  the  insured  had  been  led  to  believe  that  the 
policy  was  in  full  force.  It  is  not  so  much  by  force  of  the  fact  that  the  agent 
gave  a  verbal  consent  to  the  subsequent  insurance  that  the  appellee  should  be 
held  bound,  as  because  the  company  itself  must  be  held,  having  knowledge  of 
what  he  had  done,  to  have  ratifieil  the  consent  given  by  him,  though  it  may 
not  have  been  given  in  the  manner  prescribed  by  the  policy.  If  the  policy 
limited  the  power  of  the  agent,  it  imposed  no  limitations  on  the  power  of  the 
company  itself;  and,  as  said  by  the  supreme  court  of  Michigan  in  considering 
a  provision  in  a  policy  similar  to  those  found  in  the  policy  before  us:  "The 
condition,  literally  applied,  would  prevent  any  unindorsed  consent  by  the  com- 
pany itself,  by  resolution  of  its  boai*d,  or  by  act  of  its  officers,  as  effectually  as 
by  any  one  else ;  and  the  case  seems  to  settledown  to  the  simple  question  whether 
a  person,  who  has  agreed  that  he  will  only  contract  by  writing  in  a  certain 
way,  precludes  himself  from  making  a  parol  bargain  to  change  it.  The  an- 
swer is  manifest.  A  written  bargain  is  of  no  higher  legal  degree  than  a  parol 
one.  Either  may  vary  or  discharge  the  other;  and  there  can  be  no  more  force 
in  an  agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement 
not  to  agree  in  writing.  Every  such  agreement  is  ended  by  the  new  one  which 
contradicts  it."  Insurance  Co.  v.  Earle,  33  Mich.  163;  Insurance  Co,  v.  Mo 
Crea,  8  Lea,  524.  This  finds  application  in  contracts  to  be  implied^rom  silence 
when  the  party  to  be  bound  ought  to  have  spoken,  as  well  as  in  express  con- 
tracts. What  the  agent  of  the  appellee  did  was  within  the  scope  of  his  pow- 
ers, even  if  the  manner  in  which  he  exercised  those  powers  was  not  that  pointed 
out  by  the  policy;  and  the  latter  fact  cannot  relieve  the  appellee  from  notice 
of  all  the  facts  known  to  its  agent.  We  may  say,  under  the  facts  the  appel- 
lants proposed  to  prove,  as  was  said  by  the  court  of  appeals  of  New  York  in 
a  case  involving  a  like  question:  "We  are  also  of  the  opinion  that  the  defend- 
ant was  bound,  on  receipt  of  the  notice  [of  the  subsequent  insurance,]  to  im- 
mediately repudiate  the  act  of  the  agent  in  giving  such  consent,  if  it  supposed 
he  had  acted  without  authority,  or  it  must  be  held  liable  for  the  power  he  as- 
sumed to  possess,  upon  the  ground  that  it  has  acquiesced  therein,  and  author- 
ized the  plaintiff  to  rely  thereon.  It  had  no  right  to  remain  silent,  and  suffer 
the  insured  to  lay  by,  and  forego  other  insurance  upon  his  property,  and  sub- 
ject him  to  the  hazard  of  eventual  loss,  upon  the  assumption,  which  he  was 
authorized  from  its  silence  to  indulge,  that  the  act  of  the  agent  was  approved 
by  it,  and  that  there  still  remained  in  him,  notwithstanding  [the  subsequent 
insurance,]  a  valid  insurance  upon  his  property."  Benninghoff  v.  Insurance 
Co.,93N.  r.  503. 

The  court  below  erred  in  sustaining  the  exception  to  appellants^  supplemental 
petition,  and  in  excluding  the  evidence  tending  to  show  that  the  agent  was 
notified  of  subsequent  insurance,  agreed  to  the  same,  and  promised  to  indorse 
his  consent  on  the  policy,  as  well  as  the  other  evidence  offered  in  immediate 
connection  with  these  matters.  We  are  of  opinion,  however,  that  the  appel- 
lee did  not  waive  any  right  it  may  have  by  the  objections  made  to  the  proof  of 
loss,  for  in  the  first  communication  made  to  the  appellants  in  regard  to  the 
loss  the  objection  of  subsequent  insurance  in  excess  of  that  allowed  by  the  ap- 
pellee was  urged,  and  there  is  nothing  in  that  communication  which  evidences 
an  intention  of  the  insurance  company  to  waive  any  right  it  then  had.  For 
the  reasons  stated,  the  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  reuianded. 

v.6s.w.no.8 — 89 


Digitized  by 


Google 


610  B0UTHWB8TERN   RBPORTEB.  [TeX. 


Lane  c.  Phillips. 

(Supreme  Court  of  Texas.    December  2, 1887.) 

HomESTEAD — ^Who  Entitled  to— Father  Supporting  Illegitimate  Children. 

An  unmarried  man  was  the  of  owner  and  occupied  certain  land,  a  part  of  wMoh 

cultivated,  as  his  home  for  more  than  five  years,  with  his  mistress  and  their  two 
illegitimate  children.  Held^  that  he  and  his  illegitimate  children  constituted  such 
a  family  as  is  entitled  to  the  homestead  exemption,  and  that  the  property  was  not 
subject  to  an  execution  sale. 

Appeal  from  district  court,  San  Augustine  county;  James  I.  Perkins, 
Judge. 

Trespass  by  Jerry  Lane  to  try  title  to  certain  land  occupied  by  him,  his 
mistress,  and  their  two  illegimate  children,  as  a  home,  and  purchased  by 
William  Phillips,  defendant,  at  an  execution  sale.  Judgment  for  defendant. 
Plaintiff  appealed. 

S.  W,  Blount,  Jr.,  for  appellant.     Bu^^  Price,  for  appellee. 

Statton,  J.  This  is  an  action  of  trespass  to  try  title,  which  was  insti- 
tuted by  the  appellant  and  trif'd  without  a  jury.  It  appears  from  the  conclu- 
sions of  fact  filed  that  the  appellant  was  the  owner  of  the  land,  and  that  a 
judgment  was  obtained  against  him  on  which  an  execution  issued,  and  this 
was  levied  en  the  land  in  controversy,  which  was  subsequently  sold,  and  at 
that  sale  the  appellee  became  the  purchaser.  These  proceedings  are  found  to 
be  regular  and  sufficient  to  pass  title  to  the  appellee,  unless  the  property  was 
the  homestead  of  the  appellant  at  the  time  of  the  levy.  The  facts  bearing  on 
that  question  are  thus  stated  in  the  conclusions  of  fact:  ^  At  the  date  of  said 
levy  plaintiff  was  a  single  man,  had  never  been  married,  but  was  living  in 
a  house  on  said  land,  occupying  the  same  as  a  home,  and  had  so  resided  more 
than  five  years  before  said  time.  That  he  had  living  with  him  a  woman 
with  whom  he  had  lived  and  cohabited  for  more  than  twelve  years  before  the 
levy,  and  two  illegitimate  children  of  whom  he  was  the  father  and  said  wo- 
man the  mother;  that  he  and  said  woman  and  children  lived  together  in  all  re- 
spects as  husband  and  wife  and  children,  except  that  he  and  said  woman  had 
never  been  married."  It  further  appeared  that  part  of  the  land  was  culti- 
vated. There  is  also  a  finding  that  a  sister  of  the  appellant  and  her  children 
lived  on  the  land,  which  was  contiguous  to  some  owned  by  her;  but  as  this 
fact  has  no  influence  upon  the  decision  which  will  be  made  on  this  appeal,  the 
particulars  of  the  sister's  occupancy  need  not  be  stated.  The  court  found 
that  such  an  aggregation  of  persons  did  not  constitute  a  family  within  the 
meaning  of  the  law  exempting  the  homestead  from  forced  sale,  and  entered 
a  judgment  in  favor  of  the  defendant.  The  correctness  of  this  conclusion  is 
the  sole  question  in  the  case,  the  tract  of  land  containing  less  than  200  acres. 

It  is  very  clear  that  a  family,  such  as  is  contemplated  by  the  constitution 
and  laws  exempting  the  homestead  from  forced  sale,  cannot  be- made  up  with 
constituents  consisting  only  of  a  man  and  woman  living  together  as  were  the 
appellant  and  the  woman  with  whom  he  was  living.  The  law  prohibits  and 
makes  penal  such  cohabitation  as  existed  between  the  appellant  and  the  wo- 
man with  whom  he  lived,  and  it  never  was  intended  that  persons  so  associ- 
ated, and  living  in  plain  violation  of  law,  should  be  deemed  a  family  which 
it  is  the  purpose  of  the  homestead  exemption  to  protect.  To  constitute  a 
family,  within  the  meaning  of  the  law  giving  the  homestead  exemption*  the 
persons  who  dwell  together  must  not  in  the  fact  of  so  doing  be  violators  of 
the  law  of  the  land.  If,  however,  the  relationship  between  the  appellant  and 
the  children  who  lived  with  him  be  such  as  to  constitute  those  persons  a 
family,  then  his  homestead  right  must  be  recognized  and  enforced,  notwith- 
standing the  fact  that  his  cohabitation  with  the  woman  was  illegal;  for  the 
homestead  right,  existing  by  reason  of  and  for  the  protection  of  the  f ami]y» 
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of  ^vhomsoever  composed,  cannot  be  defeated  by  the  fact  that  the  head  of  the 
family  permitted  another  person,  with  whom  he  unlawfully  cohabited,  to 
dwell  on  the  land.  Whitehead  v.  Tapp,  69  Mo.  415.  Th^re  has  been  much 
controversy  as  to  the  relationship  which  must  exist  between  persons  dwelling 
together  to  constitute  a  family  within  the  meaning  of  the  laws  giving  the 
homestead  exemption ;  but  we  will  not  attempt  to  reconcile  them,  or  to  lay 
down  a  rule  which  can  be  applied  in  all  cases.  If  the  children  who  lived 
with  the  appellant  had  been  born  unto  him  in  wedlock,  no  one  would 
question  that  they  and  he  would  constitute  a  family  entitled  to  home- 
stead exemption,  though  he  was  living  with  a  mistress.  They,  however, 
were  not  so  born  unto  him,  and  while  they  are  his  children  in  fact,  the  rules 
of  the  common  law  refuse  to  recognize  them  as  his  children,  to  impose  upon 
him  the  duties  and  obligations  which  the  lawful  father  cannot  avoids  or  to  con- 
fer upon  them  the  right  to  support  and  paternal  care  which  the  child  begotten 
in  wedlock  has.  The  harshness  of  this  rule  has  long  been  felt,  and  in  Eng- 
land, and  in  some  of  the  states,  statutes  have  existed,  and  still  exist,  which 
compel  the  father  of  an  illegitimate  child  to  support  it  or  to  contribute  to  its 
support.  Such  statutes  will  iUustrate  the  fact  that  such  a  tather  does  not 
sustain  the  same  relation  to  his  illegitimate  child  with  reference  to  obligation 
to  support  it  as  one  not  so  related  to  it  does.  Upon  what  theory  can  statutes 
such  as  we  have  referred  to  be  held  valid?  It  has  usually  been  said  that  the 
state  has  the  power  to  pass  such  laws  in  order  to  protect  the  public  from  lia- 
bility to  support  the  child,  and  this  may  be  admitted ;  but  if  there  be  no 
liability  resting  on  the  father  to  support  the  child,  other  than  such  as  he  must 
bear  in  common  with  other  members  of  society,  whence  the  power  to  impose 
upon  him  the  entire  burden  ?  A  statute  which  would  require  A.  to  support  the 
child  of  B.  would  most  probably  be  held  contrary  to  such  constitutional  provis- 
ions as  provide  for  equality  in  public  burdens,  or  would  be  held  to  be  the 
exercise  of  an  arbitrary  power  inconsistent  with  that  relation  between  the 
state  and  the  subject  which  all  governments  not  thoroughly  despotic  recog- 
nize. Such  statutes  as  we  have  referred  to  are  standing  protests  against  the 
common-law  rule  as  to  the  obligation  of  a  father  to  support  his  illegitimate 
child.  They  recognize,  however,  not  only  the  high  moral  obligation  the 
father  is  under  in  such  cases,  but  also  the  natural  obligation  which  the  com- 
mon law,  for  reasons  of  public  policy,  refused  to  enforce;  for  it  would  be  dif- 
ficult to  justify  a  law  enforcing  or  imposing  a  personal  obligation  upon  the 
sole  ground  that  its  enforcement  would  compel  the  performance  of  a  merely 
moral  duty.  There  is  a  natural  obligation  on  one  who,  out  of  wedlock,  has 
brought  a  child  into  existence,  to  support  it  during  the  years  of  its  inability 
to  take  care  of  itself.  If  a  statute  existed  in  this  state  which  authorized  the 
father  of  an  illegitimate  child  to  have  its  custody,  and  made  him  liable  for 
its  support,  no  one  would  question  that  such  a  father  and  child  living  together 
would  constitute  a  family.  If,  without  a  statute,  the  father  recognizes  his 
natural  and  moral  obligation  to  the  child,  and  takes  it  to  his  home,  and  there 
supports  it,  is  his  ability  to  do  this  to  be  restricted  by  withholding  from  him 
the  exemption  which  he  would  be  entitled  to  if  he  did,  under  legal  compul- 
sion, that  which  he  does  voluntarily?  Such  is,  in  our  opinion,  not  the  spirit 
of  the  laws  giving  exemptions.  iN'o  stronger  natural  or  moral  obligation 
could  rest  on  the  appellant  than  that  which  he  is  under  to  support  his  children 
who  live  with  him,  illegitimate  though  they  be;  and  we  are  not  willing  to  hold 
that  nothing  short  of  of  a  legal  obligation  to  support  them  willsulliceto  make 
them  constituents  of  his  family.  This  case  in  its  facts  is  much  like  the  case 
of  Bell  v.  Keach,  80  Ky.  44.  In  that  case  property  claimed  to  be  exempt  was 
seized  and  sold  under  execution,  and  it  appeared  that  the  person  claiming  the 
exemption,  without  marriage,  had  lived  with  a  woman  for  about  20  years,  she 
passing  for  his  wife,  and  having  by  him  one  son  then  about  19  years  of  age. 
The  father,  mother,  and  son  constituted  the  family ;  and  in  disposing  of  the 
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case  the  court  said:  "It  may  be  true  that  the  appellee  and  the  woman  resid- 
ing with  him  were  living  in  adultery,  and  that  he  may  not  have  been  strictly 
under  any  natural  Or  legal  obligation  to  support  her;  and  counsel  for  appel- 
lant contends  that  it  would  be  against  public  policy,  as  well  as  the  spirit  of  the 
exemption  laws,  to  treiit  persons  thus  dwelling  together  as  entitled  to  its 
salutary  provisions.  But  it  is  not  necessary  to  decide  how  the  exemption 
laws  should  be  construed  or  administered,  if  they  alone  were  to  be  affected. 
For  whatever  may  be  their  offenses,  or  the  relation  they  sustain  to  each 
other,  appellee  was  under  a  moral  and  natural  obligation  to  support  his  in- 
fant son,  though  he  may  have  been  born  out  of  wedlock;  and  so  far  from  be- 
ing against,  it  is  in  accordance  with,  the  spirit  of  the  law,  as  well  as  public 
policy,  that  he  should  be  treated  as  a  member  of  the  family  of  appellee."  We 
are  of  the  opinion  that  the  appellant  and  his  children  constituted  such  a 
family  as  is  entitled  to  the  homestead  exemption,  that  the  property  in  con- 
troversy was  not  subject  to  forced  sale,  and  that  judgment  should  have  been 
rendered  in  his  favor. 

The  judgment  of  the  district  court  will  be  reversed,  and  here  rendered  in 
favor  of  the  appellant.    It  is  so  ordered. 


MILL.S  V.  Bboavn  et  ah 

{Sujrreme  Court  of  Texas.    December  6, 1887.) 

Husband  and  Wife — CJommxjnitt  Property— Homestead  Pre-emption. 

In  an  action  for  trespass  to  try  title  to  land,  defendant  claimed  under  a  deed  to 
an  undivided  half ^  and  plaintiffs  claimed  under  a  patent  issued  to  them  as  heirs  of 
their  mother,  a  widow,  who  had  applied  for  the  land,  and  paid  the  surveyor's  fees. 
It  appeared  that  she  had  then  married  defendant's  grantor,  and  as  husband  and 
wife  they  had  made  the  settlement  required  by  law  to  acquire  homestead.  Held, 
that  the  nusband  acquired  a  half  interest  in  such  homestead  with  his  wife. 

Appeal  from  district  court,  Shelby  county;  J.  G.  Hazlewood,  Judge. 

This  was  an  action  of  trespass  to  try  title  to  certain  lands,  brought  by  Wade 
Brown  and  others  against  W.  F.  Mills.  Judgment  was  rendered  for  the 
plaintiffs,  and  the  defendant  appealed. 

E,  B.  Wheeler  and  Drury  Field,  for  appellant. 

Willie,  C.  J.  The  appellees  brought  this  action  of  trespass  to  tiy  title 
against  W.  F.  Mills  to  recover  160  acres  of  land  lying  in  Shelby  county.  The 
defendant  pleaded  not  guilty,  suggested  improvements  in  good  faith,  and  set 
up  title  under  one  Yarborough  to  an  undivided  one-half  interest  in  the  land, 
and  asked  judgment  therefor,  and  for  partition.  The  judge  to  whom  the 
cause  was  submitted,  upon  the  law  and  facts,  rendered  judgment  for  the  plain- 
tiffs for  a  recovery  of  the  land,  subject  to  an  interest  for  Yarborough's  life  in 
one-third  thereof,  which  he  decreed  to  Mills,  and  ordered  partition  accordingly. 
From  tliis  judgment  the  defendant  below  appealed  to  this  court. 

The  land  was  patented  to  the  heirs  of  Mary  Roberts,  deceased,  and  the  ap- 
pellees were  heirs,  and  representatives  of  heirs,  of  said  deceased.  Mary  Rob- 
erts, while  a  widow  with  three  children,  appellees  in  this  cause,  applied  for  a 
pre-emption  of  the  land  in  controversy;  paid  the  surveying  fees,  amounting  to 
eight  dollars ;  then  married  Yarborough,  and  they  moved  upon  the  land,  where 
they  continued  to  reside  tog(  ther  until  her  death;  and  he  remained  there  un- 
til some  time  afterwards,  when  he  sold  out  his  interest  in  the  premises  to  the 
appellant,  and  moved  away.  There  was  some  conflict  in  the  evidence  as  to 
who  paid  the  file  and  surveying  fees;  but  the  court  below  having  found  that 
these  were  paid  with  the  separate  means  of  Mary  Roberts,  and  the  testimony 
being  sufficient  to  warrant  that  finding,  the  Ciise  must  be  treated  upon  the 
theory  that  it  was  correct.  As  to  the  fact  that  at  the  time  Mary  Roberts  first 
moved  upon  the  land  she  was  the  wife  of  Yarborough,  and  he  the  head  of  the 
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family  of  which  she  was  a  member,  there  was  no  dispute.  It  was  also  shown 
that  they  liad  agreed  to  marry  before  she  made  a  file  upon  the  land,  and  that 
the  file  was  made  for  the  purpose  of  getting  them  a  hom'e  after  they  should 
marry,  and  that  at  that  time  there  were  no  improvements  upon  it,  and  that 
all  these  were  made  after  they  settUd  upon  the  land.  It  is  very  clear,  too, 
that  the  land  was  granted  by  the  state  as  a  pre-emption  homestead,  and  the 
right  to  it  acquired  by  reason  of  a  compliance  with  the  prerequisites  prescribed 
by  the  statutes  of  our  state.  In  evei-y  homestead  pre-emption  law  which  has 
existed  in  Texas  it  has  been  made  a  prerequisite  to  the  grant  that  an  actual 
settlement  and  improvement  of  the  land  granted  should  have  taken  place. 
These  laws  have  been  enacted  to  bring  about  a  settlement  of  the  public  lands, 
and  to  provide  homes  for  those  who  might  be  without  them.  Hence,  lands 
are  given  as  homesteads  to  actual  settlers  only;  and  it  is  only  upon  condition 
that  they  have  been  so  occupied  that  an  application  for  survey  can  be  granted, 
and  a  patent  thereafter  issue  to  the  claimant.  The  proceedings  contemplated 
by  law  to  take  place  are,  first,  an  actual  settlement  upon  the  land;  then  an 
application  for  survey;  then  a  survey  and  return  of  field-notes  by  the  proper 
officer;  all  this  to  be  followed  by  a  continued  residence  upon  the  land  for  a 
given  time,  with  an  improvement  of  the  same;  and  tJiereafter  a  patent  issues 
to  the  claimant.  Acts  1870,  p.  68;  Acts  1871,  p.  16;  Acts  1873,  p.  101;  Rev. 
St.  art.  3937  et  seq.  Settlement  upon  the  land  is  the  first  step  towards  obtain- 
ing title,  and  without  it  no  application  for  a  survey  of  the  land  can  be  granted. 
To  obtain  160  acres,  the  settlement  must  be  made  by  a  family,  and,  when  the 
family  has  for  its  head  a  husband  and  wife,  the  right  to  the  land  is  acquired 
by  their  joint  settlement;  it  is  the  product  of  their  joint  efforts  and  labor,  and 
hence  the  community'  property  of  the  marriage.  The  same  rule  obtains  as  in 
the  case  of  head-right  certificates  granted  to  a  party  by  reason  of  his  being  a 
maiTied  man.  The  wife  is  regarded  as  contributing  equally  with  the  husband 
to  the  acquisition  of  the  land,  and  it  is  held  to  be  the  property  of  the  marital 
partnership.  To  ascertain,  therefore,  the  statiis  of  the  property  in  contro- 
versy, we  must  find  out  by  whom  the  first  actual  settlement  upon  it  was  made, 
of  whatthe  family  consisted  that  first  occupied  the  land,  and  in  whose  behalf 
an  application  could  thereafter  be  made  for  a  homestead  pre-emption.  The 
evidence  upon  that  point  is  clear  and  undisputed.  The  settlement  was  made 
by  Yarborough  and  his  wife,  formerly  Mary  Roberts,  and  her  children  by  a 
former  marriage.  This  initial  and  absolutely  essential  step  was  the  joint  en- 
terprise of  husband  and  wife.  The  occupation  was  continued  by  them  jointly 
so  long  as  the  wife  lived,  and  by  the  husband  till  the  title  matured.  Consid- 
ered in  reference  to  this  state  of  facts  alone,  there  cannot  be  a  shadow  of  a 
doubt  thai  the  husband  had  the  same  interest  in  the  land  i\s  that  held  by  the 
wife  or  her  heirs,  and  that  it  was  community  estate.  And  we  are  of  the 
opinion  that  the  fact  that  Yarborough's  wife  had  before  marriage  filed  a  pre- 
emption claim  to  the  land,  and  paid  the  surveying  fees  out  of  her  own  money, 
does  not  affect  the  right  of  her  husband  to  a  community  interest  in  the  home- 
stead pre-emption.  The  law,  as  we  h^ive  seen,  does  not  contemplate  that  a 
survey  shall  be  m^vde,  or  an  application  therefor  filed,  until  the  pre-emptors 
have  actually  settled  upon  the  land.  •Such  acts  must  necessarily  inure  to  the 
benefit  of  the  family  who  make  the  first  settlement;  and  no  steps  taken  pre- 
vious to  that  time  by  any  member  thereof  for  the  benefit  of  any  portion  of  the 
family,  to  the  exclusion  of  the  remainder,  can  defeat  the  object  of  the  law, 
which  is  to  give  to  actual  settlers  a  home  upon  land  previously  occupied  l?y 
them.  The  law  declares  that  the  family  that  settles  upon  the  land  must  have 
it  surveyed;  and  if  a  husband  and  wife  are  at  the  head  of  the  family,  and  the 
land  has  not  been  assigned,  the  title  must  issue  for  the  benefit  of  them  or  their 
heirs  at  the  end  of  three  years  of  occupation. 

Yet  the  appellees  contend  that  Mary  Roberts,  on  the  eve  of  marriage,  and 
before  moving  upon  the  land,  and  with  the  intent  that  her  future  husband 
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should  with  her  and  her  children  make  the  flrst  settlement  thereon,  oould  de- 
feat the  right  which  the  law  accorded  him  by  reason  of  such  settlement,  by 
doing  an  act  wholly  unauthorized  by  law.  To  state  this  proposition  is  to  show- 
that  it  has  no  foundation  upon  which  to  rest.  Nor  could  the  payment  of  the 
surveyor's  fees  out  of  her  separate  money  change  the  status  of  the  title.  The 
land  was  not  acquired  through  this  payment,  but  through  the  joint  effort  of 
her  husband  and  herself  in  settling  upon  the  land  and  improving  it.  These 
fees  were  not,  in  contemplation  of  law,  due  until  after  the  settlement  was 
made.  They  were  a  mere  advancement  by  the  wife  to  pay  a  debt  of  the  com- 
munity, without  the  payment  of  which  their  title  to  the  property  could  not 
be  perfected.  She  thereby  became  a  creditor  of  the  community  to  the  extent 
of  the  money  advanced,  and  her  claim  a  charge  upon  the  property  saved  ta 
the  marital  partnerehip.  The  amount  advanced  was  eight  dollars,  one-half  of 
which  was  due  from  her  community  interest  in  the  land.  The  issuance  of  the 
patent  to  the  heirs  of  Maiy  Roberts  did  not,  of  course,  deprive  Yarborough 
of  his  interest  in  the  land;  for  property  conveyed  to  either  husband  or  wife 
inures  to  their  common  benefit,  if  acquired  by  their  common  labor  or  money. 
From  these  views  the  inevitable  conclusion  is  that  Yarborough,  at  the  date 
of  his  conveyance  to  Mills,  owned  an  undivided  one-half  interest  in  the  land 
in  controversy,  and  the  improvements  thereon,  and  to  that  extent  the  appel- 
lant received  a  good  title  from  him;  that  the  appellees  were  therefore  entitled 
to  recover  of  him  only  an  undivided  one-half  interest  in  the  property,  it  being 
all  that  they  inherited  from  their  mother,  and  one-half  of  the  money  advanced 
by  her  to  pay  the  file  and  surveying  fees  upon  the  pre-emption  claim. 

The  finding  of  the  court  below  was  not  in  accordance  with  these  views,  and 
the  judgment  must  accordingly  be  reversed.  It  will  be  here  rendered  so  far 
as  to  decree  that  the  appellees  recover  of  the  appellant  an  undivided  interest 
in  the  land  in  controversy,  and  the  improvements  thereon,  and  four  dollars  in 
money;  and  the  cause  will  be  remanded  to  the  court  below,  with  instructions 
to  cause  partition  to  be  made  between  the  appellant  and  the  appellees  in  ac- 
cordance with  this  decree,  making  the  four  dollars  a^harge  upon  the  half 
awarded  to  the  appellant,  to  be  enforced  in  manner  as  provided  by  law. 


Wheeler  v.  Boyd. 
{Supreme  Court  of  Texas.    December  6,  1887.) 

1.  VEin>oR  ANB  Vendbk—Defensb  to  Action  for  Pmob— Defect  in  Quantity. 

In  an  action  by  a  vendor  on  a  note  for  the  purchase  price  of  land,  defendant 
claimed  an  abatement  for  deficiency  in  the  land,  but  the  evidence  showed  that  the 
defendant  did  not  rely  unon  the  plaintiff's  representations  as  to  the  nui^ber of  acres 
in  the  tract,  hut  believed  before  the  contract  was  closed  that  there  were  10  acres 
less.  Held^  he  could  not  claim  an  abatement  in  the  price,  as  there  is  nothing  to 
show  either  fraud  or  mutual  mistake. 

2.  Same — Practice— Appointment  of  Surveyor. 

Rev.  St.  Tex.  art.  4800.  providing  that  in  actions  of  trespass  to  try  title  the  oonrt 
may  appoint  a  surveyor  to  survey  the  land  in  controversy,  applies  only  to  such  cases, 
and  gives  no  authority  for  the  appoinUnent  of  a  surveyor  in  an  action  on  a  promis- 
sory note  GTiven  for  the  purchase  price  of  a  tract  of  land  where  the  defense  is  a 
partial  failure  of  consideration,  in  tha%the  tract  contains  a  less  number  of  acres 
than  was  contracted  for. 
B.  Same — Defect  in  Quantity — ^Instructions. 

In  an  action  on  a  promissory  note  given  for  the  purchase  price  of  a  tract  of  land, 
where  the  defense  was  that  the  tract  contained  a  less  number  of  acres  than  was 
contracted  for,  an  instruction  that  if  the  land  was  sold  by  the  tract,  and  the  vendee 
9  had  equal  opportunity  with  the  vendor  to  know  the  amount  of  land  before  he  took 
his  deed,  and  was  required  by  the  vendor  to  judge  for  himself  as  to  the  quantity  of 
land,  he  took  the  risk  of  the  deficiency,  was  properly  refused. 
4.  Same— Estimate  of  Amount  to  be  Deducted. 

In  an  action  on  a  promissory  note  giyen  for  the  purchase  price  of  a  tract  of 
land,  the  defense  was  that  the  tract  contained  a  less  number  of  acres  than  was  con- 
tracted for.  The  court  instructed  the  jury  that  if  they  found  a  deficiency  in  the 
number  of  acres  they  should  deduct  the  value  thereof  from  the  whole  oontraot  price 
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and  if  there  was  less  cleared  land  than  was  represented  to  be  they  should  find  the 
difference  in  value  of  the  deficiency  in  a  cleared  and  in  an  uncleared  state,  and  de- 
duct that  amount  also.  Held,  that  the  Instruction  was  erroneous,  as  it  was  in  efleol 
an  iustruotion  to  make  two  deductions  for  the  same  deficiency. 

Error  from  district  court,  Shelby  county;  J.  G.  Hazlewood,  Judge. 

This  action  was  brought  by  M.  W.  Wheeler  ngainst  B.  E.  Boyd  on  a  prom- 
issory note  given  for  the  purchase  price  of  a  tract  of  land.  The  defendant 
claimed  an  abatement  on  the  price,  as  the  tract  contained  a  less  number  of 
acres  than  was  contracted  for.  The  jury  allowed  a  large  deduction  from  the 
note,  and  the  plaintiff  took  this  writ  of  error. 

Wlieeler  &  WJieeler,  Drury  Fields  and  H,  Chilton,  for  plaintiff  in  error. 
T.  P.  Toung  and  A.  U.  Booty,  for  defendant  in  error. 

Gaines,  J.  This  suit  was  brought  by  the  plaintiff  in  error  against  the  de- 
fendant to  recover  a  balance  alleged  to  be  due  upon  a  promissory  note,  and  to 
enforce  a  lien  upon  a  tract  of  land  for  the  purchase  money  of  which  it  was 
executed.  The  defendant,  in  his  special  answer,  did  not  deny  the  execution 
of  the  note  or  the  sale  of  the  land,  but  claimed  that  there  was  a  gross  defi- 
ciency in  the  quantity  of  land  as  estimated  in  the  transaction,  and  asked  an 
abatement  of  a  corresponding  portion  of  the  purchase  money.  The  plaintiff 
recovered  a  judgment,  but  for  a  less  sum  than  he  claimed,  and  hence  has  sued 
out  a  writ  of  error  to  this  court. 

The  court,  at  the  instance  of  defendant,  but  over  the  objections  of  the 
plaintiff,  appointed  a  surveyor  to  make  a  survey,  and  report  the  number  of 
acres  found  in  the  tract.  The  surveyor  having  performed  the  work  and  filed 
his  report,  this  was  offered  in  evidence  by  the  defendant,  and  was  admitted 
by  the  court.  The  plaintiff  objected  to  the  admission  of  this  evidence,  and 
saved  the  point  by  a  bill  of  exceptions.  We  think  the  ruling  of  the  court  er- 
roneous. Article  4800,  Kev.  St.,  provides,  in  substance,  that  in  the  action  of 
trespass  to  try  title  the  court  may.  either  in  term-time,  or  vacation,  and  at 
the  instance  of  either  party,  or  of  its  own  motion,  appoint  a  surveyor  to  sur- 
vey the  premises  in  controversy,  and  that  his  report,  if  not  rejected  for  good 
cause  shown,  shall  be  admitted  in  evidence.  This  provision  is  are-enactment 
of  the  third  section  of  the  act  of  February  5,  1840,  which  provided  for  the 
action  of  trespass  to  try  title,  and  is  a  part  of  chapter  1,  tit.  96,  Rev.  St., 
which  relates  solely  to  pleading  and  practice  in  that  action.  There  is  no  such 
provision  in  the  original  practice  acts  of  the  congress  of  the  republic  and  of 
the  legislature  relating  to  district  courts,  or  in  the  corresponding  chapters  of 
the  Revised  Statutes,  which  regulates  the  practice  of  the  district  and  county 
courts.  The  inference  is  clear  that  no  such  authority  was  intended  to  be  con- 
ferred upon  the  courts,  except  in  suits  for  the  trial  of  the  title  to  land.  After 
the  report  was  introduced,  the  defendant  called  the  surveyor,  and  examined 
him  concerning  the  survey;  and  the  plaintiff  was  thereby  afforded  the  oppor- 
tunity of  a  cross-examination.  The  defendant  now  insists  that  this  cured  the 
error  in  admitting  the  report,  if  error  it  were.  But,  for  reasons  to  be  herein- 
after stated,  the  judgment  must  be  reversed  upon  another  ground,  and  we 
need  not,  therefore,  decide  whether  the  error  was  reveraible  or  not. 

The  deed  introduced  in  evidence  was  dated  January  22, 1883,  and  the  note 
bore  date  as  of  the  same  day,  and  was  payable  on  the  first  day  of  November 
next  thereafter,  but  called  for  interest  at  the  rate  of  10  per  cent,  per  annum 
from  January  1,  1882.  The  conveyance  described  the  lands  by  metes  and 
bounds,  and  as  *' containing  one  hundred  and  thirty  acres  more  or  less."  The 
tract  was  bounded  upon  one  side  by  a  creek,  and,  on  account  of  the  meanders 
of  the  stream,  was  in  a  very  irregular  shape,  and  its  quantity  difficult  of  esti- 
mation. The  surveyor  testified  that  "no  surveyor  could  tell  exactly  how 
much  land  there  is  without  measuring  all  the  curves,  and  that  to  do  it  cor- 
rectly would  take  a  week."     He  says,  also:   "I  meandered  the  length  of  the 
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creek  by  offsets.  The  base  was  on  the  line  at  right  angles."  He  estimated 
that  the  entire  tract  contained  only  93  acres.  Defendant  testified,  in  sub- 
stance, that  about  January  1,  1882,  he  went  to  the  plaintiff  to  buy  the  land, 
and  that  plaintiff  told  him  there  were  140  or  145  acres  in  the  entire  tract,  and 
about  75  acres  of  cleared  land.  They  agreed  that  defendant  should  take  pos- 
session of  the  land,  and  cultivate  it  for  the  year  1882,  and  that  if  he  paid 
plaintiff,  by  the  end  of  the  year,  interest  on  the  purchase  money,  (which  was 
fixed  at  $800,)  and  one-half  of  the  principal,  plaintiff  would  execute  him  a 
deed,  and  take  his  note  for  the  balance.  If  the  defendant  should  not  be  able 
to  comply  with  these  conditions  he  was  to  pay  plaintiff  for  the  use  and  occu- 
pation oi  the  premises.  Defendant  was  not  able  to  comply,  literally,  with  the 
terms  of  the  agreement,  but  turned  over  to  plaintiff  eight  bales  of  cotton  as  a 
first  payment,  and  thereupon  the  note  and  deed  were  executed.  It  would 
seem  that  the  plaintiff  was  to  sell  the  cotton  and  credit  tlie  proceeds,  and  that 
this  was  the  reason  that  the  note  was  taken  for  the  whole  purchase  money, 
with  interest  from  the  time  of  defendant's  taking  possession,  and  not  merely 
for  the  balance.  At  the  time  the  conveyance  was  being  drawn,  and  before  it 
was  executed,  plaintiff  remarked  "that  there  might  not  be  145  acres,  and  we 
will  say  TJO  acres."  Defendant  also  said  in  his  testimony:  "At  the  time  the 
deed  was  made,  I  thought  the  open  land  was  short  10  acres,  and  the  entire 
tract  short  20  acres.  I  thought  when  the  deed  was  made,  tliat  there  was  as 
much  as  130  acres  in  the  tract.  The  improved  land  was  the  main  induce- 
ment to  me  to  buy  at  the  price  I  paid  for  it.  I  wanted  good  land  and  open 
land.  In  the  condition  the  open  land  was  in  it  was  worth  $10  per  acre." 
Recurring  again  to  the  testimony  of  the  surveyor,  it  is  to  be  noted  that  after 
having  sworn  that  there  was,  as  he  thought,  about  55  or  60  acres  of  cleared 
land  on  the  tract,  he  returned  to  the  stand  to  correct  his  testimony  and  said: 
"I  now  think  by  estimating  the  uncleared  land  on  the  tract  there  would  be  as 
much  as  (59  acres  of  cleared  land.  The  growth  along  the  creek  had  been  cut 
off  except  about  one  acre  in  the  bend.  *  ♦  ♦  The  margin  along  the  creek 
is  of  greater  or  less  width,  but  they  cultivate  as  near  the  creek  as  they  could 
get,  and  leaving  out  this  margin  on  the  creek  there  is  not  more  than  60  acres." 
Thus  it  appears  that  appellee  had  been  in  possession,  and  had  cultivated  the 
land  for  more  than  12  months  before  the  sale  was  finally  consummated  by  the 
executionof  the  deed  and  note;  that,  at  this  time,  bethought  the  cleared  land 
fell  short  of  appellant^s  estimate  by  10  acres.  From  this  it  is  also  apparent 
that  when  the  deed  was  made  and  the  note  given  he  thouglit  he  was  getting 
only  65  acres.  The  deficiency  in  the  cleared  land,  if  any,  must  therefore  have 
been  very  little.  Now  there  was  no  controversy  about  the  payments  on  the 
note,  and  the  verdict  of  the  jury  was  for  only  $125.78;  and  counsel  for  plain- 
tiff in  error  in  argument  has  submitted  a  calculation  tending  to  show  that,  in 
order  to  attain  this  result,  the  jury  must  have  allowed  an  abatement  for  defi- 
ciency in  quantity  of  3266,  leaving  accordingly  only  $534  of  the  principal  sum 
justly  due  on  the  note  at  the  date  of  its  execution.  The  calculation  is  sub- 
stantially correct.  Taking  $534  as  the  original  principal  of  note,  and  calcu- 
lating the  interest  and  deducting  the  credits  according  to  the  legal  rule,  gives 
very  nearly  $125  as  the  amount  due  at  the  date  of  the  verdict.  The  deiend- 
ant'testified  that  the  cleared  land  was  the  inducement  to  hi^  p.urcliase,  and 
that  it  was  worth  $10  per  acre.  There  were  at  least  55  or  60  acres  of  this,  so 
that  it  is  apparent  that  the  jury  did  not  allow  plaintiff  as  much  for  the  entire 
tract  as  that  portion  in  cultivation  was  estimated  by  defendant  to  be  worth, 
leaving  out  of  the  account  the  uncleared  part,  of  which  there  was  at  least 
some  30  acres.  The  un justness  of  this  result  is  manifest;  and  it  would  seem 
to  have  been  brought  about  by  the  error  in  the  charge,  which  is  complained  of 
in  the  fourth  assignment  of  error.  In  one  part  of  the  charge,  the  court  in- 
structed the  jury,  in  effect,  that  if  they  found  a  material  deficiency  in  the 
quantity  of  land,  then  they  would  deduct  the  value  of  such  deficiency,  "ac- 
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cording  to  the  contract  price,  from  the  whole  amount  of  the  contract  price,  and 
regard  the  balance  as  the  real  price  of  the  land. "  The  court  then  proceeds  to  m- 
fitructthem  further  what  to  do  in  the  event  they  should  find  that  there  was  less 
open  land  than  plaintiff  represented  and  says:  "Then  you  will  estimate  what 
is  the  difft^rence  in  the  value  of  quantity  of  the  deficiency  in  a  condition  open 
and  tillable,  and  the  same  quantity  unimproved,  and  deduct  this  difference 
from  the  contract  price  also,  and  then  deduct  both  the  value  of  the  deficiency 
in  the  entire  tract  and  the  value  of  the  deficiency  in  the  improved  land,  com- 
pared with  the  same  quantity  unimproved,  and  find  the  balance  after  deduct- 
ing both  these  sums  to  be  the  real  contract  price," etc.  It  resulted  from  this 
that,  however  little  the  value  of  the  imimproved  land  may  have  been,  the  jury 
were  directed  to  deduct  for  any  deficiency  in  it  at  the  average  price  per  acre 
of  the  whole  tract,  and  for  any  deficiency  found  by  them  in  the  improved  land 
they  were  authorized  to  subtract  not  only  the  average  price  per  acre,  but  also 
the  difference  between  the  value  of  such  deficiency  in  an  improved  state,  and 
its  value  unimproved.  The  result  of  this  instruction  was  to  allow  the  defend- 
ant an  abatement,  at  the  rate  of  86.15  per  acre,  for  a  deficiency  in  uncleared 
land,  which  was  probably  estimated  at  about  $2  per  acre.  As  to  the  land  in 
cultivation,  he  was  allowed,  by  this  charge,  not  only  $6.15,  the  average  con- 
tract price  per  acre,  but  also  the  difference  between  the  value  in  an  im- 
proved and  the  value  in  an  uncleared  state,  although  there  was  no  evidence 
ss  to  the  worth  of  the  latter.  It  is  manifest  that  this  more  than  compensated 
defendant  for  the  deficiency,  and  awarded  to  him  the  land  at  a  less  price  than 
he  was  willing  to  pay,  and  at  a  less  price  than  plaintiff  was  willing  to  accept, 
as  evidenced  by  the  terms  of  their  agreement.  It  is  said  by  an  English  au- 
thor: "The  purchaser's  right  is  strictly  to  compensation,  and  not  nexjessarily 
to  an  abatement  of  purchase  money  proportionate  to  the  surface  deficiency; 
thus,  where,  upon  the  sale  of  wood-lands,  the  value  of  the  timber  was  cor- 
rectly stated,  but  the  land  was  represented  to  contain  more  by  26  acres  than 
the  actual  quantity,  he  was  allowed  as  compensation  the  estimated  value  of  26 
«cres,  minus  the  wood."  Dart,  Vend.  308;  Hill  v.  Btickley,  17  Ves.  394. 
Tot  tlie  error  in  the  portion  of  the  charge  which  has  just  been  quoted  the 
judgment  must  be  reversed. 

It  is  insisted,  also,  that  if  the  parties  to  the  transaction  were  mutually  mis- 
taken as  to  the  quantity  of  the  land,  defendant  is  entitled  to  claim  no  abate- 
ment of  the  purchase  money.  The  authorities  are  not  in  accord  upon  this 
question ;  but  we  think  the  decisions  of  this  court  recognize  that  even  in  a  case 
where  the  land  is  sold  in  gross,  and  the  quantity  stated  in  the  conveyance  is 
qualified  by  the  words  "more  or  less,"  the  purchaser  will  be  relieved  in  equity 
if  th«  deficiency  be  great.  The  disparity  being  gross  between  the  quantity  be- 
lieved by  both  parties  to  exist,  and  that  which  is  found  actually  to  exist,  and 
both  having  been  mutually  mistaken,  and  the  quantity  being  a  material. ele- 
ment of  inducement  in  the  sale,  it  is  but  equitable  to  let  the  purchaser  retain 
Ills  bargain,  and  to  relieve  him  from  payment  for  that  which  he  does  not  get. 
O'Counell  v.  Duke,  29  Tex.  299;  Smith  v.  Fly,  24  Tex.  345;  Walling  v.  Kin- 
nard,  10  Tex.  508;  Mitchell  v.  Zimmerman^  4  Tex.  75.  But  we  are  also  of 
opinion  that,  in  this  case,  as  to  the  land  in  cultivation,  the  evidence  does  not 
show  such  a  deficiency  as  to  warrant  any  abatement  of  the  price  on  that  ac- 
<5onnt.  The  defendant  admits  in  his  testimony  that,  before  the  trade  was 
finally  closed,  he  did  not  rely  upon  plaintiff's  representation  that  there  were  75 
acres  of  cleared  land.  He  believed  before  the  deed  was  executed  that  the 
amount  was  10  acres  less.  Now  plaintiff's  representation  cannot  be  treated 
HB  a  w^arranty.  This  is  a  written  contract,  and  there  can  be  no  warranty  ex- 
cept such  as  is  expressed  in  the  deed.  He  can  claim  an  al)atement  only  for 
fraud  or  mutual  mistake.  Even  if  plaintiff  had  intended  to  mislead  hirn,  he 
was  not  misled  as  to  this  matter  to  the  extent  of  believing  that  there  were  75 
acres,  nor  did  he  have  such  belief  resulting  from  mistake.    Besides,  he  oc- 
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cupied  the  land  a  year  before  the  sale,  with  a  view  to  its  purchase,  aiid«  as  we 
infer  from  the  testimony,  lived  upon  it  and  cultivated  it  in  person.  His  at- 
tention had  been  called  to  the  question  of  deficiency  in  the  cleai-ed  land,  and 
his  opportunity  of  knowing  the  quantity  would  seem  fully  equal  to  that  of 
plaintiff.  According  to  the  surveyor,  who  was  defendant's  own  witness,  there 
were  69  acres  in  the  field,  as  was  shown  by  the  imperfect  measurement  which 
he  made;  and  it  seems  to  us  there  is  no  good  reason  for  excluding  from  the 
computation  the  margins  along  the  creek  in  a  case  of  this  character.  The 
plaintiff  asked  the  court  to  charge  the  jury,  in  effect,  "that  if  the  land  was  sold 
by  the  tract,  and  defendant  had  equal  opportunity  with  Wheeler  to  know  the 
amount  of  land  before  he  took  his  deed,  and  was  required  by  Wheeler  to  judge 
for  himself  as  to  the  quantity,  then  defendant  took  the  risk  of  deficiency.*' 
This  charge  was  refused,  and  its  refusal  is  also  assigned  as  error.  We  think 
the  assignment  is  not  well  taken.  There  is  no  testimony  that  defendant  waa 
required  to  judge  for  himself  as  to  the  quantity,  and  we  think  the  charge  would 
have  been  error.  Ordinarily,  when  the  vendor  points  out  the  land,  and  shows 
the  boundaries,  and  makes  a  sale  in  gross,  each  party  having  an  equal  oppor- 
tunity to  inform  himself  as  to  the  quantity,  the  vendee  cannot  claim  an  al^te* 
ment  of  the  purchase  money  by  reason  of  the  deficiency.  But  we  think  if  the 
purchaser  be  misled  by  a  fraudulent  representation,  or  even  one  innocently 
made,  if  it  be  such  as  an  ordinarily  prudent  man  would  rely  upon  under  all 
the  circumstances,  and  the  number  of  acres  represented  be  grossly  in  excess 
of  the  actual  quantity,  he  should  have  relief. 

The  tenth  assignment  is  in  effect  that,  because  there  was  no  evidence  to  show 
the  value  of  the  unimproved  land,  the  jury  did  not  have  the  data  from  which 
to  estimate  the  value  of  the  shortage.  From  what  we  have  already  said,  it  is 
apparent  that  if  defendant  is  entitled  to  any  abatement,  in  order  properly  to 
estimate  the  amount,  there  should  be  evidence  showing  the  value  not  only  of 
the  improved  land,  but  also  of  that  which  was  uncleared.  If  these  parcels 
were  not  severally  estimated  at  the  time  of  the  transaction,  the  contract  price 
of  each  should  be  estimated  according  to  their  respective  values  at  the  date  of 
the  deed. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 


WiTTE  t>.  Gulf,  C.  &  S.  F.  Rt.  Co. 

{Swpreme  Court  of  Texas.    June  14, 1887.) 

Appbai/— Rbvtbw— Wbight  and  Conclusiveness*  of  Eyidbncb. 

Where  there  Is  evidence  to  support  the  verdict  of  a  jury  in  assessing  damages  it 
will  not  be  disturbed,  though  the  evidence  would  have  sustained  a  veralct  f ormany 
times  the  amount  awarded. 

Appeal  from  district  court,  McLennon  coun^ 

This  action  was  brought  by  J.  A.  Witte,  plaintiff,  against  the  Gulf,  Ck>lo- 
rado  &  Santa  Fe  Bail  way  Company,  defendant,  to  recover  ^1,500  damages 
alleged  to  have  been  done  to  a  pasture  and  fencing  by  fire,  caused  by  sparks 
emitted  from  one  of  defendant's  engines.  A  trial  resulted  in  a  verdict  for 
plaintiff,  B.  A.  Witte,  of  61t>4,  who  made  herself  a  party,  as  the  surviving 
widow  of  J.  A.  Witte,  he  having  died  since  the  suit  was  commenced.  Plain- 
tiff, R.  A.  Witte,  appealed. 

Herring  &  Kelley,  for  appellant.    Wm.  M.  Flournoy,  for  appellee. 

Gaines,  J.  The  assignments  of  error  which  complain  of  the  charge  of  the 
court  may  be  disposed  of  in  very  few  words.  The  charges  which  are  objected 
to  are  all  upon  the  question  of  negligence,  and  the  jury  having  found  that  is- 
sue in  favor  of  appellant,  it  is  evident  that  she  has  not  been  prejudiced  by 
them,  if  they  be  erroneous.  The  sole  question  in  the  case  is  raised  by  the  fifth 
and  sixth  assignments  of  error.    That  question  is,  the  jury  having  found  in 
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favor  of  appellant,  did  the  evidence  warrant  them  in  assessing  the  damages 
at  only  $164?  We  will  say  in  the  beginning  that  the  testimony  would  have 
sustained  a  verdict  for  many  times  the  amount  awarded.  The  witnesses  put 
the  area  of  the  land  which  was  burnt  over  at  from  250  to  BOO  acres,  though 
one  of  tliem,  who  testified  most  positively  to  the  greater  number,  stated,  as 
we  understand  his  evidence,  that  the  dimensions  of  the  burnt  strip  was  about 
700  yards  in  length,  and  of  an  average  width  of  about  500  yards.  This  would 
make  it  about  70  acres.  But  whether  this  be  a  mistake  or  not,  it  further  ap- 
peared that  though  the  witnesses  testified  that  the  damage  was  about  three 
dollars  per  acre,  they  based  their  estimate  npon  the  facts  that  land  for  farm- 
ing purposes  rented  at  three  dollars  per  acre  per  annum,  and  that  it  was  con- 
sidered that  for  grazing  it  was  worth  as  much.  The  fire  occurred  in  July, 
and  it  appears  from  the  testimony  that  the  grass  came  again,  but  exactly 
at  what  time  is  not  clearly  shown.  It  appeared,  too,  that  the  grass  was 
dry  when  burned,  but  that  when  it  sprang  up  again  weeds  came  with  it.  It 
was,  however,  shown  that  the  weeds  may  have  been  the  result  in  part  of  the 
previous  grazing  of  the  land.  It  is  evident,  from  the  record,  that  the  grass  as 
It  grew  was  not  a  merchantable  commodity  in  that  community,  and,  there  be- 
ing no  buying  and  selling,  the  value  as  it  stood  must  have  been  in  the  main 
a  matter  of  conjecture.  The  jury  may  have  been  guided  more  by  the  facts 
stated  by  the  witnesses,  from  which  they  deduced  their  estimate,  than  by  their 
opinion  as  to  the  value.  They  may  have  considered  that  only  a  short  time 
elapsed  before  the  grass  was  renewed,  and  that  since  three  dollars  per  acre 
was  its  value  for  the  entire  year,  the  damage  ought  to  be  measured  by  the  time 
the  land  was  denuded  Of  the  grass  and  rendered  unfit  for  the  owner^s  use. 
We  think  the  law  authorized  them  to  look  at  all  the  facts,  and  to  disregard 
the  opinion  of  the  witnesses  if  they  believed  the  result  of  their  calculation  was 
not  warranted  by  the  facts  upon  which  it  was  based.  The  damages  assessed 
seem  to  be  small,  but  we  cannot  say,  from  the  testimony,  that  it  is  not  a  full 
compensation  for  the  injury  actually. sustained.  The  matter  was  peculiarly 
within  the  province  of  the  jury,  and  we  cannot  disturb  their  verdict,  under 
the  peculiar  circuui stances  of  the  case,  without  departing  from  the  uniform 
rule  that  their  finding  must  be  held  conclusive,  when  there  is  evidence  to 
support  it. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Gaithjegr  V,  Hanrick. 
(I^preme  Court  of  Tetxas.    November  23, 1887.) 

1.  Public  Lands— Mbxioan  Grant*— GENDiNBXEsal— Evidence. 

The  first  leaf  or  page  of  a  certified  translated  copy  of  the  Spanish  grant,  under 
which  plaintiif  in  trespass  to  try  title  claimed,  showed  the  following  words  and  fig* 
ures :  "200.  Title  in  favor  of  Eafael  de  Aquirre  [the  grantor]  for  11  leagues  of  lano^ 
—ten  of  which  are  situated, "  etc., "  [describing  it  J— issued  by  L.  Lessosier,  alcalde  or 
Ban  Filipe,  October  22, 1839;"  then  written  in  Denoil,  "This  is  the  genuine  title  to 
Baf  ael  de  Aquirre,  the  name  *  Perfecto  Valdiz » inserted  through  mistake.  J.  P.  B. ; » 
also  in  pencil,  ^  see  Mr.  Borden^s  letters,  pile  3,636.  Refer  to  title  to  Rafael  de  Aquirre.  ^ 
"Note  1.  The  above  is  a  true  copy  of  tne  jnemoranda  attached  to  the  title. "  One 
of  the  issues  was  as  to  the  validity  of  the  Spanish  grant,  the  defense  being  set  up 
that  it  was  a  forgery.  Held,  that  said  first  leaf  was  not  admissible,  it  being  in  the 
nature  of  hearsay,  the  provisions  of  Rev.  St.  Tex.  arts.  2252, 2253,  authorizing  the  com- 
missioner of  the  general  land-offtce  to  certify  to  "any  indorsement  in  any  book  or 
file  upon  a  paper, '^  and  making  such  facts,  so  certified,  evidence  in  all  cases  in  which 
the  origrinal  would  be,  not  extending  the  rules  of  evidence  in  this  respect. 

2.  Same— Cbrtificatu  of  Ck>infisBiONBR  of  General  Land-Office. 

A  oerfcificate  of  the  commissioner  of  the  general  land-offtce,  to  the  effect  that  the 
land  in  oontrove^y,  represented  on  the  county-map  as  having  been  titled  to  the 
Spanish  grantee,  under  whom  plaintiff  claimed,  had  oeen  located  over,  and  adverse 
locations  thereof  patented  by  virtue  of  valid  certificates,  is  inadmissible  in  evidence 
In  tre^mss  to  try  title  to  such  land,  the  commissioner  not  being  authorized,  under 
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Rev.  St.  Tex.  f  2258.  making  such  certified  copies  ** evidence  io  all  cases  In  which 
the  ori^nals  would  be  evidence, "  to  invalidate  a  UUe,  otherwise  valid,  by  permitting 
locatious  of  valid  certificates. 
8.  Tkehpas?*— To  Tbt  Title— Pleading — ^Allboatiox  of  ijn^REST. 

An  all(^;^ation,  in  a  petition  in  trespass  to  try  title,  that  plaintiff  is  the  sole  owner 
-  in  fee  of  the  land  in  quest  ion,  is  a  suflicient  compliance  with  Rev.  St.  Tex.  art.  4786, 
%  8,  requiring  the  petition  in  such  action  to  state  the  interest  claimed  by  the  plain- 
tilt  in  the  premises.  It  is  not  error,  therefore,  on  the  trial  of  such  a  petition,  to  re- 
fuse to  permit  defendant  to  show  that  there  were  other  joint  owners  besides  plain- 
tiff, defendant  not  offering  to  connect  himself  with  such  title. 

4.  Same— Right  to  Improvements. 

In  ad<lition  to  the  usual  averments  in  a  suggestion  of  valuable  improvements  in 
good  faith,  defendant  in  trespass  to  try  title  alleged  that  at  the  time  hebooght,  etc, 
^he  was  informed  and  did  believe  that  said  land  was  vacant  public  domain,  subject 
to  pre-emption ;  that  he  knew  it  was  claimed  and  held  by  plaintiff  under  a  certain 
Mexican  grant;  but  that  he  believed  that  said  grant  was  a  forgery,  and  that  the  dis- 
trict court  had  so  held  **  in  a  case  to  which  plaintiff  was  a  party,  and  that  the  ruling 
of  the  district  court  had  been  affirmed  by  the  supreme  court.  Held,  that  the  de- 
fendant was  a  settler  in  good  faith,  and  entitled  to  show  that  fact,  together  with 
the  value  of  his  improvements. 

5.  Same— Estoppel  of  Defendant  to  Disfdtb  Plaintiff»s  TrfLE— Rbvibw  otc  Affvai^ 

Whether  or  not  defendant  in  trespass  to  try  title  is  estopped  to  dispute  pUuntUTs 
title  because  he  entered  upon  the  land  in  subordination  to  plaintiff,  will  not  be  con- 
sidered on  api>eal  when  that  issue  was  not  made  in  the  court  below,  and  when  it 
aftlrmativelv  appears,  from  the  pleadings  and  evidence,  that  the  jury  would  in  no 
event  have  been  called  upon  to  determine  that  question,  unless  plainrnTs  title  had 
been  based  upon  a  forged  grant,  as  claimed  by  defendant. 

Comniissionera*  decision.    Appeal  from  district  court.  Falls  county;  Er- 
OKNE  Williams,  Judge. 

This  suit  was  brought  by  E.  G.  Hanrick,  in  form  of  tresp^es  to  try  title, 
against  A.  B.  Gaither,  for  a  tract  of  land  in  Falls  county,  on  tenth  of  Au- 
gust, 188;^  describing  it  by  metes  and  bounds,  and  alleging  that  said  tract  is 
a  part  of  a  survey  of  11  leagues  granted  to  Riifael  de  Aquirre.  The  defend- 
ant answered  by  general  denial,  not  guilty,  and  specially  that  R.  M  Brewer, 
possessing  all  the  necessary  qualifications,  had,  in  August,  1876,  pre-empted 
said  tract  of  land,  and  that  said  Brewer  afterwards  sold  to  defendant  for  a 
valuable  consideration,  and  that  defendant  had  ever  since  occupied  it  as  his 
homestead ;  also  setting  up  lasting  and  valuable  improvements  made  on  the 
place  in  good  faith  by  said  Brewer  and  defendant,  to  the  amount  of  $1,740; 
praying  for  value*  of  improvements  in  case  the  suit  should  be  decided  ad- 
versely. Defendant  also  filed  an  affidavit  of  forgery  to  an  instrument  of  writ- 
ing dated  October  22, 1833,  purporting  to  be  a  grant  by  the  government  of  11 
leagues  of  land  to  Rafael  de  Aquirre;  also  to  tlie  pappr  purporting  to  be  a 
power  of  attorney  from  Rafael  de  Aquirre  to  Sam  M.  Williams,  dated  May  5, 
1832.  The  trial  resulted  in  a  judgment  for  the  plaintiff,  allowing  nothing  t) 
defendant  for  improvements.  In  addition  to  the  usual  averments  in  a  sug- 
gestion of  valuable  improvements  in  good  faith,  there  were  the  following 
charges:  "Defendant  further  alleges  that  at  the  time  he  bought  said  prem- . 
ises  and  made  said  improvements  he  was  informed  and  believed  that  said 
land  was  vacant  and  unappropriated  public  domain,  and  subject  to  pre-emp- 
tion; that  although  said  land  was  claimed  by  the  plaintiff  in  this  suit  under 
and  by  virtue  of  the  so-called  *  Aquirre  Grant,'  defendant  Wiis  informed,  and 
did  believe,  that  said  grant  was  a  forgery,  and  therefore  null  and  void,  and 
defendant  alleges  that  said  grant  had  been  so  adjudged  in  a  suit  in  Williamson 
county,  styled  Hanrick  v.  Cavanaitgh,  which  judgment  was  affirmed  by  the 
supreme  court."  Defendant,  on  the  trial,  offered  to  testify  substantiiUly  to 
the  facts  set  forth  in  his  plea  for  improvement  made  in  good  faith.  Said  tes- 
timony Was  excluded,  and  exception  taken  and  assigned  as  error.  The  evi- 
dence relied  on  by  defendant  to  establish  the  forgery  was  largely  circumstan- 
tial. It  was  in  evidence  on  behalf  of  plaintiff  that  the  tract  of  land  in  con- 
troversy was  originally  settled  by  Sam  Hines  prior  to  1875,  under  a  con- 
tract of  sale  from  £.  J.  Gurley,  an  agent  of  plaintiff.    Uines  sold  to  B.  M. 


Digitized  by 


Google 


Tex.]  GATTHER  V.  HANRICK.  621 

Brewer,  he  having  knowledge  that  Hines  held  under  a  contract  of  purchase 
from  Hanrick,  and  had  not  paid  for  the  land,  and  that  Brewer  also  held  un- 
der  Gurley,  as  the  agent  of  the  plaintifl;,  under  a  contract  of  purchase, 
Brewer  never  having  disclaimed  holding  under  Gurley.  It  was  also  in  evi- 
dence that  about  five  years  before  the  trial  of  this  case  that  Guriey  made  de- 
mand of  the  defendant,  Gaither,  for  payment  of  the  land,  and  that  defendant 
excused  himself  on  account  of  bad  crops.  It  was  also  proven  that  the  first 
settlement  on  the  league  was  in  1858;  that  it  was  made  for  plaintiff,  Hanrick; 
that  he  had  been  in  possession  ever  since;  and  that  he  haii  paid  taxes  on  the 
league  from  that  time  on.  There  was  evidence  in  behalf  of  defendant  that 
he  bought  out  R.  M,  Brewer's  pre-emption  about  nine  years  before,  paying 
therefor  8I»000,  and  that  he  bad  occupied  the  land  as  a  homestead  ever  since. 
Defendant  denied  ever  having  an  arrangement  with  Hanrick  or  Guriey  to 
buy  the  place;  but  said  that  they  came  to  his  house  on  one  occasion  and  de- 
manded pay  for  the  land.  It  was  also  in  evidence  that  there  was  a  period  of 
about  six  months  in  the  year  1882  or  '83  that  there  was  no  one  living  on  the 
league  as  a  tenant  for  Hanrick,  the  tenant  having  moved  oft  in  the  spring, 
and  no  one  taking  bis  place  till  midsummer.  A  number  of  bills  of  exceptions 
were  saved  to  the  admission  and  rejection  of  evidence,  and  upon  the  correct- 
ness of  these  rulings  must  depend  the  validity  of  the  judgment,  unless  the  de- 
fendant is  estopped  from  contesting  plaintiff's  title.  The  original  title  un- 
der which  plaintiff  claimed  was  in  the  Spanish  language,  and  the  main  ques- 
tion in  the  case  is  whether  this  title  is  a  forgery. 
Martin  i&  Dickinson,  for  appellant.     Goodrich  d:  Clarkson,  for  appellee. 

Maltbie,  J.,  {q/ter  stating  the  facts.)  The  plaintiff  offered  in  evidence 
the  translated  copy  of  the  title  to  liafael  de  Aquirre,  to  the  laud  in  contro- 
versy. On  the  first  leaf  or  page  of  said  certified  copy  there  appears  the  fol- 
lowing words  and  figures:  "200.  Title  in  favor  of  Rafael  de  Aquirre  for 
eleven  leagues  of  land,— ten  of  which  are  situated  on  San  Jani  C.  and  Will- 
iamson's creeks,  and  one  league  on  Cow  Bayou,  west  side  of  Brazos, — issued  by 
L.  Bessosier,  alcalde  of  San  Filipe,  October  22,  1829;"  written  in  pencil, 
"This  is  the  genuine  title  to  Rafael  de  Aquirre,  the  name  *  Perfecto  Valdiz  *  in- 
serted through  mistake.  J.  P.  B.;"  also  in  pencil,  "see  Mr.  Borden's  letters, 
pile  3,636.  Refer  to  title  to  Rafael  de  Aquirre  on  west  of  Brazos."  "Kote  1. 
The  above  is  a  true  copy  of  the  memoranda  attached  to  the  title," — which 
was  objected  to  on  the  ground  that  the  page  or  leaf  was  no  part  of  the  title 
issued  by  the  officers  of  the  government,  but  a  memoranda  made  by  some  per- 
son unknown,  at  an  indefinite  time,  expressing  the  opinion  or  conclusion  of 
such  person  upon  the  issue  now  being  litigated, — that  is,  as  to  whether  the  Aq- 
uirre title  is  genuine ;  and  because  the  commissioner  could  not  validate  the  title, 
it  a  forgery,  by  an  order  or  ruling;  and  said  evidence  was  calculated  to  mis- 
lead the  jury;  which  objections  were  overruled,  and  the  point  saved,  and  is 
now  assigned  as  error.  The  evidence  objected  to  was  the  declaration  of  some 
unknown  person,  expressing  an  opinion  as  to  the  validity  of  the  Aquirre 
grant,  and  in  the  nature  of  hearing  testimony.  Being  read  in  connection 
with,  and  as  a  part  of,  the  title,  was  calculated  to  influence  the  jury  in  deter- 
mining whether  the  Aquirre  grant  was  genuine  or  a  forgery,  and  was  clearly 
inadmissible.  A  very  similar  question  was  considered  in  the  case  of  Hanrick 
V.  Cavanaugh,  60  Tex.  24.  This  ruling  is  attempted  to  be  sustained  under  ar- 
ticles 2252, 2253,  Rev.  St.  Tex.,  on  the  ground  that  the  commissioner  of  the  gen- 
eral land-office  is  authorized  to  ceitify  to  a  copy  of  any  document  or  record  in 
his  office,  and  also  to  certify  to  any  fact  contained  in  the  records  of  his  office. 
But  said  articles  provide  that  the  facts  certified  by  the  commissioner  shall  be 
evidence  in  all  cases  in  which  the  originals  would  be;  thus  evincing  no  inten- 
tion to  extend  the  rules  of  evidence  so  as  to  make  evidence  admissible  that 
was  before  inadmissible  under  the  rules  of  the  common  law,  the  statute  pro- 
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▼iding  the  me^ns  of  authenticating  copies  of  documents  in  all  eases  when 
it  was  not  for  any  reason  proper  or  convenient  to  take  the  original  out  of  tbe 
offices;  and  also  for  authenticating  copies  of  any  indorsement  in  any  book  or 
file  upon  a  paper,  or  any  like  fact  pertaining  to  a  document  or  record  in  such 
office.  The  plaintiff  then  offered  in  evidence  a  certificate  of  the  commissioner 
of  the  general  land-office,  to  the  effect  that  the  11  leagues  represented  on  the 
map  of  McLennan  county  as  having  been  titled  to  Rafael  de  Aquirre,  October  4, 
1833,  had  been  located  over,  and  adverse  locations  patented  by  virtue  of  valid 
certificates.  This  was  objected  to,  substantially  on  the  ground  that  the  certif- 
icate was  not  competent  evidence  of  the  facts  sought  to  be  proved,  and  was 
not  the  best  evidence;  and  because  the  land  commissioner,  by  permitting  lo- 
cations of  valid  certificates  to  be  made  on  the  11-league  grant  in  McLennan 
county,  could  not  invalidate  the  title  thereto,  if  otherwise  valid;  and  bec^ase 
it  was  calculated  to  mislead  and  confuse  the  jury.  These  objections  being 
overruled,  defendant  excepted;  and  has  assigned  the  ruling  of  the  court  as 
error.  We  are  of  opinion  that  the  evidence  should  have  been  excluded.  Bev. 
St.  art.  2253;  Buford  v.  Bostic,  60  Tex.  375;  Railroad  Co,  v.  McQehee,  49 
Tex.  489;  Hanrick  v.  Cavanaugh,  60  Tex.  24;  Hdnrick  v.  Dodd,  62  Tex.  90. 

It  is  next  insisted  that  the  court  erred  in  refusing  to  permit  defendant  to 
prove  that  there  were  other  joint  owners  to  the  land  besides  the  plaintiff. 
The  petition  alleged  that  E.  G.  Hanrick  was  the  sole  owner  in  fee  of  the  land 
in  question.  Section  3,  art.  4786,  Bev.  St.,  requests  that  the  petition  shall 
state  the  interest  claimed  by  the  plaintiff  in  the  premises;  and,  if  he  claims  an 
undivided  interest,  he  shall  state  the  same,  and  the  amount  thereof.  The 
plaintiff  had  fully  complied  with  the  statute  in  setting  forth  his  title,  and  the 
court  did  not  err  in  refusing  to  permit  the  defendant  to  prove  that  there  were 
other  joint  owners  of  the  land  besides  the  plaintiff,  defendant  not  offering  to 
connect  himself  with  such  title.  If  there  were  other  joint  owners,  plaintiff 
would  have  been  entitled  to  recover  their  interest  as  against  a  stranger. 
Pilcher  v.  Kirk,  55  Tex.  208,  and  authorities  cited. 

The  fifth,  and  last  assignment  which  will  be  considered  is  that  the  court 
erred  in  refusing  to  allow  defendant,  under  the  pleading  in  this  case,  to  show 
that  he  was  a  possessor  in  good  faith,  and  the  value  of  his  improvements.  It 
appeared  that  defendant  had  bought  out  E.  M.  Brewer;  that  Brewer  possessed 
all  of  the  qualifications,  and  had  taken  the  necessary  steps,  to  entitle  him  to 
pre-empt  the  land  if  it  had  been  vacant,  public  domain;  and  that  defendant 
possessed  the  same  qualifications, — and  had  purchased  Brewer's  interest,  and 
was  in  possession,  claiming  as  a  pre^mptionist.  The  defendant's  plea  for 
valuable  improvements  in  good  faith  was  sufficient,  unless  invalidated  by  the 
following  avei-ments :  " Defendant  says  that  he  was  i nf ormed.  and  did  believe, 
that  said  land  was  vacant,  public  domain,  subject  to  pre-emption;  that  he 
knew  it  was  claimed  and  held  by  plaintiff  under  the  Aquirre  grant,  but  that 
he  believed  that  said  grant  was  a  forgery;  that  the  district  court  had  so  held 
in  the  case  of  Hanrick  v.  Cavanaugh;  and  that  the  judgment  had  been  af- 
firmed by  the  supreme  court."  Under  this  state  of  facts,  defendant  offered 
to  prove  all  of  the  material  allegations  of  his  answer  in  support  of  his  plea, 
but  the  same  was  excluded  upon  objection  of  plaintiff.  Was  the  defendant 
in  a  condition,  under  the  facts  and  pleading,  to  make  good  his  claim  for  valu- 
able improvements  on  the  land?  If  the  defendant  had  good  reason  to  believe 
the  land  to  be  vacant,  and  settled  upon  it  with  the  intent  to  acquire  a  title  by 
pre-emption,  he  would  be  entitled  to  the  value  of  his  improvements  made 
while  he  was  thus  an  occupant  and  so  believing,  unless  there  was  some  fact 
connected  with  the  settlement  that  would  prevent  the  occupant  from  being 
a  settler  in  good  faith,  Thompson  v.  Comstook,  59  Tex.  319;  Bellman  v. 
Lee,  55  Tex.  322.  One  may  be  a  possessor  in  good  faith  who  knows  of  the 
title  of  another,  if  he  has  reasonable  and  strong  grounds  to  believe  in  the 
soundness  of  his  own  title.    Sariain  v.  Hamilton^  12  Tex.  222.    As  a  gen- 
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eral  rule,  to  constitute  one  a  possessor  in  good  faith,  hQ  must  not  only  believe 
that  he  is  the  true  owner,  and  have  reasonable  grounds  for  the  belief,  but  he 
must  be  ignorant  that  his  title  is  contested  by  one  having  a  better  right.  But 
there  may  be  cases  where,  though  aware  of  an  adverse  claim,  the  possessor 
may  have  reasonable  and  strong  grounds  to  believe  such  claim  to  be  desti- 
tute of  any  just  or  legal  foundation,  and  so  be  a  possessor  in  good  faith.  Dom 
V.  Dunham,  24  Tex.  380.  In  Asso  &  Manuel's  Institutes,  good  faith  is  said 
to  consist  in  the  possessor's  believing  that  the  person  from  whom  he  received 
a  thing  had  a  right  to  transfer  it.  The  defendant  in  this  case  knew  of  the 
claim  of  the  plaintiff,  but  he  also  knew  that  the  title  had  been  declared  by 
the  district  court  of  Williamson  county  to  be  a  forgery,  and  that  the  judg- 
ment had  been  affirmed  by  the  supreme  court.  And  we  are  of  opinion  that 
these  judgments  of  the  district  and  supreme  court  would,  to  the  mind  of  the 
ordinary  citizen,  be  reasonable  and  strong  grounds  to  believe  that  plaintiff's 
title  was  invalid,  and  as  a  consequence  the  state  would  have  the  right  to  trans- 
fer the  title  to  him,  and  think  that  the  evidence  should  have  been  admitted. 

It  is  contended  by  appellee  that  the  undisputed  evidence  shows  that  appel- 
lant entered  upon  the  land  in  subordination  to  the  right  of  appellee,  and  is 
estopped  to  dispute  his  title.  A  sufficient  reply  is  that  the  issue  was  not  made 
and  submitted  to  the  consideration  of  the  jury  in  the  court  below,  and  it  af- 
firmatively appears,  from  the  pleading  and  evidence,  that  the  jury  in  no  event 
would  have  been  called  upon  to  determine  this  question  unless  appellee's  title 
had  been  found  to  be  a  forgery.  And  we  know  of  no  rule  of  law  that  would  au- 
thorize this  court,  where  there  has  been  a  jury  trial,  and  material  errors  com- 
mitted, to  affirm  a  judgment  upon  issues  of  fact  that  the  parties  have  not  sub- 
mitted to  the  jury  on  such  trial. 

Our  conclusion  is  that  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 

Stayton,  J.  Report  of  commission  of  appeals  examined,  adopted,  and 
judgment  reversed,  and  cause  remanded. 

Willie,  C.  J.,  not  sitting. 

Bbokel  v.  MoKeohnie  et  ah 
(Supreme  Cowrt  of  Texas,    November  1, 1887.) 

DaED— Dbscription— NoTicjs— LiMiTATioi/  OP  Action.    ' 

In  a  suit  to  recover  **640  acres  in  Tom  Green  county,  section  941, "  in  the  name  of 
B.,  the  defendant,  to  sustain  bis  plea  of  the  statute  of  limitations  of  five  years, 
proved  payment  of  taxes  and  possession  for  that  length  of  time,  under  a  deed  in 
which  the  land  was  described  as  ** section  941, "  in  the  name  of  B.  The  defendant's 
grantor  was  a  stranger  to  B.'s  title.  Heldj  that  the  deed  did  not  put  the  plaintiff 
upon  inquiry,  and  for  that  reason  parol  evidence  was  not  admissible  to  show  that 
there  was  no  survey  in  Tom  Oreen  county  In  the  name  of  B.  except  survey  No.  941. 

Commissioners'  decision.  Appeal  from  district  court,  Tom  Green  county; 
William  Kennedy,  Judge. 

This  suit  was  filed  in  the  district  court  of  Tom  Green  county  on  sixteenth 
day  of  June,  1884,  to  recover  640  acres  of  land  granted  to  Frederick  Boden- 
stein,  it  being  section  941  in  said  county.  To  this  appellees  filed  their  plea  of 
not  guilty,  and  the  statute  of  limitations  of  five  years.  On  the  trial,  appel- 
lant introduced  a  patent  from  the  state  to  Frederick  Bodenstein  to  said  land, 
dated  February  12, 1861,  and  a  deed  thereto  from  Bodenstein  to  himself,  dated 
May  16, 1861.  Appellees  claimed  said  land  under  recorded  deeds,  and  payment 
of  taxes.  Said  deeds,  and  the  record  thert^of,  so  far  as  necesssary  to  our  un- 
derstanding of  the  questions  decided,  are  as  follows:  (1)  Deed  from  C.  D. 
Foote  to  H.  Lightner,  dated  October  2,  1878,  and  recorded  regularly  on  same 
day,  purporting  to  convey  the  interest  of  said  Foote  in  a  tract  of  land  in  Tom 
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Green  county  described  as  follows,  to-wit:  "Survey  number  944,  in  the  name 
of  Frederick  Bodensteiii;  it  being  the  same  land  bought  by  me  from  A.  Mc- 
Ilvain,  tax  collector  of  Tom  Green  county,  at  a  tax  sale  on  the  seventh  of  May, 
1878."  A  deed  from  H.  Lightner  to  £.  McKechnie  to  survey  941  of  640  acres 
in  the  name  of  Frederick  Bodenstein,  in  Tom  Green  county,  dated  Novem- 
ber 8,  recorded  February  16,  1880.  There  were  other  deeds  in  evidence,  not 
necessjiry  to  notice,  as,  under  the  facts,  appellees  must  prescribe  under  the  deed 
from  Foote  to  Lightner,  if  any.  It  was  proven  that  McKechnie  was  in  the 
adverse  possession  of  the  land  from  the  fli-st  day  of  January,  1879,  to  sixteenth 
day  of  June,  1884,  by  himself,  or  those  in  privity  with  him,  and  that  he  paid 
the  taxes  of  each  year.  The  witness  Foote  was  permitted  to  testify,  over  the 
objection  of  appellant,  that  there  was  but  one  survey  in  Tom  Green  county  ia 
the  name  of  Frederick  Bodenstein;  that  it  was  Ko.  941;  or  that  there  was  no 
survey  in  said  county  in  the  name  of  Bodenstein  numbered  944;  to  which  a 
bill  of  exceptions  was  saved.  A  bill  of  exceptions  was  also  saved  to  the  ad- 
mission in  evidence  of  the  above  deed  from  Foote  to  Lightner,  and  both  rul- 
ings assigned  as  error.  Tliere  was  a  verdict  and  judgment  in  favor  of  appel- 
lees on  their  plea  of  limitation. 

Carhton  &  Morris^  for  appellant.    FisTier,  Toumea  d  Fisher^  for  appellees. 

Maltbie,  J.,  (after  stating  the  facts.)  It  is  clear  that  appellees  could 
only  prescribe  under  the  deed  from  Foote  to  Lightner,  as  the  evidence  shows 
that  the  deed  from  Lightner  to  McKechnie,  which  was  for  survey  941,  w^as 
not  recorded  until  sixteenth  of  February,  1880, — only  four  years  and  four 
months  before  the  &ling  of  the  suit  in  this  ciise.  The  main  question  to  be  de- 
termined is,  was  the  deed  from  Foote  to  Lightner,  tested  by  its  own  recitals, 
suificicnt  to  put  the  owner  of  the  land  on  notice  that  his  possession  had  been 
invaded?  Tiiis  would  depend  on  whether  the  description  contained  in  the 
deed  would,  unaided  by  extrinsic  facts,  satisfy  the  mind  that  the  land  in  con- 
troversy was  embraced  therein.  Land-owners  are  bound  to  take  notice  of  all 
deeds  recorded  in  the  county  where  their  land  lies,  in  so  far  as  the  boundaries 
in  such  deeds  may  extend,  to  protect  their  possession  from  incroachment  un- 
der the  five-years  statute  of  limitations.  But  no  one  is  bound  to  take  notice 
of  things  extrinsic  of  the  contents  of  the  deed  itself,  unless  in  cases  where  the 
law  imposes  it  as  a  duty  to  examine  the  records;  such  as  when  one  claims  to 
hold  land  as  an  innocent  purchaser  without  notice,  or  when  there  is  a  deed 
in  the  chain  of  title  through  which  one  claims,  or  the  like;  but  surely  not  in 
a  case  where  a  stranger  claims  under  a* recorded  deed  that  has  no  connection 
with  the  title.  The  owner  of  land  ought  not  to  be  deprived  of  hii  title  and 
possession,  unless  the  statute  of  limitations  is  complied  with  in  every  sub- 
stantial particular.  It  order  that  the  five-years  statute  be  invoked,  it  fs  just 
as  essential  that  the  deed  be  duly  registered  as  that  there  should  be  a  deed, 
and  just  as  essential  that  the  land  described  in  the  deed  should  coincide  with 
the  land  held  in  possession  as  it  is  that  there  should  be  a  payment  of  taxes 
under  such  registered  deed.  The  land  sued  for  is  not  the  same  land  that  ap- 
pellees claim  under  their  deed,  though  the  same  that  they  were  in  possession 
of.  The  land  sought  to  be  recovered  is  640  acres  in  Tom  Green  county,  sec- 
tion 941,  in  the  name  of  Frederick  Bodenstein,  while  the  deed  under  which 
appellees  hold  describes  the  land  as  section  944  in  the  name  of  Frederick  Bo- 
denstein. There  is  no  other  description  than  this.  It  is  apparent  that  sec- 
tion or  survey  944  could  not  embrace  the  same  land  as  section  or  survey  941. 
This  was  sought  to  be  obviated  on  the  trial  by  proving  that  there  was  no  sur- 
vey in  Tom  Green  county  in  the  name  of  Frederick  Bodenstein  except  survey 
941.  This  ruling  is  attempted  to  be  sustained  in  this  court  on  the  familiar 
principle  tliat  parol  evidence  is  admissible  to  explain  a  latent  ambiguity.  It 
is  believed  that  this  principle  should  be  confined  to  parties  to  an  instrument, 
and  those  claiming  in  privity,  as  a  general  rule.    Here,  appellees  claim  un- 
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der  Foote,  who  is  a  stranger  to  the  Bodenstein  title,  and  is  not  shown  to  have 
any  title  to,  or  connection  with,  the  land  in  controversy;  and  to  admit  such 
evidence  would  be  in  effect  to  make  a  deed  on  the  trial,  and,  by  construction, 
cause  it  to  extend  back  to  an  adverse  possession,  commencing  more  than  five 
years  before  that  time. 

We  tliink  that  the  court  erred  in  admitting  the  evidence  of  the  witness, 
Foote,  and  also  in  admitting  the  deed  objected  to,  and  conclude  that  the  case 
should  be  reversed  and  remanded. 

Willie,  0.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  Judgment  reversed,  and  the  cause  remanded. 


Hopkins  et  al.  f>,  Niggli. 

(Supreme  Covrt  of  TexcLS,    October  28, 1887.) 

JcDOMBNT— Bt  Default— Setting  Aside— DnjoBNCB—MsBiTORious  Dbfsnsb. 

Defendant  in  trespass  to  try  title  in  Medina  connty  retained  counsel,  who  put  in 
pleadings,  but  who,  two  days  prior  to  the  trial,  wrote  him  a  letter  from  San  An- 
tonio, iKlaressed  to  Ms  home  at  Devine,  Medina  county,  in  which  they  said  they 
could  no  longer  represent  him.  He  was  at  the  time  under  process  to  appear  at  the- 
district  court  of  Caldwell  county,  then  in  session.  On  receipt  of  this  letter,  he  wrote 
to  both  the  district  judge  and  district  clerk  explaining  his  situation  to  them,  and  r^ 
questing  them  to  employ  an  attorney  for  him  if  the  case  could  not  be  continued.  He 
tnen  went  to  Caldwell  county,  where  he  was  detained  about  10  days.  On  his  retom, 
he  found  that  judgment  had  gone  against  him  for  want  of  a  defense;  no  attorney 
having  appealed.  He  then  moved  for  a  new  trial,  setting  out  these  facts,  and  stat- 
ing ^  that  he  had  the  legal  title  to  the  land,  and  could  present  a  good  defense.  **  Held, 
that  the  application  showed  "diligence"  and  **a  meritorious  defense, "and  that  a 
new  trial  should  be  granted. 

Commissioners'  decision.  Appeal  from  district  court,  Medina  county; 
Thomas  M.  Paschal,  Judge. 

Appellee  brought  this  action  against  appellants  in  trespass  to  try  title  for 
two  surveys  of  land,  of  320  acres  each,  in  Medina  county.  Suit  was  instituted- 
February  20,  1883.  Plaintiff  filed  an  amended  petition  September  6,  1883,  in 
which  the  land  sued  for  is  described  as  '*  three  hundred  and  twenty  acres^ 
known  as  survey  No.  43,  in  district  No.  2,  on  the  waters  of  Cliacon  creek,, 
about  38  miles  from  the  city  of  San  Antonio,"  setting  out  field-notes;  and 
"also  three  hundred  and  twenty  acres  of  land,  known  as  survey  No.  44,  dls* 
trict  No.  2,  on  the  waters  of  Chacon  creek,  about  thirty-five  miles  south-west 
of  the  city  of  San  Antonio, ''  setting  out  field*notes.  Neither  original  grantee 
nor  abstract  number  are  given  in  the  petition.  April  14, 1884,  defendants  an- 
swered by  general  demurrer,  general  denial,  and  plea  of  not  guilty.  The  case 
was  called  for  trial  March  30,  1885,  neither  defendants  nor  their  attorneys 
being  present,  and  plaintiff  announced  ready  for  trial.  The  court  overruled 
defendant's  demurrer,  and  the  trial  proceeded  by  the  court,  resulting  in  a 
judgment  in  favor  of  plaintiff  for  the  lands.  April  11, 1885,  the  day  on  which 
the  court  adjourned  for  the  term,  the  defendant.  J.  F.  Hopkins,  who  appears 
from  the  record  to  be  the  only  person  interested  as  defendant,  filed  his  motion 
for  new  trial,  which  is  supported  by  his  afiidavit.  The  court  overruled  the 
motion  for  new  trial,  and  defendant  gave  notice  of  appeal,  flled  assignment  of 
errors,  and  perfected  his  appeal.  There  is  no  appearance  in  this  court  for  ap- 
pellee. Appellee  deraigns  title  under  a  sale  for  non-payment  of  taxes.  The 
land  was  sold  in  1879  by  appellee,  as  tax  collector  of  Medina  county,  for  taxes 
assessed  for  the  year  1877.  Pingenot,  the  assessor  of  taxes  for  the  county, 
became  the  purchaser  at  this  sale,  the  taxes  due  amounting  to  $5.28.  The 
deed  from  Niggli,  collector,  to  Pingenot,  assessor,  recites  the  abstract  number 
as  683;  the  roll  under  which  the  sale  was  made  gives  683  as  the  abstract  num- 
ber, but  gives  no  certificate  number;  the  patent,  introduced  in  evidence  by 
plaintiff,  recites  744  as  the  abstract  number,  and  grants  the  land  to  Joseph 
v.6s.w.no.8 — ^40 
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Meyer.  The  land  was  assessed  and  sold  as  the  property  of  an  unknown  owner. 
Fingenot  testified  that  "the  abstract  number  was  683"  at  the  time  he  bought. 

It  appears  from  the  motion  for  new  trial  that  appellant  employed  counsel 
to  represent  him  in  the  suit,  and  they  appeared  for  him,  and  filed  his  answer; 
that  he  relied  upon  them  to  represent  him  on  the  trial.  On  March  28,  1885, 
two  days  before  judgment  was  rendered  in  the  case,  his  attorneys  wrote  him 
a  letter  from  San  Antonio,  addressed  to  him  at  his  home  at  Devine,  in  Medina 
county,  informing  him  that  they  could  not  further  represent  him  in  the  case. 
Appellant  was  under  process  to  appear  at  the  district  court  of  Caldwell  county, 
then  in  session.  On  receipt  of  this  letter  from  the  attorneys,*  he  wrote  letters 
to  the  district  judge  and  district  clerk,  explaining  his  situation,  and  request- 
ing that  they  employ  an  attorney  for  him,  if  the  case  could  not  be  continued, 
and  went  to  Caldwell  county  in  obedience  to  the  process  of  that  court.  He 
was  detained  in  Caldwell  county  until  the  eighth  day  of  April,  when  he  pro- 
ceeded as  rapidly  as  possible  to  Castroville,  county-seat  of  Medina  county,  and 
procured  counsel  to  make  his  application  for  new  trial.  Appellant  alleges  in 
his  application  for  new  trial  that  he  "has  the  legal  title  to  said'  land,  and  can 
present  a  good  defense  to  the  claim  of  plaintiff." 

Edward  Dtvyer  and  John  A.  Green,  Jr.,  for  appellants.  No  appearance 
for  appellee. 

Acker,  J.,  (c^r  stating  tTiefaote,)  We  thing  the  court  erred  in  refusing 
to  grant  a  new  trial.  Appellant's  application  therefor  shows  ''diligence"  and 
"a  meritorious  defense."  Sowell  v,  Jones,  (Austin,  Texas,  1887,)  4  S.  W. 
Kep.  620.  We  are  of  opinion  that  the  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded. 

Willie,  G.  J.  Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  the  cause  remanded* 


Patrick  v.  Commissioners'  Court  of  Hopkins  Co. 
(Supreme  Covrt  of  Texas.    November  11, 1887.) 
fuDomsKT— Res  Ai>jui>icata. 

Where  it  does  not  appear  that  aU  matters  in  controversy  between  the  parties 
were  necessarily  litigated  in  a  suit,  the  judgment  is  not  res  adjiMcatats  to  all  mat 
ters  behind  it. 

Error  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 

£.  M.  Patrick  petitioned  for  a  writ  of  mandamus  to  compel  the  commis- 
sioners* court  of  Hopkins  county  to  pay  a  certain  judgment  against  the 
county.  The  writ  was  denied.  Patrick  died,  and  Ann  Patrick,  his  adminis- 
tratrix, brings  writ  of  error. 

Henderson  <fc  Blocker,  for  plaintiff  in  error.  Harris  <fe  Milam,  for  defend- 
ant in  error. 

Gaines,  J.  This  action  was  brought  by  E.  M.  Patrick,  who  sought  by  his 
petition  to  compel,  by  a  writ  of  mandamus,  the  defendants,  as  the  commis- 
sioners' court  of  Hopkins  county,  to  pay  a  certain  judgment  against  the 
county,  rendered  in  this  court  in  favor  of  one  Samuel  G.  Tomlinson.  The  re- 
lator alleged  a  transfer  of  the  judgment  before  the  bringing  of  the  suit.  The 
court  below,  upon  final  hearing,  refused  the  writ,  and  the  relator  having  died 
after  judgment,  Ann  Patrick,  as  his  surviving  widow  administering  the  com- 
munity estate  under  the  statute,  sued  out  this  writ  of  error.  The  evidence 
upon  the  trial  consisted  wholly  of  transcripts  from  the  proceedings  of  the  dis- 
trict and  commissioners*  courts  of  Hopkins  county,  and  of  the  written  trans- 
fer from  Tomlinson  to  the  relator.  It  appeared,  from  the  transcript  from  the 
records  of  the  district  court,  that  this  court,  in  a  certain  suit  of  Samuel  G. 
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Tomlinson,  appellant,  against  Hopkins  county,  appealed  from  that  court,  had 
reversed  the  judgment,  and  had  rendered  a  decree  canceling  a  deed  from  Hop- 
kins county  to  Tomlinson,  and  adjudging  that  Tomlinson  should  recover  of 
the  county  the  sum  of  $489.26,  principal  and  interest,  as  the  value  of  his 
services  for  locating  its  school  lands.  This  judgment  was  dated  May  24, 1883. 
There  was  also  introduced  in  evidence  the  following  transcripts  from  tiie  rec- 
ords of  the  commissioners'  court:  "A  petition  filed  by  S.  G.  Tomlinson  on 
February  18,  1884,  praying  an  allowance  of  61*200  for  locating  the  scliool 
lands  of  the  county,  presumably  for  the  same  services  which  had  been  finally 
adjudicated  in  this  court.  This  petition  was  based  upon  the  ground  that  the 
lands  located  by  him  had  been  sold  for  $12,000,  and  that  he  was  entitled  to  ten 
per  cent,  of  the  amount.  He,  in  this  petition,  acknowledged  a  credit  of  <  170.00 
in  scrip,  borrowed  of  Hopkins  county  when  worth  60c  on  the  $1.00.'  On  the 
eleventh  day  of  August,  1884,  the  commissioners*  court  acted  upon  this  peti- 
tion, and  allowed  the  petitioner  $204.06,  and  ordered  that  a  draft  issue  for  its 
payment.  *'  This  was  evidently  intended  as  an  order  for  the  payment  of  what 
the  court  considered  the  balance  due  on  the  judgment,  after  deducting  the 
$170  credit,  and  the  interest  on  that  credit.  On  the  twenty-seventh  of  Feb- 
ruary, 1885.  Tomlinson  presented  to  the  commissioners*  court  the  following 
statement: 

*'l  submit  this  calculation  that  the  supreme  court  rendered  judg- 
ment in  my  favor  for  principal,  .  -  •  .    |>256  96 

And  interest  from  AprU  24, 1872,     •  •  *  -  213  30 

$469  26 
To  scrip  borrowed  September,  1875,    ...    $170  00 
Interest  from  September  1875  to  September,  1882,  95  20     265  20 

$204  06 


Leaves,  upon  this  basis,  due  me  September,  1882,         $204  06 
Interest  at  8  per  cent,  from  September,  1882,  to  Feb- 
ruary, 1885, 89  45   $243  51 

Also  cash  paid  out  for  locating  174  acres  of  land  in 

Hopkins  Co.,  -  -  •  -  -     $15  00 

Int.  at  8  per  cent,  for  7  years,        -  •  -  8  40       23  40 

Total  due  me, $266  91 

"The  above  claim  transferred  to  E.  M.  Patrick.  Will  the  court  please  take 
final  action  on  the  account,  and  close  the  matter  up.    *    *    * 

[Signed]  "Sam'l  G.  Tomlinson." 

On  the  eleventh  day  of  May,  1885,  the  commissioners'  court  made  two  or- 
ders; one  of  which  allowed  Tomlinson  $11  for  locating  the  land  in  Hopkins 
county;  the  other  recited  that  "Samuel  G.  Tomlinson  presents  his  claim  for 
$572.49,  amount  claimed  for  locating  the  Hopkins  county  school  lands  in 
Hardeman  county,  Texas,  and  it  appearing  to  the  court  that  one  hundred  and 
seventy  dollars  had  been  advanced  to  said  S.  G.  Tomlinson  September  28, 1878, 
and  that  an  order  had  been  made  by  this  court  allowing  the  said  Tomlinson  two 
hundred  and  four  and  6-100  dollars,  August  16,  1884,  the  same  being  the 
amount  in  full  for  said  services  as  aforesaid;*'  and  ordered,  ''that  said  clHim, 
as  filed  In  this  court  May  12,  1885,  [sic,^  be  and  the  same  is  hereby  rejected." 
The  foregoing  statement  of  the  evidence  shows  the  transactions  in  the  order 
of  time,  and  not  in  the  order  in  which  they  were  introduced.  The  transfer 
of  the  claim  to  relator  was  dated  January  10,  1885.  From  the  foregoing  it 
appears  that,  anterior  to  the  judgment  of  this  court  which  is  sought  to  be  en- 
forced in  the  present  suit,  there  had  been  a  transaction  between  the  county 
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and  Tomlinson,  by. which  the  county  had  issued  him  scrip  to  the  amount  of 
8170.  For  this  the  commissioners*  court  claimed  credit  fot  the  county,  and 
Tomlinson  admitted  it  in  two  statements  flled  in  the  court;  in  one  allowing  a 
credit  for  it  for  50  cents  on  the  dollar,  and  in  the  other  allowing  it  for  the  full 
amount.  It  is  now  insisted  that  everything  behind  the  judgment  is  res  a4iu- 
dicata,  and  that  this  credit  cannot  be  allowed  the  county.  But  we  do  not  con- 
cur in  this  view.  It  does  not  appear  that  the  litigation  which  resulted  in  that 
judgment  necessarily  embraced  a  settlement  of  all  accounts  between  the  par- 
ties, and  certainly  the  judgment  contains  no  reference  to  this  particular  trans- 
action. It  seems  that  that  suit  was  to  cancel  a  deed  for  land,  which  had  been 
conveyed  for  certain  services  in  locating  it,  and  the  court  decreed  the  cancel- 
lation, and  gave  Tomlinson  a  judgment  for  the  value  of  th^  services.  If  this 
credit  be  allowed,  Tomlinson^sown  statement  shows  that  the  amount  allowed 
him  by  the  court  on  the  eleventh  of  August,  1884,  of  $204.06,  was  the  exact 
sum  due  him.  This  statement  was  filed,  it  is  true,  after  he  had  assigned  the 
claim  to  Patrick;  but  he  seemed  to  be  acting  for  Patrick  in  making  the  stato> 
ment  and  accompanying  application.  It  appears  from  the  subsequent  order 
of  court  that  he  made  the  application  which  was  rejected  May  11, 1885,  and 
which  was  made,  in  part,  the  basis  of  the  proceeding.  Under  this  state  of 
case,  we  conclude  that  the  relator  failed  to  show  that  the  commissioners'  court 
had  a  clear  duty  to  perform  which  they  refused  to  discharge,  and  we  must 
hold  that  the  court  below  did  not  err  in  its  judgment  in  refusing  the  peremp- 
tory writ  of  mandamus.    The  judgment  will  accordingly  be  affirmed. 


Sghonfield  et  tU.  v.  Tubnbk. 
(Supreme  Cowrt  of  Texas,    November  17, 1887.) 

1.  iKVAirCT— IKTANTB  IS  InTBBVBNORS— AfPOIKTMBNT  OF  QUASDIAK  AD  LiTBX. 

Where  minors  are  brought  into  court  as  intervenors,  upon  the  application  of  one 
of  the  parties  to  the  suit,  a  guardian  ad  UUm  may  properly  be  i^pointed  by  the 
court  for  them. 

2.  Bamb— Rights  of  Guabdiak  ad  Litem— AkniAL  without  Bond. 

A  guardian  ad  VUefm^  in  Texas,  being  always  appointed  by  the  court,  and  deriving 
his  authority  to  act  through  such  appointment  alone,  comes  within  the  letter  oi 
Rev.  St.  Tex.  art.  1406,  which  provides  that  ^executors,  administrators,  and  guard- 
ians, appointed  by  the  courts  of  this  state,  shall  not  be  required  to  give  bond  on  any 
appeal  or  writ  of  error  taken  by  them  in  their  fiduciary  capacity.  ** 
8.  Ebrob,  Wbit  of— Right  to  Abandonmbnt  of  Appeal. 

Defendant  abandoned  an  appeal  after  it  was  perfected,  and  subsequently  sued 
out  a  writ  of  error  to  the  same  ludgment,  but  at  a  dav  too  late  for  the  return  of  the 
writ  to  the  ensuing  term  of  the  supreme  court.  Held  that,  plaintift  not  having 
claimed  an  affirmance  of  the  judgment  at  such  term,  the  abandonment  of  the  ap- 
peal deprived  him  of  no  right,  and  the  case  standing  as  if  no  appeal  had  been  taken, 
the  writ  of  error  would  be  entertained, 
i.  Samb— Citation— Dbsgbiftion  of  Judghbnt. 

A  petition  in  error  described  the  Judgment  rendered  as  a  recovery  against  both 
defendant  and  certain  interveners.  The  citation  in  error  described  it  as  a  judgment 
against  defendant  alone ;  also  that  It  was  against  defendant  for  the  amount  claimed, 
and  all  costs,  whereas  the  judgment  was  against  defendant  for  a  portion  of  the 
costs  only,  and  against  interveners  for  the  remainder.  Keither  did  the  citation  ehow 
any  judgment  against  plaintiff  in  error,  the  intervenors,  for  revision  by  the  su- 
preme court.  Meldj  that  these  matters  were  fatal  to  the  citation,  and  while  the 
suit  should  not  be  dismissed,  as  the  petition  was  good,  it  should  be  stricken  from 
the  docket  until  a  proper  citation  should  be  served. 

Error  from  district  court,  Husk  county. 

F.  B,  Sexton,  for  plaintiffs  in  error.  Booty  d  Young,  J,  H.  Turner,  and 
Martin  Casey,  for  defendant  in  error. 

Willie,  C.  J.  Opinion  on  motion  to  dismiss  writ  of  error.  This  suit  was 
instituted  by  Tilman  P.  Turner  against  the  Supreme  Lodge  of  the  Knights  of 
Honor,  to  recover  •2,000,  the  amount  for  which  that  society  had  issued  a 
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benefit  certificate  to  David  Schonfleld,  made  payable  to  Turner.  The  lodge 
answered,  among  other  things,  that  it  was  willing  to  pay  the  amount  to 
whomsoever  it  might  be  due  according  to  the  laws  of  the  order,  upon  proof  of 
the  death  of  Schonfleld,  and  of  his  compliance  with  the  terms  of  the  certifi- 
cate, and  the  rules  and  regulations  of  the  lodge.  It  further  answered  tliat 
Schonfleld  left  a  wife  and  four  children,  all  still  living,  who  claimed  to  be  en- 
titled to  the  money,  and  prayed  that  they  be  made  parties  to  the  cause,  and 
be  compelled  to  litigate  therein  their  claim  to  the  certiflcate.  Accordingly 
the  widow  and  four  minor  children  were  brought  into  court,  and  answered, 
setting  up  demurrers  and  pleas  to  the  plaintiff's  petition,  and  alleging  their 
claim  to  the  benefit  money.  This  answer  was  signed  by  F.  B.  Sexton,  as 
attorney  for  the  widow  and  children,  and  he  was  subsequently  appointed  by 
the  district  court  guardian  ad  litem  for  the  minors,  and  represented  them  to 
the  termination  of  the  suit  below.  JudgmenJ;  was  rendered  in  favor  of  the 
plaintiff  against  the  lodge  for  the  $2,000,  and  against  the  widow  and  minors 
of  Schon field,  that  they  take  nothing  by  their  intervention,  and  that  plaintiff 
recover  the  costs  incurred  by  reason  of  their  having  intervened  in  the  suit. 
A  motion  for  new  trial  having  been  overruled,  the  interveners  gave  notice 
of  appeal  to  this  court.  No  appeal-bond  was  executed  by  the  parties  taking 
the  appeal  within  the  proper  time;  but  on  July  8, 1887,  the  guardian  ad  litem 
of  the  minors  filed  a  petition  for  a  writ  of  error,  upon  which  citation  Issued, 
which  was  duly  served,  but  no  bond,  either  for  costs  or  supeisedeas,  was 
filed  by  the  plaintiffs  in  error,  or  their  guardian  ad  litem.  The  petition  de- 
scribes the  judgment  as  one  recovered  by  Turner  against  the  Supreme  Lodge 
of  the  Knights  of  Honor  for  $2,000,  and  against  the  petitioners  and  their 
mother  that  they  take  nothing  by  their  petition  in  intervention,  and  that  the 
plaintiff  in  said  suit  recover  costs  against  them.  The  citation  describes  the 
judgment  as  one  recovered  by  the  plaintiff.  Turner,  in  the  district  court  of 
Busk  county,  in  a  suit  wherein  said  Turner  was  plaintiff,  and  the  Supreme 
Lodge  of  the  Knights  of  Honor  was  defendant,  and  the  said  minors  and  their 
mother  intervenors.  No.  4,452,  against  said  lodge  for  the  sum  of  $2,000,  be- 
sides the  costs  of  this  suit.  The  appeal,  if  properly  perfected,  was  returnable 
to  the  last  term  of  this  court.  The  defendant  in  error  now  moves  the  court 
to  dismiss  the  writ  of  error  upon  several  grounds,  each  of  which  will  be  con- 
sidered. 

He  urges  that  no  writ  of  error  can  be  prosecuted  by  minors  without  a 
supersedeas  or  cost-bond,  or  substitute  therefor,  through  their  guardian  ad 
litem.  Article  1408,  Rev.  St.,  provides  that  "executors,  administrators,  and 
guardians,  appointed  by  the  courts  of  this  state,  shall  not  be  required  to  give 
bond  on  any  appeal  or  writ  of  error  taken  by  them  in  their  fiduciary  capacity." 
A  guardian  ad  litem,  in  this  state,  is  always  appointed  by  one  of  its  courts, 
and  derives  his  authority  to  act  through  such  appointment  alone.  Such  a 
guardian  comes,  therefore,  within  the  letter  of  the  statute.  Is  there  any  rea- 
son why  he  should  be  excluded  from  the  class  in  reference  to  whom  the  pro- 
vision is  made?  It  cannot  be  because  he  gives  no  bond  to  discharge  the 
duties  of  his  trust.  This  court  has  held  that  an  independent  executor,  who 
gives  no  bond  as  such,  may  appeal  without  the  bond  required  of  ordinary 
litigants.  Buttlar  v.  Davis,  52  Tex.  74.  It  cannot  be  for  the  reason  that 
the  property  of  a  minor  is  not  bound  by  a  judgment  rendered  against  him  in 
a  case  where  he  has  been  represented  by  such  a  guardian.  A  guardian  ad 
litem  is  appointed,  not  only  for  the  purpose  of  having  the  infant's  interest 
properly  represented,  but  also  for  the  purpose  of  binding  him  by  any  judg- 
ment that  may  be  rendered  in  the  cause.  To  hold  that  an  appeal  could  not 
be  thus  taken  by  a  guardian  ad  litem  would  operate  as  a  great  hardship  upon 
the  ibinor.  He  would  be  deprived  altogether  of  the  privilege  of  an  appeal, 
except  in  cases  where  he  had  been  represented  by  a  guardian  appointed  by 
the  probate  court,  or  by  a  next  friend.    He  cannot  give  a  bondAimself  Jthat 
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will  bind  his  estate.  He  might  be  an  infant  of  tender  years,  who  could  not 
look  after  his  own  interests,  or  procure  sureties  to  assume  the  burden  of  the 
appeal  for  him.  The  guardian  ad  litem  cannot  be  expected  to  give  bond,  and 
thereby  become  personally  responsible  in  a  matter  in  which  his  interest  is 
only  fiduciary.  We  can  see  no  reason,  therefore,  why  this  class  of  guardians 
should  be  excluded  from  the  provisions  of  a  statute  when  they  are  included 
in  its  terms;  and,  as  was  said  in  Buttlar  v.  Davis,  supra,  when  neither  jus- 
tice nor  public  policy  demands  it,  we  cannot  make  them  an  exception  to  a 
plain  statutory  enactment. 

But  it  is  urged  that  the  court  improperly  appointed  a  guardian  ad  litem 
for  these  minors,  because  they  stood  in  the  attitude  of  plaintiffs,  and  not  of 
defendants,  in  the  cause,  and  our  statutes  make  no  provision  for  the  appoint- 
ment of  a  guardian  of  this  kind  except  for  a  minor  defendant.  But  these 
minors  did  not  come  voluntarily  into  court  as  a  plaintiif  always  does,  but 
they  were  brought  into  court  by  process  of  law,  upon  the  application  of  one 
of  the  parties  to  the  suit.  They  were  forced  to  answer  the  claim  of  the  plain- 
tiff to  the  recovery  in  court,  as  well  as  to  claim  it  for  themselves.  There 
may  be  some  reason  why  an  infant  plaintiff  does  not  need  a  guaixlian  ad 
litem.  His  guardian  or  next  friend  brings  him  in  voluntarily.  He  is,  there- 
fore, provid^  at  the  beginning  with  a  repre3entative.  When  he  is  brought 
in  at  the  instance  of  another,  he  is  without  a  representative  to  look  after  his 
interests,  or  bind  him  by  the  judgment.  Hence,  it  is  necessary  for  the  inter- 
ests, not  only  of  himself,  but  of  his  adversary,  that  a  guardian  ad  Litem  should 
be  appointed.  We  think  the  guardian  was  properly  appointed  by  the  court 
below. 

It  is  further  objected  that  the  appeal  taken  by  the  guardian  having  been 
abandoned  after  it  was  perfected,  he  has  no  right  to  prosecute  a  writ  of  error. 
It  follows,  from  what  we  have  already  said,  that  the  appeal  was  perfected  by 
the  notice  of  appeal  given,  and  that  it  was  abandoned  by  the  failure  to  prose- 
cute it  to  the  hist  term  of  this  court.  But  does  ttiat  deprive  the  guardian  of 
the  right  to  prosecute  this  writ  of  error?  In  Perez  v.  Qarza,  52  Tex.  571, 
it  was  said  that  an  affirmance  upon  certificate,  when  an  appeal  had  been  per- 
fected, could  not  be  prevented  by  abandoning  the  appeal*  and  suing  out  a 
writ  of  error  at  a  day  too  late  for  the  return  of  the  writ  to  the  ensuing  term 
of  the  supreme  court.  Under  this  decision,  had  the  plaintifip  below  tiled  a 
certificate  here  at  the  last  term,  he  could  have  obtained  an  affirmance  with- 
out reference  to  the  merits.  The  guardian  could  not  have  abandoned  this 
appeal,  so  as  to  deprive  the  plaintiff  of  this  right.  But  he  did  not  claim  an 
affirmance,  and  the  abandonment  has  deprived  him  of  no  right  whatever. 
The  case  stands  as  if  no  appeal  haU  ever  been  taken,  and,  in  such  an  event, 
the  guardian  is  entitled  to  his  writ  of  error.  It  has  been  the  constant  prac- 
tice of  this  court,  when  appeals  have  been  dismissed  for  want  of  prosecution, 
to  entertain  writs  of  error  to  the  same  judgment.  This  is  precisely  the  case 
before  us,  and  the  motion  cannot  prevail  on  this  ground. 

It  is  said  that  the  citation  in  error  does  not  correctly  descrijbe  the  judgment 
as  it  is  described  in  the  petition  in  error.  This  objection  is  borne  out  by  the 
record,  as  appears  from  the  statement  we  have  made.  The  petition  describes 
the  judgment,  as  it  was  rendered,  as  a  recovery  both  against  the  lodge  and 
the  interveners,  setting  forth  what  was  recovered  against  each.  The  citation 
describes  it  as  a  judgment  against  the  lodge  alone.  It  also  says  that  the  judg- 
ment was  against  the  lodge  for  $2,000,  and  all  costs  of  this  suit,  whereas 
the  judgment  was  against  the  lodge  for  that  portion  of  the  costs  only  which 
accrued  down  to  the  time  when  the  money  was  paid  into  court,  and  against 
the  plaintiffs  in  error  for  all  costs  of  their  intervention.  Besides,  the  citation 
does  not  show  any  judgment  whatever  against  the  plaintiff  in  error  to  be  re- 
vised by  this  court.  Under  the  decisions  of  this  court  this  is  fatal  to  the  cita- 
tion.   Thomas  v.  Thomas,  57  Tex.  518.    It  does  not,  ho wew,  dismiss  the 
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suit,  as  the  petition  is  good,  and  another  citation  maj  be  sued  out  upon  it* 
As  no  proper  citation  has  been  served,  the  case  is  improperly  in  tliis  courts 
and  it  will  be  stricken  from  the  docket;  and  it  is  so  ordered. 


Gulf,  C.  &  S.  F.  R.  Co.  t>.  Moore. 
(Supreme  Court  of  Texas,    November  18, 1887.) 

L  Master  and  Sebvakt^ Liability  of  Masteb  to  Thibd  Fbbsons— Malicious  A(7» 
OP  Servant. 

A  railroad  company  is  not  liable  in  exemplary  damages  for  injuries  caused  by  the 
malicious  acts  of  its  agents  engaged  in  running  a  train,  unless  such  acts  were  au- 
thorized by  the  company,  or  subsequently  ratified  by  it  with  full  knowledge  of  the 
facts.i 

d.  Negligence— Province  ow  Jury. 

Whether  the  existence  of  certain  facts  constituted  negUgenceonthepart  of  plain- 
tiff in  attempting  to  pass  over  a  railroad  crossing,  and  whether  they  contributed  to 
the  injury  complained  of,  are  questions  for  the  jury,  as  is  also  the  existence  of  the 
facts  themselves.* 

8.  Evidence— Res  Gest-*— Statement  Made  bt  Third  Party. 

What  a  person,  not  called  as  a  witness,  who  was  with  the  plaintiff  when  he  was  in- 
jured by  a  collision  with  defendant's  train  at  a  rdllroad  crossing  said  in  his  presence 
10  minutes  after  the  accident  occurred,  and  while  plaintiff  was  still  unconscious,  is 
not  competent,  either  as  a  part  of  the  res  gestce  or  as  an  admission  of  plaintiff.* 

Ck)mmissioners'  decision.  Appeal  from  district  court,  Johnson  county;  J. 
M.  Hall,  Judge. 

This  suit  was  brought  by  the  appellee  on  the  twenty-third  day  of  Septem* 
ber,  1884,  against  the  appellant  for  damages,  actual  and  exemplary,  on  ac- 
count of  a  collision  of  defendant's  train  with  plaintifTs  hack  and  horses,  while 
plaintiff  was  driving  the  same  over  a  crossing  on  defendant's  road  at  Alvarado, 

^  A  master  is  responsible  for  the  wrongful  act  of  his  servant  within  the  general  scope 
of  his  authoritv,  although  he  did  not  authorize  the  particular  act,  Heenricn  v.  Car  Co., 
20  Fed.  Rep.  100;  Railroad  Co.  v.  Conway,  (Colo.J  5  Pac.  Rep.  142;  or  if  it  was  against 
his  express  orders,  Railway  Co.  v.  Eirk,  (Ind^  1  K.  E.  Rep.  849,  and  note;  or  in  disre- 
gard of  them,  Cleveland  v.  Newsom,  (Mich.)  7  N.  W.  Rep.  222;  Drisooll  v.  Carlin,  (N. 
J.)  11  AtL  Rep.  482.  He  is  liable  for  the  trespass  of  the  servant,  Walker  v.  Johnson, 
(Minn.)  9  N.  W.  Rep.  632;  State  v.  Smith,  Q3&J  4  AU.  Rep.  412:  but  not  for  his  willful 
trespass,  Wood  v.  Raihroad  Ck).,  (Mich.)  18  N.  W.  Rep.  124;  Curtis  v.  Dinneen,  (Dak.)  80 
K.  w.  Rep.  153:  nor  for  his  wanton  and  malidous  acts,  Railroad  Co.  v.  Brannen,  (Pa.)  3 
Atl.Rep.429. 

As  to  the  criminal  liability  of  the  master  for  the  illegal  acts  of  the  servant,  see  Com. 
V.  Briant,  (Mass.)  8  N.  E.  Rep.  8S9,  and  note;  Com.  v.  Stevenson,  Id.  841. 

As  to  what  acts  of  a  servant  are  within  the  scope  of  his  authority  so  as  to  render  his 
master  liable  for  injuries  resulting  therefrom,  see  (3om.  v.  Briant,  (Mass.)  8  N.  E.  Rep. 
841,  note;  Pike  v.  Brittan.  (Cal.)  11  Pac.  Rep,  890,  and  note.  What  are  not,  see  Olive 
V.  Marble  Co.,  (N.  Y.)  8  N.  E.  Rep.  552,  and  note. 

■As  to  the  province  of  court  and  jury  in  considering  questions  of  negligence,  see 
Dwyer  V.  Railway  Co.,  (N.  J.)  7  Atl.  Rep.  417;  Iron  Co.  v.  Fanning,  (Pa.)  6  Atl.  Rep. 
578;  Canal  Co.  v.  Webster,  Id.  841;  Moynlhan  v.  Whidden,  (Mass!)  9  N.  E.  Rep.  645; 
Railroad  Co.  v.  0'Ck)nnor,  (111.)  Id.  263;  Burns  v.  Raih-oad  Co.  (Iowa,)  30  N.  W.  Rep.  25; 
Barbo  v.  Bassett,  (Minn.)  29  N.  W.  Rep.  198,  and  note :  Hoye  v.  Railway  Co.,  (Wis.)  Id. 
646;  Rush  v.  Railway  Co.,  (KanJ  12  Pac.  Rep.  582;  Nichols  v.  Railroad  Co.,  (Ky.)  2  8. 
W.  Rep.  181;  Railroad  Co.  v.  Howard,  (Ga.)  3  S.  E.  Rep.  426;  Walton  v.  Ackerman, 
(N.  J.)  10  AU.  Rep.  709;  Rwrbum  v.  Railway  Co.,  (Iowa,)  85  N.  W.  Rep.  606;  LUly  v. 
Railroad  Co.,  (N.  Y.)  14  N.  E.  Rep.  503. 

'As  to  the  admissibility  of  declarations  as  part  of  the  res  gestce,  see  Patterson  v.  Rail- 
way Co.,  (Mich.)  19  N.  W.  Rep.  761:  Merkle  v,  Bennington  Tp.,  (Mich.)  24  N.  W.  Rep. 
T76;  Armil  v.  RaUroad  Co.,  (Iowa,)  30  N.  W.  Rep.  42;  Conlan  v.  Grace,  (Minn.)  30  N. 
W.  Rep.  880;  Clunie  v.  Lumber  Co.,  (CaL)  7  Pac.  Rep.  708;  Edmunds  v.  C3urtis,  (Colo^ 
9  Pac.  Rep.  793;  Durkee  v.  Railroad  Co.,  (Cal.)  9  Pac.  Rep.  99;  Boxes  of  Opium  v.  U.  S. 
23  Fed.  Rep.  867:  Brown  v.  Kenyon,  (Ind.)  9  N.  E.  Rep.  283;  Porter  v.  Waltz,  (Ind.)  8 
N.  E.  Rep.  705;  Express  CJo.  v.Rawson,  (Ind.)  6  N.  E.  Rep.  887:  County  of  Tompkins  v. 
Bristol,  (N.  Y.yi  N.  E.  Rep.  878;  Hallahan  v.  Raihroad  Co.,(N.  Y.)  6  N.  E.  Rep.  287;  CJiti- 
sens'  Co.  v.  O'Brien,  (Bl.)  8  N.  E.  Rep.  310;  MitoheU  v.  Colglazier,  (Ind.)  7  N.  E.  Rep. 
199;  Williamson  v.  Railroad  Co.,  (Mass.)  10  N.  E.  Rep.  790;  Insurance  Co.  v.  LaPointe, 
mi.)  8  N.  E.  Rep.  853;  Martin  v.  Railroad  Co.,  (N.  Y.)  9  N.  B.  Rep.  505;  Railroad  Ck).  v^ 
Wood,  (Ind.)  14  N.  E.  Rep.  672;  Bealor  v.  Hahn,  (Pa.)  11  AtL  Rep.  776. 
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resulting  in  the  killing  of  the  two  horses,  destroying  the  hack,  and  severely 
injuring  the  plaintiff;  the  actual  damages  alleged  to  be  $5,525, — that  is,  $100 
for  the  back,  $200  for  the  horses,  $25  expenses  incurred  for  services  of  a 
physician  while  confined,  and  $5,000  for  mental  and  physical  suffering,  im- 
paired health,  and  incapacity  to  earn  a  living, — all  caused  by  the  negligence  of 
defendant  in  the  construction  of  its  road  and  crossing,  and  the  negligence  of 
its  employes  in  failing  to  give  the  proper  signals  before  reaching  the  crossing. 
The  exemplary  damages  are  based  upon  allegations  of  imperfect  and  danger- 
ous crossing,  on  account  of  an  embankment  that  obscures  approaching  trains, 
and  the  negligent,  willful,  and  malicious  failure  of  defendant  to  give  any  sig- 
nal of  the  approach  of  the  train  at  the  time  of  the  injury.  The  exemplary 
damages  are  placed  at  $2,000.  Defendant  answered  by  special  exceptions  and 
general  denial.  There  was  a  jury  trial;  a  verdict  and  judgment  for  plaintiff 
''for  $525  actual,  and  $560  punitory,  damages." 

The  fifth  paragraph  of  the  court's  charge  was  as  follows:  ''You  are  further 
instructed  that  if  you  believe  from  the  evidencethatby  reason  of  the  construc- 
tion of  said  railroad  track  at,  and  east  for  the  distance  of  three  hundred  yards 
of,  said  crossing,  a  party  approaching  said  crossing  from  the  south  could  not 
see  a  train  crossing  from  the  e&st,  and  that  this  was  known  to  defendant;  and 
if  you  further  believe  from  the  evidence  that  the  agents  and  employes  running 
said  train,  in  utter  disregard  of  human  life,  carelessly,  negligently,  willfully, 
and  maliciously  failed  and  neglected  to  give  any  signal  by  bio  wing  the  whistle 
or  ringing  the  bell,  as  before  explained,  of  the  approach  of  said  train ;  and  if 
you  further  believe  that  plaintiff  was  injured  as  alleged  in  his  petition,  and 
that  said  injury  was  not  caused  by  the  want  of  ordinary  care  on  the  part  of 
plaintiff  to  avoid  said  injury,  as  hereinbefore  explained, — then,  in  case  you  so 
believe,  you  will  find  for  the  plaintiff  as  punitory  damages  any  sum  not  to 
exceed  $2,000. "  This  instruction  is  assigned  as  error,  because  it  fails  to  state 
that,  in  order  to  make  the  defendant  liable  for  the  malicious  acts  of  its  em- 
ployes, the  jury  must  first  believe  that  the  malicious  acts  were  authorized  by 
the  defendant,  or  that  the  acts,  if  malicious,  were  subsequently  ratified  and 
adopted  by  defendant. 

On  the  trial,  defendant's  counsel  asked  Matt  Dillon  the  following  question: 
"Please  state  what,  if  anything.  Reedy,  the  man  who  was  with  Moore  (the 
plaintiff^  said  to  you  at  the  time  of  the  collision,  and  just  after  the  collision, — 
a  few  mmutes  after, — in  the  presence  of  Moore,  going  to  show  that  plaintiff 
heard  the  whistle  and  the  ringing  of  the  bell  before  the  collision  occurred;" 
and  defendant's  counsel  also  asked  the  same  witness  to  "state  whether  or  not 
Mr.  Reedy,  the  man  who  was  with  Moore  (plaintiff)  in  the  hack  at  the  time 
of  the  collision,  in  the  presence  of,  and  not  more  than  ten  feet  from,  Moore, 
and  not  more  than  ten  minutes  after  the  accident,  at  the  place  of  the  accident, 
stated  in  your  presence  that  both  he  and  plaintiff  heard  the  whistle  and  the 
ringing  of  the  bell,  but  thought  they  could  make  the  crossing  before  the  train 
passed  it," — to  both  of  which  questions  plaintiff  objected,' because  plaintiff 
was  not  in  a  condition  to  know  what  was  said.  The  court  sustained  the  ob- 
jections, and  allowed  a  bill  of  exceptions,  for  the  reasons — FirsU  because  it 
did  not  appear  that  the  remarks  were  made  in  the  presence  of  plaintiff,  or 
that  he  heard  the  same,  or  was  in  a  condition  to  understand  what  was  said; 
second,  because  the  same  was  not  a  part  of  the  res  gesUs,  and  was  hearsay. 
Before  ruling,  the  court  asked  the  witness  how  long  after  the  collision  this 
remark  was  made,  and  he  stated  10  minutes.  Moore  was  unconscious  at  the 
time  inquired  about,  was  removed  home  in  a  vehicle,  but  the  remarks  were 
made  before  he  was  removed.  The  second  and  third  assignments  of  error  re- 
late to  this  ruling  of  the  court. 

The  defendant  asked  the  court  to  charge  the  jury  that  if  plaintiff  knew  the 
train  was  at  the  depot,  and  had  not  passed  the  crossing,  and  knew  the  con- 
dition of  the  crossing,  or  might  have  known  it  by  the  use  of  reasonable  care» 
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and  that  before  he  reached  the  crossing  he  heard  a  whistle  blow,  which  he 
supposed  was  at  a  crossing  three-fourths  of  a  mile  from  where  he  recoiyed  the 
injury,  and  that  he  relied  upon  his  own  opinion  that  the  train  had  passed,  and 
did  not  use  reasonable  care  to  inform  himself  of  the  fact,  then  the  jury  would 
find  that  plaintiff  contributed  to  the  injury  received  by  him,  and  in  such  case 
to  find  for  defendant,  although  the  evidence  might  show  the  proper  signals 
were  not  given  by  the  approaching  train  before  reaching  the  crossing  where 
the  injury  occurred.  This  charge  was  refused,  and  the  refusal  assigned  as 
error.  It  was  in  proof  that  the  plaintiff  knew  the  condition  of  the  crossing, 
but  supposed  the  train  had  gone;  did  not  see  any  smoke,  or  hear  any  bell  or 
whistle,  and  did  not  look  for  any;  supposed  the  train  was  gone,  and  did  not 
listen  or  look;  took  no  care  to  see  if  the  train  was  coming  or  had  passed — was 
easy  about  it.  It  was  proved  that  the  train  struck  the  team  when  in  the  act 
of  crossing,  killed  the  horses,  destroyed  the^hack,  and  injured  plaintiff  as 
alleged. 
Tilman  Smith,  for  appellant.    Poindexter  d  Padelfordt  for  appellee. 

Ck>LLABD,  J.,  {after  stating  the  facts.)  1.  The  fifth  paragraph  of  the 
Courtis  charge  is  incorrect,  and  the  error  assigned  is  palpable.  Since  the  case 
of  Hays  v.  Railroad  Co.,  46  Tex  272,  there  has  never  been  a  doubt  of  the 
law.  A  corporation  is  no  more  liable  for  the  malicious  acts  of  its  employe 
or  servant  than  an  individual  would  be.  The  nnauthorized  malicious  acts  of 
the  agent  of  a  person  or  a  corporation  will  not  render  the  principal  liable  for 
exemplary  damages,  unless  the  same  are  ratified  by  the  principal,  with  full 
knowledge  of  the  facts.  Railway  Co.  v.  Donahoe,  56  Tex.  163;  Jacobs  v. 
Cram,  62  Tex.  401;  Heidenhsimer  v.  Sides,  67  Tex.  34,  35.  2  S.  W.  Rep.  87. 

2.  Negligence  is  generally  a  fact  to  be  found  by  the  jury.  When  a  duty  is 
required  by  law,  the  omission  of  which  causes  damages,  for  which  an  action 
is  maintainable,  the  omission  is  negligence;  but  as  to  whether  there  is  negli- 
gence in  a  particular  case,  causing  injury,  should  generally  be  left  to  the  jury. 
Contributory  negligence  is  no  exception  to  the  rule.  It  would  have  been  im- 
proper for  the  court  to  have  instructed  the  jury,  if  they  found  the  facts 
assumed  in  the  special  charge  asked  by  the  defendant,  that  it  would  be  exon- 
erated from  liability.  Whether  the  existence  of  such  facts  constituted  negli* 
gence  on  the  part  of  plaintiff,  and  whether  they  contributed  to  the  injury 
complained  of,  were  not  questions  for  the  court  to  decide;  they  were  ques- 
tions that  should  have  been  left  to  the  jury,  as  well  as  the  existence  of  the 
facts  themselves.  Railway  v.  Wilson,  60  Tex.  143;  Railzoay  Co,  v.  Levi,  59 
Tex.  675.  We  therefore  find  there  was  no  error  in  the  refusal  of  the  court  to 
give  the  charge  asked. 

8.  There  was  no  error  in  sustaining  the  objections  made  to  questions  pro- 
pounded to  Matt  Dillon  as  shown  by  bills  of  exceptions.  He  was  asked  to 
state  what  another  man  said  (who  was  with  plaintiff  at  the  time  of  the  acci- 
dent) after  the  accident,  (the  court  s^s  10  minutes  after,)  going  to  show  that 
plaintiff  heard  the  whistle  and  the  ringing  of  the  bell;  or,  as  stated  in  a 
different  form  in  another  bill  of  exception,  "If  one  Reedy,  who  was  with 
plaintiff,  did  not  say,  after  the  collision,  in  plaintiff's  presence,  that  he  and 
plaintiff  heard  the  bell  and  the  whistle,  but  thought  they  could  make  the 
crossing  before  the  train  passed  it," — the  declaration  10  minutes  after  the 
accident,  according  to  the  qualification  made  by  the  judge.  The  presence  of 
the  plaintiff  could  not  affect  the  admissibility  of  the  evidence;  he  was  uncon- 
scious, could  not  hear  the  remark,  and  of  course  could  not  deny  it.  The 
declaration  was  not  a  part  of  the  res  gesta;  it  was  a  mere  narration  of  a  past 
event,  and  was  in  no  other  way  connectpd  with  it.  Reedy  could  have  testified 
to  the  fact  if  it  was  true;  or  if  he  had  been  called  as  a  witness,  and  denied 
saying  it,  he  could  have  been  impeached  by  the  proposed  declaration.  We 
are  unable  to  see  how  it  could  have  been  admitted  as  original  evidence.    The 
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declarations  of  strangers  are  sometimes  admissible,  but  they  should  be  shown 
to  be  a  part  of  the  thing  done,  contemporaneous  with  it,  or  so  connected  with 
it  as  to  give  it  character;  they  should  amount  to  verbal  acts,  that  could  be 
attributed  to  the  party  whose  acts  or  conduct  they  explain.  1  Greenl.  £y. 
§§  108.  and  following  to  111 ;  1  Whart.  Ev.  §§  258-262 ;  Abb.  Tr.  Ev.  588. 589. 

It  is  unnecessary  to  notice  other  errors  assigned. 

For  the  error  found  in  the  charge  of  the  court  upon  exemplary  damages^ 
the  judgment  should  be  reversed,  and  the  cause  remanded. 

Willie,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  Judgment  reversed,  and  cause  remanded. 


Olsveland  v.  Sims. 
(Supreme  Cowrt  of  Texas.    November  15, 1887.) 

1.  Frauduleitt  Convetancbs— Knowledge  of  Grantee. 

Plaintiff  owned  a  half  interest  in  the  lot,  and  purchased,  December  Sd,  for  foil 
value,  the  other  half  from  his  brother,  who  was  a  member  of  a  firm  which  was  in- 
solvent at  the  time,  but  no  suit  was  instituted  against  it  until  December  5th;  but 
one  man  living  in  the  same  community  heard  that  creditors  were  pressing  it.  And 
there  were  no  open  demonstrations  to  that  effect.  Plaintiff  had  no  business  con- 
nection with  the  firm,  and  there  was  nothing  to  show  that  he  had  any  better  oppor^ 
tunity  of  knowing  the  state  of  its  finances  tnan  any  other  resident  of  the  commu- 
nity. The  firm  continued  to  rent  from  him  as  before.  The  rent  was  due  for  some 
time  thereafter;  and  defendant,  a  firm  creditor^ad  an  attachment  levied  Decem- 
ber 6th  on  the  lot,  and  hought  it  in  at  the  sale.  Heldy  that  the  evidence  was  insuf- 
ficient to  show  that  plaintiff  had  notice  of  the  insolvency  of  his  brother.  ^ 

9.  Evidence— DoouMENTABT— Deed— Description— Pleading  and  Proof. 

In  an  action  to  recover  a  lot  of  ground  which  was  described  in  the  petition  as  lot 
A,  in  hlock  18,  in  the  town  of  D.,  it  appeared  that  the  owners  of  the  lots  in  block  IS 
signed  an  agreement  changing  the  position  of  the  lots  in  that  block,  and  designat- 
ing them  as  changed  by  letters,  instead  of  numbers:  lot  A  being  made  to  take  the 
Slace  of  lot  7.  Defendant  offered  in  evidence  a  deed  to  lot  7,  in  block  18,  and  to  the 
escription  in  the  deed  was  added :  ^  This  being  lot  N  o.  7,  according  to  the  subdivision 
of  block  18,  •  •  •  to  which  subdivision  reference  is  hereby  made. "  HelcL  that 
there  was  no  variance  between  the  description  of  the  property  in  the  deed  and  that 
contained  in  the  petition. 

8.  New  Trial— Newlt-Disoovbrbd  Evidence. 

In  an  action  to  recover  a  certain  lot,  it  appeared  that,  two  days  after  the  sale  of 
the  lot  to  plaintiff,  the  vendor,  who  was  his  brother,  became  insolvent,  and  defend- 
ant, one  of  his  creditors,  levied  an  attachment  on  the  lot,  and  bought  it  at  the  sale. 
Judgment  was  rendered  for  plaintiff,  and.  four  weeks  afterwards,  counsel  for 
defendant  propounded  interrogatories  to  plaintiff,  in  which  he  asked  nlm  if  he  did 
not  know  that  his  brother  was  insolvent  at  the  time  he  took  the  deed  from  him. 
A  commission  issued,  and  plaintiff  refused  to  answer,  and  defendant  made  these 
facts  a  ground  of  an  amended  motion  for  a  new  trial,  claiming  that  the  failure  to 
answer  was  a  confession  of  his  knowledge  of  the  insolvency  of  his  brother,  and  that 
it  was  to  defendant  newly-discovered  testimony.  Held^  that  its  no  diligence  waa 
shown  to  get  the  testimony  at  the  trial,  and  as  tiiere  was  no  statutory  provision  for 
the  taking  of  depositions  to  be  used  upon  a  motion  for  a  new  trial,  the  court  prop- 
erly overruled  the  motion. 

Appeal  from  district  court,  Navarro  county;  Sam  R.  Fkost,  Judge. 
Simpkins  &  Neblett,  for  appellant.    Head,  Greer  <&  Qreer^  for  appellee. 

Willie,  C.  J.  This  was  a  auit  by  G.  R.  Sims  against  W.  D.  Cleveland  to 
recover  a  lot  of  ground  described  in  the  petition  as  lot  A,  in  block  18,  in  the 

^Respecting  the  general  subject  of  fraudulent  conveyances,  see  Davis  S.  M.  Ca  ▼. 
Dunbar,  (W.  Va.)  2  B.  E.  Rep.  91;  Vomer  v.  McGhee,  (S.  C.)  Id.  113;  Witz  v.  Osbum, 
(Va.)  2  8.  E.  Rep.  83,  and  note;  Jackson  v.  Beach,  (N.  J.)  9  Atl.  Rep.  8S0,  and  note; 
Poster  V.  Knowles,  (N.  J.)  7  Atl.  Rep,  295;  Dice  v.  Irvin,  (Ind.)  11  N.  E.  Rep.  488,  and 
note;  Johnson  v.  Kobinson,  (Tex.)  4  S.  W.  Rep.  625;  Oppenheimer  v.  Halit,  Id.  582; 
Roan  V.  Winn,  (Mo.)  Id.  736;  Carter  v.  Coleman,  (Ala.)  2  South.  Rep.  354;  Gordon  v. 
Mcllwain,  (Ala.)  Id.  671;  Redhead  v.  Pratt,  (Iowa,)  33  N.  W.  Rep.  882;  White  Lead  Co. 
V.  Haas,  Id.  667. 
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town  of  Dawson,  in  Navarro  county.  On  the  fourth  of  April,  1882,  H  Hol- 
comb  and  wife  conveyed  to  A.  H.  and  G.  R.  Sims  lot  7,  in  block  18,  in  the 
town  of  Springhill,  the  name  of  which  was  afterwards  changed  to  Dawson; 
and  on  the  eighteenth  of  October,  1882,  A.  H.  and  G.  B.  Sims,  and  the  owners 
of  tlie  other  six  lots  in  block  18,  signed  an  agreement  changing  the  position 
of  the  lots  in  that  block,  and  they  were  made  to  run  lengthwise  from  east  to 
w^t,  and  front  west,  instead  of,  as  formerly,  from  north  to  south,  fronting 
south.*  The  lots,  as  changed,  were  designated  by  letters  instead  of  numbers; 
lot  A  being  made  to  take  the  place  of  lot  7,  and  the  other  co-owners  of  the 
block  releasing  to  A.  H.  and  G.  H.  Sims  all  tlieir  interest  in  the  same.  On  the 
third  of  December,  1883,  A.  H.  Sims  conveyed  to  the  appellee  his  one-half 
interest  in  lot  No.  7,  in  block  18,  in  said  town';  adding  as  follows:  '*This  being 
lot  No.  7,  according  to  the  subdivision  of  block  18  by  A.  H.  Sims,  G.  R.  Sims, 
F.  Smith,  J.  J.  Stansell,  and  G.  W.  Younger;  to  which  subdivision  reference 
is  hereby  made."  It  was  proved  that  at  the  date  of  the  last  deed  A.  H.  Sims 
was  a  member  of  the  firm  of  Hollinger  &  Sims,  who  were  doing  business  as 
merchants  in  a  store-house  situated  upon  the  lot  in  controversy,  and  had 
rented  from  G.  R.  Sims  his  interest  in  the  premises ;  the  rent  being  payable 
the  first  of  January,  1884.  Hollinger  &  Sims  became  insolvent  in  December, 
1883,  their  assets  being  but  little  more  than  a  third  of  their  liabilities.  No 
suits  had  been  filed  against  them  at  the  time  of  the  conveyance  from  A.  II. 
to  G.  li.  Sims,  but  one  Sullivan  attached  their  goods  on  the  fifth  December, 
1883.  A.  n.  and  G.  R.  Sims  were  brothers,  but  tlie  latter  had  no  interest  in 
the  fii-m  of  Hollinger  &  Sims.    Cleveland  had  an  attachment  levied  December 

6,  1883,  on  the  lot  in  controversy,  and  bought  at  the  sale  made  in  the  attach- 
ment proceedings.  The  case  was  submitted  to  the  judge  below,  who  rendered 
judgment  in  favor  of  Sims,  and  Cleveland  appealed. 

When  the  deed  from  A.  H.  to  G.  R.  Sims  was  ofifered  in  evidence,  the  ap- 
pellant objected  to  its  being  received,  because  of  a  viiriance  between  the  de- 
scription of  the  lot  in  the  deed  and  that  contained  in  the  petition ;  which  ob- 
jection was  overruled.  In  this  we  think  there  was  no  error.  While  the  lot 
was  called  lot  "A"  in  the  petition,  and  lot  "7"  in  the  deed,  it  was  perfectly 
competent  to  show,  by  the  language  of  the  deed  itself,  that  by  lot  "7"  the  lot 
described  in  the  petition  was  intended.  This  was  shown  by  the  agreement 
referred  to  in  the  deed.  That  agreement  showed  that  lot  "A"  had  taken  the 
place  of  lot  "7,"  and  belonged  to  A.  II.  and  G.  R.  Sims,  and  that  after  the 
agreement  was  made  there  was  really  no  lot  7  in  block  18.  A.  II.  and  G.  R. 
Sims  owned  no  lot  in  the  block  except  lut  A  at  the  time  the  deed  from  one  to 
the  other  was  executed;  hence  this  deed  would  convey  nothing,  and  be 
wholly  inoperative,  if  we  limited  the  description  of  the  land  conveyed  to  lot 

7,  in  block  18.  Buti  under  accepted  maxims  of  the  law,  we  must  construe 
the  deed,  if  possible,  so  that  it  may  have  effect;  especially  if,  from  other  por- 
tions of  it,  the  lot  intended  to  be  conveyed  is  clearly  indicated.  Broom,  Leg. 
Max.  490  et  seq.  The  instrument,  in  Veferring  to  the  agreement  for  a  sub- 
division of  block  18  made  between  A.  II.  and  G.  R.  Sims  and  others,  adopts 
the  description  as  there  given  of  the  lot  which  fell  to  the  share  of  the  Sims 
brothers  under  that  agreement,  and  conveys  that  lot.  By  reference  to  the 
agreement,  we  see  that  this  lot  is  lot  A  in  the  new  subdivision,  and,  constru- 
ing the  deed  to  convey  that  lot,  we  make  it  operative,  and  carry  out  the  in- 
tention of  the  parties  to  the  instrument.  We  think  that  lot  A  was  intended 
to  be  conveyed,  and  there  was  no  variance  between  the  deed  and  the  petition. 
Both  parties  to  this  suit  claimed  title  through  Holcomb  and  wife,  and  it  was 
Bufilcient  for  the  appellee  to  trace  back  his  title  to  this  common  source. 

It  is  claimed  that  A.  H.  Sims  was  insolvent  when  he  made  his  deed  to  his 
brother,  and  that  the  latter  had,  at  the  time,  full  notice  of  the  fact.  Hollin- 
ger &  Sims  were  doubtless  insolvent  on  the  third  of  December,  1883,  but 
there  is  no  satisfactory  proof  that  G.  R.  Sims  was  aware  of  this  fact.    But 
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one  man  living  in  the  same  community  seems  to  have  heard  that  the  credit- 
ors of  the  firm  were  pressing  them,  and  the  proof  shows  that  there  were  no 
open  demonstrations  to  this  effect.  No  suit  was  instituted  against  them  till  the 
fifth  of  December,  1883.  The  attorney  wlio  brought  this  suit  had  been  watch- 
ing them  for  two  weeks,  and  yet  he  does  not  state  that  he  discovered  they 
were  insolvent,  or  had  reason  to  suspect  this,  till  he  brought  the  suit.  G.  B. 
Sims  had  no  business  connection  with  the  firm,  and-there  is  nothing  to  show 
that  he  had  any  better  opportunity  of  knowing  the  state  of  their  finances^  than 
any  other  resident  of  the  community,  though  he  was  related  by  blood  to  one 
of  the  members.  He  paid  the  full  value  of  the  half  lot  purchased,  and  the 
firm  continued  to  rent  from  him  as  before;  and  the  reason  that  he  did  not  re- 
serve the  rent  out  of  the  purchase  money  is  fully  explained  by  the  fact  that  it 
was  not  due  for  some  time  thereafter.  We  fail  to  find,  in  this  state  of  facts, 
such  proof  of  notice  in  the  appellee  of  the  insolvency  of  Hollinger  &  Sims  as 
would  justify  us  in  reversing  a  judgment  founded  upon  an  opposite  view. 

Some  four  or  five  weeks  after  judgment  had  been  rendered  for  the  appellee, 
the  counsel  for  appellant  propounded  interrogatories  to  G.  R.  Sims,  in  which, 
among  other  things,  he  asked  if  Sims  did  not  know  that  his  brother  was  in- 
solvent at  the  time  he  took  the  deed  from  him.  A  commission  issued,  and 
the  interrogatories  were  placed  in  the  hands  of  an  officer,  for  the  purpose  of 
having  Sims'  depositions  taken  in  answer  to  them*  Sims  refused  to  answer, 
and  the  appellant  afterwards  made  these  facts  one  ground  of  an  amended  mo- 
tion for  a  new  trial;  claiming  that  the  failure  to  answer  was  a  confession  of 
G.  K.  Sims'  knowledge  of  the  insolvency  of  A.  H.  Sims  at  the  date  of  the 
deed,  and  that  this  was  to  the  appellant  newly-discovered  testimony.  The 
court  below  properly  overruled  the  motion.  Our  statute  makes  no  provision 
for  the  taking  of  depositions  to  be  used  upon  a  motion  for  a  new  trial.  Its 
entire  provisions  apply  soleiy  to  depositions  to  be  read  on  the  trial  of  a  cause. 
With  no  authority  to  take  the  depositions  upon  an  application  for  a  new  trial, 
much  less,  as  here,  at  a  time  when  no  application  was  pending  which  the  de- 
positions could  possibly  sustain,  the  appellant  could  not  claim  that  a  failure 
to  reply  to  his  question  was  confession  of  a  fact  they  were  intended  to  estab- 
lish. In  order  to  entitle  a  party  to  the  answers  of  his  opponent  to  interroga- 
tories, and  consequently  to  a  confession,  in  case  of  a  fsdlure  to  answer,  he 
must  bring  himself  within  the  provisions  of  the  statute  giving  hii(i  the  right 
to  take  the  answer;  otherwise,  it  is  the  right  of  the  interrogated  party  to  re- 
fuse to  answer  without  suffering  injury.  Besides,  no  satisfactory  reason  is 
given  why  the  plaintiff  was  not  asked  as  to  this  matter  at  or  before  the  trial 
of  the  cause.  He  was  not  shown  to  have  been  beyond  the  reach  of  a  commis- 
sion before  the  trial,  nor  absent  while  it  was  going  on;  hence  no  diligence  to 
get  the  evidence  was  shown.  Nor  was  it  newly  discover^.  If  G.  R.  Sims  on 
the  third  of  December,  1883,  knew  that  his  brother  was  insolvent,  the  appel- 
lant must  have  known  that  he  could,  if  he  would,  testify  to  it  on  the  twenty- 
third  of  June,  1887.  But  it  is  unnecessary  to  multiply  reasons  why  the  motion 
was  properly  overruled.  It  had  not  the  shadow  of  a  foundation  to  rest  upon. 
This  court  has  already  determined  that  you  cannot  raise  the  failure  of  tho 
court  below  to  place  its  conclusions  of  law  and  fact  in  the  record  unless 
the  matter  is  made  the  subject  of  a  bill  of  exceptions.  Supreme  Commandery 
V.  Rose,  62  Tex.  321. 

There  is  no  error  in  the  judgment,  and  it  ]a  affirmed. 
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Harkkt  et  al.  f>.  Gain. 
(Supreme  Court  of  Texas.    November  15, 1887.) 

1.  FiXTUiUM— What  Constitutes— Bktwkkn  Sblleb  and  Purchaseb  op  Personalty. 
Defendant  sold  plaintiff  a  house,  mill,  and  machinery,  for  the  price  of  which  the 
Ifttter  gave  his  two  promissory  notes.  By  the  terms  of  the  contract  defendant  retained 
tiUe  until  the  purohaae  monev  should  be  paid.  Plaintiff,  with  consent  of  defendant^ 
moved  the  property  on  his  lot.  Defendant  was  indebted  to  one  B.  and  transferred 
the  notes  to  him  as  security.  The  notes  fell  due,  were  not  paid,  and  plaintiff  gave  a 
new  note  to  B.  in  renewal  of  the  original  ones,  and  to  secure  it  executed  a  deed  in 
trust  on  the  lot,  mill,  and  machinery.  The  note  was  not  paid,  and  the  lot  and  prop- 
erty were  sold  by  the  trustee,  and  bought  by  B.,  who  conveved  it  to  defendant  on 
payment  of  his  indebtedness.  Held  that,  as  between  plaintiff  and  defendant,  the 
property  never  became  attached  to  the  realty,  and  defendant  could  recover,  and  have 
a  reasonable  time  to  remove  it.^ 

H  TSBSPASS— To  Tbt  Title— Issues  aitd  Fn«i>iNOS. 

In  trespass  to  try  title,  where  plaintiff  <daimed  the  land  sold  under  a  trost  deed  to 
be  his  homestead,  and  that  the  improvements  had  become  attached  thereto,  and 
defendant,  claiming  a  lien  on  the  improvements  for  the  unpaid  purchase  price,  prayed 
that  if  the  land  was  exempt  that  he  might  remove  the  improvements,  the  court 
charged  the  jury  should  they  And  that  the  lot  at  the  time  the  deed  in  trust  was 
executed  was  part  of  the  homestead  of  plaintiff,  and  that  the  improvements,  or  any 
part  thereof,  belonged  to  defendant,  or  that  part  of  such  improvements  belonged  to 
plaintiff  and  part  to  defendant,  they  should  find  from  the  evidence  the  value  oi  each 
separate  piece  of  propertv  on  such  lot,  stating  to  whom  it  belonged.  The  jury  re- 
turned the  following  verdict:  ** We,  the  jurv,  find  that  the  lot  in  controversy  is  a 
part  of  plaintiff^  s  homestead,  and  that  the  value  of  the  same,  without  the  improve- 
ments thereon,  is  fifty  dollars,  (150,)  and  find  for  defendant  all  improvements 
thereon. "  Held,  that  the  verdict,  though  not  responsive  to  the  instruction,  was  re- 
sponsive to  the  issues  made  in  the  pleadings,  so  far  as  necessary  to  adjudicate  the 
rights  of  the  parties,  and  was  therefore  sufficient. 

8.  Same— IMFROVBMBNT&— Homestead. 

Where  the  purchaser  of  a  house,  mill,  and  machinery  moved  them  on  his  home- 
stead, and  the  title  was  to  remain  in  the  seller  until  the  purchase  money  was  paid, 
and  the  money  was  not  psid,  in  trespass  to  try  title  it  was  not  error  for  the  court  to 
refuse  to  instruct  the  jury  under  what  circumstances  a  lien  can  be  fixed  upon  home- 
stead property  f6r  work  done  and  materials  used  In  constructing  improvements 
thereon. 

4.  Same. 

The  law  of  Improvements  in  good  faith,  under  Rev.  St.  Tex.  art.  4812  et  seq..  Is  ap- 
plicable to  such  as  have  been  placed  upon  land  by  a  defendant  under  such  circum- 
stances as  to  make  them  a  part  of  the  realty,  but  it  has  no  application  to  such  im- 
provements as  have  been  placed  upon  realty  which  never  became  a  part  of  it. 

B.  Mobtoaoes— Tbust  Deeds— Dbscbiptionb. 

A  description  in  a  deed  of  trust  and  trustee's  deed  as  follows :  **  All  that  certain 
plot  of  land  (being  about  100x160  feet)  situated  in  said  town  of  Lone  Oak,  and  cer- 
tain building  situated  thereon,  same  being  used  as  a  flourine,  com  mill,  and  cotton- 
gin,  and  all  fixtures  and  tools  pertaining  thereto,  ^  is  sufficient  especially  where  it 
is  admitted  by  the  pleadings,  In  an  action  of  trespass  to  try  title  to  the  property, 
that  it  is  ^'the  only  mill-house  or  gin  there  was  in  Lone  Oak  at  that  time.  ** 

Appeal  from  district  court,  Hunt  county;  J.  A.  B.  Putnam,  Judge. 
Montrose,  Grubbs  <fe  H^ner,  for  appellants.    JS.  W.  Terhune,  for  appellee. 

Gaimbs,  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  appel- 
lants against  appellee,  to  recover  a  lot  of  land  in  the  town  of  Lone  Oak,  in 

>  In  Michigam^  it  is  held  that  the  most  important  test  in  determining  whether  machin- 
ery affixed  to  a  building  is  personalty  or  a  part  of  the  realty,  is  the  intention  of  the 
parties  making  the  annexation.  Manwaring  v.  Jenison,  27  N.  W.  Rep.  899,  and  note. 
Walker  ▼.  Mill  Ck>.,  (Wis.)  85  N.  W.  Rep.  sad.  To  the  same  effect  are  the  decisions  in 
imnoU.  Sword  v.  Low,  18  N.  £.  Rep.  826.  But  in  Ohio,  it  is  held  that  although  the 
parties  concerned  may  make  a  binding  agreement  that  what  would  otherwise  be  a 
fixture  shall  be  regarded  as  personalty,  such  agreement  will  not  affect  the  rights  of  a 
subsequent  mortgagee  of  the  realty  without  notice  of  it,  and  that  the  deUvery  and  filing 
of  a  chattel  mortage  upon  the  property,  which  is  the  subject  of  the  luzreement.  does 
not  constitute  the  required  notice.  Manufacturing  Co.  v.  Oarver,  18  N.  JS.  Rep.  493.  In 
general,  as  to  when  machinery  is  regarded  as  a  fixture,  and  the  tests  applied,  see 
Bchmitz  v.  Scheifelo,  (N.  J.)  I  Atl.  Rep.  G98,  and  note;  McNally  v.  Connolly,  (Cal.)  11  JPaa 
Rep.  820,  and  note;  Cooper  v.  Johnson,  (Mass.)  ^  N.  E.  Rep.  88,  and  note. 
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Hunt  county,  together  with  a  certain  house,  mills,  and  machinery  situated 
thereon.  The  court  gave  judgment  for  the  plaintiffs  for  the  lot,  and  for  the  de- 
fendant for  the  bouse,  mills,  and  machinery,  allowing  defendant  90  days 
within  which  to  remove  the  property  adjudged  to  him  from  the  land.  The  pe- 
tition was  in  the  ordinary  statutory  form.  The  special  answer  of  defendant 
set  up,  in  substance,  that  about  May  1,  1879,  he  sold  to  plaintiff  John  M. 
Harkey  (who  is  the  husband  of  his  co-plaintiff)  the  house,  mliJ,  and  machin- 
ery, then  situated  in  Rains  county,  for  the  sum  of  $2,000,  for  which  the  latter 
executed  his  two  promissory  notes,  for  $1,000  each,  due  respectively  about 
December  25, 1879,  and  December  25, 1880,  and  bearing  10  per  cent,  interest 
from  date;  and  that,  by  the  terms  of  the  contract,  the  vendor  retained  the 
title  in  the  property  until  the  purchase  money  should  be  fully  paid.  It  was 
f  ui-ther  averred  that,  with  the  consent  of  defendant,  the  plaintiff  moved  the 
property  on  the  lot  in  controversy,  and  that  defendant,  being  indebted  to  Leon 
&  H.  Blum,  transferred  the  notes  executed  by  plaintiff  to  them,  in  order  to 
secure  the  indebtedness.  The  answer  also  alleged  that,  the  notes  not  having 
been  paid,  on  the  eleventh  day  of  November,  1881,  plaintiff  executed  a  new 
note  to  the  Blums,  for  the  sum  of  $2,600,  due  February  1,  1882,  in  renewal 
of  the  original  notes,  and  that  at  the  same  time  they  executed  a  deed  in  trust 
upon  the  lot  in  controversy,  and  the  mill  and  machinery  thereon  situate,  to 
secure  the  same.  It  was  further  alleged  that  the  latter  note  not  having  been 
paid,  the  lot  and  pro|)erty  upon  it  were  sold  by  the  trustee  by  virtue  of  the 
deed  of  trust,  and  bought  in  by  Hyman  Blum,  to  whom  the  trustee  conveyed 
the  same.  It  was  also  averred  that  defendant  subsequently  paid  his  indebt- 
edness to  Leon  &  H.  Blum,  and  that,  in  consideration  thereof,  Hyman  Blum 
conveyed  the  whole  of  the  property  to  him.  Copies  of  the  deed  of  trust  and 
of  the  trustee's  deed  to  Hyman  Blum  were  attached  to  and  made  a  part  of  the 
answer.  There  is  no  bill  of  exceptions  or  statement  of  facts  in  the  record. 
The  assignments  of  error  relied  upon  in  the  brief  will  be  considered  in  the  or- 
der in  which  they  are  presented. 

The  second  assignment  of  ehor  is  that  '*the  court  erred  in  overruling  the 
first  and  second  special  exceptions  of  plaintiffs  to  defendant's  answer,  for  the 
deed  of  trust  and  deed  set  up  therein,  marked  <  Exhibits  A  and  B,'  does  not 
identify  or  describe  any  land,  so  as  to  recover  in  this  action."  In  the  deed  of 
trust  and  the  trustee's  deed  the  property  is  described  as  follows:  ''All  that 
certain  plot  of  land  (being  about  100x150  feet)  situated  in  said  town  of  Lone 
Oak,  and  certain  building  situated  thereon,  same  being  used  as  a  flouring, 
corn  mill,  and  cotton-gin,  and  all  fixtures  and  tools  pertaining  thereto."  We 
are  of  opinion  that  the  description  is  sufficient.  All  that  is  required  in  a  con- 
veyance is  that  the  property  shall  be  described  with  such  certainty  that  it  can 
be  definitely  identified.  If  the  words  "all  that  certain  plot  of  land  (being  lOOx 
150  feet)  situated  in  said  town  of  Lone  Oak  ".stood  alone,  the  exception  might 
have  been  well  taken;  but  the  subsequent  words  in  the  description  quoted 
point  out  the  lot  by  reference  to  the  improvements  placed  upon  it  at  the  date 
of  the  mortgage.  The  petition  alleges  the  land  described  in  the  deed  of  trust 
"is  the  same  land  described  in  plaintiff's  petition,  and  is  the  only  mill-house  or 
gin  there  was  in  Lone  Oak  at  that  time. "  If  this  be  the  fact,  and  it  is  admitted 
by  tlie  demurrer,  the  property  could  undoubtedly  be  identified,  and  the  de- 
scription is  sufficient.  Besides,  the  deed  in  trust  recites  that  the  note  secured 
by  it  was  given  for  the  purchase  money  of  "the  said  mill,"  the  word  "mill'' 
being  doubtless  used  in  its  enlarged  sense,  so  as  to  include  the  house  and  ma- 
chinery. Hence,  the  property  described  was  capable  of  identification  by  show- 
ing what  property  then  in  Lone  Oak  constituted  the  original  consideration  of 
the  debt,  evidenced  by  the  note  secured  by  the  deed  of  trust. 

The  third  assignment  is  that  "the  court  erred  in  overruling  plaintiff's  third 
special  exceptions  to  defendant's  answer,  for  defendant,  in  his  answer,  seeks 
to  sever  a  part  of  the  realty  from  the  body  thereof."    This  raises  the  question 
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whether,  according  to  the  allegations  of  the  petition,  the  mill-house,  mill,  gin, 
and  machinery  are  to  be  deemed,  as  to  Leon  &  H.  Blum  and  those  claiming 
under  them,  a  part  of  the  realty;  and  this  we  think  the  most  important  point 
in  the  case.  Movable  property  which  is  attached  to  real  property,  and  which 
is  capable  of  being  removed  without  being  itself  destroyed,  and  without  detri- 
ment to  the  freehold,  is  generally  called  a  fixture.  Further  than  this  the  use 
of  the  term  has  never  been  satisfactorily  settled.  Some  authorities  confine 
it  to  such  personalty  as  has  been  attached  to  the  realty  in  such  manner  as 
to  become  a  part  of  it,  while,  perhaps,  an  equal  number  apply  the  word  to 
such  only  as  remains  personally,  although  annexed  to  the  freehold.  See  Abb. 
Law  Dicti  "Fixture."  Using  the  word,  however,  in  its  more  general  sense, 
whether  a  fixture  is  to  be  deemed  real  or  personal  property  depends  in  many 
cases  upon  the  circumstances  which  may  reasonably  be  presumed  to  manifast 
the  intention  of  the  parties  concerned  in  their  an  nexation  to  the  realty.  Moody 
V.  AikeUf  60  Tex.  65;  Hutchina  v.  McLsterson,  46  Tex.  551.  When  the 
owner  of  land  attaches  personal  property  to  it  as  a  permanent  accession  to  the 
value  of  the  freehold,  it  becomes  a  part  of  the  realty.  A  tenant,  upon  the 
other  hand,  who,  with  the  consent  of  his  landlord,  annexes  chattels  to  the 
land  in  such  manner  that  they  can  be  removed  without  damage  to  the  realty, 
does  not  thereby  part  with  his  property  in  them,  but  may  remove  them  at  or 
before  the  termination  of  his  lease.  So,  if  one  agree  to  sell  to  another  per- 
sonal property  and  deliver  it,  retaining  the  title  until  the  purchase  money  be 
paid,  and  the  vendee  obtain  his  consent,  and  move  it  upon  and  attach  it  to  the 
vendee^s  realty,  it  will,  in  our  opinion,  remain  personalty  as  between  the  par- 
ties to  that  transaction.  So,  if  the  mortgagor  in  possession,  by  agreement 
with  the  mortgagee,  annex  a  mortgaged  chattel  to  his  own  land,  the  mortga- 
gee's rights  are  not  affected,  and  he  may  still  treat  it  as  his  personal  property. 
Tifft  V.  Horton,  53  N,  Y.  377 ;  Eaves  v.  Bstes,  10  Kan.  814;  Tihhetts  v.  Mooj^, 
23  Cal.  208;  Cullers  v.  James,  66  Tex.  494.  The  petition  alleges  that  the 
mill-house,  machinery,  etc.,  were  removed  by  plaintiff  after  the  purchase  from 
Rains  county  to  the  town  of  Lone  Oak;  from  which  it  must  be  inferred  that 
the  house  was  a  movable  structure,  capable  of  being  transferred  from  one  po- 
sition to  another  without  being  itself  destroyed,  and  without  injury  to  the 
land  from  which  it  was  taken.  The  same  presumption  arises  as  to  the  ma- 
chinery, mills,  etc.  It  follows,  therefore,  from  what  we  have  said,  that  after 
the  removal  they  remained  the  property  of  the  defendant,  and  that  the  trans- 
fer of  the  notes  to  Leon  &  H.  Blum  subrogated  them  to  his  rights.  Although 
it  be  admitted  that  by  taking  a  mortgage  they  affirmed  the  sale,  and  thereby 
invested  plaintiff  with  the  legal  title,  yet  it  does  not  follow  that  they  thereby 
made  it  a  part  of  the  realty.  It  is  not  to  be  presumed  that  they  intended  by 
the  transaction  that  they  should  be  embarnissed  in  the  assertion  of  their 
rights,  by  permitting  property,  which,  as  to  them,  was  personalty,  to  become 
a  part  of  the  realty  upon  which  it  was  placed,  and  thereby  subject  to  home- 
stead or  other  claims  upon  the  lot.  There  was  no  error,  therefore,  in  the  rul- 
ing of  the  court  complained  of  in  the  assignment  under  consideration.  The 
defendants  in  their  answer  prayed  that,  in  the  event  they  were  held  not  to  be 
entitled  to  the  property  in  controversy,  they  have  a  judgment  foreclosing  their 
mortgage  lien  upon  it.  This  was  excepted  to  by  plaintiff,  on  the  ground  that 
the  notes  were  barred  by  limitation,  and,  the  exception  having  been  overruled, 
the  ruling  is  assigned  as  error.  In  reference  to  this  it  is  sufficient  to  say  that 
the  court  not  having  given  judgment  upon  the  notes  and  enforcing  the  lien, 
the  ruling  has  not  operated  to  the  prejudice  of  appellant,  and  the  error  is 
harmless. 

The  sixth  assignment  is,  in  effect,  that  the  court  erred  in  not  granting  a 
new  trial  because  the  verdict  of  the  jury  was  not  responsive  to  the  charge  of 
the  court.  The  court  charged  the  jury  that  if  they  should  find  that  the  lot,  at 
tlie  time  the  deed  of  trust  was  executed,  was  a  pai-t  of  the  homestead  of  plain- 
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tiffs,  and  that  the  improvements,  or  any  part  thereof,  belonged  to  defendant, 
or  that  part  of  such  improvements  belonged  to  plaintiffs  and  part  to  defend- 
ant, they  will  then  And  from  the  evidence  the  value  of  eiich  separate  piece  of 
property  on  such  lot,  stating  to  whom  it  belonged,  and  gave  them  the  form  of 
their  verdict.  The  jury  returned  the  following  verdict:  "We,  the  jury,  find 
that  the  lot  in  controversy  is  a  part  of  plaintiff's  homestead,  and  that  the  value 
of  the  same,  without  the  improvements  thereon,  is  fifty  dollars,  [$50,1  and 
find  for  defendant  all  improvements  thereon."  It  would  seem  that  it  was 
claimed  upon  the  trial  that  there  were  improvements  upon  the  lot  not  em- 
braced in  the  mortgage,  and  not  placed  there  by  defendant,  and  that  the  court 
was  of  the  opinion  that  there  was  evidence  which  would  warrant  the  jury  in 
finding  that  a  part  of  the  property  situated  upon  it  belonged  to  plaintiffs  and 
a  part  to  defendant.  To  provide  for  such  a  contingency  the  charge  was  framed. 
In  that  case,  a  finding  as  to  the  several  pieces  of  property  may  have  been  nec- 
essary in  order  to  adjust  the  equities  between  the  parties.  But  the  jury  hav- 
ing found  for  the  plaintiffs  for  the  lot,  and  for  the  defendants  for  all  the  im- 
provements, it  was  unnecessary  to  find  the  value.  The  verdict,  though  not 
responsive  to  the  instructions,  is  responsive  to  the  issues  made  in  the  plead- 
ings, so  far  as  necessary  to  adjudicate  the  rights  of  the  parties,  and  is  there- 
fore sufficient. 

The  seventh  assignment  of  error  is  that  the  court  erred  in  not  instructing 
the  jury  as  to  improvements  in  good  faith,  and  the  eighth  complains  of  the 
judgment  because  it  gives  plaintiff  judgment  for  the  lot,  and  defendant  judg- 
ment for  the  improvements,  and  allows  them  90  days  in  which  to  remain 
there.  The  law  of  improvements  in  good  faith  (Hev.  St.  art  4812  et  seq,)  is 
applicable  to  such  as  have  been  placed  upon  land  by  a  defendant  under  such 
circumstances  as  to  make  them  a  part  of  the  realty.  It  has  no  application  to 
a  case  like  the  present,  in  which  the  claim  is  that  the  property  placed  upon 
the  realty  never  was  a  part  of  it.  The  jury  having  found  that  the  improve- 
ments in  this  case  belonged  to  defendant,  and,  in  effect,  that  they  were  per- 
sonal property,  the  court  did  not  err  in  decreeing  that  the  defendants  had  the 
right  to  remove  them,  and  in  allowing  reasonable  time  for  that  purpose.  The 
case  called  for  the  interposition  of  the  equitable  powers  of  the  court,  and  they 
were  properly  exercised.  What  has  already  been  said  with  reference  to  the 
question  raised  by  the  third  assignment  of  error  is  sufficient  to  dispose  of  the 
ninth,  which  complains  of  the  judgment  rendered  on  the  verdict,  upon  the 
ground  that  the  fixtures  were  a  part  of  the  realty.  If  we  are  correct  in  our 
conclusion,  they  were  not  a  part  of  the  realty,  and  the  judgment  is  not  erro- 
neous. 

By  the  tenth  assignment  of  error  appellant  complains  of  the  charge  of  the 
court  because  it  failed  to  instruct  the  jury  under  what  circumstances  a  Uen 
could  be  fixed  upon  homestead  property  for  work  done  and  materials  used  in 
constructing  improvements  thereon.  But  defendants,  did  not  claim  a  lien  for 
improvements  on  the  land  placed  there  under  the  statute.  Their  contention 
was  that  the  improvements,  under  the  circumstances,  did  not  become  a  part 
of  the  realty,  and  hence  not  a  part  of  the  homestead.  Such  a  charge  was  not 
called  for  by  the  pleadings,  and  it  was  not  error  to  omit  it  The  manifest 
justice  of  the  case  has  been  attained.  The  appellants  sought  to  recover  prop- 
erty of  which  they  had  had  the  use  for  many  years,  and  for  which,  so  f4r  as 
we  can  see  by  the  record,  they  paid  nothing.  Having  failed  in  their  attempt 
they  have  no  right  to  complain. 

There  being  no  error  in  the  judgment  it^is  affirmed. 
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Preston  et  al>  9.  Bregexniubge  et  al. 
(Court  of  Appeals  of  Kentucky,    January  81, 1888.) 

1.  Judicial  Sales— Failure  op  Title— Abatement  op  Price. 

In  orderine  the  sale  of  property,  the  court  decreed  that  the  sale  should  pass  all 
the  title  of  defendant,  and  01  those  clalminff  under  him.  who  were  parties  to  the 
suit  or  purchasers  pendente  Kte.  After  the  oond  given  for  the  purchase  price  had 
become  due.  the  purchasers  asked  for  a  rebate  bv  reason  of  a  failure  of  title  to  a 
part  of  the  land,  which,  it  was  alleged,  was  held  in  adverse  possession  by  persons 
other  than  claimants  under  the  former  owner  and  pendente  Ute  purchasers.  The 
land  actually  acquired  by  the  purchasers  was  worth  much  more  than  the  price  for 
which  the  whole  had  sold,  ana  the  bondholder  offered  to  set  aside  the  sale,  cancel 
the  bond,  and  take  back  the  land,  which  offer  was  refused.  Held,  that  tne  pur- 
chasers were  not  entitled  to  an  abatement  of  the  price. 

2.  Same— Champertt. 

A  sale  made  by  order  of  court  of  property  of  which  there  are  claimants  by  adyerse 
I>osseesion  is  not  champertous  under  Gon.  St.  Ky.  c.  2,  §  2,  which  provides  that  all 
sales,  including  those  made  under  execution,  of  lands  of  wnich  any  other  person  has 
adverse  possession,  shall  be  null  and  void. 
8.  Bamb— Bond. 

A  bond  iri^en  for  the  whole  of  the  purchase  price  of  lands  sold  in  paroela,  under 
order  of  court,  is  sufficient. 
4.  Same— Execution  on  Bond— Limitations— Stat  of  PROOSSDiKas. 

The  statute  of  limitations  does  not  run  against  the  issuance  of  an  execution  on  a 
sale  bond  during  the  period  for  which  the  defendants  have  obtained  a  stay. 
6.  Same— Reservation  in  Decree  op  Power  to  Put  Purchaser  in  Possession. 

The  court  directed  the  sale  of  whatever  interest  the  def  endant^  or  those  claiming 
under  him,  who  were  parties  to  the  suit  or  purchasers  pendente  Mte,  might  have  in 
certain  property,  reserving  the  power  to  put  the  purchaser  in  possession  of  the  land 
sold.  The  title  to  a  part  of  the  land  f  aued  by  reason  of  the  adverse  possession  of 
others  than  parties  and  pendente  lite  purchasers.  Held,  that  the  reservation  re- 
ferred only  to  that  part  of  the  land  sold,  the  title  to  which  was  good. 
(^  Parties^Bt  Substitution- Estoppel  to  Dent. 

Where  an  administrator,  who  as  such,  has  been  a  party  to  an  action,  resigns, 
and  ^another  is  appointed,  and  both  present  their  petition  to  the  court,  setting  out 
those  facts,  and  the  latter  is  for  a  number  of  years  recognized  by  the  court  ana  op- 
posing parties  as  a  partv  to  the  action,  though  no  formal  order  of  substitution  has 
been  made  until  recently,  his  opponents  will  not  be  heard  thereafter  to  oomplain 
that  he  has  not  been  a  party  to  aLi  the  proceedings. 

Appeal  from  circuit  court.  Fayette  county. 

Action  by  W.  C.  P.  Breckinridge,  administrator  of  the  estate  of  John 
Breckinridge,  deceased,  and  others,  against  William  Preston  and  others,  on  a 
bond  given  by  the  latter  for  the  purchase  price  of  a  large  amount  of  land  sold 
to  the  defendants  at  a  judicial  sale.  Judgment  was  rendered  for  plaintiffs, 
and  defendants  appeal. 

Wm.  Lindsay^  Brown,  Humphrey,  A  Dafjie,  and  Wm,  Preston,  for  appel- 
lants.   M,  C.  Johnson,  J.  D.  Hunt,  and  Jno,  T.  Shelby,  for  appellees. 

Bennett,  J.  On  the  sixth  day  of  August,  1795,  John  Breckinridge  and 
George  Nicholas  purchased  of  John  Lee  one-half  of  Joseph  Black  well's 
entry  of  land,  which  contained  19,062  and  ^  acres.  The  half  of  the  entry 
thus  purchased  hj  Breckinridge  and  Nicholas  was  surveyed,  and  the  sur- 
vey was  assigned  to  them,  upon  which  a  patent  was  issued  to  them  for 
9,5314  acres.  Breckinridge  and  Nicholas  agreed  to  pay  John  Lee  10  pounds 
for  each  100  acres  of  said  land,  the  title  to  which  was  indisputable.  On 
the  first  of  March,  1798,  Breckinridge  sold  to  Nicholas  and  W.  Beal  liis 
half  of  so  much  of  said  survey  as  was  within  a  circle  of  three  miles  of  the 
forge  of  the  Iron  Works  Company  on  Slate  creek.  In  consideration  of  this 
conveyance,  Nicholas  and  Beal  agreed  with  Breckinridge  to  pay  to  John 
Lee  the  purchase  price  of  the  land  sold  them  hj  Breckinridge.  There  were 
4,1554  acres  of  land  within  this  circle,  of  which  Nicholas  owned  three- 
fourths  and  Beal  one-fourth.  Outside  of  the  circle  there  were  5,876  acres  of 
land,  which  Breckinridge  and  Nicholas  owned  in  equal  parts.  Lee,  Breckin- 
v.6s.w.no.9 — 41  ^  . 
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ridge,  and  Nicholas  having  died,  and  no  part  of  the  purchase  money  having 
been  paid,  Lee^s  executors  brought  suit  at  law  against  Breckinridge's  ad- 
ministrators for  the  whole  of  the  purchase  money  of  the  9,5814  acres.  On 
the  twelfth  day  of  September,  1811,  after  Lee's  action  was  commenced, 
Breckinridge's  administrators  brought  their  action  in  equity  against  Lioe's 
executors,  Nicholas'  executors  and  devisees,  W.  Beal,  and  others.  The  pur- 
poses of  this  action  vrere— First,  to  compel  Lee's  executors  to  exhibit  an  in- 
disputable title  to  said  land;  second,  to  compel  Nicholas'  executors  and  W. 
Beal  and  others  to  pay  the  entire  purchase  money  for  all  the  land  within  said 
circle;  third,  to  compel  Nicholas'  executors  to  pay  one-half  of  the  purchase 
money  for  the  5,876  acres  lying  outside  of  the  circle,  and  to  enforce  the  lien 
on  the  whole  9,581}  acres  for  the  purchase  money.  Lee's  executors  obtained 
a  judgment  against  Breckinridge's  administrators  for  the  whole  of  the  pur- 
cliase  money,  but  it  was  not  until  1829  that  they  succeeded  in  collecting  it 
from  them.  In  1858  Breckinridge's  administrators  succeeded  in  obtaining 
judgment,  enforcing  their  lien  for  the  purchase  money,  which  they  had  been 
compelled  to  pay  to  Lee's  executors,  upon  the  9,531  J  acres  of  land.  Robert 
Wickliffe,  a  purchaser  peru^ite  lite,  and  Nicholas'  representatives  and  others 
appealed  the  case  to  this  court.  During  the  pendency  of  the  appeal,  Robert 
WickliflPe  died,  and  the  case  was  revived  in  the  name  of  his  executors. 

This  court  decided  the  case  in  1866.  It  was  held  by  this  court  that  Breck- 
inridge and  Nicholas  by  their  purchase  acquired  an  indisputable  title  to  the 
9,581}  acres  of  land;  that  Lee  retained  a  lien  upon  the  9,581}  acres  of  land 
for  his  purchase  money;  that  Breckinridge's  administrators,  having  paid  the 
whole  purchase  money  to  Lee's  executors,  they  were  entitled  to  be  substituted 
to  Lee's  lien  upon  the  land,  except  the  one-half  of  the  5,876  acres  lying  out- 
rside  of  the  circle,  which  half  Breckinridge  did  not  sell  to  Nicholas  and  Beal. 
Therefore  the  judgment  of  the  lower  court  was  affirmed  in  so  far  as  it  ad- 
Judged  a  lien  upon  all  the  land  within  the  circle,  and  decreed  a  sale  of  it  for 
the  whole  purchase  money  of  that  portion  of  the  land  and  in  so  far  as  it  ad- 
judged a  lien  upon  Nicholas'  half  of  the  5,876  acres  lying  outside  of  the  circle; 
^ut  the  case  was  reversed  upon  the  sole  ground  that  the  lower  court  should 
have  exhausted  the  lien  on  Nicholas'  half  of  the  land  lying  outside  of  the 
•circle  before  proceeding  to  subject  other  property  in  the  hands  of  Nicholas' 
representatives,  to  the  discharge  of  this  lien.  It  was  also  decided  that  Robert 
Wickliffe  was  a  mere  pendente  lite  purchaser,  which  purchase  was  subordi- 
nate to  the  rights  of  the  administrators  of  Breckinridge.  For  a  full  history 
of  the  case  see  Wickliffe's  Bx'rs  v.  Breckinridge's  Heirs,  1  Bush,  427.  The 
circuit  court,  in  strict  accordance  with  the  mandate  of  this  court,  on  the 
twenty-sixth  of  July,  1867,  decreed  a  sale  of  all  the  land  within  the  circle  and 
one-half  of  that  lying  without  the  circle. 

The  commissioner,  pursuant  to  the  directions  of  the  decree,  on  the  four- 
teenth of  October,  1867,  sold  the  land  in  separate  parcels  on  a  credit  of  12 
months.  The  appellants  purchased  the  same  at  a  sum  sufficient  to  pay  the 
debts,  including  interest  and  cost,  against  it.  The  appellants,  on  the  day  of 
their  purchase,  executed  bond  for  the  purchase  price,  wliich  bond  became 
due  on  the  fourteenth  day  of  October,  1868.  The  sale,  together  with  the 
bond,  was  duly  reported  to  court,  and  the  sale  was  confirmed  on  the  second  of 
November,  1867.  The  appellants  being  satisfied  with  the  title  to  all  the  land 
lying  within  the  circle,  they  paid  after  the  maturity  of  the  bond  the  purchase 
money,  including  the  interest  thereon,  for  all  the  land  lying  within  the  circle. 
But  after  the  conllrmation  of  the  sale,  and  alK)ut  the  time  of  the  maturity  of 
the  bond,  they  filed  a  petition  in  the  case  in  which  they  alleged  that  the  land 
lying  outside  of  the  circle  which  was  sold  by  the  commissioner  as  Nicholas' 
moiety,  was  at  the  time  of  sale  and  confirmation  held  in  adverse  possession 
by  various  persons  other  than  claimants  under  Nicholas,  who  were  parties 
to  the  suit,  and  pendente  lite  purchasers.    They  asked  the  court  to  put  them 
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in  poesession  of  this  land  before  compelling  them  to  pay  the  ba1anoe*of  the 
purchase  money.  Several  amendments,  responses,  and  orders  were  made  be- 
tween that  time  and  the  February  term  of  court,  1884.  Such  of  these  pro- 
ceedings as  we  deem  necessary  to  be  noticed  will  be  noticed  hereafter. 

At  the  February  term,  1884,  the  appellees  commenced  proceedings  for  an 
order  to  enforce  payment  of  the  sale  bond,  either  by  execution  or  by  an  order 
of  attachment.  The  appellants  resisted  the  proceedings  upon  the  ground, 
among  other  things  which  will  be  noticed  hereafter,  that  at  the  time  of  judg- 
ment sale  and  confirmation,  and  for  a  long  time  before,  the  land  outside 
of  the  circle  was  in  the  adverse  possession  of  various  persons  other  than 
pendente  lite  purchasers  and  claimants  under  Nicholas,  who  were  parties  to 
the  suit;  that  the  judgment  and  sale  as  to  this  land  were  therefore  void;  and 
that  the  sale  to  the  extent  of  this  land  should  be  set  aside  and  their  bond  can- 
celed. Upon  the  hearing  of  these  defenses,  the  lower  court  disregarded 
them,  and  awarded  execution  for  the  unpaid  balance  of  the  purchase  money. 
The  appellants  have  appealed  to  this  court. 

While  the  parcels  of  land  within  and  without  the  circle  were  sold  separately, 
yet  this  was  done  merely  for  the  purpose  of  classifying  the  land.  Both  bounda- 
ries were  liable  for  the  same  debt,  which  was  secured  by  the  same  lien.  The 
same  persons  purchased  both  boundaries,  and  executed  one  bond  for  the  ag- 
gregate amount  of  the  purchase  money.  It  is  conceded  that  the  land  to  which 
the  appellants  got  a  good  and  clear  title  is  worth  much  more  than  the  appellants 
agreed  to  give  for  the  whole  land.  It  also  appears  that  the  appellees,  not  long 
after  the  appellants  raised  the  question  as  to  the  land  in  controversy,  being 
in  adverse  possession,  offered  in  open  court  to  have  the  sale  set  aside  and  the 
appellants'  bond  canceled,  and  to  take  that  part  of  the  land  the  title  to  which 
was  undisputed  for  their  debt,  interest,  and  cost.  This  offer  the  appellants 
refused,  claiming  that  they  were  entitled  to  a  speci6c  performance  of  the  con- 
tract of  purchase  as  to  all  the  land  to  which  they  could  get  a  good  title,  and 
to  an  abatement  of  the  contract  price  for  the  portion  of  land  to  which  the 
court  could  not  make  them  a  good  title.  What  interest  in  the  land  did  the 
court  sell,  and  what  interest  did  the  appellants  purchase?  The  judgment  an- 
swers both  of  these  questions.  It  says:  '*  The  sale  shall  pass  to  the  purchaser 
all  the  title  of  George  Nicholas,  and  of  those  claiming  under  him,  who  are 
parties  to  this  suit  or  purchasers  pendente  lite,  in  the  5,376  acres  of  land,  it 
being  the  moiety  of  said  Greorge  Nicholas,  and  those  claiming  under  him,  that 
is  hereby  sold. "  It  is  clear  that  George  Nicholas,  at  the  time  the  suit,  in  1811, 
was  commenced,  had  a  clear  title  to  this  laud,  the  only  incumbrance  thereon 
being  I.<ee*8  lien.  It  is  clear  that  at  said  time  there  was  no  adverse  holding  of 
this  land  by  others  than  pendente  lite  purchasers.  If  any  persons  other  than 
pendefite  lite  purchasers  have  made  an  adverse  entry  upon  the  land  since 
1811,  the  time  of  such  adverse  entry  does  not  appear.  The  allegations  are 
that  at  the  time  of  the  judgment  and  sale,  and  for  a  long  time  prior  thereto, 
such  adverse  holding  did  exist.  Also  it  is  contended  that,  barring  this  ad- 
verse holding,  the  title  to  said  land  would  not  be  in  Nicholas*  devisees,  or 
those  parties  to  the  suit  who  claimed  under  Nicholas,  or  pendente  lite  pur- 
chasers. The  coui-t  offered  to  sell  and  did  sell  the  title  of  George  Nicholas 
and  of  those  claiming  under  him  who  were  parties  to  the  suit,  and  pendente 
lite  purchasers.  The  title  of  these,  and  none  other,  the  court  sold.  It  did 
not  propose  to  hazard  a  sale  of  any  other  title.  Whatever  title  these  parties 
bad  was  sold.  If  outside  intervening  interferences  had  ousted  the  title  of 
these  parties  and  established  a  title  in  others,  the  court  says,  by  convincing 
implication,  if  not  in  so  many  words,  it  did  not  mean  to  sell  that  title.  Of 
this  unmistakable  language  of  the  court  the  purchasers  were  notified  before 
they  purchased.  As  it  is  not  shown  that  the  title  to  this  land  had  been 
chani^  into  other  hands  so  as  to  defeat  any  title  that  the  court  might  make 
by  reason  of  the  conduct  of  the  persons  claiming  under  Nicholas*  who  were 
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parties  to  the  salt,  or  by  pendente  lite  purchasers,  the  appellants  got  at  the 
sale  all  that  the  court  proposed  to  sell  them.  Further  observe  how  guarded 
the  language  is:  for  the  court  limits  the  sale  to  the  title  of  Nicholas,  and  his 
devisees  and  those  who  are  parties  to  the  suit  claiming  under  Nicholas,  and 
pendente  lite  purchasers,  but  deniesitself  the  right  to  sell  the  title  that  anj  other 
persons  might  have  acquired  from  Nicholas  or  from  other  sources,  thus  re- 
quiring the  purchaser  to  look  out  for  titles  or  adverse  interests  from  such 
other  sources. 

In  addition  to  these  considerations,  a  strong  equity  confronts  the  appellants. 
The  land  that  they  actually  acquired  by  their  purchase  is  worth  much  more 
than  they  agreed  to  give  for  the  whole.  The  appellees  offered  to  set  aside  the 
sale,  cancel  their  bond,  and  take  the  land,  the  title  to  which  was  undisputed, 
for  their  debt,  interest,  and  cost.  This  offer  the  appellants  rejected,  and  in- 
sisted on  holding  this  land  and  receiving  an  abatement  of  the  purchase  price 
for  the  balance  of  the  land,  thus  causing  a  clear  loss  to  the  appellee,  and 
leaving  him  without  remedy,  while  the  appellants*  purchase,  already  enor- 
mously profitable,  would  be  increased  to  the  extent  of  thousands  of  dollars  by 
receiving  the  abatement  of  the  price  of  the  disputed  land.  For  the  foregoing 
reasons  we  cannot  concur  in  the  appellants'  contention. 

But  it  is  contended  that  the  judgment  and  sale,  in  so  far  as  any  of  the  land 
at  the  time  was  held  by  adverse  possession,  were  void  as  contravening  the 
statute  against  champertous  sales  of  land.  The  statute  of  1824  provided  in 
substance  that  all  sales  of  land,  whether  by  executed  or  executory  contract, 
should  be  void.  The  Revised  Statutes  contained  substantially  the  same  pro- 
vision, with  the  addition  of  "including  sales  under  execution."  The  General 
Statutes  contain  substantially  the  same  provision  as  that  of  the  Bevlsed  Stat- 
utes. Champerty,  by  the  common  law,  consisted  in  a  person's  upholding  a 
controversy,  he  having  no  rightful  interest  therein  under  a  contract  to  have 
a  part  of  the  property  or  subject  in  dispute.  The  statutes,  supra,  therefore, 
were  not  merely  declaratory  of  the  common  law;  but  they  made  new  and  ad- 
ditional provision.'  The  statute  of  1824  was  silent  upon  the  subject  of  execu- 
tion and  judicial  sales.  This  court  construed  that  statute  as  not  applying  to 
execution  and  judicial  sales.  The  distinction  between  an  execution  and  ju- 
dicial sale,  the  former  being  a  ministerial,  and  the  lattei'  a  judicial  act,  was 
doubtless  well  known  to  the  profession  and  the  law  makers.  So  when  the 
Revised  Statutes  were  enacted  the  provision  against  champerty  was  made  to 
''include  sales  under  execution"  but  not  judicial  sales.  So  also  the  same  pro- 
vision is  incorporated  in  the  General  Statutes.  As  just  intimated,  the  act  of 
1824  was  intended  to  apply  to  voluntary  sales  and  transfers  of  title.  It  was 
thought  best  for  the  peace  and  repose  of  society  that  persons  should  not  stir 
up  strife,  contention,  and  animosities,  by  selling  or  transferring  land  in  the 
adverse  possession  of  another.  But  when  a  person's  land  was  sold  by  judi- 
cial sale,  he  could  not  be  said  to  have  sold  it.  Its  sale  might  be  against  his 
will.  The  court  ordered  the  sale,  and  the  court,  by  its  commissioner,  made 
the  sale.  The  court  was  a  constituted  authority,  and  was  not  required  to  in- 
stitute a  search  in  order  to  find  out  whether  or  not  any  other  person  held  the 
adverse  possession  of  the  land.  The  person  and  his  title  were  before  the 
court;  and  the  couit  having  jurisdiction  of  both,  and  seeing  that  the  title  was 
in  the  person,  and  that  another  party  before  the  court  had  the  right  to  have 
the  title  sold,  no  further  inquiry  was  necessary.  Saunders^  Heirs  v.  CHroves, 
2,  J.  J.  Marsh.  406;  Little  v.  Bishop,  9  B.  Mon.  240;  Drinkwater  v.  Drink- 
water,  4  Mass.  854;  Willard  v.  Nason,  5  Mass.  241;  High  v.  Nelms,  14  Ala. 
850;  Cook  v.  Travis,  20  N.  Y.  400;  MeGill  v.  J)oe,  9  Ind.  306;  Stevens  v.  Hau- 
ser,  39  N.  Y.  302.  Thus  stood  the  law  down  to  the  time  of  adopting  the  Re- 
vised Statutes.  The  provisions  of  that  statute  relative  to  champerty  re- 
enacted  the  statute  of  1824  upon  that  subject,  except  sales  under  execution, 
were  included  in  the  Revised  Statutes.    Also  the  General  Statutes  have  the 
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Bame  provision  in  reference  to  executions.  TTe  conclude  that  these  two  stat" 
utes  were  adopted  with  reference  to  the  construction  that  had  been  given  the 
act  of  1824,  and  that  the  provisions  in  these  two  statutes  were  intended  to 
have  the  same  meaning  as  the  act  of  1824,  as  interpreted  by  this  court,  except 
in  so  far  as  a  change  was  expressly  made  by  "including  sales  under  execu- 
tion." 

It  is  also  contended  that  by  the  failure  to  issue  execution  on  the  sale  bond 
for  more  than  15  years  after  the  maturity  of  the  bond,  the  right  to  issue  the 
execution  was  barred.  This  position  would  be  well  taken  but  for  the  factthat 
the  circuit  court,  at  its  December  term,  1868,  at  the  Instance  of  the  appellants, 
and  against  the  objections  of  the  appellee,  ordered  a  stay  of  execution  on  the 
sale  bond  until  the  investigation  of  the  title  to  the  land  in  dispute  and  the  re- 
port of  the  commissioner  thereon  could  be  made.  The  commissioner  made  no 
report  until  1871.  This  order,  made  at  the  instance  of  the  appellant,  was  cer- 
tainly a  valid  and  binding  order,  which  prevented  the  appellee  from  issuing 
execution  on  the  bond,  and  the  order  having  been  taken  at  the  instance  of  the 
appellants,  it  is  certainly  not  right  for  them  to  be  allowed  to  take  advantage  of 
the  delay  caused  by  it  in  order  to  escape  the  payment  of  the  bond.  Deducting 
the  time  intervening  between  the  issual  of  the  order  and  the  report  of  the  com- 
missioner the  statute  of  fifteen  years  does  not  apply. 

Bobert  T.  Breckinridge,  at  the  time  the  judgment  was  rendered  and  the 
sale  of  the  land  thereunder,  was  the  administrator  of  John  Breckinridge;  but 
he  resig^ned,  and  the  appellee,  W.  G.  P.  Breckinridge,  was,  on  the  eighth  day 
of  January,  1868,  appointed  administrator  in  the  stead  of  Bobert  T.  Breckin- 
ridge. Shortly  afterwards,  he,  by  petition,  set  up  the  fact  of  the  resignation 
of  Bobert  T.  Breckinridge,  and  his  appointment.  Bobert  T.  and  W.  C.  P. 
Breckinridge  also  presented  another  petition  in  which  they  set  up  the  fore- 
going facts.  These  petitions  were  filed  in  the  case,  and  W.  G.  P.  Breckin- 
ridge was  henceforward  treated  as  plaintiff  in  the  case,  although  he  was  not  by 
formal  order  substituted  by  the  court  as  plaintiff.  But  the  case  having  for 
years  progressed  in  his  name,  and  he  having  been  treated  as  plaintiff  in  the 
case  by  both  court  and  appellants,  they,  the  appellants,  cannot  be  heard  to 
complain  now.  Besides,  the  court  did,  in  1883,  by  formal  order,  substitute 
W.  G.  P.  Breckinridge  as  plaintiff  in  the  case.  The  land  was  sold  by  the  de^ 
cree  of  court  in  separate  parcels;  but  the  commissioner  took  one  bond  for  the 
Aggregate  amount  of  the  purchase  money.  This  arrangement  was  preferred 
by  the  appellants,  and  the  court  approved  the  bond  as  taken.  This  arrange- 
ment did  not  invalidate  the  bond  as  a  statutory  bond.  The  Judgment  recites 
that  the  court  reserves  the  power  of  putting  the  purchaser  in  possession  of  the 
land  sold.  It  has  already  been  indicated  what  title  was  sold,  and  this  part  of 
the  judgment  has  reference  to  that  land.  Besides  the  reservation  of  the  power 
adds  nothing  to  the  judgment,  because  the  court  possessed  the  power  inde- 
pendently of  the  express  reservation  of  it  in  the  judgment. 

We  find  no  error  in  the  record  prejudicial  to  the  rights  of  the  appellants. 
The  Judgment  is  affirmed. 

Allen  d.  Gommonwealth. 

(Ccmrt  of  Appeals  of  Kentucky.    February  2, 1888.) 

L  Criminal  Law-~Conduct  of  Trial— SxTBMimNG  Casb  to  Jurt  in  Absbnce  of  Db- 

FKNDANT. 

The  court,  in  a  criminal  prosecution^  took  a  recess,  put  the  jury  in  charge  of  an 
officer,  and  remanded  the  accused  to  jaU.  After  recess,  but  in  the  absence  of  ac- 
cused, the  case  was  finaUj  submitted  to  the  jury.  The  bill  of  rights  of  Kentucky,  } 
10,  provides  that  the  accused  in  all  criminal  prosecutions  ''hath  tne  right  to  be  heard 
by  nimself  and  counsel ; "  and  Grim.  Code  Ky^  188,  provides  that  the  defendant  must 
be  present  ** during  the  trial"  of  a  felony.  Heldj  that  the  submission  of  the  case  is 
part  of  the  trial,  and  should  not  be  done  in  the  absence  of  the  accused. 
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2.  HOKIOimB— SBLF-I>KnBir8X-— Insteuctions. 

On  the  trial  of  an  indictment  for  homicide,  defendant  set  up  the  plea  of  self-de- 
fense, and  the  ooort  instracted  the  jury  that  if  defendant  had  reason  to  believe  him- 
self in  danger  of  losing  his  life,  etc.,  he  had  the  right  to  rid  himself  of  such  danger 
by  any  means  in  his  possession,  "unless  they  should  believe  from  the  evidence  that 
defendant  brought  on  the  difBculty, "  in  which  **event  he  could  not  avail  himself  of 
the  plea  of  self-defense  until  he  had  in  good  faith  abandoned  the  difQculty. "  Held 
erroneous  under  any  state  of  facta,  as  it  gave  the  jury  too  much  latitude  to  believe 
from  the  evidence,  and  without  believing  it  to  the  exclusion  of  a  reasonable  doubt^ 
that  defendant  brought  on  the  occasion  of  the  homicide.  > 

Appeal  from  circuit  court,  Barren  county. 

James  Allen  was  indicted  and  tried  for  the  crime  of  homicide,  and  from  a 
conviction  for  manslaughter  he  appeals. 
Lewis  MfsQuoum^  for  appellant.    P.  W.  Hardin^  for  appeUee. 

Holt,  J.  This  is  a  conviction  for  manslaughter.  At  the  close  of  the  ar- 
gument to  the  jury,  they  were  properly  put  under  the  charge  of  an  officer,  the 
accused  being  remanded  to  jail,  and  the  court  adjourned  for  dinner.  Upon 
assembling  again,  but  in  the  absence  of  the  accused,  he  being  then  in  jail,  the 
case  was  finally  submitted  to  the  jury,  and  they,  under  the  charge  of  an  officer^ 
were  sent  to  their  room  to  consider  of  their  verdict. 

It  is  a  rule  of  the  common  law  that  the  trial  of  one  charsed  with  felony 
must  be  had  in  his  presence.  In  Sparry' 8  Case,  9  Leigh,  623,  it  was  said: 
"The  well-established  practice  in  England  and  in  this  state  is  that  a  prisoner 
accused  of  felony  must  be  arraigned  in  person,  and  must  plead  in  person;  and 
in  all  the  subsequent  proceedings  it  is  required  that  he  shall  appear  in  per- 
son." This  is  his  right.  Judge  Cooley  says:  "In  cases  of  felony,  where  the 
prisoner's  life  or  liberty  is  in  peril,  he  has  the  right  to  be  present,  and  must 
be  present  during  tlie  whole  of  the  trial,  and  until  the  final  judgment.  If  he 
be  absent,  either  in  prison  or  by  escape,  there  is  a  want  of  Jurisdiction  over 
the  person,  and  the  court  cannot  proceed  with  the  trial,  or  receive  the  verdict^ 
or  pronounce  the  final  judgment."  Cooley,  Const.  Lim.  319.  Section  12  of 
our  bill  of  rights  provides  "that,  in  all  criminal  prosecutions,  the  accused 
hath  a  right  to  be  heard  by  himeeIfB,nd  counsel;"  and  in  the  case  of  Temple 
V.  Com.  14  Bush,  769,  it  was  properly  said:  "The  right  to  be  heard  by  him- 
self and  counsel  necessarily  embraces  the  right  to  be  present  himself,  and  to 
have  a  reasonable  opportunity  to  have  his  counsel  present  also,  at  every  step 
in  the  progress  of  the  trial;  and  to  deprive  him  of  this  right  is  a  violation  of 
that  provision  of  the  fundamental  law."  In  the  case  last  cited,  a  judgment  of 
couviction  was  reversed  because  the  verdict  was  received  in  the  absence  of 
the  accused,  and  when  he  was  in  jail.  The  constitution  of  Alabama  contains 
a  like  provision;  and  in  the  case  of  State  v.  Hughes^  2  Ala.  102,  a  judg- 
ment based  upon  a  verdict  similarly  received  was  reversed.  The  same  result 
followed  from  a  like  cause  in  People  v.  Perkins,  1  Wend.  91.  In  Meeoe  v. 
Com.,  78  Ky.  586,  it  was  held  that  instructions  to  the  jury  in  a  felony  case 
should  not  be  given  or  modified  in  the  absence  of  the  defendant,  because  he 
has  a  right  to  be  present  at  every  step  taken  in  his  case.  This  rule  is  well 
founded.  The  life  or  liberty  of  the  accused  is  In  peril.  He  has  the  right  to  . 
see  that  nothing  is  done  or  omitted  to  his  prejudice;  and  his  presence  may  ex- 
ert an  influence  in  his  favor  with  his  triers.  If  so.  he  is  entitled  to  the  bene- 
fit  of  it. 

1 A  defendant  cannot  invoke  the  plea  of  self-defense  If  he  provoked  or  brought  on  the 
diificulty,  or  is  not  reasonably  free  from  fault.  Baker  v.  State,  (AlaO  1  South.  Rep.  127 ; 
State  V.  Perigo,  (Iowa,)  28  N.  W.  Rep.  452:  Allen y.  State,  fTex.)  6  S.  W.  Rep.  187.  The 
acts  provoking  the  combat  must  be  clearly  calculated  to  have  such  effect.  White  v. 
State,  (Tex.)  8  S.  W.  Rep.  710.  If  defendant,  in  good  faith,  endeavors  to  decline  any 
further  struggle,  he  may,  although  he  was  the  assailant,  justify  the  kiUing.  People  v. 
Bush,  (Cal.)  8  Pac.  Rep.  590;  People  v.  Robertson,  (Cal.)  8  Pac.  Rep,  600;  State  v.  Part- 
tow,  (Mo.)  4  S.  W.  Rep.14. 
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Let  us  now  see  if  the  reason  for  the  rule  applies  to  the  case  in  hand.  When 
the  Jury  are  brought  into  court,  they  should  be  called,  so  that  it  may  be  known 
that  all  and  only  those  selected  are  upon  it.  The  accused  has  a  right  to  know 
that  those  who  retire  to  the  jury-room  to  settle  his  fate  are  the  same  persons 
wliom  he  has  selected  as  his  triers.  The  Criminal  Code,  by  section  183,  pro- 
vides that  the  defendant  must  be  present  *^ during  the  trial''  of  a  felony.  This 
is  but  declaratory  of  the  common  law.  The  trial  begins  with  the  swearing  of 
the  jury,  and  ends  when  the  verdict  is  rendered.  Every  step  taken  in  the  in- 
terim is  a  part  of  the  trial.  Submitting  the  case  to  the  jury,  and  sending  them 
to  their  room,  is  therefore  a  pait  of  it,  and  should  not  be  done  in  the  absence 
of  the  accused.  In  addition  to  the  reason  for  this  already  suggested,  the  Crim- 
inal Code  provides,  by  section  245,  for  the  selection  and  swearing  of  an  offi- 
cer to  take  charge  of  them.  He  is  the  only  person  who  has  access  to  them. 
He  is  in  authority;  and,  if  dishonest,  might  inflict  great  injury  upon  the  de- 
fendant by  influencing  them  against  him.  The  latter  has  the  right,  therefore, 
to  know  who  he  is,  and  to  object  to  him  if  unfit,  from  bias  or  any  other  cause. 
The  ground  of  objection  may  and  is  likely  to  be  known  only  to  the  accused. 
He  has  also  a  right  to  see  that  he  is  sworn  as  required  by  law.  Again,  it  is 
the  duty  of  the  court  to  deliver  to  the  Jury,  when  they  retire  to  consider  of 
their  verdict,  the  indictment  and  the  instructions;  and  by  section  248,  Crim. 
Code,  "the  jury  mayHake  with  them  all  papers  and  other  things  which  have 
been  received  as  evidence  in  the  cause."  The  defendant  has  a  right  to  see 
that  the  proper  papers,  and  no  others,  are  given  to  them.  In  this  instance, 
his  enforced  absence  prevented  the  exercise  of  these  rights.  He  was  entitled 
to  them,  not  ex  gratia  curicB,  but  of  right. 

It  is  unnecessary,  however,  to  decide  whether,  upon  a  view  of  the  entire 
record  in  this  case,  the  judgment  should  be  reversed  for  the  error  indicated, 
because  this  must  be  done  upon  another  ground.  The  right  of  the  accused  to 
appeal  is  altogether  statutory;  hence,  in  giving  it,  the  legislature  may  impose 
such  terms  as  it  sees  proper;  and  it  has  chosen  to  say  that  if,  upon  the  entire 
record,  it  appears  that  the  accused  has  not  been  prejudiced  by  the  error,  that 
then  it  cannot  avail  him.  It  is  manifest,  however,  for  various  reasons,  that 
t^e  action  of  the  court  which  we  have  been  discussing  was  improper,  because 
of  the  defendant's  absence  at  the  time;  and,  unless  it  afliimatively  appears 
from  a  record  that  the  accused  was  in  nowise  prejudiced  by  such  an  error,  a 
reversal  would  result. 

The  third  instruction  given  to  the  jury  reads  as  follows:  "If,  at  the  time 
of  the  shooting,  the  defendant  believed,  and  had  good  grounds  to  believe,  that 
he  was  then  in  danger,  or  apparent  danger,  of  losing  his  life,  or  receiving 
serious  bodily  harm,  at  the  hands  of  John  Miller,  he  had  the  right  to  rid  him- 
self of  such  danger  by  the  use  of  any  means  then  in  his  possession,  even  to 
the  shooting  of  Miller,  unless  they  shall  believe  from  the  evidence  that  d^end- 
ant  brought  on  the  difficulty  in  which  Miller  loas  shot;  and  in  that  event  he 
(dtfendant)  eould  not  avail  himself  of  the  plea  of  self-defefn/se  or  apparent 
necessity  until  he  in  good  faith  abandoned  the  difficulty.  **  Instructions  must 
be  given  to  suit  the  facts  proven.  As  this  case  must  be  tried  again,  it  is 
proper  for  us  not  to  discuss  the  testimony  in  detail.  It  is  sulBcient  to  say 
that  the  evidence  upon  the  trial  already  had,  did  not  warrant  the  qualification 
above  italicized  of  the  instruction  as  to  self-defense.  The  mere  fact  that  the 
accused  went  to  where  the  deceased  was,  explained  as  it  was  by  the  circum- 
stances and  testimony,  and  what  he  then  and  there  said  to  the  deceased,  as 
detailed  by  those  present,  did  not  authorize  it.  Upon  the  evidence  introduced, 
the  single  question  should,  by  proper  instructions,  have  been  submitted  to  the 
Jury,  whether  or  not  the  shooting  was  done  in  self-defense.  If,  however,  the 
testimony  had  authorized  it,  yet  the  qualification  as  given  was  improper.  The 
Jury  were  told  in  the  broadest  language  that  the  accused  could  not  rely  upoU' 
the  plea  of  self-defense  if  he  '*  brought  on'*  the  difficulty.    This  gave  them  toa 


Digitized  by 


Google 


648  60UTHWE9TERN  BEPOBISR.  [Kj. 

much  latitude.  It  left  out  of  view  any  intention  upon  the  part  of  the  accused, 
and  authorized  them  to  Qnd,  for  instance,  that  he  liad  "* brought  on"  the  diffi- 
culty by  merely  going  to  where  the  deceased  was,  or  opening  a  conversation 
with  him.  Guided  by  such  an  instruction,  a  jury  might  infer  ttiat  a  defend- 
ant had  '* brought  on"  a  difficulty  by  a  mere  idle  word,  or  one  spoken  in  jest» 
and  without  any  intention  of  injuring  the  other  party.  Moreover,  it  only  re- 
quired them  to  *' believe  from  the  evidence"  that  the  accused  brought  it  on; 
they  were  left  to  act  upon  a  preponderance  of  testimony,  and  could  find  that 
he  did  so  without  believing  it  to  the  exclusion  of  a  reasonable  doubt,  although 
it  was  a  matter  upon  which  his  guilt  or  innocence  in  a  certain  state  of  case 
depended.  It  is  true,  some  writers,  in  general  terms,  say  that,  if  an  accused 
''provokes  the  difficulty,"  he  thereby  divests  himself  of  the  right  to  say  that 
he  acted  in  self-defense.  Bishop  says:  "For  he  who  seeks  and  brings  on  a 
quarrel  cannot  in  general  avail  himself  of  his  own  wrong  in  defense."  2  Bish. 
Grim.  Law,  §  702.  This  doctrine,  generally  speaking,  is  correct;  but  it  is  im- 
proper to  say  to  a  jury  that  if  the  defendant  "brought  on"  the  difficulty,  he 
cannot  rely  upon  the  plea  of  self-defense,  because  the  language  is  too  general, 
and  opens  altogether  too  wide  a  field  for  inference  and  supposition  upon  the 
part  of  the  juryman.  If,  however,  one  by  his  own  wrongful  act  makes  the 
harm  or  danger  to  himself  necessary  or  excusable  in  the  person  who  is  indict- 
ing or  about  to  inflict  it,  then  the  former  cannot,  upon  the  plea  of  self-defense, 
excuse  the  taking  of  life,  or  the  infliction  of  great  bodily  harm.  Nor  can  he 
do  so  if  he  seeks  the  other  party,  not  innocently,  but  with  the  intention  of 
provoking  a  difficulty,  and  does  so.  He  must  not,  however,  be  deprived  of 
the  benefit  of  the  plea  of  self-defense  because  words  innocently  spoken  by 
him  or  in  jest,  or  some  act  done  by  him  not  calculated  or  intended  to  do  so, 
and  not  resorted  to  as  a  shelter  for  intended  wrong,  may  have  contributed  to 
bring  on  the  difficulty. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


Craig  «.  Tttrlet's  Adm'r  et  at.,  (two  cases.) 
iCowrt  of  Appeals  of  Kentucky,    Febroary  3, 1888.) 

TBiTSTS—RB8XJi.TiNa— Payment  ot  PuKrnASB  Monbt— Bstoffbl. 

A  judgment  creditor  and  another  eutered  into  an  agreement,  in  fulfillment  of  which 
the  latter  bid  in  for  the  creditor,  but  in  his  own  name,  the  debtor's  property  which 
was  sold  by  order  of  court,  and  "for  value  received''  tne  judgment  was  assigned  on 
the  record  to  the  purchaser,  who  had  f umlBhed  no  money  for  the  property  or  the 
judgment.  The  sale  being  confirmed  by  the  court,  the  pxachaa&c  entered  into  pos- 
session and  afterwards,  but  before  a  deed  was  made,  executed  a  mortgage  on  the 
premises.  Held,  that  the  judgment  creditor  was  estopped  to  assert  any  title  as 
against  the  mortgagee,  who  had  no  knowledge  of  the  agreement.^ 

Appeal  from  circuit  court,  Gallatin  county. 

/.  /•  Laudram,  for  appellant.    Montgomery  <&  Perrpf  for  appellees. 

Lewis,  J.  In  September,  1876,  in  the  action  of  Craig  v.  Horjoeand  others^ 
Judgment  was  rendered  for  the  sale  of  a  tract  of  land  now  in  controversy, 
and  distribution  of  the  proceeds  of  sale  to  pay — Firsts  the  costs  of  all  parties 

^  When  a  conveyance  is  made  to  one  person,  the  consideration  for  which  moves  from 
another,  a  trust  results  in  favor  of  the  latter.  Blgley  v.  Jones,  (Pa.J  7  Atl.  Bap.  64; 
Donlin  v.  Bradley,  (DL)  10  N.  £.  Rep.  11;  Harris  v.  MoInUre.  (m.)  8  N.  E.  Rep.  182; 
Springer  v.  Young,  (Or.)  12  Pao,  Rep.  400;  Smith  v.  Brown,  (Tex.)  1  S.  W.  Rep.  573; 
Bedford  v.  Graves,  (Ky.)  1  S.  W.  Rep.,  note  534 ;  Ward  v.  Matthews,  (Cal.)  14  Pac.  Rep. 
604;  O'Connor  v.  Irvine,  (Cal.)  16  Pao.  Rep.  236;  Carter  v.  Challin,  (Ala.)  3  South.  Rep. 
313;  Reynolds  v.  Sumner,  (HI.)  14  N.  E.  Rep.  661.  And  such  trust  results,  even  though 
the  consideration  has  been  in  fact  advanced  by  the  grantee  for  the  other  person:  the 
grantee  holding  the  title  as  security  for  such  advances.  BarroUhet  v.  Anspacher,  (CU.) 
8  Pac.  Rep.  804;  Walton  y.  Karnes,  (Cal.)  7  Pac.  Rep.  676.  But  see,  to  the  contrary,  In 
re  Wood,  5  Fed.  Rep.  443;  Bear  v.  Koenigstein,  (Neb.)  20  N.  W.  Rep.  104. 
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to  the  action;  second,  a  debt  to  Howe  for  about  S1B7;  and,  third,  a  debt  of 
appellant,  Craig,  for  $580,  and  interest  from  1860.  At  the  sale  made  by  the 
commissioner,  November  20, 1876,  Samuel  Turley,  now  dead,  became  the  pur- 
chaser at  the  price  of  $570,  for  which  he  February  19,  1877,  executed  bond. 
And  on  the  last-named  date  Craig  executed  on  the  margin  of  the  order-book 
in  which  the  judgment  was  recorded  the  following:  'Tor  value  received,  of 
Samuel  Turley,  I  hereby  assign  to  him  all  my  right,  interest,  claim,  or  demand, 
either  in  law  or  equity,  in  and  to  the  within  Judgment,  he  to  assume  and  pay 
such  claims,  fees,  and  costs  as  I  am  liable  for  under  this  judgment/'  At  the 
succeeding  term  of  court,  the  sale  was  confirmed,  and  under  writ  then  ordered 
Turley  got  possession  of  the  land,  and  by  his  tenants  held  it  until  his  death, 
in  1883.  November  9.  1882,  Samuel  Turley  executed  a  mortgage  on  the  land 
and  other  property  to  appellee  William  Turley,  to  indemnify  him  as  surety 
for  certain  debts.  The  present  litigation  was  commenced  by  William  Turley, 
who,  as  administrator  of  Samuel  Turley,  and  in  his  own  right,  upon  notice  to 
the  original  parties  to  the  action,  made  a  motion  to  redocket  it,  and  for  an  or- 
der of  court  directing  a  commissioner's  deed  made  to  Samuel  Turley,  which 
for  some  cause  had  not  been  before  done.  In  his  response  to  the  motion, 
Craig  stated  that  the  purchase  was  made  for  his  benefit  by  Samuel  Turley, 
under  an  agreement  between  them,  that  he  (Turley)  would  bid  for  the  land, 
and  advance  the  amount  necessary  to  pay  the  costs  and  fees  of  the  action  and 
the  debt  to  Howe,  and  hold  the  land  in  trust  for  him  (Craig)  until  repaid  out 
of  the  rents  the  amount  so  advanced,  and  interest  thereon  at  the  rate  of  8  per 
cent,  per  annum,  and  that  the  execution  of  the  assignment  on  the  margin  of 
the  order-book  was  part  of  the  agreement  between  them.  He  further  stated 
that  no  consideration  was  in  fact  paid  to  him  for  the  assignment  of  the  judg- 
ment, and  that  the  amount  advanced  by  Samuel  Turley,  and  interest  the]:eon, 
had  been  repaid  to  him.  The  allegations  of  the  response  were  all  controverted 
by  the  plaintiff  in  the  motion,  and  subdivision  6,  g  1,  c.  22,  Gen.  St.,  was 
pleaded  and  relied  on  as  a  defense  at  law.  After  the  motion  was  made,  and 
while  it  was  pending,  William  Turley,  as  administrator,  and  in  his  own  right, 
instituted  an  action  against  the  creditors  of  Samuel  Turley  to  settle  his  estate 
alleged  to  be  insolvent,  and  also  to  sell  the  land  in  dispute  to  pay  him  the 
amount  he  paid  as  surety  of  the  decedent.  In  that  action  appeUant,  Craig,  set 
up  the  same  claim  to  the  land,  and  the  same  issues  of  law  and  fact  were  made 
as  in  the  motion  referred  to.  And  the  two  actions  having  been  consolidated 
and  tried  together,  the  court  adjudged,  in  substance,  that  the  land  in  contest 
was  the  property  of  Samuel  Turley  at  the  time  of  his  death,  that  William  Tur- 
ley had  acquired  by  the  mortgage  a  lien  thereon,  and  directed  the  proceeds  of 
the  sale  of  it,  and  of  the  otlier  mortgage  property,  be  applied  to  pay  his  claim. 
We  think  the  evidence  in  this  case  clearly  shows  that  the  land  was,  in  pur- 
suance of  a  verbal  agreement  between  the  parties,  purchased  by  Samuel  Tur- 
ley for  appellant,  Craig,  and  held  by  him  in  truest.  The  testimony  of  the  per- 
son who  signed  the  sale  bond  as  security  for  Samuel  Turley,  the  tenants  who 
leased  the  land  from  him,  and  a  person  who  applied  to  him  to  purchase  it,  all 
swear  to  the  statements  made  by  him  which  place  it  beyond  question  that  he 
made  the  purchase  for  Craig,  and  agreed  to  hold  it  in  trust  for  him  until  re- 
imbursed what  he  had  paid  of  the  costs  of  the  suit  and  to  Howe.  Having 
purchased  the  land,  and  after  the  sale  was  confirmed  having  nothing  else  to 
do  to  entitle  him  to  a  deed,  but  satisfy  the  sale  bonds,  his  failure  to  apply  for 
the  deed  cannot  be  explained  except  upon  the  theory  that  he  had  agreed  and 
intended  to  transfer  his  bid  to  Craig  when  reimbursed.  For  after  he  paid  the 
costs  and  the  Howe  debt,  and  received  from  Craig  the  assignment  of  his  part 
of  the  judgment,  he  was  entitled  to  the  deed,  and  if  he  purchased  the  land 
for  his  own  benefit,  and  not  Craig's,  he  woald  have  caused  it  to  be  made  to 
him.  We  are  convinced  that  though  so  stated  in  the  instrument,  no  con- 
sideration whatever  was  paid  by  Samuel  Turley  to  Craig  for  the  assignment 
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of  the  Judgment.  The  evidence  makes  it  equally  manifest  that  Samuel  Tur- 
ley  received  of  rents  and  ^payments  made  by  Craig  more  than  the  amount 
he  paid  of  the  costs  to  Howe  and  agreed  interest  thereon.  It  is  thus  clear 
that  Samuel  Turley,  by  paying  about  $265,  which  he  got  back,  obtained  the 
land  for  which  he  bid  8570,  and  Craig  has  given  up  or  lost  his  entire  interest 
in  the  Judgment,  without  any  equivalent  whatever.  If»  th^efore,  this  was 
a  contest  between  Samuel  Turley  and  Craig  merely,  the  latter  would  be  en- 
titled to  either  the  land,  or  an  enforceable  lien  on  it  for  bis  part  of  the  price  at 
which  it  was  sold  by  the  commissioner  in  1876.  But  as  against  William  Tur- 
ley, claiming  under  an  intervening  mortgage,  Craig  has  neither  a  prior  right 
to  the  land,  nor  prior  lien  upon  it.  For  as  it  does  not  appear,  but  is  denied 
by  William  Turley,  that  at  the  time  he  became  the  surety  of  Samuel  Turley, 
and  took  the  mortgage  to  indemnify  him,  he  had  notice  of  the  alleged  agree- 
ment  by  which  the  land  was  to  be  held  in  trust  for  Craig,  clearly  the  trust, 
conceding  there  was  one,  would  not  be  valid  against  his  mortgage.  And  the 
assignment  by  Craig  on  the  margin  of  the  order-book  operates  as  an  estoppel 
to  his  assertion  of  a  lien  on  the  land  superior  to  that  of  the  mortgage,  as  well 
as  to  his  claim  to  an  interest  in  the  judgment.  For  by  the  terms  of  that  as- 
signment he  not  only  transfers  all  his  right  and  interest  in  that  Judgment, 
but  aclvnowledges  value  received  therefor.  Having  thus  done  an  act  incon- 
sistent with  his  assertion  of  a  lien  on  the  land  which  did  or  might  have  misled 
purchasers  or  creditors  of  Samuel  Turley,  it  seems  to  us  he  is  now  precluded 
from  enforcing  such  lien  in  preference  to  the  mortgage,  which  appears  to  have 
been  accepted  by  the  mortgagee  in  the  belief  Samuel  Turley  owned  the  land 
free  from  incumbrance. 

It  does  not  make  any  difference  that  damuel  Turley  had  not  procured  a  deed 
at  the  date  of  the  mortgage,  for  his  interest  in  the  land  was  the  subject  of 
transfer  by  deed  or  mortgage,  and  Craig  had  in  an  effectual  way  declared  the 
purchase  price  was  in  effect  paid.  As  it  appears  the  entire  proceeds  of  the 
mortgaged  property,  including  the  land,  were  insuflScient  to  pay  the  mortgage 
debt,  there  was  nothing  arising  from  a  sale  of  the  land  that  could,  according 
to  the  views  we  have  indicated,  be  applied  to  the  claim  of  Craig.  And  as  he 
was  then  without  remedy,  the  Judgment  must  be  affirmed. 


HxLL  t>.  Downs*  Adm'b. 
(Coy/rt  of  Appeals  of  Kentucky.    February  2, 1888.) 

1«  Vbndob  axd  Vbhdbb— Vbkdob's  Libk— TBAKsniB  OF  Pbofbrtt— SuBSTrrunoR  OF 
Notes. 

PlaintifrB  decedent  had,  in  1864,  sold  certain  land,  given  a  bond  for  title,  accepted 
the  notes  of  the  vendee  for  balance  of  pnrchase  money,  and  those  of  subsequent  pur- 
chasers in  lieu  thereof.  The  last  vendee,  after  assuming  to  pav  the  balance  owing 
the  original  vendor,  executed  his  notes  for  the  remainder  ox  the  purchase  money, 
which  were  assigned  to  defendant,  who  brought  suit  thereon,  and  at  foreclosure 
sale  bought  in  the  premises.  Plaintiff  *s  decedent  was  not  a  party  to  that  action.  In 
an  action  to  enforce  the  lien  of  the  original  vendor,  held,  that  it  was  not  released 
by  reason  of  the  substitution  of  the  notes  of  the  successive  purchasers,  nor  the  lien 
of  defendant  equal  in  priority  to  plalntiff^s. 

2.  Same — Actions  to  Ektoroe — Limitations. 

Certain  lands  had  been  sold  by  plaintiff's  decedent  in  1864,  and  the  notes  of  sub- 
sequent purchasers  in  1867  and  1870  were  accepted  by  the  vendor  for  those  given 
him  by  the  first  vendee  for  balanoe  ofpurohase  money,  and  the  bond  for  title  waa 
assigned  to  the  successive  vendees.  The  notes  executed  in  1870  were  made  payable 
in  1871,  but  payments  were  indorsed  thereon  as  late  as  1882.  Held^  in  an  action  to 
enforce  the  original  vendor^  s  lien,  that  It  was  not  barred  by  the  statute  of  limita- 
tions, as  the  assignment  of  the  bond,  and  the  acceptance  of  the  notes  in  1870,  made 
the  transaction  between  plaintiff's  decedent  and  the  then  purchaser  a  new  contract. 

Appeal  from  circuit  court,  Marlon  county. 

Action  by  the  administrator  of  J.  C.  Downs,  deceased,  to  enforce  his  de* 
cedent's  lien  for  purchase  money  upon  lands  held  by  C.  S.  Hill.  Judgment 
for  defendant,  and  plaintiff  appeals. 
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if.  W,  Rives,  for  appellant.    Thompson  d  McChord,  for  appellee. 

Pryob,  C.  J.  We  cannot  well  see  how  the  facts  of  the  case  place  the  ap- 
pellant, Hill,  in  the  attitude  of  an  innocent  purchaser.  Downs,  while  the 
owner  and  invested  with  the  legal  title,  sold  the  land  to  one  Ray,  and  gave 
him  a  bond  for  title,  with  a  stipulation  that  Downs  would  make  to  Hay  a  deed 
when  the  purchase  money  was  paid.  This  was  in  October,  1864.  In  the 
year  1867,  Bay  sold  the  land  to  Bowman,  and  assigned  to  the  latter  the  title 
bond  of  Downs,  Uie  latter  accepting  Bowman's  notes  in  lieu  of  the  notes  exe* 
cuted  to  him  by  Kay,  to  the  extent  that  Ray  had  failed  to  pay.  Bowman  sold 
the  land  in  1870  to  Warren,  and  assigned  to  Warren  the  bond  of  Downs,  War- 
ren executing  to  Downs  his  notes  for  the  balance  due  on  the  land.  So  on  the 
fourth  of  October,  1870,  Warren  held  the  bond  of  Downs  for  title,  and  Downs 
held  Warren's  notes  for  the  purchase  money,  or  for  the  balance  due  on  the 
land.  Bowman  also  held  the  notes  of  Wairen  for  the  purchase  money  due 
him  by  Warren,  there  being  a  balance  owing  by  Warren  after  he  had  assumed 
to  pay  to  Downs,  the  original  vendor,  what  was  then  owing  him  on  the  land» 
Bowman  assigned  these  notes  for  value  to  Hill,  the  appellant,  who  instituted 
an  action  on  them  in  the  year  1881  against  Warren,  and  sought  to  enforce  the 
lien,  asking  for  the  production  of  the  title  papers  to  show  boundary,  etc. 
Downs,  the  original  vendor,  was  not  a  party  to  this  action,  but  yet  the  land 
was  sold  and  purchased  by  Hill,  the  present  appellant. 

Now,  in  the  present  action.  Downs  is  seeking  to  enforce  his  lien,  viz. :  The 
purchase  money  due  by  Warren;  the  first  note,  due  in  1871,  with  a  credit  in- 
dorsed as  of  1882;  and  the  second  note,  due  in  October,  1871.  The  statute  of 
limitations  is  no  bar  to  the  recovery  by  Downs,  nor  would  it  be  a  bar  to  a  spe- 
cific execution  of  the  contract  by  Warren.  Although  the  original  bond  is  dated 
in  1664,  still  the  assignment  was  made  to  Warren  in  1870,  with  his  notes  ex- 
ecuted to  Downs,  payable  in  1871 ;  these  notes  Downs  accepted,  and  it  was  in 
fact  a  new  contract  between  Downs  and  Warren.  Credits  were  indorsed  on 
the  first  note  as  late  as  1882,  and  besides  the  record  conduces  to  show  that  the 
appellant  knew  the  title  was  in  Downs  before  the  judgment  in  his  action  against 
Warren  was  rendered;  and,  if  not,  the  title  of  Downs  was  of  record  in  the 
county  where  all  the  parties  lived,  and  there  is  no  pretense  that  either  of  the 
vendees  from  Downs  ever  claimed  under  any  other  title,  or  to  have  obtained 
a  deed  from  their  vendor.  There  was  no  concealment  as  to  the  title,  but,  on 
the  contrary,  it  is  evident  that  any  investigation  would  have  shown  that  War- 
ren held  only  a  bond  for  title  from  Downs.  The  agreement  by  Downs  by  which 
be  accepted  the  notes  of  each  vendee,  as  the  land  was  sold  from  one  to  the 
other,  did  not  release  his  lien.  He  held  the  legal  title,  and  the  notes  were  for 
the  purchase  money,  and  the  substitution  of  the  one  note  for  the  other  did  not 
i^ect  his  rights  as  vendor. 

There  is  an  error  in  the  judgment  that  gives  the  appellant  a  lien  equal  in 
priority  to  that  of  the  vendor.  This  is  erroneous,  and  the  judgment  is  reversed 
on  the  cross-appeal,  with  directions  to  give  the  appellee  priority,  and  for  pro- 
ceedings consistent  with  this  opinion. 


Glamorgan  et  al.  v.  Hornsbt. 

{Supreme  Court  of  Missouri.    February  6, 1888.) 

Boundaries— Calls— CouBSBs  A2n>  Distancbs. 

A  deed  conveyed  400  arpens  in  snperfldes,  and  stated  one  of  the  dhnenslons  as  ''a 
quantity  of  20  arpens  in  depth,  from  east  to  west:  that  is  to  say,  from  the  river  G. 
to  the  hills. "  The  concession  io  the  grantor  was  described  as  20  arpens  by  40,  lyine 
between  the  river  G.  and  the  hills.  The  U.  S.  confirmed  the  concession,  provided 
so  much  should  be  found  vacant,  and  bounded  it  on  the  west  by  the  St.  Cjr  claim, 
which  would  extend  it  to  a  point  in  the  hills  and  beyond  20  ari>ens.  Both  parties  in 
other  deeds  reoognized  the  concession  as  extending  to  the  St.  Cyr  claim,  and  In  all 
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the  deeda  the  etoutham  boundarv  was  described  as  20  arpens  long;  **that  is  to  say, 
from  the  O.  to  the  hiUs.  **    Held,  that  the  call  for  ^'the  hills'*  extended  the  oonyej-- 
anoe  to  the  line  of  the  St  Cyr  claim. 
iL  Dbbd— Dbscriftioh— Rbfsrskcs  to  Other  Ikstrumbnts. 

A  deed  maj  sofflciently  describe  the  land  oonTeved  by  referring  therefor  to  an- 
other instnunent  dnly  recorded,  and  to  the  book  and  page  of  the  record. 

Error  to  St.  Loais  court  of  appeals. 

Ejectment  by  Henry  Glamorgan  et  at.  against  Doddridge  G.  Homsbj  et  al. 
Defendants  had  judgment,  and  plaintiffs  brought  error.  The  questions  are 
the  same  as  those  discussed  in  Glamorgan  y.  Hailvxiy  Co.,  72  Mo.  139,  the 
opinion  in  which  is  as  follows: 

"Napten»  J.  This  is  an  action  of  ejectment  for  a  small  lot  of  ground  on 
the  Bellefontaine  road,  lying  within  United  States  survey  728.  The  case  de- 
pends upon  the  construction  of  two  documents, — the  one  purporting  to  be  a 
session  or  relinquishment  of  all  title  in  the  claim  of  Jacques  Glamorgan,  on 
the  Gingras,  by  Pierre  Ghouteau  and  wife,  actoowledged  and  recorded  Novem- 
ber 8,  1810;  and  the  other  a  deed  dated  June  26,  1810,  whereby  Glamorgan 
conveyed  to  Ghouteau  400  arpens  in  superficies  in  the  same  tract  above  re- 
ferred to,  bounding  it  on  the  south  by  Joseph  Hebert,  on  the  north  by  him*, 
self,  fronting  on  the  east  16  arpens,  running  north  and  south,  and  on  the  west 
'24  arpens,  running  north  and  south,  <  by  a  quantity  of  twenty  arpens  in  depth 
from  east  to  west, — that  is  to  say,  from  the  river  Gingras  to  the  hills.'  In 
1798,  Glamorgan  obtained  a  concession  of  800  arpens  of  land  at  the  Buissean 
k  Bechame,  which  empties  into  the  Gingras,  describing  it  as  20  arpens  by 
40,  lying  between  the  river  Gingras  and  the  hills.  Gov.  Trudeau  Jiad  before 
him  a  plat  of  the  land  furnished  by  the  petitioner,  and  ordered  a  survey,  which* 
however,  was  not  made  by  the  surveyor,  Mackay,  until  1806,  two  years  after 
the  change  of  government.  In  1807  the  United  States  board  of  commission- 
«rs  confirmed  this  claim  of  Glamorgan  to  800  arpens  of  land,  <  situate  as  afore- 
said, provided  so  much  may  be  found  vacant  there;  and  ordered  the  same  to 
be  surveyed,  so  as  to  include  his  improvements,  and  so  as  not  to  interfere 
with  the  surveys  of  Helen  8t.  Gyr  and  children,  Antolne,  Vincent,  and  Bouis, 
or  Jacinto  St.  Gyr,  and  Narcisse  St.  Gyr.'  The  survey  of  Mackay  showed  that 
the  claim  of  Glamorgan  encroached  on  the  north-west,  into  the  St.  Gyr  con- 
firmation, 290  arpens,  and  on  the  south-west  did  not  extend  to  the  St.  Gyr 
•claims,  so  that  there  was  a  piece  of  ground  on  the  south-west,  by  stopping  at 
the  end  of  20  arpens  from  the  south-east  corner,  which  was  apparently  va- 
cant. The  United  States  survey,  made  in  1817,  by  Bector,  (numbered  728,) 
and  that  of  Gozens,  made  by  order  of  the  court  in  the  trial  of  this  case,  fixed 
the  south-west  corner  of  the  Glamorgan  tract  at  a  point  in  the  hills,  on  the 
line  of  the  St.  Gyr  claim,  5  arpens  further  west  than  the  Mackay  survey,  or 
25  arpens  from  the  south«east  corner,  instead  of  20.  The  survey  of  the  land 
granted  by  Glamorgan  to  Ghouteau,  in  1810,  followed  this  Bector  survey ;  and. 
if  it  was  a  correct  exposition  of  the  deed,  the  plaintiffs  obviously  had  no  claim, 
as  it  embraced  the  entire  south  end  of  the  Glamorgan  confirmation*  The  cor- 
rectness of  this  survey  is  the  main  question  in  the  case. 

''It  is  true  that  if  we  regard  the  deed  from  Ghouteau  to  Glamorgan  of  No- 
vember 8,  1810,  as  too  indefinite  to  convey  any  specific  tract  of  land,  this 
question  is  unimportant.    This  deed,  in  the  original,  reads  thus:^ 

"  *Nous  soussign^s  pour  valeur  recue,  c^ons,  quittons,  vendons,  ettrans- 
portons  k  M.  Jacques  Glamorgan  sansaucunegarantienirecoursquelconques, 

'Translatloii:  <*We,  the  undersigned,  for  value  received,  cede,  relinqniah,  seU  and 
transfer  M.  Jacqnes  Glamorgan,  without  any  warranty  or  reoourse  whatever,  the  tract 
of  land  mentioned  and  described  in  the  sale  of  the  other  parts,  (A,)  with  the  right, 
title,  actions,  and  claims  which  we  have  and  can  have  on  It.  In  testimony  whereof  we 
have  signed  and  seeded  these  presents,  in  the  town  and  district  of  St  Louis,  this  sixth 
of  November,  1810,  the  said  land  recorded  in  Book  B,  page  858  and  foUowing,  and  (of 
which  pieoe  of  land  the  said  Glamorgan  has  sold  a  part  to  us.)  " 
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le  moroeau  de  tone  mentionn^  et  d^crit  en  la  vente  des  autres  parts  (A^ 
avec  touB  les  droits,  titres,  actions  et  pretentions  que  nons  y  avons.  Sign^  ec 
soeie  ces  presentes  en  la  ville  et  District  de  St.  Louis,  ce  Six  Novembre  mil- 
huit  cent  dix.  Ladite  terre  ^nregistree  livre  B,  page  353  et  suiyante».(8ur 
lequel  morceau  de  terre  le  6.  Glamorgan  nous  a  vendu  une  partie.) 

•*  *  Pdcrbb  Chouteau.      [Seal.] 
'*  •  Saucier  Chouteau.    [Seal .  j ' 

"  The  sheriff's  deed  to  Chouteau,  dated  July  10, 1809,  conveyed  to  Chouteau 
•  all  the  right,  title,  interest,  and  property  which  said  Jacques  Clamorgan  had 
or  possessed  in  and  to  a  certain  tract  or  parcel  of  land,  lying  or  being  on  the 
river  Gingras,  in  the  same  district,  and  bounded  by  lands  of  Joseph  Hebert» 
Hyacinthe  St.  Cyr,  and  Vincent.' 

''The  interest  of  the  parties  to  these  conveyances  is  obvious.  Chouteau 
agreed  with  Clamorgan  that  400  arpens  of  the  land  conveyed  to  him  by  the 
sheriff  would  satisfy  his  judgment,  and  therefore,  upon  Clamorgan's  convey- 
ing to  him  400  arpens,  he  would  relinquish  all  title  to  what  remained  of  the 
concession  which  had  been  conveyed  to  him  by  sheriff's  deed.  The  confirma- 
tion had  already  been  recognized  by  the  United  States  government,  though 
the  only  survey  then  made  was  by  Mackay,  in  1806.  Chouteau  had,  at  the 
date  of  this  deed,  on  about  that  time,  conveyed  this  400  arpens  toBeauflls  and 
Lebeau,  and  his  object  was  to  give  back  to  Clamorgan  all  the  confirmation 
not  embraced  in  his  deeds  to  Lebeau  and  Beaufils.  The  words  ^ddons, 
quittons,  vendons,  et  transportonSf*  I  suppose  are  as  efficient  to  convey  title 
as  the  English  words,  *  grant,  bargain,  and  sell, 'all  warranty  being  disclaimed. 
The  instrument  was  signed  and  sealed,  and  the  only  serious  objection  to  it  is 
that  there  was  no  sufficient  description  of  the  land  conveyed.  But  as  the  deed 
refers  for  this  to  another  instrument,  duly  recorded,  and  the  book  and  page 
of  the  record  is  stated,  this  reference  would  serve  to  destroy  all  ambiguity  as 
to  the  land  relinquished. 

"The  title  of  Clamorgan,  then,  to  all  his  concessions  outside  of  the  400  ar- 
pens conveyed  to  Chouteau,  being  reinvested  in  him,  the  only  question  is 
whether  the  deed  of  Clamorgan  to  Chouteau  for  the  400  arpens  covered  the  land 
in  controversy,  which  is  a  strip  of  ground  between  the  western  line  of  the  Mac- 
kay survey  and  the  line  of  boundary  between  Clamorgan  and  St.  Cyr,  as  es- 
tablished by  Rector,  and  recognized  by  the  United  States  authorities.  It  may 
be  conceded  that  a  call  for  a  point  in  *  the  hills '  is  too  indefinite,  but  it  is 
worthy  of  observation  that  in  all  the  deeds,  though  the  original  southern 
boundary  is  described  as  being  20  arpens  lon^,  the  words,  *  that  is  to  say, 
from  the  Gingras  to  the  hills, '  are  invariably  inserted.  Clamorgan  and  Chou- 
teau both  adopted  this  interpretation  of  the  concessions.  It  will  be  observed 
that  Clamorgan's  claim,  as  confirmed,  was  bounded  on  the  south  by  Hebert, 
and  on  the  west  by  St.  Cyr.  This  evidently  carried  it  beyond  the  20  arpens, 
and  in  this  confirmation  by  the  board  of  commissioners  they  evidently  regarded 
his  claim  as  bounded  on  the  west  by  the  St.  Cyr  claim.  Chouteau  recognized 
this  in  his  deeds  to  Lebeau,  and  also  to  Beaufils;  so,  also,  did  Clamorgan  in 
his  deeds  t«)  Clark  and  Carr.  It  is  clear  that  the  board  of  commissioners  also 
regarded  the  St*  Cyr  confirmation  or  claim  as  the  western  boundary  of  the 
Clamorgan  grant.  These  confirmations  providing  <  that  so  much  can  be  found 
vacant  there,' — that  is,  between  the  Gingras  and  the  St.  Cyr  confirmation,— 
clearly  indicates  that  there  should  be  no  vacant  land  between  the  western  line 
of  Clamorgan  and  the  eastern  line  of  St.  Cyr;  that  Clamorgan's  claim  should 
go  to  St.  Cyr's  eastern  line,  but  no  further. 

"Under  these  circumstances,  we  have  concluded,  though  at  first  of  a  differ- 
ent impression,  that  the  call  for '  the  hills'  in  the  deed  of  Clamorgan  to  Chou- 
teau must  carry  the  land  conveyed  to  the  line  of  St.  Cyr,  notwithstanding 
the  line  is  described  as  20  arpens  long.  This  seems  to  have  been  the  con- 
struction given  to  the  deed  by  the  parties  to  it;  and  the  singular  repeiition  of 
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the  phrase  '  that  is  to  say,  to  the  hills/  in  all  the  deeds,  seems  to  be  an  ex- 
planation of  the  previous  call  for  a  southern  boundary  of  20  arpens,  and  in- 
dicative of  an  intention  that  whether  the  extent  would  go  to  the  hills  or  not. 
at  all  events,  the  hills  were  to  be  reached,  through  which  the  eastern  line  of 
the  St.  Cyr  confirmation  extended.  This  being  our  conclusion  upon  a  care- 
ful examination  of  the  record,  the  judgment  of  the  court  of  appeals  is  af- 
firmed. 

"(The  other  judges  concur.)" 

E.  P.  Johnson  and  G.  W.  Hallf  for  plaintiff  in  error.  Chester  H.  Krum, 
for  defendant  in  error. 

Black,  J.  This  and  some  20  or  more  actions  of  ejectment,  prosecuted  by 
the  same  plaintiffs,  were  consolidated  and  tried  together;  and  the  judgment 
being  for  the  defendants,  the  plaintiffs  sued  out  this  writ  of  error.  The  ques- 
tions are  the  same  as  those  considered  in  the  case  of  Clamorgafi  y.  Railroad 
Co,y  72  Mo.  139.  That  case  was  twice  considered  by  this  court,  and  we  see 
no  reason  for  departing  from  what  was  there  said.  The  judgment  is  there- 
fore affirmed. 

Shebwood,  J.,  absent.    The  other  judges  concur. 


SoovxLLB  «.  Hannibal  &  St.  J.  B.  Ck). 

{^V^rem/e  dmrt  of  MissouH.    February  0, 1888.) 

ETXDsvos—TBSTiMoinr  of  Witness  on  Fobmbr  Triax«. 

On  the  second  trial  of  an  action  against  a  railroad  company  for  negligently  oans- 
ing  death,  plaintiff  offered  in  evidence  testimony  alleged  to  have  been  given  on  the 
former  tnal,  as  preserved  in  the  bill  of  exceptions  filed  therein,  the  witness  having 
since  become  mentally  incompetent;  but  tbiere  was  tto  evidence  that  such  testimony 
was  substanUaUy  the  same  as  given  by  the  witness.  Heldy  that  its  admission  was 
error,  and  that  as  it  tended  to  snow  that  the  accident  oooarred  in  a  street  crossing, 
while  other  witnesses  testified  that  it  occurred  elsewhere,  the  evidence  could  not  be 
said  to  have  been  harmless. 

Appeal  from  circuit  court,  Livingstone  county;  J.  M.  Davis,  Judge. 

Maria  L.  Scoviile  brought  this  action  to  recover  damages  for  the  death  of 
her  minor  son,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant, the  Hannibal  &  St.  Joseph  Bailway  Company.  Plaintiff  obtained  judg- 
ment, and  defendant  appealed. 

Strong  d  Mosman^  for  appellant.    James  W,  Boyd,  for  respondent. 

Norton,  C.  J.  This  is  an  action  brought  by  plaintiff  to  recover  damages 
for  the  death  of  her  minor  son,  alleged  to  have  been  occasioned  by  the  negli- 
gence of  defendant,  and  the  case  is  before  us  on  defendant's  appeal  from  a 
judgment  rendered  in  favor  of  plaintiff;  and  the  action  of  the  couit  in  receiv- 
ing evidence,  and  in  giving  and  refusing  instructions,  is  assigned  for  error. 
Tlie  cause  has  once  before  been  in  this  court,  and  is  reported  in  81  Mo.  434, 
from  wliicli  it  appears  that  the  court,  after  holding  that  the  facts  in  evidence 
warranted  the  trial  court  in  submitting  the  case  to  the  jury,  reversed  the  judg- 
ment for  error  committed  in  giving  instructions.  On  a  retrial,  the  error  which 
led  to  the  reversal  of  the  judgment  was  avoided,  and,  as  to  the  point  ruled 
upon  in  the  opinion,  gave  instructions  in  conformity  with  the  views  there  ex- 
pressed. The  facts  disclosed  on  the  second  trial  are  substantially  the  same  as 
those  commented  on  in  the  opinion  alluded  to,  and  for  that  reason  a  discus- 
sion of  them  here  is  unnecessary. 

It  is  assigned  for  error,  among  other  things,  that  on  the  retrial  the  court, 
over  the  objection  of  defendant,  allowed  the  following  testimony  of  Dr. 
Loomis,  as  preserved  in  the  bill  of  exceptions  taken  and  filed  in  the  first  trial, 
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to  be  read  as  evidence,  viz.:  **!  reside  at  Easton,  Mo.  I  knew  Horace  Sco- 
Tille,  deceased.  Saw  him  immediately  after  lie  was  killed.  There  is  a  plat- 
form on  the  east  side  of  the  depot.  The  street  apon  which  he  was  killed  is 
immediately  east  of  this  platform,  and  is  60  or  70  feet  wide.  He  was  killed 
about  40  feet  east  of  the  platform.  The  platform  is  10  or  15  feet  out  in  the 
street.  The  depot  is  on  the  north  side  of  the  railroad  track,  and  the  switch  is 
south  of  the  main  track.  The  platf  oim  is  on  the  south  side  of  the  depot,  and 
extends  east  of  it.  The  crossing  for  wagons  is  east  of  the  platform,  and  the 
planks  on  it  are  about  12  feet  wide.  I  saw  Horace  Scoville  alive  about  a  half 
hour  before  he  was  killed.  The  first  blow  he  received  was  on  the  back  part  of 
the  head.  This  was  enough  to  kill  him,  although  he  had  no  other  injuries. 
The  engine  and  coal  car  killed  him.  The  coal  car  was  in  front  of  the  engine. 
Cross-examined,  I  am  a  son-in-law  to  plaintiff.  Deceased  at  the  time  of  his 
death  was  about  17  years  old.  His  eyesight  and  hearing  were  both  good.  He 
was  in  possession  of  all  his  faculties,  and  was  a  bright  boy.*'  This  evidence 
was  objected  to,  as  being  incompetent,  and  because  no  sufficient  foundation 
had  been  laid  to  authorize  its  reception.  No  other  foundation  was  laid  for  the 
introduction  of  this  evidence  than  the  evidence  of  Loomis*  wife,  who  testified 
that  three  years  ago  Loomis  had  a  stroke  of  paralysis  of  the  right  side;  that 
it  was  six  weeks  before  he  could  speak  a  word,  and  had  never  recovered  his 
speech,  except  so  far  as  a  little  conversation  was  concerned ;  that  he  could 
neither  write  nor  form  sentences;  that  he  could  only  write  the  names  of  peo- 
ple he  was  familiar  with ;  that  he  could  talk  enough  sometimes  to  say  some- 
times as  many  as  five  words  that  have  a  meaning  to  them;  that  he  had  a 
habit  of  saying  yes  for  no,  and  very  often  we  have  to  write  it  down  for  him 
before  you  can  tell  whether  he  means  yes  or  no.  Very  often  I  will  ask  him  a 
question.    He  will  say  ■  yes,'  when  I  know  he  means  *  no.' " 

It  is  laid  down  by  Mr.  Greenleaf  that  on  the  trial  of  the  same  cause  of  ac- 
tion between  the  same  parties  the  testimony  of  a  witness  given  on  a  former 
trial  may  be  received  if  the  witness  is  dead*  ''or  out  of  the  jurisdiction  of  tlie 
court,  or  cannot  be  found  after  diligent  search,  or  is  insane,  or  sick  and  unable 
to  testify,  or  has  been  summoned,  but  appears  to  have  been  kept  away  by  the 
adverse  party. *'  1  Greenl.  Ev.  §§  16S>16(S.  Before,  however,  such  evidence 
can  be  received,  it  must  be  shown  that  the  evidence  was  what  the  deceased,  in- 
sane, or  sick  witness  had  testified  to  on  the  former  trial.  This  question  was  con- 
sidered in  the  cases  of  State  v.  Able,  65  Mo.  857,  and  Jaocard  v.  Anderson,  37 
Mo.  95,  and  it  is  there  held  that  when  the  testimony  of  a  deceased  witness  in 
a  former  trial,  preserved  in  a  bill  of  exceptions,  is  offered  on  a  second  trial,  it 
must  be  shown  hj,  other  evidence  that  the  testimony  offered  was  substantially 
the  same  as  the  deceased  witness  testified  to,  though  it  need  not  be  shown  to  be 
all  that  he  said,  or  to  be  in  the  very  language  that  he  used.  The  testimony  of 
Loomis,  as  preserved  in  the  bill  of  exceptions,  was  received  without  a  compli- 
ance with  the  last  condition  above  stated,  upon  which  its  admissibility  de- 
pended; there  being  no  evidence  whatever  that  the  testimony  thus  preserved 
had  been  given  by  the  witness,  either  in  Tuec  verba  or  in  substance  and  effect. 
In  receiving  this  evidence  the  court  committed  error. 

It  is,  however,  insisted  by  counsel  that  this  error  should  not  work  a  reversal 
of  the  judgment,  inasmuch  as  there  was  other  evidence  corroborative  of 
Loomis'  testimony.  While  this  is  so,  there  was  also,  as  we  understand  the 
record,  the  evidence  of  two  witnesses  contradictory  of  it,  in  so  far  as  it  relates 
to  the  fact  of  plaintiff's  son  being  run  over  and  killed  at  a  public  road  or 
street  crossing.  Two  witnesses  testified  that  he  was  run  over  and  killed  east 
of  the  road  crossing;  one  of  them  stating  the  distance  to  be  50  or  60  feet  east 
of  it.  The  evidence  of  Loomis  shows  that  he  was  killed  on  the  street  cross- 
ing. In  this  state  of  the  evidence,  we  cannot  say  that  defendant  was  not  dam- 
aged by  the  admission  of  the  evidence. 

Many  other  objections  have  been  made  by  counsel  which  we  omit  to  notice 
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because  of  their  extreme  technicality.    For  the  error  noted  the  Judgment  will 
be  reversed,  and  cause  remanded. 
(All  concur,  except  Sherwood,  J.,  absent.) 


Christy  et  al.  9.  MoKss  et  ah 
{Sii/preme  Court  of  Missouri.    FMimary  6, 188&) 

1.  JUDOXBIIT— LiSK  OK  EQUITT  OF  RBDBKPTION—EZTnraTTISHKBFT. 

A  grantor  in  a  trust  deed  given  as  security,  afterwards,  in  part  consideration  of 
the  assumption  by  the  cestui  que  trust  of  a  number  of  debts,  liens  on  the  property, 
among  them  a  judgment  lien  upon  the  grantor's  equity  of  redemption,  conveyed  to 
the  trustee,  for  the  benefit  of  the  cestui  que  trusty  the  full  leeal  and  equitable  title, 
subject  to  no  equity  of  redemption  or  trust,  express  or  impUea,  on  the  part  of  or  in 
f ayor  of  the  grantor.  Held  that,  the  yendor  having  no  enforceable  interest  in  said 
property,  the  judgment  lien  expired  at  the  time  of  the  conveyance,  and  the  only 
remedy  was  on  the  vendee's  promise  to  pay  the  judgment. 
8.  Same— Sajlb  under  Judomsnt—Riohts  of  Pobchasbr. 

Where  a  judgment  lien  upon  a  debtor's  equity  of  redemption  from  a  trust  deed 
has  expired  by  reason  of  the  conveyance  of  the  full  legal  and  equitable  title  to  the 
cestui  que  trusty  waiving  all  liens  or  trusts,  express  or  implied,  a  subsequent  sale 
of  the  property  under  the  judgment  conveys  nothing  to  the  purchaser. 

Appeal  from  St.  Louis  circuit  court;  Adams,  Judge. 

Action  in  equity  brought  by  Amanda  £.  Christy,  administratrix,  and 
Amanda  E.  Christy  against  Eliza  McKee  and  others,  to  set  aside  a  trustee's 
deed,  and  to  subject  property  to  the  payment  of  a  judgment.  Judgment  was 
rendered  for  the  defendants,  and  plaintiffs  appealed  to  the  St.  Louis  court  of 
appeals,  whence  the  cause  was  transferred  to  this  court. 

W,  B.  Thompson^  and  James  i&  CTkarles  S,  Taussig,  for  appellants.  JET.  A. 
d-  A*  C,  Clof>er,  for  respondents. 

KoRTON,  C.  J.  This  cause  is  before  us  on  plaintiffs'  appeal  from  a  judg- 
ment of  the  circuit  court  in  sustaining  a  demurrer  to  the  petition.  The  peti- 
tion is  of  great  length,  and  on  that  account  its  insertion  here  will  be  omitted, 
inasmuch  as  the  points  made  will  sufficiently  appear  by  the  following  sum- 
mary of  the  facts  stated  therein,  as  presented  by  counsel  for  plaintiff: 

'* Prior  to  November,  1875,  one  Thomas  Ryan,  being  the  owner  of  certain 
real  estate  situate  in  part  on  Olive  street  and  Washington  avenue,  in  the  city 
of  St.  Louis,  executed  two  separate  deeds  of  trust,  one  to  the  trustees  of  the 
Butchers'  and  Drovers'  Bank,  conveying  the  property  on  Olive  street;  one  to 
the  trustee  of  Stewart  Van  Vilet,  conveying  the  property  on  Washington  ave- 
nue to  secure  the  payment  of  certain  loans  of  money  made  by  them  respect- 
ively to  him.  On  the  twenty-second  day  of  November,  1875,  whUe  Ryan  was 
the  owner  of  the  equity  of  redemption  in  those  two  lots  of  land,  the  plaintiff 
Mrs.  Christy  recovered  a  judgment  against  him  for  $11,626.83,  which  then, 
by  the  force  of  this  statute,  attached  as  a  Hen  upon  Ryan's  said  equity  of  re- 
demption. On  May  19,  1876,  Ryan  conveyed,  among  other  parcels,  his  in- 
terest, being  his  equity  of  redemption  in  the  two  lots  above  mentioned,  ac- 
cording to  the  legal  effect  of  the  facts  pleaded,  to  the  Butohers'  and  Drovers* 
Bank.  As  a  part  of  the  consideration  for  such  conveyance  the  bank  agreed 
to  extinguish  the  debts  so  secured  by  said  deeds  of  trust,  and  also  to  pay  the 
Christy  judgment  above  referred  to,  against  Ryan.  Soon  after  this  convey- 
ance, the  bank  paid  the  Van  Yilet  notes,  and  took  into  possession  the  notes 
and  deed  of  trust  securing  the  same.  In  1877,  after  the  maturity  of  these 
notes,  as  well  as  those  held  by  itself,  secured  on  the  Olive  street  lots,  the  bank 
transferred  and  delivered  the  same  to  Wm.  McKee,  in  settlement  of  a  demand 
held  by  McKee  against  it.  The  notes  and  the  deed  of  trust  securing  their 
payment  were  bequeathed  by  Wm.  McKee,  now  deceased,  to  the  defendant, 
Eliza  McKee»  who  afterwards  caused  the  lots  on  Olive  street  and  Washington 


Digitized  by 


Google 


Mo.]  CHRISTY  V.  m'kee*  657 

avenue,  under  the  power  contained  in  the  deeds  of  trust*  to  be  sold  to  satisfy 
the  notes,  and  she  herself  became  the  purchaser  and  went  into  possession 
thereof.  The  case  of  Christy  v.  Ryarif  in  which  on  November  22,  1875.  siie 
recovered  the  judgment  of  sn»626.83,  was  appealed  to  the  court  of  appeals, 
and  went  to  the  supreme  court,  where  the  judgment  of  this  court  was,  in  July, 
1879,  affirmed.  On  July  19, 1879,  Mrs.  Christy  caused  execution  to  issue  from 
this  court  on  the  judgment  so  affirmed  against  Ryan,  and  caused  the  same  to 
be  levied  on  the  Olive  street  and  Washington  avenue  lots  above  mentioned, 
as  the  property  of  fiyan.  The  same  were  sold  under  this  execution,  by  the 
sheriff,  and  purchased  by  Mrs.  Christy,  and  a  sheriff's  deed  was  duly  executed 
conveying  to  her  all  the  right,  title,  and  interest  of  Thomas  Byan  in  said  lots. 
Mrs.  Christy  now  brings  this  suit  against  Mrs.  McKee  to  set  aside  her  trus- 
tee's deeds  as  clouds  ou  plaintiff^s  title,  and  if  not  that,  at  least  to  subject 
these  lots  to  the  payment  of  her  judgment  against  Byan.  There  is  a  demurrer 
to  this  petition,  on  the  ground  that  it  does  not  state  a  cause  of  action." 

In  addition  to  the  facts  above  stated  it  is  averred  in  the  petition  that  on  the 
nineteenth  of  May,  1876,  the  Butchers'  &  Drovers*  Bank  entered  into  an 
agreement  in  writing  with  Thomas  Byan,  so  much  of  which  as  is  necessary 
to  a  proper  determination  of  the  questions  involved  in  the  case,  is  as  follows: 

"Inasmuch  as  Thomas  Byan,  wholesale  grocer,  by  the  stringency  of  the 
times  and  the  general  embarrassment  of  the  country,  has  become  unable,  im- 
mediately, and  as  they  mature,  to  meet  his  current  obligations,  and  the  Butch- 
ers' and  Drovers'  Bank,  for  his  relief,  and  to  re-establish  him  firmly  in  busi- 
ness, has  advanced  the  sum  of  twenty-one  thousand  dollars  for  the  purchase 
of  certain  claims  against  him,  owned  by  various  creditors,  and  to  himself  the 
sum  of  seven  thousand  dollars,  purchasing  from  him  for  its  benefit,  but  in  the 
name  of  John  F.  Qibbons,  by  conveyances  of  even  date  hereof,  duly  executed 
by  said  Thomas  Byan,  and  Annie  E.  Byan,  his  wife,  of  all  the  realty  of  said 
Thomas  Byan  lying  and  being  in  the  states  of  Missouri,  Iowa,  Illinois,  and 
New  York.  And  which  sum  so  paid,  of  twenty-eight  thousand  dollars,  is  in 
addition  to  the  hypothecations  and  liens  upon  the  property  so  conveyed,  and 
which  are  to  be  extinguished  by  said  bank,  and  also  in  addition  to,  and  ex- 
clusive of,  certain  other  claims,  dues,  debts,  and  demands  of  said  bank,  held 
or  owned,  and  whereon  and  whereof  the  said  Thomas  Byan  is  indorser,  acceptor, 
drawer,  or  surety;  now,  therefore,  this  agreement  made  and  entered  into  by 
and  between  the  said  Thomas  Byan  and  Annie  E.  Byan,  his  wife,  of  the  city 
of  St.  Louis,  and  county  of  St.  Louis,  in  the  state  of  Missouri,  as  parties  of 
the  first  part,  and  the  Butchers'  and  Drovers'  Bank  of  said  city  of  St.  Louis, 
a  corporation  duly  chartered  and  organized  under  and  in  pursuance  of  the 
laws  of  the  said  state  of  Missouri,  as  party  of  the  second  part,  witnessetti; 
that  for  and  in  consideration  of  the  recitals  hereinbefore  contained,  and  for 
the  further  consideration  of  the  sum  of  one  dollar  by  each  party  to  the  other 
paid,  and  by  both,  respectively,  acknowledged,  the  said  parties  have  mutually 
agreed  and  covenanted  as  follows:  •  First,  That  said  parties  of  the  first  part 
recognize  and  declare  that  the  conveyances  so  by  them  of  the  reality  herein- 
before mentioned  made  nominally  to  said  John  F.  Gibbons,  but  in  reality  for 
the  said  bank,  are  as  absolute  and  unconditional  as  against  said  parties  of  the 
first  part,  as  in  said  conveyance  expressed,  subject  to  no  equity  of  redemption 
on  the  part  of  said  parties,  grantors,  them,  or  either  of  them,  and  subject  to 
no  trust,  either  express  or  implied,  on  the  part,  or  in  favor  of,  said  grantors, 
or  of  them  or  either  of  them.'  <  Fifth.  On  consideration  hereof  said  party  of 
the  second  part,  assuming  the  payment  of  the  taxes  and  hypothecations,  judg- 
ments and  liens,  as  in  said  conveyance  expressed,  against 'which  said  Thomas 
Byan  does  not  warrant,  covenants  to  and  with  said  Thomas  Byan,  at  its  own 
cost  and  expense,  to  extinguish  the  same,  and  for  tlie  sum  or  sums  so  to  be  by 
it,  said  bank,  paid,  to  have  no  reclamation  against  Thomas  Byan.  In  witness 
whereof,  the  said.    **♦»»» 
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It  is  also  averred  in  the  petition  that  contemporaneously  with  this  agree- 
ment said  Ryan  and  wife  conveyed  to  said  John  F.  Gibbons  the  real  estate 
mentioned  in  said  agreement,  and  including  that  in  controversy  in  this  suit. 
So  much  of  said  deed  as  bears  on  the  questions  arising  in  the  case,  is  as  fol- 
lows: ''This  deed  made  and  entered  into,  this  the  nineteenth  day  of  May,  in 
the  year  of  our  Lord  eighteen  hundred  and  seventy-six,  by  and  between 
Thomas  Ryan  and  Annie  £.  Ryan,  his  wife,  of  the  city  and  county  of  St. 
Louis,  state  of  Missouri,  as  parties  of  the  first  part,  and  John  F.  Gibbons,  of 
the  city  of  St.  Louis,  as  party  of  the  second  part:  witnesseth,  that  the  said 
parties  of  the  first  part,  for  and  in  consideration  of  the  sum  of  twenty  thou- 
sand dollars  to  them  cash  in  hand  paid  by  the  said  party  of  the  second  part, 
and  the  receipt  whereof  is  hereby  acknowledged,  have  granted,  bargstined,  and 
sold,  as  they  do  by  these  their  presents  grant,  bargain,  sell,  transfer,  and  con- 
vey unto  the  said  party  of  the  second  part,  the  following  pieces  or  parcels  of 
land,  together  with  the  buildings  and  improvements  thereon,  lying  and  being 
situate  in  the  said  city  and  county  of  St.  Louis,  and  more  particularly  known 
and  described  as  [the  description  of  the  property  conveyed  we  omit]"  The 
habendum  clause  is  as  follows:  ''To  have  and  to  hold  the  same,  together 
with  all  rights,  privileges,  easements,  appurtenances,  and  hereditaments  to 
the  same  belonging,  unto  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs forever,  and  the  said  Thomas  Ryan,  for  himself,  his  heirs,  executors 
and  administrators,  covenants  to  and  with  the  said  Gibbons,  that  he  and  they 
shall  and  will,  with  the  exceptions  hereinafter  made  and  mentioned,  warrant 
and  defend  the  title  to  the  premises  conveyed  unto  him,  the  said  John  F. 
Gibbons,  his  heirs,  executors,  administrators  and  assigns,  against  the  lawful 
claims  and  demands  of  all  and  every  person  or  persons  whomsoever  lawfully 
claiming  the  same,  whieli  exceptions  are  three  in  number  and  are:  First. 
Judgments  against  said  Thomas  Ryan  in  the  courts  of  St.  Louis  county,  and 
in  favor,  respectively,  of  the  legal  representatives  of  James  Christy  and  of 
Samuel  McCartney.  Second.  Certain  mortgages  and  deeds  of  trust  by  said 
Ryan  and  wife,  executed  and  already  duly  recorded  which  are  subsisting  liens 
upon  some  or  all  the  property  hereby  conveyed,  and  of  which  said  Gibbons  is 
fully  advised  by  the  examination  of  the  title  he  has  made.  Third.  Taxes  as- 
sessed last  year,  but  payable  during  this  year.  The  amount  of  all  of  which 
liens,  taxes,  and  hypothecations  have  been  computed  between  tlie  parties 
hereto,  as  part  of  the  consideration  of  this  deed ;  and  the  said  Gibbons  has 
purchased  the  property  hereby  conveyed  for  said  sum  of  twenty-eight  thou- 
sand dollars,  in  addition  to,  and  exclusive  of,  the  sum  necessary  for  the  ex- 
tinguishment of  the  said  liens,  taxes,  and  hypothecations." 

From  the  facta  above  stated  Mrs.  Christy's  right  to  enforce  the  payment  of 
her  Judgment  against  Ryan  by  a  sale  of  the  land  conveyed  is  dependent— ^7*.9t, 
upon  the  question  whether  Ryan,  under  the  terms  of  the  deed  and  contempo- 
raneous agreement,  had  a  vendor's  lien  which  he  could  have  enforceil;  and, 
secondt  If  he  had  such  right,  was  it  acquired  by  Mrs.  Christy,  either  under 
the  deed  and  agreement,  or  in  virtue  of  her  purchase  at  the  execution  sale 
made  in  1879.  An  answer  to  either  one  of  these  questions  in  the  negative  is 
fatal  to  the  maintenance  of  her  suit,  and  both  must  be  answered  in  the  afiSrm- 
ative  before  she  can  have  any  standing  in  court  in  this  case.  That  a  vendor 
of  land  has  a  lien  thereon  for  unpaid  purchase  money  enforceable  in  equity 
both  as  against  the  vendee  and  a  purchaser  from  him  with  notice,  even  though 
no  express  lien  is  reserved,  is  well  settled  in  this  state.  This  lien  is  treated 
as  a  constructive  or  implied  trust,  and  as  raised  by  implication,  and  the  prin- 
ciple on  which  the  lien  rests  in  the  nature  of  a  trust  is  that  it  would  be 
against  conscience  to  permit  a  person  who  has  obtained  the  land  of  another,  to 
keep  it,  and  not  pay  the  full  consideration  money.  Pratt  v.  Clark,  57  Mo.  191 ; 
2  Story,  Eq.  Jur.  §8  1217-1220;  Bennett  v.  Shipley,  82  Mo.  448.  While  this 
rule  is  firmly  fixed  by  former  adjudications  of  this  court,  it  is  equally  Welles- 
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tablisbed  that  the  vendor  may  raise  such  lien,  and  the  implied  trust  Is  never 
raised  against  the  intention  of  tlie  parties  when  that  intention  plainly  ap- 
pears. Hence,  it  is  said,  in  case  of  Sullivan  v.  Ferguson,  40  Mo.  79,  "That 
it  seems  to  be  settled,  when  land  is  conveyed  by  deed,  and  with  a  view  to  an 
absolute  sale  of  the  property  by  the  vendee  to  other  parties,  and  to  enable  him 
to  make  a  full  title  to  the  purchaser,  and  the  vendor  takes  any  other  security 
for  the  purchase  money,  though  only  the  personal  security  of  a  responsible 
person,  the  vendor's  lien  is  to  be  considered  as  waived  by  the  agreement  and 
consent  of  the  party.*'  If,  under  such  circumstances,  the  lien  of  the  vendor 
will  be  deemed,  by  necessary  implication,  to  be  waived,  much  more  will  it  be 
so  when  the  vendor  has,  by  express  agreement  with  tlie  vendee,  waived  it. 

It  will  be  observed  that  the  deed  made  by  Ryan  clothed  Gibbon,  the  gran- 
tee, with  the  legal  title  to  all  the  property  conveyed,  and  it  is  only  by  virtue 
of  the  agreement  made  between  Kyan  and  the  Butchers'  &  Drovers*  Bank 
that  the  legal  title  there  conveyed  Inured  to  the  benetit  of  the  bank.  This 
Agreement,  made  contemporaneously  with  the  execution  of  the  deed,  and  as  a 
part  of  the  transaction,  discloses  an  intention  on  the  part  of  the  vendor  that ' 
no  vendor's  or  any  other  lien  should  be  asserted  by  him.  This  intention  is 
clearly  manifested  in  the  following  quotation  from  the  agreement,  viz. :  "Tliat 
said  parties  of  the  first  part  recognize  and  declare  that  the  conveyance  by  them 
of  the  realty  hereinbefore  mentioned,  made  nominally  to  said  John  F.  Gib- 
bons, but  in  reality  for  the  said  bank,  are  absolute  and  unconditional  as 
against  said  parties  of  the  first  part,  as  in  said  conveyance  expressed,  subject 
to  no  equity  of  redemption  on  the  part  of  said  parties,  grantoi*s,  them  or  either 
of  them,  and  tmbject  to  no  trust,  either  express  or  implied^  on  tlie  part  or  in 
favor  of  said  grantors,  or  of  them  or  either  of  them. "  If,  as  before  stated, 
a  vendor's  lien  rests  upon  an  implied  trust,  Byan  expressly  waived  it  when 
he  agreed  that  the  lant  conveyed  "should  be  subject  to  no  trust,  either  ex- 
press or  implied,"  in  his  favor.  From  the  nature  of  the  business  in  which 
the  corporation  bank  was  engaged,  and  the  large  amount  of  reid  estate  con- 
veyed, the  presumption  may  well  be  indulged  that  it  was  bought  with  the  in- 
tention of  being  sold  by  the  bank,  and  that  the  above  stipulation  was  inserted 
in  the  agreement  in  order  that  it  might  be  sold  without  being  hampered  by 
any  claim  of  the  vendor,  either  legal  or  equitiible.  Under  this  view  of  the 
case  a  negative  answer  must  be  returned  to  the  first  question  herein  stated, 
iind  renders  a  consideration  of  the  second  question  unnecessary.  If  it  was 
not  intended  that  Ryan  should  assert  a  vendor's  lien  for  the  payment  of  Mrs. 
Christy's  judgment  against  him,  which  the  bank  covenanted  to  pay,  Mrs. 
Christy,  the  beneficiary  of  the  promise,  cannot  assert  such  lien;  her  right  as 
such  beneficiary  being  confined  to  an  action  against  the  bank  for  the  breach 
of  the  contract.    Heim  v.  Vogtl,  69  Mo.  529. 

Inasmuch  as  under  the  averments  of  the  petition  the  lien  of  Mrs.  Christy's 
Judgment  against  Ryan,  rendered  in  1875,  had  expired  when  the  execution 
was  issued  upon  it  in  1879,  she  could  only  acquire  at  the  sale  made  under  the 
execution  such  interest  as  Ryan  then  had  in  the  property;  and  Ryan  having 
parted  with  all  his  interest  by  the  deed  made  to  Gibbons  in  1876,  she  acquired 
nothing  by  virtue  of  her  purchase  at  said  sale.  Chouteau  v.  Nuckolls,  20  Mo. 
442:  Christy  v.  Flanagan,  14  Mo.  App.  253. 

The  judgment  of  the  circuit  court  is  hereby  affirmed. 

(All  concur,  except  Sherwood,  J.,  absent.) 

Rtan  i;.  MoKxi  et  al. 
(Supreme  Court  of  Missouri,    February  6, 1888.) 
Appeal  from  Bt.  Loui^  droait  court;  Shbpard  Babclat,  Judge. 
W.  B.  Thompson,  and  James  <&  Charles  8,  Taussig,  for  appeUant    H.  A.AA.C 
Clover,  for  respondent  ^  r 
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NoBTON,  C.  J.  This  is  an  appeal  from  the  Judgment  of  the  drcuit  court  of  the  city  of 
St  Louis,  sustaining  a  demurrer  to  plaintiff's  petition.  The  petition  asks  for  the  en- 
forcement of  a  vendor's  lien,  and  bases  piaintifTs  right  to  the  relief  prayed  for  on  the 
same  grounds  relied  upon  in  the  petition  of  Amanda  E.  ChHaty,  Adm^Xt  etc,  v.  Eliza 
McKee  et  a?-.,  ante^  650,  decided  at  the  present  term;  and  as  this  case  is  controlled  hj 
the  opinion  rendered  in  that  case,  the  judgment  is  hereby  affirmed,  in  which  all  concur^ 
except  Shbbwood,  J.,  abeent. 

E8TB8  V.  Fbt  et  al, 
(Supreme  Court  of  Missouri.    February  6, 1888.) 

1.  Ejectment— Equitable  Defense— Prateb  fob  Affibxativb  Relief. 

Plaintiff,  claiming  under  a  trustee's  deed,  brought  ejectment  agrainst  defendant^ 
who  answered  setting  up  an  equitable  defense,  alleging  that,  at  the  time  of  the  sale 
under  the  trust  deed,  the  notes  for  which  it  was  given  as  security  were  fully  paid, 
and  that  the  sale  was  otherwise  fraudulent.  Defendant  asked  that  the  sale  be  set 
aside  if  the  notes  should  be  found  to  be  paid,  or  to  redeem  if  found  otherwise.  Held, 
that  the  refusal  to  strike  out  this  defense  was  not  error. 

2.  Same—Submission  of  Issue  to  Jubt— Review  on  Appeal. 

Where  an  equitable  defense  is  interposed  in  an  action  at  law,  the  submission  to  a 
jury  of  facts  triable  in  equity  by  the  court  cannot  be  taken  advantage  of  on  appeal, 
where  no  objection  thereto  has  oeen  made  in  the  court  below. 
8.  Patmest— Evidence— Pabol  to  Vabt  Wbitino. 

As  between  the  original  parties,  parol  evidence  is  admissible  to  prove  that  other 
payments  have  been  made  on  certam  notes  than  those  mentioned  in  a  deed  of  trust 
subsequently  made  as  security  therefor. 
4.  Appeal— Review— Objections  to  Evibbnge— Habmless  Ebbob. 

Where,  on  appeal,  all  the  evidence  is  preserved  by  bill  of  exceptions,  it  is  the  pol- 
icy of  the  court  to  examine  what  is  competent,  and  affirm  the  decree  of  the  court  be- 
low if.  in  their  judgment,  it  is  right,  tnough  errors  may  have  been  committed  on 
the  trial 

Appeal  from  circuit  court,  Pike  county;  Elijah  Robinson,  Judge. 

Action  in  ejectment,  brought  by  Fielden  Estes  a^inst  Jacob  Fry  and 
others.    Judgment  was  rendered  for  the  defendants,  and  plaintiff  appeals. 

W.  H.  Morrow,  for  appellant.  W.  H.  Bi(/ga,  M.  Q.  Reynolds^  and  D,  A. 
Ball,  for  respondents. 

Black,  J.  The  plaintiff  prosecutes  this  appeal  from  a  Judgment  against 
him  in  an  action  of  ejectment.  On  the  twenty-ninth  April,  1874,  the  de- 
fendant Jacob  Fry  made  a  deed  of  trust  on  the  land  in  question  to  secure  the 
payment  of  three  promissory  notes, — one,  dated  December  11, 1866,  for  81>100, 
due  at  one  day;  the  second,  dated  April  1, 1870,  for  81|963.33,— both  payable 
to  Fielden  Estes,  the  plaintiff.  The  third  note  bears  even  date  with  the  deed 
of  trust,  April  29,  1874,  is  for  the  sum  of  $1,076.24,  due  in  two  years  after 
date,  and  payable  to  Jacob  Block.  All  these  notes  bear  interest  at  10  per 
cent,  per  annum,  compounded  annually.  Plaintiff  became  the  owner  of  tlie 
Block  note  in  1875.  On  the  third  July,  1881,  the  trustee  sold  the  land  for 
alleged  default  in  the  payment  of  these  notes,  and  the  plaintiff  became  the 
purchaser.  The  answer  of  the  defendant  Jacob  Fry  is — First,  an  admission 
that  he  is  in  possession  of  the  land,  with  a  denial  of  the  other  matters  stated 
in  the  petition;  second,  an  equitable  defense,  with  a  prayer  for  afiirmative 
relief;  and,  third,  a  plea  of  a  former  adjudication  of  the  same  matters  in  a 
suit  between  the  same  parties. 

1.  Plaintiff  moved  to  strilce  out  the  third  defense,  on  the  ground  that  it  did 
not  show  an  adjudication  on  the  equitable  defense,  and  was  therefore  no  bar 
to  the  prosecution  of  this  action;  which  motion  was  overruled.  It  is  not 
necessary  to  consider  the  action  of  the  court  upon  this  motion,  for  the  court 
held,  when  the  record  in  the  former  suit  was  read  in  evidence,  that  the  judg- 
ment in  that  case  constituted  no  bar  to  the  prosecution  of  this  suit.  The  case 
is  here  for  review  on  the  equitable  defense;  the  third  having  been  finally  de- 
termined in  favor  of  appellant. 
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2.  The  defendant  Jacob  Fry,  in  his  second  defense,  in  substance  states 
that  the  trustee's  sale  was  fraudulent,  in  this:  that  the  notes  described  in  the 
deed  of  trust  were  paid  off  at  the  date  of  the  sale.  A  statement  of  the  vari- 
ous payments  claimed  to  have  been  made  on  the  notes  is  then  given.  Coupled 
with  these  allegations  are  others  which  the  plaintiff  moved  to  strike  out. 
They  are,  in  substance,  that  defendant  is  a  man  of  no  learning,  being  unable 
to  read  or  write;  that  he  trusted  to  plaintiff  to  make  the  proper  credits;  that 
plaintiff  failed  and  neglected  to  give  him  proper  credits,  for  the  purpose  of 
cheating  him  out  of  his  farm;  that  he  has  no  memoranda  or  written  account 
of  the  payments,  because  of  the  promise  of  the  plaintiff  to  enter  any  and  all 
credits  upon  the  notes;  that  the  plaintiff  has  refused  to  give  him  any  infor- 
mation as  to  the  credits  indorsed  on  the  notes.  By  this  defense,  the  defend- 
ant seeks  to  cancel  the  trustee's  deed,  and  to  have  the  deed  of  trust  declared 
satisfied,  with  a  further  prayer  that,  if  it  should  be  found  that  the  notes  were 
not  fully  paid,  he  be  allowed  to  redeem.  The  theory  of  the  defense  is  that  the 
trustee's  sale  was  fraudulent,  and  it  was  entirely  proper  to  set  up  the  circum- 
stances constituting  the  fraud.  The  answer  must  be  taken  as  a  whole,  and 
considered  in  the  light  of  the  relief  asked.  Proof  of  payment  of  the  notes  in 
full  would  be  sufficient  to  set  aside  the  trustee's  deed;  but  the  answer  con- 
templated that  there  might  possibly  be  a  balance  due  on  the  notes,  and,  in 
order  to  redeem,  proof  of  the  alleged  fraudulent  acts  would  become  inportant. 
There  was  no  error  in  overruling  the  motion. 

3.  The  court  submitted  the  issues  to  a  jury,  and  of  this  action  error  is  as- 
signed. The  fact  that  an  equitable  defense  is  interposed  in  an  action  at  law, 
it  has  been  held,  does  not  convert  the  suit  from  an  action  at  law  to  one  in 
equity.  Wolf  v.  Schcpffer,  74  Mo.  154;  Carter  v.  Prior,  78  Mo.  222.  But 
^here  the  answer  sets  up  a  distinct  claim  with  the  prayer  for  relief  which  a 
court  of  equity  alone  can  give,  as  is  the  case  here,  the  issues  made  by  the  an- 
swer and  the  reply  thereto  should  be  tried  as  a  case  in  equity.  Durfee  v. 
Moran,  57  Mo.  874;  Kitchen  v.  Railroad  Co,,  59  Mo.  517.  The  court  should 
have  tried  this  defense  itself,  or  sent  it  to  a  referee  to  hear  the  evidence,  and 
state  an  account,  which  would  have  been  the  prudent  course  to  pursue;  or 
special  issues  should  have  been  framed,  and  the  opinion  of  a  Jury  taken  thereon. 
In  this  case  no  such  issues  were  made  up,  though  the  court  by  its  instruc- 
tions directed  the  jury  to  find  a  general  verdict  for  the  plaintiff  or  defendant, 
and,  in  addition,  to  report  specially  whether  or  not  the  notes  were  paid,  and, 
if  not,  then  how  much  was  due  on  each  note.  But  these  irregularities  can  be 
of  no  avail  to  appellant,  for  he  neither  prepared  and  presented,  nor  did  he  ask 
the  court  to  frame,  specific  issues  of  fact.  Attention  must  be  given  to  such 
matters  at  the  proper  stage  of  the  trial.  When  this  trial  began,  there  were 
issues  of  fact  at  law  and  in  equity  to  be  tried.  Neither  party  demanded  a 
separate  trial  of  the  equity  branch  of  the  case.  Besides  this,  as  a  general  rule, 
it  is  entirely  discretionary  with  the  trial  court  whether  it  will  take  the  opinion 
of  a  jury  on  issues  of  fact  in  an  equity  suit.  It  cannot  be  said  the  court  erred 
in  the  simple  fact  of  calling  a  jury,  and  that  is  the  only  exception  taken. 

4.  Again,  it  is  the  duty  of  this  court,  as  to  this  branch  of  the  case,  to  ex- 
amine the  evidence,  and,  if  the  decree  appears  to  be  for  the  right  party,  to 
affirm,  though  errors  may  have  been  committed  on  the  trial.  This  is  true  as 
to  the  admission  or  exclusion  of  evidence,  when  the  evidence  offered  or  ex- 
cluded is  preserved  in  the  bill  of  exceptions,  for,  if  competent,  we  examine  it; 
H  not,  it  is  disregarded.  This  will  be  a  sufficient  answer  to  the  numerous 
questions  as  to  the  admission  and  exclusion  of  evidence,  for  it  is  all  preserved 
in  the  record. 

5.  As  two  of  the  three  notes  were  made  long  prior  to  the  date  of  the  deed 
of  trust,  and  as  two,  and  only  two,  payments  are  recited  in  the  deed  of  trust, 
the  plaintiff  insists  that  defendant  is  estopped  from  showing  any  other  or  ad- 
ditional payments  prior  to  the  date  of  the  deed  of  trust.    This  contest  is 
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between  the  original  parties  to  the  notes  and  deed  of  trust.  The  deed  of  trust 
is  certainly  evidence  in  favor  of  Estes  that  no  other  payments  had  been  made 
than  those  therein  recited,  but  we  do  not  see  how  it  can  be  said  Fry  is  estopped 
or  precluded  from  showing  that  other  payments  had  been  made.  Had  Estes 
sued  Fry  on  the  notes,  the  latter  could  have  pleaded  and  proved  payments 
other  than  those  indorsed  thereon  notwithstanding  the  deed  of  trust.  So,  too, 
if  Estes  had  foreclosed  the  deed  of  trust  by  suit,  Fry  could  have  pleaded  and 
proved  additional  payments.  The  deed  of  trust,  being  under  seal,  imports  a 
consideration,  and  a  want  of  consideration  could  not  be  shown  for  the  pui-pose 
of  defeating  it  as  a  deed. .  This  is  true  in  respect  of  other  deeds,  and  the  prin- 
ciple is  applicable  to  mortgages  and  deeds  of  trust  in  the  nature  of  a  mort- 
gage. But,  for  the  purpose  of  ascertaining  what  is  due,  the  consideration 
may  be  inquired  into.  Famum  v.  Buitiett,  21  K.  J.  £q.  87.  Paities  are 
concluded  by  recitals  in  deeds  to  prevent  a  denial  of  an  affirmation,  upon  the 
faith  of  which  affirmation  other  persons  have  acted  or  expended  their  money. 
Proof  of  payments,  not  recited  in  the  deed  of  trust,  puts  Estes  in  no  worse 
condition  than  he  was  before  the  deed  was  executed.  As  between  these  par- 
ties, the  defendant  is  free  to  assert  and  prove  other  or  additional  payments. 

6.  Some  13  credits  are  indorsed  on  the  notes  from  1871  to  1881,  aggregating 
about  $3,000.  Fry  claims  to  have  paid  nearly  three  times  that  amount.  The 
deed  of  trust  covers  a  farm  of  274  acres,  and  from  1874  on,  Estes  held  chattel 
mortgages  on  the  entire  products  of  the  farm.  Fry  is  an  old  man,  unable  to 
read  or  write;  and  it  appears  that  he  placed  great  confidence  in  Mr.  Estes; 
tliat  he  and  his  three  sons  were  industrious ;  and  the  products  of  the  farm,  or 
the  proceeds  thereof,  were  for  the  most  part  turned  over  to  Estes,  they  keep- 
ing no  written  account  of  the  transactions.  Mr.  Estes  says  he  paid  out  mon- 
eys for  Fry  from  time  to  time,  and  that  they  had  yearly  settlements,  when  the 
balance  in  favor  of  Fry  was  credited  on  the  notes,  and  that  he  then  destroyed 
the  memoranda  of  the  transactions.  The  payments,  however,  made  for  Fry 
prior  to  1878  were  few,  and  are  satisfactorily  traced;  and  the  credits  indorsed 
on  the  notes  are  so  far  at  variance  with  the  transactions  shown,  on  the  one  side 
and  the  other,  that  the  evidence  of  settlements  cannot  be  relied  upon.  It  stands 
without  contradiction,  that,  in  and  after  1877,  Fry  repeatedly  requested  an 
inspection  of  the  notes  and  credits  plaiced  thereon,  but  was  put  off  from  time 
to  time;  and,  even  on  the  day  of  the  trustee's  sale,  the  plaintiff  refused  an  in- 
spection of  them,  until  directed  by  his  own  attorney  to  exhibit  them  for  ex- 
amination. Fry  says  he  paid  Estes  $100  in  1868,  and  $700  in  1869, — ^proceeds 
of  wheat  crops  sold  in  those  years  to  Mathews.  Estes  denies  these  payments. 
Mathews  does  not  speak  of  a  purchjise  of  any  wheat  from  Fry  in  1868,  but  he 
does  in  1869.  and  says  that  in  August  of  that  year  he  paid  Fry  therefor  $680. 
Mr.  Edwards  gives  evidence  which  tends  strongly  to  show,  in  connection  with 
other  circums^nces,  that  Fry  paid  Estes  six  or  seven  hundred  dollars  in  1869. 
The  payment  of  at  least  $680  in  that  year  is  fairly  esUiblished,  though  so  much 
cannot  be  said  for  that  of  1868.  A  credit  of  $550  on  August  25, 1871,  is  con- 
ceded; but  the  evidence  of  Fry,  corroboiated  by  other  evidence,  shows  an  ad- 
ditional payment  of  $224  in  that  year, — proceeds  of  a  mule  and  nine  calves. 
Fry  says  he  paid  Estes,  in  1874,  $800, — proceeds  of  tobacco  sold  to  Meyera. 
This  payment  is  denied  by  Estes;  but  Meyers  says  he  bought  the  tobacco,  and 
paid  the  money  to  Estes.  By  evidence  of  a  like  character,  payments  are 
shown  to  have  been  made  in  each  year  from  1871  to  1879,  which,  with  those 
indorsed  on  the  notes  after  1878,  amount  to  a  full  discharge  of  all  three  notes, 
compounding  interest  annually  at  10  per  cent.  From  a  patient  examination 
of  this  record,  it  is  clear  that  the  chief  difficulty  in  the  case  is  in  determining 
the  credit  to  be  given  to  the  evidence  of  the  parties  and  witnesses.  The  court, 
in  express  terms,  approved  the  verdict  of  the  jury,  and  made  a  decree  setting 
aside  the  trustee's  deed,  and  declared  the  deed  of  trust  satisfied.  The  court 
and  jury  were  in  a  better  position  to  weigh  the  conflicting  evidence  than  we 
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are,  and  we  cannot  say  that  injustice  has  been  done  the  appellant*  and  the 
judgment  is  therefore  affirmed. 

Sn£KWOOD,  J.,  absent.    The  other  judges  concur. 


Louisville  &  N.  Ry.  Co.  v,  Lahr. 

(Stipreme  Court  of  Tennessee.    February  4, 1888.) 

Masteh  awd  Servant^-Nboligrnck  of  Vice-Principal. 

Plaintiff,  a  carpenter,  working  on  a  railroad  trestle,  intending  to  descend  to  a 
lower  bent,  askea  the  foreman  of  his  gang,  who  was  above  him  on  the  trestle,  if  a 
certain  han^ng  rope  was  made  fast.  On  answer  that  it  was.  plaintiff  swung  him- 
self off,  and,  the  rope  being  loose,  was  thrown  to  the  ground  and  injured,  it  ap- 
peared that  plaintiff^s  descent  was  without  orders  of  the  foreman,  and  might  have 
oeen  made  another  way ;  that  he  did  not  tell  the  foreman  of  his  intention  to  descend; 
and  that  no  duty  rested  on  the  foreman  to  see  to  the  means  of  descent.  HelcL,  that 
the  foreman's  negligence  was  merely  personal,  and  not  as  of  a  vioe-principal,  and 
that  plaintiff  could  not  recover  from  the  railroad  company. 

Appeal  from  circuit  court,  Robertson  county;  J.  G.  Stark,  Judge. 

Action  by  J.  M.  Lahr  against  the  Louisville  &  Nashville  Railway  Company, 
for  personal  injuries  received  by  him  while  in  their  employ.  Judgment  for 
plaintiff.    Defendant  appeals. 

/.  W.  Judd,  for  appellant.    /.  it  A.  E.  Gamer»  for  appellee. 

LuRTON,  J.  The  appellee  was  one  of  a  gang  of  carpenters  in  the  employ- 
ment of  the  appellant,  and  sustained  tlie  injury  while  employed  in  repairing 
a  high  railway  trestle,  through  the  alleged  negligence  of  one  B.  F.  Ligar,  a 
fellow-servant,  who  was  foreman  of  the  gang.  The  proof  shows  the  lower 
bent,  upon  which  work  was  being  done,  was  held  in  position  by  metins  of  guy- 
ropes  securely  fastened  to  the  top  of  the  trestle,  and  that  the  workmen  were 
accustomed  to  descend  by  means  of  these  guy-ropes  from  the  upper  to  the 
lower.  It  also  appears  that  there  was  a  long  rope  partly  lying  in  a  coil  upon 
the  top  of  the  trestle,  and  that  one  end  of  this  rope  hung  down  below  the  top 
of  the  trestle,  but  whether  the  lower  end  reached  the  ground  does  not  clearly 
appear.  This  loose  rope  was  used  as  a  means  of  lowering  tools  to  the  men  at 
work  upon  the  lower  bent.  There  had  been  no  change  in  the  position  or  fast- 
enings of  these  ropes  between  the  time  of  the  accident  and  the  beginning  of 
the  work  that  morning.  The  statement  of  Lahr  is  that,  having  finished  the 
particular  work  upon  which  he  was  engaged  upon  one  of  the  upper  bents,  and 
just  a  few  feet  below  the  top  of  the  trestle,  and  intending  to  go  down  to  a 
lower,  for  the  purpose  of  aiding  a  fellow-workman  who  was  engaged  upon 
the  lower  bent,  he  caught  hold  of  this  lower  rope,  and,  jerking  it,  said  to 
Ligar,  who  was  on  top  of  the  trestle,  and  just  over  him,  **Is  this  rope  fast- 
ened?" and  that  Ligar  replied,  "Yes."  That  thereupon  he  handed  his  ham- 
mer up  to  Ligar,  that  it  might  be  lowered  to  him  when  he  had  reached  his 
place,  and,  taking  hold  of  the  rope,  threw  himself  off  the  bent  upon  which  he 
was  standing,  and  was  precipitated  a  distance  of  40  feet  to  the  ground  below; 
the  rope  upon  which  he  undertook  to  descend,  as  before  stated,  not  being  fast- 
ened, but  lying  in  a  loose  coil  upon  the  top  of  the  trestle. 

There  is  no  proof  that  he  undertook  to  make  this  descent  in  obedience  to 
any  immediate  order  of  his  superior,  and  none  that  Ligar  had  any  knowledge 
that  it  was  his  purpose  to  so  descend.  When  Lahr  handed  his  hammer  up  to 
Ligar,  he  did  not  tell  him  that  he  was  going  down,  and,  upon  the  contrary, 
Ligar  says  he  supposed  that  he  was  coming  up;  that,  having  finished  what 
he  had  to  do  upon  the  upper  bent,  his  duty  was  to  return  to  the  top.  There 
is  no  proof  as  to  whether  Ligar  was  charged  with  any  duty  concerning  the 
descent  of  the  men  to  the  lower  bents,  and  none  that  he  undertook  to  look  to 
the  fastening  of  the  ropes,  or  the  use  of  the  ropes  as  a  manner  of  descent. 
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The  primary  use  of  the  fastened  ropes  were  that  they  might  serve  as  guj- 
ropes,  and,  from  all  that  appears,  the  use  of  these  guy-ropes  as  a  means  of 
descent  was  optional  with  the  men.  Certainly,  the  record  is  silent  as  to  any 
duty  Imposed  upon  or  assumed  by  Ligar  to  provide  means  of  safe  descent. 
Ligar  says  that  tlie  rope  that  Lahr  had  hold  of  at  the  time  he  asked  if  the  rope 
was  fastened  was  one  of  the  guy-ropes,  but,  as  the  evidence  upon  this  fact  is 
conflicting,  we  shall  assume  that  Ligar  was  himself  mistaken  as  to  the  rope 
Lahr  asked  him  about.  The  inquiry  was  a  natural  one  for  Lahr  to  make, 
but  it  is  one  which  he  might,  and  doubtless  would^  have  made  of  any  one  near 
enough  to  examine  and  see. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether  the  railroad 
company  is  responsible,  under  these  facts,  for  the  consequence  of  the  mistake 
made  by  Ligar.  "In  this  state,"  says  Judge  Cooper,  in  delivering  the  opin- 
ion of  this  court  in  tlie  case  of  Railroad  v.  Handman^  "we  have  adopted  the 
general  rule  established  by  the  authorities  regulating  the  relative  rights  of 
master  and  servant.  The  servant,  on  entering  into  service,  knows,  or  is 
taken  to  know,  that  there  are  extraordinary  dangers,  inseparable  from  such 
service,  which  liuraan  care  and  foresight  cannot  always  guard  against.  If 
he  voluntarily  engages  to  serve,  in  view  of  all  the  hazards  to  which  he  will  be 
exposed,  it  is  well  settled  that,  as  between  himself  and  his  employer,  he  under- 
takes to  run  all  the  ordinary  risks  of  the  service;  arid  this  includes  the  risk 
o/ifijuries,  not  only/ro7n  his  own  want  of  skill  and  care,  but  likewise  the 
risks  of  injuries  from  the  negligence  of  his  fellow-servants,*'  13  Lea,  425. 
This  rule  has  been  steadily  adliered  to  in  the  decisions  of  this  court  since  the 
case  of  Fox  v.  Savford,  4  Sneed,  36. 

The  difficulty  has  rather  been  to  determine  who  are  fellow-servants,  within 
the  meaning  of  tlie  rule.  Upon  full  consideration  of  the  question,  it  has  long 
been  determined  that  employes  engaged  in  a  separate  and  distinct  department 
were  not  fellow-servants.  Railroad  v.  Carroll,  6  Heisk.  363.  The  rule,  as 
thus  qualified  or  limited,  is  too  well  established  both  upon  reason  and  author- 
ity to  be  now  departed  from.  It  rests,  not  only  upon  the  implied  agreement 
to  assume  ail  the  risks  conseqtient  upon  the  negligence  of  fellow-servants, 
but,  in  the  case  of  railway  employes  particularly,  it  is  supported  by  consider- 
ations of  a  just  and  true  public  policy.  The  safety  of  the  traveling  public  is 
largely  dependent  upon  the  care  and  skill  with  which  railway  employes  dis- 
charge their  responsible  and  perilous  duties.  The  fact  that  such  fellow-serv- 
ants must,  as  between  themselves  and  the  company,  take  upon  themselves  the 
results  of  the  carelessness  and  negligence  of  a  fellow-servant,  tends  to  quicken 
the  zeal  and  arouse  the  activities  of  each  employe  against  such  negligence. 
The  public  weal  demands  that  no  guaranty  which  tends  to  guard  the  public 
against  the  negligence  of  guiding  the  powerful  appliances  of  the  modern  rail- 
way shall  be  broken  down,  and  we  can  but  regard  the  rule,  as  qualified  by  the 
courts  of  this  state,  as  well  calculated  to  stimulate  each  servant  to  his  utmost 
exertion  to  prevent  negligence  in  others. 

While  this  general  rule  is  thus  well  settled,  it  is  equally  well  established 
that  the  mere  fact  that  the  injury  was  the  result  of  the  negligence  of  one  su- 
perior in  rank  to  the  injured  servant  does  not  take  the  case  out  of  the  rule. 
Fox  V.  8anford,  4  Sneed,  36;  Railroad  v.  Elliott,  1  Cold.  611;  Railroad  v. 
Wheless,  10  Lea,  741;  Railroad  v.  Rush,  16  Lea,  151;  Railway  v.  Hand- 
man,  13  Lea,  423.  The  last  case  referred  to  ably  and  clearly  states  the  rule, 
and  reviews  the  authorities.  When,  however,  the  inferior  is  injured  while 
executing  a  lawful  command  of  his  superior,  or  where  tlie  superior  represents 
and  stands  for  the  master,  and  has  a  right  to  control  the  movements  of  the 
train  and  of  all  the  employes,  in  all  such  cases  the  rule  respondeat  superior 
applies  with  reference  to  any  injury  resulting  from  the  official  n^ligence  of 
such  superior.  Railroad  v.  Bowler,  9  Heisk.  866;  Railroad  v.  Collins,  1 
Pickle,  227, 1 S.  W.  Bep.  883.     The  true  distinction,  we  think,  is  drawn,  and 
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'bj  it  our  case  may  be  summarized,  by  Judge  Cooper,  who  says:  "In  order  to 
charge  the  master,  the  superior  servant  must  so  far  stand  in  the  place  of  the 
master  as  to  be  charged,  in  the  particular  matter,  with  the  performance  of  a 
duty  towards  the  inferior  servant  which,  under  the  law,  the  master  owes  to 
r«uch  servant."  Railroad  v.  Handman,  13  Lea,  423.  To  the  same  effect  is 
the  rule  as  stated  by  Judge  McFarland,  who  says:  "The  plaintiff  must 
«how  that  his  injury  resulted  from  the  carelessness  or  want  of  skill  of  some 
•one  who,  in  the  particular  matter,  stands  in  the  place  of  the  master."  Rail- 
road V.  Wheless,  10  Lea,  748.  This  rule  draws,  or  rather  recoo:nizes,  a  clear 
•distinction  between  the  mere  personal  negligence  of  a  superior  fellow-servant 
.and  his  negligence  in  a  matter  in  which  he  stands  in  the  place  of  the  master, 
who,  under  the  law,  owed  a  duty  in  that  matter  to  the  servant.  The  cases  of 
JP'oa?  v.  8anford  and  Railroad  v.  Handman  furnish  illustrations  of  the  dis- 
tinction that  the  mere  personal  negligence,  as  distinguished  from  official  negli- 
gence, of  a  superior,  will  not  be  imputed  to  the  master. 

Applying  the  law  as  we  have  stated  it,  we  can  but  regard  the  negligence  of 
(Ligar,  the  foreman,  whereby  Lahr  was  injured,  as  coming  clearly  within  the 
<loetrine  of  the  case  of  Railroad  v.  Handman.  The  absence  of  sufficient  proof 
that  any  duty  rested  upon  Ligar  to  see  to  the  means  of  descent  used  by  his  fel- 
low-workmen, and  the  fact  that  Lahr  did  not  notify  Ligar  of  his  purpose  to 
•descend,  and  that  the  proof  clearly  establishes  that  he  was  acting  under  no  im- 
nmediate  order  from  Ligar  in  attempting  to  descend,  makes  the  case  one  of 
}inere  personal  negligence  of  Ligar,  for  which  the  master  is  not  responsible. 
In  other  words,  they  were  fellow-servants.  His  honor,  the  circuit  judge,  seems 
*to  have  assumed,  in  his  charge,  that  the  mere  fact  that  Ligar  was  the  superior 
•ef  Lahr,  and  that  Lahr  was  injured  by  the  negligence  of  Ligar,  was  enough 
to  establish  the  plaintiff's  case.  The  charge  does  not  present  to  the  jury  the 
diitinction  we  have  shown  to  exist  between  the  mere  personal  negligence  of 
Ligar  and  bis  neglect  concerning  some  matter  wherein  he  represented  the 
toaster.  The  case  is  presented  by  his  honor  upon  two  opposing  theories, — 
that  of  a  *'pure  accident,"  and  that  of  some  negligence  of  Ligar. 

Both  for  error  in  the  charge,  as  well  as  upon  the  facts  of  the  case,  we  are 
constrained  to  reverse  the  judgment  of  the  circuit  court,  and  remand  for  a  new 
trial.  The  report  of  the  commission  of  referees,  recommending  a  reversal,  is 
confirmed. 


Leb  d.  Yandell  et  al. 
(Supreme  Covrt  of  Texas.    November  1, 1887.) 

IirSANITT— CrVIL  PiSABILITIBB— EfFBOT  ON  BUBBTEXS. 

To  an  action  on  a  joint  and  several  promiBsory  note,  two  of  the  three  defendants 
set  up  as  a  defense  the  insanity  of  the  third,  and  the  claim  that  they  signed  only  as 
sureties.  The  court  charged  we  jury,  in  reference  to  the  principars  Insanity,  that 
if  they  found  that,  at  the  time  he  signed  the  note,  he  ** was  of  nnsound  mind  to  such 
An  extent  as  to  be  unable  to  comprehend  the  nature,  meaning,  and  effect  of  his  act,  ** 
the  verdict  should  be  for  the  defendants.  Held,  that  the  instruction  was  erroneous, 
in  that  it  should  have  heen  confined  to  the  principal  alone;  the  sureties  being  liable 
notwithstanding  the  insanity  of  the  principal,  in  the  absence  of  evidence  going  to 
show  that  plaintiff  had  overreached  or  defrauded  the  principal  in  procuring  his  sig- 
nature to  the  note. 

Kbootiablb  Instrumbnts— Actions  on— Inbtrdctions. 

In  an  action  upon  a  promissory  note,  claimed  by  plaintiff  to  have  been  executed 
by  defendant  in  settlement  of  a  partnership  between  them,  where  there  is  no  evi- 
dence tending  to  show  that  the  note  was  given  for  a  larger  amount  than  was  agreed 
to  be  due,  an  instruction  to  the  jury  that,  if  they  are  satisfied  that  the  note  in  suit 
was  given  for  such  larger  amount,  they  may,  in  case  they  find  for  plaintiff,  deduct 
the  excess  from  the  face  of  the  note,  is  calculated  to  operate  to  plaintiff^s  disad- 
vantage, and  the  fflving  of  it  is  error;  and  this  is  so,  although  there  was  no  finding 
in  response  to  such  a  oharge. 

Attachmbnt— Wronoful  Lxvt—Daxaobs— Instructions. 

Defendant  in  attachment  pleaded  in  reconvention ;  niftiming  $1,000  actual  damages, 
jmd  exemplary  damages  to  a  large  sum.    The  court  chargcKl  the  Jury  that,  if  ttiey 
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found  the  malice  alleged  In  the  I»lea,  they  Bhonld  find  in  favor  of  deftodant  **  the  act- 
ual damages,  not  exc^eeding  $1,(XX),  suffered  by  him  by  thejevy. "  Held  erroneous. 
In  that  the  jury  might  take  it  as  an  intimation  that,  in  the  opinion  of  the  court, 
$1,000  damages  was  not  far  from  right. 

4.  Samb. 

The  property  attached  was  a  flock  of  sheep.  Defendant  pleaded  in  reoonvention  r 
claiming  damages,  actual  and  exemplary,  as  for  a  malicious  levy.  The  court  charged 
the  jury  that,  if  they  found  actual  damages  for  defendant,  they  should**  estimate  the 
amount  of  the  damages  at  the  value  of  the  sheep  (if  anyj  whose  death  was  directly 
caused  by  the  levy  of  the  attachment,  and  the  value  of  the  lambs  (If  any)  which 
were  lost  by  the  improper  treatment  of  the  ewes  while  under  attachment. "  Held 
erroneous,  as  bringing  directly  to  the  attention  of  the  jury  the  fact  that  it  wa» 
claimed  that  lambs  and  ewes  had  died  from  bad  treatment  while  held  under  attach- 
ment. 

CommiBsioners'  decision.  Appeal  from  district  court,  Nolan  county ;  Wnx* 
lAM  Kennedy,  Judge. 

This  was  a  suit  on  a  promissory  no.te  in  the  district  court  of  Kolan  county 
by  D.  N.  Lee,  appellant,  against  J.  N.  Yandell,  W.  A.  Gray,  and  A.  M.  Wal* 
drip,  the  joint  and  several  makers  thereof.  Before  the  trial,  Yandell  had  beei» 
adjudged  a  lunatic,  and  appeared  by  guardian.  The  defendants  filed  pleas  m 
the  court  below  of  the  general  denial,  and,  specially,  that  at  the  time  of  th& 
execution  of  tbe  note  Yandell  was  a  lunatic,  that  it  was  procured  by  fraud 
and  misrepresentations,  that  the  said  Yandell  was  not  indebted  to  said  Lee, 
that  there  was  no  consideration  for  said  note,  and  that  Gray  and  Waidrip 
signed  as  sureties  only.  Pending  the  suit,  an  attachment  was  sued  out  against 
Waldrip,  and  was  levied  on  a  flock  of  sheep,  and  be  pleaded,  in  reconvention^ 
for  the  wrongful  and  malicious  suing  out  and  levy  of  the  attachment;  claim- 
ing actual  and  exemplary  damages  in  a  large  sum.  There  was  a  verdict  for 
all  the  defendants;  and  also  a  verdict  in  favor  of  Waldrip,  on  his  plea  in  re- 
convention, against  Lee,  in  the  sum  of  9570. 

Chas.  /.  Evans,  for  appellant.     W.  R,  Cotoan,  for  appelleea. 

Maltbie,  J.,  {after  stating  t?iefa4!t9,)  It  appeared  on  the  trial  that  Le» 
and  Yandell  bad  been  in  partnership  in  the  livery  business  at  Sweet  Water, 
Nolan  county,  tbat  the  note  had  been  given  in  settlement  of  the  partnershii^ 
business,  and  that  Gray  and  Waldrip  were  sureties  on  the  note.  It  further 
appeared  that  the  note  was  dated  November  26,  1883,  and  that  Yandell  was- 
declared  a  lunatic  by  the  court  of  Eastland  county  in  June  following.  There 
was  some  evidence  introduced  tending  to  support  Yandell's  plea  of  lunacy; 
and  a  good  deal,  on  the  other  hand,  tending  to  show  that  he  was  of  sane  mind. 
The  appellant  testified  that  he  had  been  engaged  in  business  with  Yandell^ 
and  that  he  had  never  discovered  any  indications  of  insanity.  ,  Another  wit- 
ness testified  that  he  had  been  called  upon  to  make  settlement  of  the  partner- 
ship afl'airs  between  Lee  and  Yandell,  for  the  supposed  reason  that  Yandell 
could  not  calculate  well;  that  data  was  furnished  by  both  parties;  that  he  did 
not  complete  the  settlement;  that,  so  far  as  he  went,  it  was  fair;  and  that^ 
when  he  quit,  Yandell  appeared  to  be  indebted  in  the  sum  of  $300  or  $350^ 
W.  B.  Simpson,  another  witness,  testified  that  Lee  paid  him  a  draft  of  $290, 
drawn  on  Yandell  individually.  J.  W.  Germany,  at  the  instance  of  defend- 
ants,  testified  that  I^e  told  him,  during  the  existence  of  the  partnership,  that 
he  wanted  to  dissolve  it,  because  it  was  not  profitable.  On  this  state  of  factSr 
the  court  charged  the  jury  as  follows:  "If  you  find  from  the  evidence  that 
the  note  sued  upon  was  given  in  settlement  of  a  pai^tnership  business  between 
plaintiff  and  defendant  Yandell,  and  that  it  was  given  for  a  larger  amount 
than  was  due  from  Yandell  to  Lee,  you  will,  in  case  you  find  for  plaintiff  un- 
der the  foregoing  instructions,  deduct  the  excess  from  the  face  of  the  note 
sued  on."  This  is  assigned  as  error.  There  is  no  evidence  in  the  record 
tending  to  show  that  the  note  was  given  for  a  larger  amount  than  was,  upon 
settlement  of  the  partnership,  found  to  be  due;  and  the  submission  of  such  a 
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propo8iti(»  was»  in  our  opinion,  caloalated  to  prejudice  the  Jury  against  the 
plaintiff;  and,  although  there  was  no  finding  in  response  to  this  charge,  it 
may  have  operated*to  plaintiff's  disadvantage  on  other  issues. 

The  third  charge  was  as  follows:  "If  you  find  from  the  evidence  that  the 
defendant  Yandell,  at  the  time  he  signed  the  note  sued  on,  was  of  unsound 
mind  to  such  an  extent  as  to  be  unable  to  comprehend  the  nature,  meaning, 
and  effect  of  his^act  in  signing  such  note,  you  will  return  a  verdict  for  de- 
fendants.'' This  was  also  assigned  as  error,  and,  being  the  only  instruction 
given  in  reference  to  YandelFs  sanity,  it  should  be  considered  in  the  light  of 
all  the  facts  proven  on  the  trial  in  reference  to  that  subject.  While  it  must 
be  regarded  as  an  imperfect  presentation  of  the  law  of  the  case,  as  a  general 
proposition  it  cannot  be  said  to  be  incorrect;  and  the  plaintiff  not  having  called 
the  attention  of  the  court  to  other  phases  of  the  question,  by  asking  appropri- 
ate instructions,  ordinarily  there  would  not  be  error  in  the  omission.  Far- 
quTuir  v.  Dallas,  20  Tex.  200;  Qallagher  v.  BowU,  ^  Tex.  265.  In  this  case, 
however,  two  other  persons  signed  said  note  as  sureties;  and,  under  the  charge, 
ttie  jury  found  in  favor  of  said  sureties  as  well  as  the  principal,  Yandell.  As 
a  general  proposition,  whenever  a  principal  on  a  note  is  discharged,  his  sure- 
ties will  be  also;  but  to  this  rule  there  are  certain  well-established  exceptions. 
For  instance,  the  note  of  a  married  woman  is  generally  held  to  be  void ;  but 
if  persons,  not  themselves  under  disability ,  sign  the  note  of  a  married  woman, 
without  the  payee  having  been  guilty  of  fraud  or  deceit  in  procuring  the  sig- 
nature of  such  married  woman,  the  sureties  would  be  liable,  though  the  prin- 
cipal be  discharged.  2  Daniel,  Neg.  Inst.  §  1306a;  DavU  v.  Statts,  43  Ind. 
103;  Allen  v.  Berryhill,  27  Iowa,  534;  Hicks  v.  Haiidolph,  3  Baxt.  352,  The 
same  principle  has  been  extended  to  sureties  on  notes  executed  by  infants, 
and  it  is  believed  that  no  valid  reason  can  be  given  why  sureties  of  a  person 
of  unsound  mind  should  not  be  held  liable  under  like  circumstances,  though 
the  principal  be  discharged;  especially  so,  when  the  payee  of  the  note  is  igno- 
rant of  the  fact  that  the  principal  is  a  lunatic,  as,  in  such  case,  a  recovery 
might  be  had  even  against  the  lunatic,  if  the  payee  acted  in  good  faith.  2 
Pom.  Eq.  Jur.  §.  94^jThe  contract  of  a  surety  is  that,  if  the  principal  does 
not  pay,  he  will;  and  sound  policy,  as  well  as  the  plainest  principles  of  justice, 
demand  that  when  there  is  a  valid  consideration,  and  the  payee  has  done  noth- 
ing to  deceive  or  mislead  either  principal  or  surety,  and  the  principal  is  held 
to  be  not  liable  on  account  of  some  disability  existing  at  the  time  of  the  mak- 
ing of  the  contract,  whether  such  disability  be  coverture,  infancy,  or  unsound- 
ness of  mind,  the  surety  sliould  be  held  to  the  terms  of  his  contract.  The 
reason  given,  in  some  of  the  cases,  why  the  surety  of  a  married  woman  is  held, 
is  that  the  payee  and  the  surety  knew  at  the  time  that  the  contract  was  made 
that  the  married  woman  might  refuse  to  pay,  and  that  the  conti^act  w^as  made 
in  reference  thereto;  the  surety  binding  himself  to  pay  in  case  she  should 
avail  herself  of  her  legal  rights.  In  case  of  a  lunatic,  it  migiit  be  presumed 
that,  if  the  payee  knew  of  the  disability,  the  sureties,  being  his  close  friends, 
would  also  know  of  it,  and  that  the  contract  was  made  in  reference  to  that 
state  of  facts.  There  was  no  evidence  that  Lee  had  in  any  manner  deceived, 
overreached,  or  defrauded  Yandell  in  procuring  him  to  sign  the  note;  hence 
we  are  of  opinion  that  the  charge  of  the  court  should  have  been  limited  to 
Yandell,  and  the  question  submitted  as  to  the  liabilities  of  the  sureties,  on  the 
principles  herein  enunciated. 

In  reference  to  the  liability  of  Lee,  on  defendant  Waldrip*8  plea  in  recon- 
vention,, the  court  charged  the  jury  as  follows:  "(6)  If  you  find  from  the  evi- 
dence that  at  the  time  the  plaintiff,  D.  N.  Lee,  made  the  affidavit  for  attach- 
ment in  this  c<ise,  that  the  defendant  A.  M.  Waldrip,  was  not  about  to  remove 
his  property  or  a  part  thereof  out  of  the  county  of  Nolan,  with  intent  to  de- 
fraud his  creditors,  you  will  find  in  favor  of  said  Waldrip  the  actual  damages, 
not  exceeding  $1,000,  suffered  by  him  by  the  levy  of  such  attachment,  no 
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matter  howeyer  firm  and  sincere  was  the  belief  on  the  part  of  the  plaintiff 
that  said  Waldrip  was  moving  out  such  property  with  iutent  to  defraud  his 
creditors/*  "(8)  Should  you  find  for  the  defendant  Waldrip  for  his  actual 
damages,  under  sixth  paragraph  of  this  charge,  you  will  estimate  the  amount 
of  the  damages  at  the  value  of  the  sheep  (if  any)  whose  death  was  directly 
caused  by  the  levy  of  the  attachment,  and  the  value  of  the  lambs  (if  any) 
which  were  lost  by  the  improper  treatment  of  the  ewes  while  under  attach- 
ment. "  These  instructions  are  likewise  assigned  as  error,  and  we  think  the 
same  objectionable,  in  bringing  directly  to  the  attention  of  the  Jury  that  it  was 
claimed  that  lambs  and  ewes  died  fi*om  bad  treatment  while  being  held  under 
attachment;  thus  giving  that  fact  undue  prominence.  Also,  in  informing 
the  jury,  in  case  they  shunld  find  actual  damages,  not  to  find  exceeding  $1,000; 
that  being  the  amount  claimed  in  defendant's  answer,  and  which  might  be 
taken  on  the  part  of  the  jury  as  an  intimation  that  in  the  opinion  of  the  court 
$1,000  damages  was  not  far  from  right.  Wood  v.  Chambers,  20  Tex.  247;  An- 
drews V.  Marshall,  26  Tex.  212.  The  warning  contained  in  the  latter  part  ot 
the  paragrapli  is  also  deemed  inappropriate,  though  a  correct  proposition  ^ 
law.  The  policy  of  the  law  in  this  state  is  to  submit  questlonB  of  fkcts  to  the 
Jury  without  any  comment  whatever. 

Quite  a  number  of  errors  have  been  assigned,  but  none  other  of  a  material 
character  have  been  found. 

Upon  the  whole^  we  are  of  opinion  that  the  case  should  be  reversed  and  re- 
manded. 

Willie,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


GOPELIN  V,  ShTJLEB. 
(Sv/preme  Court  of  Texas.    November  16, 1887.) 

1.  POWSBS— Or  AtTOBNBT— <k>NVBTAKOS  BT  PBIVOIPiX  BBBOBB  EXBODTZOir  OT  POWEB. 

A  power  of  attorney  to  convey  land,  and  a  deed  given  nnder  It,  are  admissible  in 
evidence  in  an  action  of  trespass  to  try  title,  although  the  maker  of  the  power  had 
conveyed  the  land  by  a  deed  executed  between  the  making  of  the  power  of  attorn^ 
and  the  deed  under  it,  especlaUy  when  offered  before  the  latter  deed. 

2.  Samb— Who  kat  Contbt  bt  Poweb. 

One  having  the  apparent  legal  title  to  land  In  which  a  third  par^  had  a  secret 
interest  can  convey  the  land  to  an  innocent  purchaser  for  value  through  an  attorney 
in  fact. 

5.  SaMB— IdBKTIFICATION  of  PBINCtPAL. 

An  acknowledgment  by  <*  Richard  M.  **  that  he  executed  a  power  of  attorney  signed 
<*R.  M.  **  sufficiently  identifies  the  party,  and  constitutes  no  variance. 

4.  Peed— RscoBDniro— FiUNO  fob  Rboobd. 

The  filing  of  a  deed  for  record  has  the  same  effect  as  the  recording  of  It 

6.  Same— Certified  Copt  as  Evidbnce— Requisitb  of  Cebtifioatb. 

A  certificate  of  a  clerk  of  a  recorded  deed  certifies  to  all  that  must  be  upon  the 
deed,  before  it  can  be  recorded,  including  file-mark  and  date  of  record ;  and  ft  is  not 
necessary  to  state  in  the  certificate  that  the  copy  of  them  is  a  oorreot  copy  of  the 
record. 

6.  Same. 

When  a  transcript  states  that  a  seal  was  attached  to  a  certificate,  and  the  derk 
so  certifies,  the  fact  that  it  was  not  so  attached  must  be  made  to  appear  below,  in 
order  to  be  considered. 

7.  Samb— Lis  Pendens. 

In  trespass  to  try  title  to  land,  plaintiff  can  introduce  a  deed  to  him  from  a  joint 
owner  of  the  land,  although  at  that  time  a  suit  was  pending  between  their  vendor 
and  other  parties  as  to  the  title,  when  the  record  ox  the  suit  had  not  been  put  in 
evidence. 

5.  Samb— Recobd  of  AenoN  as  Bvidbnob. 

In  an  action  of  trespass  to  try  title,  a  record  of  a  suit  between  plaintiiFs  grantor 
and  a  third  party,  to  which  plaintiff  was  not  a  party,  is  inadmissible  in  evidence. 
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9.  Vbndob  and  Vendbb— Boka  Pidb  Pubchasbb. 

Where  the  evidence  as  to  whether  plaintiff  knew  at  a  claim  of  other  parties  to 
land  when  he  bought  was  conflicting,  and  it  appeared  that,  upon  paving  the  purchase 
money,  he  inunediately  began  the  erection  of  a  mill  upon  the  land,  the  court  Is  jus- 
tified in  holding  that  he  had  no  notice. 

10.  Same— Bond  por  Conveyance  of  Cebtificatb. 

The  records  showed  a  patent  to  land  in  one  H.,  and  that  the  first  survey  of  the 
land  had  been  made  in  the  name  of  H.  as  the  assignee  of  a  certificate  from  S.  Held, 
that  a  purchaser  from  H.  was  not  compelled  to  search  the  records  previous  to  that 
time,  and  was  not  bound  by  the  recordmg  of  a  bond  from  S.  to  H.  and  C.  to  convev 
the  land,  when  located,  to  them ;  there  being  no  provision  for  the  recording  of  such 
an  instrument. 

Appeal  from  district  court,  Titus  county;  W.  P.  McLean,  Judge. 
C.  Shuler.  plaintiff,  brought  trespass  to  try  title  against  T.  B.  Copelin. 
Judgment  for  plaintiff,  and  defendant  appeals. 
8,  F.  Pourdera  and  /.  ff.  Harper^  for  appellant.    7, 2).  PeUeU  for  appellee. 

*  Willie,  G.  J.  This  action  of  trespass  to  try  title  was  brought  by  Shuler 
recover  of  Copelin  616  acres  of  land  in  Titus  county,  part  of  the  George  W. 
Smith  head-right  grant.  The  plaintiff  proved  the  issuance  of  a  patent  to  R. 
M.  Hopkins,  assignee  of  Greorge  W.  Smith  for  one  league  of  laDd  in  Titus 
county,  March  23,  1854,  and  a  regular  chain  of  title  down  to  himself  for  616 
acres  of  that  league,— the  land  in  controversy.  In  the  line  of  this  title  was 
a  power  of  attorney  from  Hopkins  to  W.  H.  Johnson,  authorizing  the  latter 
to  convey  all  the  lands  owned  by  Hopkins  in  Titus  county;  and  a  certified 
copy  of  a  deed  from  Johnson  to  Shuler  and  Stewig  for  616  acres  out  of  the  Smith 
head-right,  setting  forth  the  land  conveyed  by  metes  and  bounds.  The  power 
was  dated  December  20,  1850,  and  the  deed  July  20, 1853;  the  latter  having 
been  recorded  April  5, 1854.  On  the  twentieth  of  November,  1851,  Hopkins 
sold  one-half  of  the  Smith  league  to  George  W.  Batte;  and  the  appellant  con- 
tends that  the  power  of  attorney  was  thereby  revoked,  and  Johnson  had  no 
right  to  act  under  it  on  the  twentieth  of  July,  1853.  This  point  came  up  be- 
low upon  exceptions  to  the  introduction  in  evidence  of  the  power  of  attor- 
ney, as  also  of  the  deed  made  under  its  authority.  At  the  time  these  instru- 
ments were  offered  in  evidence,  the  deed  to  Batte  had  not  been  introduced. 
This  was  not  laid  before  the  jury  until  after  the  defendant  had  commenced 
his  testimony.  The  court  could  not  reject  an  instrument,  because  of  the  ex- 
istence of  another,  before  the  latter  was  admitted  in  evidence,  and  its  exist- 
ence thereby  established .  There  was  no  motion  to  exclude  the  deed  and  power 
from  the  jury  after  the  Batte  deed  was  introduced,  and,  if  there  had  been,  the 
motion  should  not  have  prevailed.  The  testimony  tended  to  show  that  Hop- 
kins never  owned  but  one-half  of  the  Smith  league;  the  other  half  being 
owned  by  the  person  under  whom  the  defendant  claimed. 

The  question  in  the  case  was  whether  the  deceased  husband  of  the  plaintiff 
had  notice  of  the  interest  of  defendant's  vendors  in  the  land  before  or  at  the 
time  he  purchased.  The  appellee  claimed  that  the  apparent  title  to  the  whole 
league  was  in  Hopkins  at  the  time  he  made  the  power  of  attorney  to  Johnson; 
that  the  deed  to  Batte  divested  Hopkins  of  all  title  to  the  half  of  the  league 
described  by  metes  and  bounds  in  the  deed,  leaving  the  apparent  title  to  the 
other  half  still  in  him,  where  it  continued  until  after  her  husband  purchased 
from  Johnson.  If  this  was  true,  then  Hopkins  could  still  pass  a  good  title  to 
this  remaining  half  to  a  &ona^<?  purchaser  without  notice.  To  hold  that 
he  could  not  would  be  to  do  away  with  the  doctrine  of  innocent  purchaser 
altogether.  It  would  be  to  hold  that  a  vendor  having  the  apparent  legal  title 
to  an  entire  tract  of  land,  in  which  some  one  else  had  a  secret  interest  of  one- 
half,  could  not  convey  a  good  title  to  more  than  his  own  half,  even  to  a  pur- 
chaser for  value  without  notice  of  the  secret  interest  of  the  third  party.  This 
doctrine  needs  no  refutation.  If  Hopkins  could,  in  person,  make  a  good  title^ 
under  these  circumstances,  he  could  do  so  through  an  attorney  in  fact. 
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There  was  no  such  variance  between  the  name  B.  M.  Hopkins  and  Richard 
M.  Hopkins  as  to  avoid  the  acknowledgment  to  the  power  of  attorney.  Rich- 
ard M.  Hopkins  acknowledged  that  he  executed  the  power,  i.  e.,  signed  his 
name  as  "R.  M.  Hopkins''  thereto,  and  that  was  sufficient  to  identify  the 
party  who  acknowledged  to  be  the  party  who  signed  the  deed.  The  law  in 
force  in  1850  did  not  require  the  officer  to  state  in  his  certificate  that  he  knew 
the  person  making  the  acknowledgment,  or  that  bis  identity  was  proven  by  a 
witness. 

As  to  the  deed  from  Johnson  as  the  attorney  of  Shuler,  the  only  objection 
worthy  of  notice,  not  already  disposed  of,  was  that  there  was  no  proper  evi- 
dence of  the  deed  having  been  filed  before  it  was  recorded,  or  before  the  insti- 
tution of  the  suit  by  Clark's  heirs  against  Ho])kins  for  the  land,  viz.,  Decem- 
ber 11,  1883.  These  objections  could  well  be  disposed  of  by  the  remark  that 
they  were  not  taken  to  the  reading  of  the  file-mark,  but  to  the  reading  of  the 
deed  itself;  and  that  there  was  no  proof  before  the  court  and  jury  when  the 
deed  was  offered,  nor  at  any  time  during  the  trial,  that  Clark's  heirs  had 
brought  suit  against  Hopkins  for  the  land  on  December  11,  1853.  The  deed 
could  certainly  be  read,  if  recorded,  whether  the  date  of  its  filing  appeared 
upon  it  or  not.  The  certificate  was  evidence  that  it  was  recorded,  and  the 
record  of  an  instrument  is  proof  that  it  was  filed  for  that  purpose.  But  had 
the  objections  been  to  the  reading  of  the  file-mark,  and  not  of  the  deed,  they 
could  not  have  prevailed.  We  think  that  the  clerk,  in  certifying  to  the  deed, 
certifies  to  everything  upon  it  which  is  required  to  go  upou  the  records  to- 
gether with  the  deed,  and  especially  to  what  must  be  upon  the  deed  before  it 
can  be  recorded.  This  includes  the  acknowledgment,  the  file-mark,  and  the 
date  of  making  the  record,  and  it  is  not  necessary  to  set  forth  in  the  certificate 
that  what  purports  to  be  a  copy  of  them  is  a  correct  copy  from  the  records. 

Another  deed  in  the  line  of  the  plaintiff's  title  was  a  conveyance  to  her  de- 
ceased husband  by  Stewig  of  the  land  purchased  by  them  jointly  from  Hop- 
kins. It  was  objected  that  there  was  a  suit  pending  between  Hopkins  and 
the  persons  under  whom  appellant  claims  at  the  time  the  deed  was  recorded. 
This  objection,  if  sufficient  to  defeat  the  plaintiff's  title,  could  not  exclude 
the  deed  from  the  jury  when  there  was  no  proof  before  them  that  any  suit 
had  ever  existed  between  Hopkins  and  appellant's  vendors.  This  proof,  in 
fact,  never  was  made,  as  the  proceedings  in  the  cause  were  ruled  out.  As  to 
the  matter  of  the  seal,  the  transcript  shows  that  a  seal  was  attached  to  the 
certificate,  and  the  clerk  so  certifies.  The  seal  appears  here  as  it  does  gener- 
ally in  transcripts;  and,  if  it  was  not  attached  to  the  paper  below,  that  fact 
should  have  been  made  to  appear.  The  court  may  have  overruled  the  objec- 
tion because  the  deed  had  the  proper  impress  of  the  seal  attached. 

The  plaintiff  having  closed,  the  defendant  offered  in  evidence  the  petition 
and  judgment  in  the  case  of  Clark's  Heirs  v.  Hopkins,  already  mentioned, 
and  the  court  refused  to  allow  it  to  be  read  to  the  jury.  In  this,  we  think, 
tliere  was  no  error.  The  persons  under  whom  the  plaintiff  claims  were  not 
parties  to  that  suit,  and  the  judgment  in  it  could  not  affect  her  title.  It  is 
claimed  that  although  the  purchase  under  which  plaintiff  claims  was  before 
the  couimencement  of  that  suit,  the  deed  to  the  purchasers  was  not  recorded 
until  after  it  was  commenced.  But  it  was  filed  for  record  before  the  begin- 
ning of  the  suit,  and  this  had  the  same  effect  as  a  record  of  the  instrument. 
We  need  not,  therefore,  determine  whether  the  fact  that  the  deed  was  not  ac- 
tually recorded  till  after  the  commencement  of  the  suit  made  the  plaintiff's 
husband  and  his  vendor  a  lis  pendens  purchaser,  about  which  there  is  some 
conflict  of  authority. 

It  is  further  contended  that  Shuler  &  Stewig  bought  with  actual  notice  of 
the  claim  of  Clark's  heira  to  the  land.  As  to  this  the  evidence  was  conflict- 
ing. Defendant's  witness  Keith  stated  that  on  July  3»  1853,  Shuler  came 
with  one  of  Clark's  heirs  to  his  shop,  and  tried  to  buy  a  yoke  of  oxen  from  the 
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"Witness;  stating  that  he  was  trying  to  purchase  the  land  from  Clark,  and 
wanted  the  yoke  of  oxen  to  pay  them  on  the  land.  A  witness  named  Hay 
fihowed  that  this  conversation  occurred  while  Shuler  and  Stewig  were  build- 
ing a  mill  upon  the  land  in  controversy.  Johnson,  the  agent  who  conveyed 
the  land  to  Shuler  and  Stewig,  proved  that,  so  soon  as  they  paid  the  purchase 
money,  he  made  the  deed,  and  that  they  were  preparing  to  build  a  saw-mill 
on  the  land  immediately  after  the  date  of  the  deed,  which  was  twentieth  July, 
1853.  Thus  a  conflict  is  raised  as  to  whether  the  conversation  with  Keith  oc- 
curred before  or  after  the  date  of  the  transaction  with  Johnson,  with  the  prob- 
abilities in  favor  of  the  latter,  as  Shuler  and  Stewig  would  hardly  have  built  a 
mill  upon  the  land  before  acquiring  any  claim  of  title  thereto.  There  was  also 
a  conflict  as  to  whether  the  Smith  league,  at  the  time  of  the  purchase,  was 
known  as  the  Clark  or  as  the  Hopkins  land.  Under  this  state  of  facts,  the 
court  below  was  fully  justiiled  in  holding  that  neither  Shuler  nor  Stewig  had 
any  actual  notice  of  the  Clark  claim  before  purchasing  from  Johnson. 

The  evidence  showed  that  George  W.  Smith  made  a  bond  obligating  himself 
to  convey  his  head-right  certificate  to  R.  M.  Hopkins  and  James  Clark  when- 
ever he  should  obtain  the  legal  title  to  the  land  upon  which  it  might  be  lo- 
cated, and  at  the  same  time  gave  them  a  power  of  attorney  to  locate  the  land. 
These  were  dated  sixteenth  March,  1838,  and  on  the  same  day  recorded  In  lied 
Kiver  county.  The  land  was  afterwards  located  and  surveyed  in  Bed  River 
county  in  the  name  of  R.  M.  Hopkins,  assignee  of  George  W.  Smith.  No 
record  was  thereafter  made  of  the  bond  or  power  of  attorney.  The  appellant 
claims  that  the  record  gave  notice  of  Clark's  claim  to  subsequent  purchasei*s 
from  Hopkins.  This  court  has  held  that  the  record  of  a  bond  to  convey  a  land 
certificate,  made  prior  to  its  location,  is  not  authorized  by  law,  and  is  not  con- 
structive notice  of  the  obligee's  title.  SMfflet  v.  Morelle,  4  S.  W.  Rep.  846. 
The  certificate  itself,  until  located,  is  a  mere  chattel  and  personal  right,  hav- 
ing reference  to  no  particular  tract  of  land,  and  the  law  makes  no  provision 
whatever  as  to  record  of  instruments  by  which  it  is  conveyed.  Until  at- 
tached by  location  and  survey  to  some  tract  of  land,  no  particular  county  could 
claim  to  be  the  one  in  which  such  conveyance  should  be  registered.  Nor  would 
the  fact  that  the  certificate  was  subsequently  located  in  the  county  where  the 
record  of  the  bond  and  power  was  previously  made  validate  the  record  so  as 
to  make  it  effective  from  the  time  of  the  location  and  survey. 

The  registry  laws  provide  a  place  where  instruments  affecting  the  title  to 
land  may  be  recoixied,  so  as  to  give  full  information  as  to  such  title  to  all  per- 
sons proposing  to  acquire  an  interest  in  the  same  land.  The  record  gives  con- 
structive notice  of  these  instruments  to  all  such  persons;  Ihe  law  conclusively 
presuming  that  they  had  access  to  them,  and  might  have  ascertained  their 
contents.  In  maising  search  to  ascertain  whether  some  vendor,  in  the  line  of 
their  title,  has  not  previously  conveyed  to  some  one  else,  they  need  not  of 
course  go  beyond  the  date  of  the  recorded  instrument  that  gave  such  vendor 
an  interest  in  the  land.  A  more  remote  search  might  test  the  validity  of  such 
vendor's  title,  but  it  could  not,  by  the  discovery  of  any  valid  instrument 
rightly  upon  record,  show  that  he  had  conveyed  the  land  to  another.  To  re- 
quire the  intended  purchaser  to  examine  further  would  be  to  require  him  to 
search  indefinitely,  without  the  possibility  of  any  benefit  arising  from  the  in- 
vestigation, and  for  instruments  which  should  not  have  place  upon  the  books 
•of  registration.  Loan  Co.  v.  Jfalthy,  8  Paige,  361;  Faircloth  v.  Jordan,  18 
Ga.  350.  Upon  this  principle,  Shuler  and  Stewig  were  not  required  to  ex- 
amine beyond  the  date  when  the  title  to  the  land  in  controversy  vested  in  the 
assignee  of  Hopkins,  if  it  ever  so  vested  at  any  time.  The  patent  issued  to 
Hopkins,  and  by  searching  beyond  that  to  the  twenty-ninth  day  of  June,  1838, 
ithey  found  that  the  first  survey  of  the  land  was  made  in  the  name  of  Hopkins 
as  assignee  of  Smith.  This  was  the  first  time  at  which  any  land  vested  either 
in  Smith  or  Hopkins  under  the  certificate  mentioned  in  the  patent,  and  from 
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that  day  only  oould  it  be  conveyed  by  anybody  under  the  Smith  title.  Abjt 
previous  conveyance  of  the  certificate  was  not  to  be  recorded.  The  presump- 
tion was  tliat  it  had  not  been  registered,  and  the  purchasers  were  not  expected, 
to  search  the  records  for  it.  They  might  well  rest  under  the  information  con- 
veyed by  the  surveyor's  office  and  the  patent,  which  was  that  a  previous  sale- 
of  the  certificate  had  been  made  to  Hopkins  by  Smith,  by  virtue  of  which  he- 
had  the  survey  made  in  his  own  name;  and  not  look  to  the  records,  which- 
should  not  contain  any  proof  upon  the  subject  whatever,  to  see  if  they  would, 
not  establish  a  sale  of  the  certificate  to  some  one  else.  We  think  the  finding 
upon  the  subject  of  notice  is  correct,  and  the  judgment  is  affirmed. 


La  Belle  Wagon- Works  o.  Tidball  et  al. 
(Supreme  Court  of  Texas,    November  18, 1887.) 

Fraudulent  Convbtances— Stock  ih  Trade— Sales  to  Creditors— Consider atioit.. 
It  appeared  that  a  debtor  had  bought  a  lot  of  goods  from  plaintiif ,  for  which  he- 
had  given  his  note,  and,  finding  himself  in  failing  ciroomstauces,  resold  the  prop- 
erty to  plaintiff  at  the  purchase  price,  and  received  in  consideration  his  notes  out* 
standing.  He  also  made  an  agreement  to  retain  the  property,  and  sell  it  on  40  per^ 
cent,  commission  for  plaintiff.  There  was,  besides  this  testimony,  some  other  as  to* 
the  value  of  the  property,  the  terms  of  sale,  etc.,  but  it  was  mainly  indefinite.  HeUd^ 
that  the  finding  of  the  court  that  the  sale  was  void  as  against  the  attaching  credit- 
ors of  the  debtor  was  not  justified  by  the  facts,  as  a  small  difference,  under  saobt 
circumstances,  between  the  value  of  the  property  and  what  it  is  sold  for,  will  not. 
establish  fraud  or  vitiate  a  sale. 

Appeal  from  district  court,  Tarrant  county. 

Action  by  La  Belle  Wagon- Works  against  Tidball,  Yan  Zandt  &  Co.,  to 
decide  the  ownership  of  certain  property.  Judgment  for  defendant.  Plain- 
tiif appeals. 

Herring  d  Kelly,  for  appellants*  A»  M.  Carter  and  /•  2>.  TempleUm,  for* 
appellees. 

Willie,  0.  J.  This  w'as  a  proceeding  for  a  trial  of  the  right  of  property 
in  a  lot  of  wagons  seized  under  an  attachment  sued  out  by  the  appellees- 
against  Z.  J.  Anderoon,  and  claimed  by  the  appellant.  The  case  was  tried 
by  the  judge,  and  a  judgment  rendered  subjecting  the  property  to  the  plain- 
tiff's attachment,  and  from  that  judgment  this  appeal  is  taken. 

The  judge  below  placed  in  the  record  his  conclusions  of  law  and  fact,  andi 
it  is  to  these  that  the  assignments  of  error  are  directed.    The  judge's  conclu-- 
sion  of  law  was  that  the  transfer  of  the  property  by  Anderson  to  the  appel- 
lant was  fraudulent  and  void,  and  that  the  property  was  subject  to  the  sby-^ 
eral  writs  of  attachment  levied  thereon.     Whether  this  conclusion  is  correct- 
or not,  depends  upon  whetlier  the  evidence  was  sulficient  to  sustain  the  find-- 
ings  of  fact;  for  tliese  inevitably  lead  to  the  conclusion  of  law  found  by  the^ 
judge.    It  seems  that  on  and  before  the  twenty-first  of  June,  1884,  Anderson 
was  engaged  at  the  city  of  Fort  Worth  in  the  business  of  dealing  in  wagona. 
and  agricultural  implements  on  his  own  account.    On  that  day  he  sold  to  the 
La  Belle  Wagon- Works  his  entire  stock  of  La  Belle  wagons,  and  extras,  (in- 
cluding such  things  as  tongues,  seats,  brakes,  etc* ;)  the  consideration  of  the 
sale  being  the  return  to  him  of  four  notes  made  by  him  to  the  La  Belle  Wagon- 
Works,  falling  due  from  the  first  to  the  twenty-first  of  July,  1882.    A  mem>- 
orandum  made  part  of  the  bill  of  sale  makes  the  notes  aggregate,  with  inter-- 
est,  the  sum  of  ^2,199.90,  and  the  property  conveyed  to  be  worth  in  round* 
numbers  about  j£^3,100.    Anderson,  after  the  trade  was  consummated,  slili 
owed  the  appellant  other  notes  maturing  in  August  and  October,  1882,  and- 
aggregating  $3,285.50.     The  property  conveyed  had  been  bought  by  Anderson  i 
from  the  appellant,  and  in  making  the  conveyance  the  price  fixed  for  the 
property  Wcvs  the  same  which  had  been  given  for  it  by  Andersons  which  was. 
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40  per  cent,  less  than  its  invoice  price;  Anderson  having  paid  the  freight 
from  Fond  du  Lac,  Wisconsin,  where  the  appellant  did  business,  to  Fort 
Worth,  Texas.  It  was  agreed  at  the  time  the  sale  to  appellant  was  made  that 
Anderson  should  retain  possession  of  the  property,  and  sell  it  on  commission 
for  the  wagon-works,  retaining  out  of  the  proceeds  of  the  sales,  for  himself, 
40  per  cent,  commissions,  and  the  freight  that  he  had  paid  upon  the  prppertj. 
In  all  dales  made  by  him  on  credit  be  was  to  take  notes  of  the  purchasers,  pay- 
able to  the  appellant,  and  guaranty  their  payment.  The  four  notes  surren- 
dered by  the  wagon- works  to  Anderson  exceeded  the  price  paid  for  the  prop- 
erty $174.20,  and  for  this  amount  Anderson  executed  his  note  to  the  appel- 
lant. The  court^s  finding  was  that  at  the  time  of  this  transaction  Anderson 
w^as  largely  indebted,  and  insolvent,  and  unable  to  meet  demands  then  due, 
and  to  become  due  shortly  thereafter;  and  that  appellant's  agent  was  fully 
informed  of  such  facts;  that  the  transfer  was  made  for  the  purpose  of  hinder- 
ing and  delaying  the  creditors  of  Anderson,  by  placing  said  property  out  of 
their  reach,  and  reserving  to  himself  an  interest  therein  to  the  extent  of  the 
40  per  cent,  and  the  freight  paid  by  him,  and  that  this  purpose  was  known  to 
tlie  appellant;  that  the  property  transferred  greatly  exceeded  in  value  the  in- 
debtedness to  be  canceled  under  the  agreement;  that  none  of  such  indebted- 
ness had  been  canceled,  but  that  the  notes  specified  in  the  writing,  together 
with  the  collaterals,  were  still  held  by  the  appellant.  The  judge  found  An- 
<lerson's  indebtedness  to  be  about  $41>000,  and  his  property  to  amount  to$25,- 
000,  besides  notes  and  accounts. 

The  finding  of  the  court  as  to  the  indebtedness  and  insolvency  of  Anderson, 
and  the  knowledge  of  the  insolvency  by  appellant's  agent,  is  fully  borne  out 
by  the  evidence.  His  indebtedness  was  shown  to  be  over  $41,000;  and  while 
he  claimed  to  have  goods  on  hand  to  the  amount  of  $40,000,  a  part  of  them, 
be  stated,  were  held  on  commission,  but  bow  much  he  did  not  say.  The 
sheriff  testified  that  the  goods  were  worth  no  more  than  $19,000.  His  real 
estate,  exclusive  of  his  homestead,  was  not  worth  enough  to  bring  the  goods 
at  this  valuation  up  to  $25,000.  The  value  of  the  notes  and  accounts  was  not 
shown.  This  state  of  assets  and  liabilities,  taken  in  connection  with  the  fact 
that  Anderson  himself  was  apprehensive  that  he  could  not  meet  his  paper  so 
soon  to  mature,  and  that  he  was  willing  to  return  to  each  of  his  creditors  the 
goods  bought  from  him  as  a  payment  upon  his  claim,  was  sufiicient  to  justify 
the  court  in  concluding  that  he  was  insolvent.  The  proposal  to  return  the 
goods  was  something  out  of  the  usual  course  of  trade;  it  was  something  that 
a  solvent  merchant  would  not  have  done;  and  the  fact  that  Anderson  was 
willing  to  make  this  arrangement  for  the  reason  given  by  him  to  the  appel- 
lant's agent,  put  the  latter  upon  full  notice  of  Anderson's  insolvency.  It  is 
apparent  that  the  sale  of  goods  to  the  appellant  and  other  parties  from  whom 
he  had  purchased  was  calculated  to  delay,  hinder,  and,  perhaps,  defeat,  An- 
derson's other  creditors  in  the  collection  of  their  claims.  It  withdrew  from 
their  reach  a  large  portion  of  his  property,  which  they  might  otherwise  have 
seized  under  process  of  law,  in  satisfaction  of  their  demands. 

Whether  the  court  below  was  justified  in  concluding  as  matter  of  law  that 
the  conveyance  to  the  appellant  was  void  as  to  the  appellees,  depends  upon 
whether  the  findings  as  to  some  other  facts  were  warranted  by  the  evidence. 
The  appellant  was  authorized  to  take  goods  in  payment  of  his  debt,  though  it 
thereby  hindered  and  delayed  other  creditors,  provided  the  amount  taken  was 
in  value  reasonably  propoitioned  to  the  debt  extinguished,  and  his  debtor  re- 
served to  himself  no  benefit  in  the  goods  after  they  were  thus  conveyed.  The 
court  below  found  that  the  property  taken  far  exceeded  in  value  the  indebted- 
ness to  be  canceled,  and  that  Anderson  reserved  to  himself  an  interest  therein 
to  the  extent  of  the  40  per  cent,  commissions  he  was  to  receive,  and  the  freight 
paid  by  him  on  the  goods.  The  goods  were  taken  at  the  price  given  for  them 
in  Fond  du  Lac,  Wisconsin,  where  they  were  bought  from  the  wagon- works. 
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Their  invoice  price  was  nominally  higher,  bat  40  per  cent,  waa  always  de- 
ducted in  sales  to  customers,  so  that  the  price  at  which  the  goods  were  taken 
was  their  real  value  in  Fond  du  Lac,  and  freight  being  added,  the  price  that 
the  appellant  would  have  been  willing  to  sell  and  deliver  thein  at  Fort  Worth. 
The  price,  then,  at  which  they  took  the  property,  was  what  it  was  worth  to 
them  at  Fort  Worth,  less  the  freight  paid  to  deliver  it  there.  It  has  not  been 
held  that  property  taken  in  payment  of  a  debt  must  be  exactly  the  same  in 
amount  as  the  debt  paid  with  it;  but  it  must  not  be  more  than  is  reasonably 
necessary  to  discharge  the  indebtedness.  Greenlete  v.  Blum^  59  Tex.  124. 
The  appellant  was  not  required  to  take  the  property  at  its  retail  or  its  whole- 
sale price  in  Fort  Worth;  for  to  sell  it  at  either  would  require  that  expenses 
should  be  incurred,  to  come  out  of  the  value  of  the  property.  There  was  no 
proof  before  the  court  below  what  was  the  difference  between  the  price  paid 
for  the  goods  when  taken  by  appellant  from  Anderson  and  their  market 
value  in  Fort  Worth.  There  was  nothing  to  show  what  they  would  have 
netted  after  deducting  the  expenses  of  having  them  sold.  There  was  nothing 
to  show  that  the  price  at  which  the  appellant  had  delivered  them  at  Fort 
Worth  was  not  their  reasonable  value.  That  this  would  have  included  the 
payment  of  freight  by  the  appellant  when  it  was  paid  by  Anderson,  does  not, 
in  the  attitude  of  the  record,  affect  the  question.  There  is  no  proof  as  to  the 
amount  paid  for  the  freight.  It  may  have  been  an  insignificant  sum  compared 
with  the  price  paid  by  Anderson  for  the  goods. 

It  is  apparent  from  what  has  been  said  that  a  difference  in  amount  between 
the  property  paid  and  the  debt  extinguished  is  not  sufficient  to  avoid  such  a 
transaction;  there  must  be  an  unreasonable  disproportion  between  the  two. 
The  law  makes  some  allowance  for  honest  mistakes  as  to  the  value  of  the 
property  conveyed,  and  will  not  avoid  the  conveyance  for  slight  differences, 
unless  brought  about  by  the  actual  fraud  of  the  parties.  Nor  does  it  satis- 
factorily appear  that  Anderson  reserved  to  himself  any  interest  in  the  goods. 
The  40  per  cent,  commission  was  not  such  interest.  It  did  not  rest  immedi- 
ately upon  the  consummation  of  the  trade,  nor  was  it  certainly  to  rest  in  the 
future;  it  was  to  be  earned  by  future  services  rendered  in  making  sale  of 
them.  If  they  were  not  sold,  he  received  no  commissions;  and  by  the  very 
terms  of  the  instrument  the  appellant  could  have  taken  the  goods  away  from 
Anderson  the  next  day  after  the  trade  without  paying  or  owing  him  one  cent 
as  commissions.  As  to  the  freight,  there  \b  some  ambiguity  in  the  contract 
between  Anderson  and  appellant.  Anderson  was  bound  to  deliver  the  goods 
to  appellant  or  its  agent,  at  any  time  when  so  ordered,  making  no  charge 
against  them  except  for  actual  freight  and  drayage.  Whether  this  means  the 
freight  and  drayage  accruing  in  bringing  the  goods  originally  to  Fort  Worth, 
or  in  delivering  them  to  the  appellant  in  case  it  concluded  to  resume  posses- 
sion, is  uncertain.  If  the  latter,  there  was  clearly  no  resumption  of  interest 
in  Anderson;  for  he  would  but  be  receiving  back  something  that  he  had  paid 
out  for  the  benefit  of  the  property  after  it  passed  into  the  ownership  of  the 
wagon-works.  Anderson  testified  that  the  money  paid  by  him  for  freight  on 
the  wagons  from  Fond  du  Lac  to  Fort  Worth  was  to  be  returned  to  him  out 
of  the  sales  of  the  property  made  after  he  took  it  to  be  disposed  of  on  commis- 
sion. If  this  be  so,  it  was  not  the  freight  referred  to  in  the  contract;  for  that 
was  to  be  paid  whether  there  were  any  sales  or  not.  Under  his  construction 
of  the  contract,  it  conveyed  him  no  interest  in  the  property  which  was  not 
dependent  upon  future  services  to  be  rendered  in  relation  to  it.  If  he  was  to 
receive  the  freight  only  in  the  event  that  he  rendered  future  services  in  refer- 
ence to  the  property,  we  cannot  say  that  under  the  agreement  Anderson  re- 
served such  an  interest  in  himself  as  defeated  his  conveyance  to  the  appellant. 
At  all  events,  the  written  memorandum,  taken  in  connection  with  the  other 
testimony,  leaves  it  very  doubtful  as  to  whether  such  an  interest  was  reserved 
as  would  defeat  the  conveyance,  and  we  think  the  court  beloi^  was  not  justi- 
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fied  in  holding  that  it  did.  Hence,  the  conrt  could  not,  as  a  oondnsion  of 
law,  find  that  the  transaction  between  Anderson  and  the  appellant  was  void 
for  fraud.  We  need  not  decide  whether  the  decision  below  could  have  been 
sustained  had  the  court  found  the  transaction  fraudulent  in  fact.  The  evi- 
dence does  not  satisfactorily  show,  as  found  by  the  court,  that  the  notes  for 
the  cancellation  of  which  the  goods  were  given  wereneversurrendered  to  An- 
derson. 

For  the  errors  pointed  out  the  Judgment  will  be  reversed;  and  as  it  is  ap- 
parent that  all  the  important  facts  bearing  upon  the  points  at  issue  were  not 
developed  upon  the  former  trialt  the  Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


•  Steedman  et  oZ.  i>.  Merchants'  &  Planters*  Bane  or  Sherman. 

(Supreme  Court  of  Texas,    November  8, 1887.) 

COBFORATIONS— ChaSTSBS  AlTD  Fr^NCBISBS— PBBIOD  OV  EXISTBNCI. 

The  Texas  act  of  1874  proyiding  for  the  establishment  and  suooesslon  of  corpora- 
tions, and  the  time  of  their  continuance,  does  not  limit  their  charters  to  a  period  of 
90  years,  except  when  no  thne  is  provided  for  in  the  charter.  By  the  charter  mak- 
ing provision  therefor,  the  oorporation  can  be  continued  beyond  that  period. 

Appeal  from  district  court,  Grayson  county. 

Action  by  the  Merchants'  &  Planters'  Bank  of  Sherman  against  S.  D. 
Steedman  and  Jot  Gunter  on  a  promissory  note.  Gunter  pleaded  in  abate- 
ment the  expiration  of  the  plaintlfi's  charter.  Judgment  for  plaintiff,  and 
defendants  appeal. 

Hare  <fr  ffead,  for  appellants.  Cotoles,  Woods  A  WiUcin  and  CunningTiam^ 
Bryant  A  Dillard,  for  appellee. 

Willie,  C.  J.  The  Merchants'  &  Planters*  Bank  of  Sherman,  on  the 
thirteenth  of  January,  1884,  brought  this  suit  against  the  appellant  Gunter 
and  others  to  recover  the  amount  alleged  to  be  due  from  the  defendants  to  the 
bank  upon  a  promissory  note.  Gunter  pleaded  in  abatement  to  the  effect  that 
the  bank's  charter  expired  before  the  commencement  of  the  suit,  and  hence  it 
was  improperly  brought  by  the  plaintiff  in  the  action ;  and  set  forth  the  facts 
upon  which  to  establish  the  truth  of  the  plea.  A  demurrer  to  this  plea  was 
sustained  by  the  court  below,  and  the  parties  went  to  trial  with  no  other  an- 
swer on  the  p^  of  the  appellant  except  the  general  denial.  Judgment  was 
rendered  for  the  bank,  and  from  that  Judgment  Gunter  appealed,  assigning  as 
error  the  ruling  of  the  court  upon  his  plea  in  abatement. 

The  h&hk  was  originally  incorporated  under  the  statute  of  1871,  which  em- 
powered every  corporation  to  have  succession  by  its  corporate  name  for  the 
period  limited  in  its  charter,  and  when  no  period  was  limited  for  20  years. 
The  act  of  1874,  in  force  when  the  amended  charter  was  filed,  provides  upon 
this  subject  in  the  following  language,  found  in  its  eleventh  section:  "Every 
corporation,  as  such,  has  power,  first,  to  have  succession  by  its  corporate  name 
for  the  period  limited,  for  twenty  years."  The  same  act  provided  for  an 
amendment  to  the  charters  of  corporations  formed  under  the  act;  and,  further, 
declared  as  follows,  in  Its  tenth  section:  ''No  amendments  or  changes  in  viola- 
tion of  the  constitution  of  this  state  or  of  this  act  shall  be  of  any  force  or  effect  '* 
The  theory  of  the  plea  in  abatement  is  that  the  amended  charter,  having  au- 
thorized the  bank  to  have  succession  for  more  than  20  years,  was  in  violation 
of  the  act  of  1874,  and  therefore  of  no  effect;  that  this  left  the  original  charter 
in  force  for  the  10  years  limited;  and  that,  having  expired  before  this  suit 
was  commenced,  the  bank  had  no  right  to  maintain  the  action. 

This  theory  is  based  upon  two  conclusions,  drawn  from  the  act  of  1874: 
First,  under  it,  no  charter  could  be  limited  to  endure  for  more  than  20  years; 
ifeoondf  that,  if  a  charter  provided  for  a  limit  beyond  20  years,  it  was  void  in 
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every  respect.  If  either  of  these  propositions  is  false,  the  plea  was  of  na 
avail,  and  the  demurrer  to  it  was  rightly  sustained.  The  language  of  the 
eleventh  section  of  the  act  to  which  we  have  referred  is  obscure,  and  we  must 
resort  to  construction  to  arrive  at  the  meaning  of  the  legislature.  It  is  con- 
tended by  the  appellant  that,  as  the  object  of  the  act  was  to  grant  franchises 
to  corporations,  it  must  be  strictly  construed  against  them.  Grant  this,  yet 
either  the  letter  of  the  law,  or  some  reasonable  interpretation  of  it,  must  for- 
bid, or  at  least  not  allow,  corporations  to  provide  for  an  existence  of  60  years, 
or  appellee's  charter  of  1876  is  not  void.  The  act  does  not  say  so  in  words, 
and  this  construction  cannot  be  given  to  it  without  a  serious  alteration  of  ita 
terms.  The  first  clause  of  the  sentence  cited  allows  a  corporation  to  exist 
"for  the  period  limited."  Where  are  we  to  look  for  the  limitation?  The 
statute  itself  answers  this  question;  for  in  article  11,  §  6,  we  find  fully  set 
forth  what  the  charter  should  contain,  and  the  fourth  subdivision  says  it  must 
set  forth  "the  term  for  which  it  is  to  exist."  We  find  also,  in  the  thirty-fifth 
section,  that  a  corporation  is  dissolved  by  the  expiration  of  the  time  limited 
in  its  charter.  If,  in  pursuance  of  the  statute,  the  corporators  prescribe  a 
period  for  the  corporation  to  continue,  and  the  statute  says  that,  at  the  end  of 
that  time,  the  corporation  shall  stand  dissolved,  that  is  certainly  the  period  to 
which  the  statute,  in  another  section,  alludes  as  the  one  limited  during  which 
it  shall  have  succession  in  its  corporate  name.  We  think,  therefore,  that  the 
eleventh  section  should  read  as  if  it  said  that  a  corporation  shall  "have  suc- 
cession by  its  corporate  name  for  the  period  limited  in  its  charter,"  for  20 
years.  The  first  clause  of  this  sentence  becomes  thereby  very  intelligible. 
What  effect  has  the  addition  of  the  words  "for  twenty  years"  upon  its  mean- 
ing? Bo  these  words  limit  the  generality  of  the  first  part  of  the  sentence  so 
as  to  prohibit  corporations  from  providing  in  their  charters  for  an  existence 
of  more  than  20  years?  It  would  require  the  insertion  of  quite  a  number  of 
words,  without  any  reaaon  for  so  doing,  and  the  striking  out  the  word  *'for," 
to  give  it  that  meaning.  In  lieu  of  "for  twenty  years,"  we  should  have  to 
read  "if  not  more  than  twenty  years,"  or  words  to  that  effect.  This  would 
be  to  put  language  into  the  mouth  of  the  legislators  which  we  have  no  reason 
to  suppose  they  intended  to  use.  There  is  nothing  in  the  whole  act  that  war- 
rants such  an  insertion;  and  it  is  certainly  against  the  uniform  policy  of  the 
state  to  limit  the  life  of  a  corporation  to  so  short  a  period  of  time  when  a  longer 
period  of  existence  is  provided  for  in  the  charter. 

The  act  of  1871  provided  that  every  corporation  should  have  succession  by 
its  corporate  name  for  the  period  limited  in  its  charter,  and,  when  no  period 
was  limited,  for  20  years.  That  act  was  repealed  by  the  act  of  1874,  but  al- 
most all  of  its  important  provisions  were  re-enacted.  Charters  were  procured 
under  it  in  the  same  way,  and  the  same  powers  were  given  to  be  exercised  in 
the  same  manner,  with  one  or  two  exceptions.  When  an  old  law  is  superseded 
by  a  new  one,  and  the  latter  is  vague  and  indefinite  in  any  of  its  provisions,  it 
is  not  improper  to  refer  to  the  foimer  to  settle  the  meaning  of  such  provisions. 
U,  S.  V.  Bowen,  100  U.  S.  508.  Had  the  statute  intended  to  shorten  the 
life  of  corporations,  a  few  words  would  have  sufficed  to  accomplish  that  ob- 
ject; and  these  doubtless  would  have  been  used,  and  the  matter  placed  beyond 
doubt.  Instead  of  this,  we  find  the  words  "for  twenty  years"  placed  in  the 
same  position  as  in  the  old  statute,  and  separated  from  the  balance  of  the  sen- 
tence by  the  same  punctuation  mark.  We  find  the  first  clause  of  the  sentence 
equivalent  in  meaning  to  the  first  clause  of  the  one  repealed.  The  interven- 
ing words  are  wanting,  and  must  be  supplied,  to  give  a  meaning  to  the  sen- 
tence. It  is  much  more  probable  that  these  were  left  out  by  mistake,  or  with 
intent  to  use  in  their  place  some  equivalent  expression,  itself  omitted,  than 
that  words  were  left  out  which  would  entirely  change  the  law  as  it  existed. 
The  word  "or"  placed  before  the  expression  "for  twenty  years"  would  give 
to  the  act  of  1874  the  same  effect  as  that  of  the  act  of  1871.    This  little  par- 


Digitized  by 


Google 


Tex.]  EDWARDS  r.  BARWBB.  677 

tide  may  have  been  omitted  through  oversight  of  the  legislature;  at  least,  it 
is  much  more  probable  that  that  body  should  be  careless  in  re-enacting  a  for- 
mer act  than  that  it  should  omit  words  necessary  to  be  used  in  amending  an 
act,  when  its  mind  was  specially  directed  to  an  Important  change  in  the  laws 
and  policy  of  the  state.  That  it  still  continued  after  the  passage  of  the  act  of 
1874  to  be  the  policy  of  legislature  to  limit  corporate  life  to  20  years  only,  in 
the  event  that  no  other  term  is  provided  in  the  charter,  is  clear  from  the  pro- 
vision to  be  found  in  our  Revised  Statutes,  which  allows  them  to  exist  for  50 
years,  if  so  stated  in  their  charters,  but,  when  no  limit  is  thus  prescribed,  con- 
fines their  life  to  a  period  of  20  years. 

We  think  there  is  nothing  in  the  act  of  1874  that  shows  an  intent  to  change 
the  previous  provisions  of  the  act  of  1871  allowing  corporations  to  exist  be- 
yond the  period  of  20  years,  should  they  so  state  in  their  charters,  and  we  there- 
fore think  there  was  no  error  in  sustaining  the  demurrei  to  the  plea  in  abate- 
ment, and  the  judgment  is  affirmed. 


Edwards  o.Barwiss. 
(Supreme  Cafwrt  of  Texas.    November  IS,  1887.) 

1.  TBXSPAS8— To  Try  Title— Plbadino  an©  Proof. 

In  an  action  of  trespass  to  try  title,  where  plaintiff  showed  that  certain  land  was 
oonveyed  to  a  firm,  it  is  not  error  to  allow  him  also  to  show  that  he  was  a  member 
of  the  firm,  though  that  fact  was  not  speoifically  aUeged  in  his  pleadings. 

2.  Same— Issues  akb  Findinos. 

In  an  action  of  trespass  to  try  title  to  the  undivided  one-third  of  certain  land, 
and,  if  defendant  failed  to  show  title  in  the  other  two-thirds,  that,  as  against  him, 
plaintiff  be  allowed  to  hold  the  whole  of  the  land,  the  jury  were  instructed  to  find 
**for  plaintiff  one-third  of  the  land  described  in  the  petition.  ^  The  jury's  verdict 
was:  **  We,  the  jury  *  •  *  find  for  plaintiff  one-third  of  the  prop^ty  in  dispute." 
Held,  under  the  instruction  and  pleadingB,  the  effect  of  this  was  a  finding  of  one- 
third  of  the  whole  piece,  and  not  one-thira  of  the  one-third  claimed  by  both  plain- 
tiff and  defendant. 
8.  Vendob  and  Vendee— Bona  Ftdb  Pcrchasebs— Notios— Rboordino. 

Where  a  deed  showed  two  recordings,  one  before  and  one  after  a  conveyance 
which  was  made  to  a  party  who  claimed  to  be  a  bona  fide  purchaser,  and  no  reason 
appeared  in  the  record  for  a  second  recording  of  the  deed,  and  no  evidence  appeared 
to  show  the  destruction  of  the  first  record  copy,  though  this  was  claimed  by  coun- 
sel, the  prior  record  must  be  considered  to  have  been  constructive  notice  of  the  deed. 
4.  Records— EvrDENOB—WiTNESft—CoMPETENOT. 

A  witness  other  than  an  officer  having  charge  of  the  public  records,  is  not  com- 
petent to  prove  the  negative  fact  that  there  was  no  record  of  a  certain  instrument. 

Appeiil  from  district  court,  Tarrant  county. 

Action  of  trespass  to  try  title  to  land  by  J.  H.  Barwise  against  C.  O.  Ed- 
^wards.    Verdict  for  plaintiff,  and  defendant  appeals. 

7.  C.  Scott  and  L.  iV.  Hooper,  for  appellanti  D.  W.  Humphries,  for  ap- 
pellee. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  appellee 
.against  appellant.  Plaintiff  alleged  that  he  was  the  owner  of  an  undivided 
'  one-third  interest  in  the  land  in  controversy,  and  that  he  did  not  know  who 
owned  the  other  two-thirds.  He  prayed  for  the  recovery  of  the  possession  of 
the  entire  tract,  unless  the  defendant  showed  title  to  the  other  two-thirds,  in 
which  event  he  prayed  for  a  partition.  The  pleas  were  a  general  denial,  not 
guilty,  the  statute  of  limitations,  and  improvements  in  good  faith.  Neither 
party  set  forth  his  chain  of  title.  The  plaintiff  obtained  judgment  for  one- 
third  of  the  land  and  for  partition.  The  plaintiff,  having  introduced  in  evi- 
dence a  deed  from  one  Nance  to  £.  B.  Hurlburt  &  Co.,  to  a  one-third  interest 
in  the  survey  in  controversy,  was  permitted,  over  the  objection  of  defendant, 
to  testify  that  the  firm  of  E.  D.  Hurlburt  &  Co.  was  composed  of  E.  D.  Hurl- 
Jt)urt  and  himself.    The  admission  of  this  testiinon^  is  assigned  as  error*    The 
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ground  of  objection  was  that  the  fact  had  not  been  aUeged  in  the  pleading* 
The  objection  was  not  well  taken.  When  a  plaintiff  in  an  action  of  this- 
character  pleads  specially  his  title*  and  any  link  in  the  chain  is  dependent 
upon  a  fact  resting  in  parol,  such  as  heirship,  etc.,  that  fact  should  be  alleged, 
otherwise  he  will  not  be  permitted  to  prove  it.  But  should  the  petition  be  in 
the  statutory  form,  as  in  the  present  case,  he  will  be  permitted  to  adduce  any 
competent  parol  evidence  in  order  to  establish  his  title,  although  the  fact  pro* 
posed  to  be  established  by  such  evidence  be  not  specially  pleaded.  A  differ- 
ent rule  would  require,  in  trespass  to  try  title,  one  who  claimed  as  heir,  or 
through  heirs,  to  set  forth  not  only  the  fact  of  heirship,  but  also  the  entire 
chain  of  conveyances  upon  which  he  relied;  and  would  thereby  deprive  him  of 
the  privilege  conferred  by  the  statute.  The  deed  to  Hurlburt  &  Go.  showed 
title  at  its  date  in  the  firm  to  one-third  of  the  land,  and,  by  proving  that  plain- 
tiff was  a  member  of  the  firm,  the  testimony  objected  to  showed  title  in  hiia 
to  one-sixth.  The  evidence  was  therefore  admissible.  If  the  defendant  ap- 
prehended surprise,  he  could,  .by  requiring  an  abstract  to  be  filed,  have  been 
apprised  of  the  facts  upon  which  the  plaintiff  relied  to  make  out  his  case. 

Each  party  deraigned  his  title  from  the  state  and  the  defendant  showed  a 
clear  right .  to  one  undivided  two- thirds  interest  in  the  land  in  controversy. 
As*  to  the  one-third  interest  claimed  by  plaintiff,  which  was  the  matter  actu- 
ally contested,  the  title  of  both  emanated  from  one  John  S.  Smith,  as  the  com- 
mon source.  In  1873  Smith  conveyed  to  S.  L.  Hanna;  and  plaintiff  intro- 
duced a  consecutive  chain  of  conveyances  from  Hanna  down  to  himself.  In 
1882  Smith  again  conveyed  a  third  interest  to  one  Twombly,  who  was  then 
the  owner  of  the  other  two-thirds;  and  the  latter  subsequently  conveyed  the 
entire  tract  to  the  defendant.  The  deed  from  Smith  to  Twombly  was  in  form 
a  quitclaim,  and  contained  no  clause  of  warranty.  Defendant  claims,  how- 
ever, that  Twombly  bought  without  notice  of  the  previous  conveyance  of 
Smith,  and  bought  the  land  purporting  to  be  conveyed,  and  not  a  mere  change 
of  the  title.  The  deed  from  Smith  to  Hanna  appeared  from  its  flle-mark  and 
the  clerk's  certificate  to  have  been  filed  and  recorded  in  1875,  in  Tarrant 
county,  and  re-recorded  on  the  sixteenth  of  August,  1883.  Twombly's  deed 
from  Smith  was  recorded  April  22,  1882.  Defendant's  deed  from  Twombly 
was  dated  June  5,  1882,  and  was  recorded  June  8,  1883,  before  the  re-record- 
ing of  the  deed  to  Hanna.  Defendant  testified  that  he  paid  Twombly  the  full 
value  of  the  land  at  the  date  of  his  deed,  and  that  he  had  no  notice  of  any  ad- 
verse claim.  The  court  ruled,  in  effect,  that  Twombly  and  defendant  had 
constructive  notice  of  the  conveyance  to  Hanna,  at  the  time  of  their  respect- 
ive purchases,  and  instructed  the  jury  to  find  for  plaintiff.  In  this,  we 
think,  there  was  no  error.  The  deed  to  Hanna,  as  shown  by  the  state- 
ment of  facts,  was  recorded  in  1875;  but  why  it  was  re-recorded,  the  evidence- 
does  not  disclose.  It  is  stated  in  argument  by  appellant's  counsel,  and  we^ 
suspect  it  was  a  fact,  that  the  records  of  Tarrant  county  had  been  burned;, 
but  this  is  not  shown  by  the  testimony.  If  the  destruction  of  the  records  had 
been  proved  it  might  have  made  a  materially  different  case.  But  from  the 
transcript  before  us,  the  record  of  the  deed  from  Smith  to  Hanna  in  1875  must 
be  held  notice  to  all  the  world ;  and  this  renders  it  unnecessary  for  us  to  de- 
termine whether  the  terms  of  the  deed  from  Smith  to  Twombly  did  not  affect 
him,  defendant,  with  notice  of  the  prior  conveyance.  The  plaintiff  there-^ 
fore  showed  the  better  title,  and  the  court  did  not  err  in  instructing  the  jury 
to  find  for  him. 

The  defendant  offered  to  prove  by  a  witness  that  at  the  time  of  Twombly'^ 
purchase  from  Smith,  he,  as  Twombly's  attorney,  examined  the  record  of 
deeds  of  Tarrant  county,  and  that  no  deed  from  Smith  to  any  one  else  was  of 
record.  This  being  objected  to,  was  excluded  by  the  court,  and  an  exceptioni 
taken.  It  is  now  insisted  that  this  was  error.  If  it  be  admitted  that  it  was. 
pompetent  to  show  that  the  clerk's  certificate  was  false,  it  must  be  held  that 
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the  proper  evidence  was  not  offered  for  that  purpose.  To  permit  a  witness 
not  in  charge  of  the  office  containing  the  registry  of  deeds  to  testify  that  no 
such  record  existed,  would  be  to  introduce  an  unprecedented  and  dangerous 
practice.  It  is  said  by  the  supreme  court  of  New  Hampshire:  "When  a  party 
desires  to  prove  the  negative  fact  that  there  is  no  record,  he  must  do  so  in  the 
usual  way, — by  the'  deposition  of  the  proper  officer,  or  by  producing  him  in 
court,  so  that  be  may  be  sworn  and  cross-examined  as  to  the  thoroughness  of 
the  search  made.  K  the  summoning  of  such  officer  to  testify  in  rdation  to 
the  public  records  at  the  call  of  a  suitor  shall  be  found  impracticable,  by  rea- 
son of  interfering  with  his  public  duties,  the  remedy  must  be  found  in  fur- 
ther legislation."  Bullock  v.  Wallingfordt  55  N.  H.  619.  The  principle  ap- 
plicable to  the  point  before  us  is  that  the  custodian  of  the  records  is  the  proper 
officer  to  prove  that  a  record  does  not  exist.  We  oonclude,  that  the  court  be- 
low did  not  err  in  excluding  the  testimony. 

But  it  is  insisted  that  the  judgment  is  erroneous,  because  it  is  not  sup- 
ported by  the  verdict.  The  Judge  instructed  the  jury,  without  qualification, 
to  find  '*for  plaintiff  one-third  of  the  land  described  in  the  petition."  The 
verdict  was,  "  We,  the  jury,  ♦  ♦  ♦  find  for  plaintiff  one-third  of  the  prop- 
erty in  dispute,  and  $10.00  for  rent  of  the  same."  Now,  it  is  contended  on 
behalf  of  appellant,  that  by  "property  in  dispute"  is  meant  the  one-third  un- 
divided interest  to  which  both  parties  set  up  title;  and  that,  therefore,  the 
Judgment  should  have  been  for  one-third  of  this,  or  for  one-ninth  of  the  whole. 
But,  in  our  opinion,  this  position  cannot  be  maintained.  The  plaintiff  sued 
for  the  title  to  an  undivided  one-third  of  the  survey,  and  for  the  possession  of 
the  whole  in  the  event  the  defendant  failed  to  show  his  title  to  the  two-thirds, 
of  which  he,  plaintiff,  did  not  claim  to  be  owner.  He  did  nc^  concede  the  de- 
fendant's title  or  right  of  possession  to  any  part  of  it.  He  had  the  right  to 
contest,  under  his  pleadings,  defendant's  claim  to  any  interest  in  the  survey, 
in  order  to  establish  his  right  to  the  possession  of  the  whole.  Therefore  the 
entire  property  was  in  dispute.  Besides,  the  Judge  having  directed  a  finding 
for  plaintiff  for  one-third  of  the  land,  it  is  not  reasonable  to  presume  that  the 
jury  meant  to  disobey  the  instruction,  when  their  verdict  is  capable  of  a  con- 
trary construction.  In  our  opinion,  it  clearly  appears  from  the  pleadings,  the 
charge,  and  the  language  of  the  verdict,  that  the  jury  meant  to  find  for  plain- 
tiff for  one-third  of  the  land  in  controversy.  The  judgment  is  therefore  war- 
ranted by  the  verdict,  and  appellant's  assignment  on  this  ground  is  not  well 
taken. 

We  have  not  considered  the  assignments  of  error  in  detail,  but  the  deter- 
mination of  the  questions  already  passed  upon  is  decisive  of  the  case  in  this 
court.  There  was  no  error  in  the  rulings  of  the  court  upon  the  introduction 
of  the  testimony;  and  upon  the  evidence  adduced,  neither  defendant  nor  his 
vendee  could  claim  to  be  a  bona  fide  purchaser,  and  therefore  plaintiff  was 
clearly  entitled  to  recover.    The  judgment  is  therefore  affirmed. 


Blain  et  al.  v.  Faoifio  Exp.  Ck). 

(Supreme  Court  of  Texas.    November  11, 1887.) 

L  Bbward— Captuwb  oi-  Onb  Pbisonbii— Rbcovbrt  Pro  Tanto. 

An  offer  of  reward  made  for  the  capture  of  two  persons  is  not  so  acted  upon  by 
the  capture  of  one  as  to  entitle  the  captor  to  recover  pro  tanrUo  upon  the  offer. 
S.  CorpobjlTions— Otocebs  and  Agents— Declarations. 

The  declarations  of  a  superintendent  of  a  company  which  has  offered  a  reward  for 
the  arrest  of  certain  persons,  made  after  the  arrest,  and  in  acknowledgment  of  the 
obligation  under  the  offer,  are  not  admissible  where  no  evidence  appears  to  show 
his  authority  to  bind  the  company  by  such  admissions,  and  the  authority  is  ex 
pressly  denied. 

Appeal  from  district  court,  Grayson  oounfy. 
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Action  by  plaintiffs,  Blain  and  Kelly,  against  the  Pacific  Express  Company 
for  a  reward  offered  by  the  defendant  for  the  capture  of  Prentice  Tiller  and 
his  unknown  accomplice.  The  latter,  one  €^eorge  McFadden,  was  captured 
by  the  plaintiffs,  and  action  brought  for  $2,500,  being  one-half  the  reward  of- 
fered for  the  capture  of  both.  Judgment  for  defendant,  and  plaintiffs  ap- 
peal. 

Hare,  Head  ds  Hare^  for  appellants.    Brown  <fr  Qunter^  for  appellee. 

Stayton-J.  The  appellants  brought  this  action  to  recover  $5,000  which 
they  claimea  as  a  reward  offered  for  the  arrest  of  one  Tiller  and  his  unknown 
accomplice,  who  were  charged  with  having  stolen  or  embezzled  a  large  sum 
of  money  from  the  express  company.  The  proclamation  offering  the  reward 
was  copied  into  the  petition,  and  closed  with  the  following  words:  "A  re- 
ward of  five  thousand  dollars  will  be  paid  for  their  arrest,  and  ten  per  cent, 
of  all  money  recovered."  This  was  signed  by  "E.  M.  Mobsman,  Vice-Presi- 
dent and  General  Manager,"  and  by  "L.  A.  Fuller,  Supt.  Pacific  Express 
Ck)mpany."  The  petition  alleged  that  one  McFadden  was  the  accomplice  of 
Tiller,  and  that  he  was  arrested  by  the  plaintiffs,  and  confined  in  prison  in 
Texas,  until,  upon  requisition  from  the  governor  of  Missouri,  he  was  deliv- 
ered to  the  proper  ofiicers,  by  whom  he  was  carried  to  the  state  of  Missouri, 
where  he  was  indicted  and  convicted.  By  a  supplemental  petition,  it  was  al- 
leged that  Fuller,  who  signed  the  proclamation  offering  the  reward,  came  to 
Texas  with  the  requisition  for  McFadden,  and  that,  while  he  was  in  Texas, 
he  "admitted  the  liability  of  the  defendant  for  the  reward  so  offered  for  his 
arrest,  and  agreed  that  defendant  would  pay  the  same  as  soon  as  it  was  ascer- 
tained who  was  entitled  to  it ;  saying  that  one  Harrington  might  claim  the 
reward,  and  that  defendant  did  not  wish  to  pay  the  claim  twice.  But  he  (the 
said  Fuller)  admitted  the  liability  of  the  defendant  to  pay  the  reward  for  the 
arrest  of  the  said  McFadden  in  compliance  with  said  offer,  and  agreed  to  pay 
twenty-five  hundred  dollars  in  compliance  thereto  to  whomsoever  was  entitled 
to  it  for  said  arrest."  The  petition  then  abandoned  all  claim  for  more  than 
$2,500.  The  answer  denied  ^1  the  averments  of  the  petitions,  and  denied  spe- 
cially that  Fuller  had  any  authority  whatever  to  bind  the  express  company  by 
the  statements  or  agreements  set  up  in  the  supplemental  petition.  McFad- 
den was  arrested  under  a  warrant  by  the  plaintiffs,  both  of  whom  were  peace- 
ofiftcers,  authorized  to  execute  criminal  process;  and  this  was  alleged  in  the 
answer,  and  made  a  ground  of  defense,  as  were  some  other  matters  not  neces- 
sary to  be  stated. 

On  the  trial,  the  plaintiffs  proved  that  McFadden  was  arrested  by  them  as 
alleged,  and  read  in  evidence  the  proclamation  offering  the  reward;  and  they 
also  showed  that  Fuller,  at  the  time  the  reward  was  offered,  and  continuously 
until  his  deposition  was  taken  in  this  case,  was  the  superintendent  of  the  de- 
fendant's company,  but  there  was  no  effort  made  to  prove  that  he  had  author- 
ity to  make  the  statements  and  agreements  set  up  in  the  supplemental  petition. 
It  was  also  proved  by  Fuller  that  McFadden  was  convicted  and  sentenced  to 
the  penitentiary  in  the  state  of  Missouri  on  an  indictment  charging  him  with 
being  an  accomplice  of  Tiller  in  the  "robbing"  of  the  express  company.  On 
the  trial,  the  plaintiffs  proposed  to  prove  the  declarations,  admissions,  and 
agreements  alleged  to  have  been  made  by  Fuller  after  the  arrest  of  McFsidden, 
which  was  objected  to,  on  the  ground  that  it  had  not  been  shown  that  Fuller 
had  authority  to  bind  the  defendant  company  in  this  manner.  This  objection 
was  sustained,  and  the  evidence  excluded,  and  this  is  assigned  as  error. 

The  proclamation  offering  a  reward  was  alleged  to  have  been  made  by  the 
Pacific  Express  Company,  acting  through  the  persons  who  assumed  to  act  as 
its  officials,  and  it  could  not  be  heard  to  deny  their  authority  thus  to  bind  it, 
unless  a  plea  of  non  est  factum,  as  required  by  the  statute,  was  filetl.  But 
the  declarations,  admissions,  or  agreements  of  Fuller,  alleged  to  have  been 
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Tiiade  orally,  subsequent  to  the  arrest  of  McFadden,  were  put  in  issue  with- 
out sworn  plea,  and  were  of  no  value  to  the  plaintiffs,  unless  it  was  shown 
thxit  he  had  authority  to  make  them,  which  was  not  admitted  by  the  defend- 
ant, but,  on  the  contrary,  was  expressly  denied.  The  fact  that  Fuller  was 
shown  to  be  the  superintendent  of  the  express  company  was  not  sufficient  to 
show  that  he  had  authority  to  bind  the  company  by  his  admissions,  declara- 
tions, or  agreements,  set  up  in  the  supplemental  petition.  The  question  of 
his  authority  was  in  issue;  the  burden  of  proving  it  was  on  the  plaintiffs, 
and,  in  the  absence  of  proof  showing  such  authority  as  would  enable  him  to 
bind  the  express  company  by  his  admissions,  declarations,  or  agreements  al- 
leged, the  court  did  not  err  in  refusing  to  admit  them. 

It  is  urged  that  the  proclamation  offering  the  reward  for  the  arrest  of  the 
two  persons,  if  acted  upon  in  the  arrest  of  one,  would  constitute  a  contract 
that  might  be  apportioned,  and  the  plaintiffs  under  it  entitled  to  one-half  of 
the  reward  offered  for  the  arrest  of  both  on  the  arrest  of  one  of  the  persons 
for  whom  the  reward  was  offered,  and  so,  independent  of  any  declaration  or 
agreement  to  that  effect,  claimed  to  have  been  made  after  the  arrest.  The 
promise  is  to  pay  so  much  money  for  the  arrest  of  the  two  persons.  This  is 
an  entire  proposition  which,  when  acted  upon  by  any  person,  would  consti- 
tute a  contract  single  in  its  nature,  and  not  subject  to  apportionment  under 
rules  recognized  wherever  the  common  law  is  in  force.  No  facts  are  stated, 
;such  as  that  the  plaintiffs  were  prevented  from  arresting  both  the  persons  for 
whom  a  reward  was  offered,  by  the  fault  or  fraud  of  the  defendant,  from 
which  the  law  would  raise  a  new  contract,  and  give  a  remedy  on  a  qiiantum 
mtruiL  It  would  be  but  the  ordinary  case  of  a  partial  performance  of  an  en- 
tire contract  if  it  appeared  that  the  act  done  by  the  plaintiffs  was  perfoimed 
with  a  knowledge  that  the  reward  had  been  offered,  which  does  not  appear  to 
have  been  true  in  this  case.  It  does  not  become  necessary  to  determine 
whether  one  who,  without  knowledge  thai  a  reward  has  been  offered  for  a 
named  person,  arrests  such  person,  is  entitled  to  the  reward.  As  to  this  there 
is  some  conflict  of  authority.  Nor  does  it  become  necessary  to  determine 
whether  the  fact  that  the  plaintiffs  were  peace-officers  would  defeat  their  right 
to  recover  the  reward  if  they  were  otherwise  shown  to  be  entitled  to  it. 

In  view  of  the  fact  that  there  could  be  no  recovery  of  one-half  or  any  pait 
•of  the  reward  offered  for  the  arrest  of  the  two  for  the  ari^est  of  but  one,  and 
of  the  further  fact  that  the  admissions  or  agreements  of  Fuller,  made  after  the 
arrest,  were  not  admissible  to  fix  liability  on  the  defendant,  in  the  absence  of 
proof  that  he  had  authority  so  to  bind,  it  becomes  unnecessary  to  consider  the 
rulings  by  which  the  records  of  the  proceedings  in  the  court  in  the  state  of 
Missouri,  showing  the  indictment  and  conviction  of  Tiller  and  McFadden  for 
the  theft  or  embezzlement  from  the  express  company,  were  excluded. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


MiLLiKKN  et  al.  V,  Callahan  Co. 
(Sv/preme  Cov/rt  of  Texas.    December  20, 1887.) 

CoTTNTiES— Contract  fob  Ebbction  ov  Coubt-Houbb— Action  tob  Bbbaoh—Join- 
j>BR  OF  Pabtibs. 

Plaintiff's  petition  aUeged  a  contract  made  with  the  defendants,  M.  &  Co.,  for  the 
erection  of  a  court-house,  for  which  plaintiff  (a  county)  agreed  to  pay  $81,000  in 
bonds,  to  be  delivered  to  M.  &  Co.  at  the  discretion  of  the  county ;  that  all  the  defend- 
ants bad  executed  a  bond  for  160,000  for  the  performance  of  the  contract  by  M.  & 
Co. ;  and  that  $16,000  worth  of  these  bonds  had  been  delivered  to  M.  &  Co.,  and 
passed  into  the  hands  of  innocent  third  parties.  The  plaintiff  claimed  judgment  for 
the  $50,000.  as  liquidated  damages,  or  for  $40,000  actual  damages,  made  up  of  the 
Talue  of  the  bonds  deliyered,  the  amount  of  interest  thereon,  ana  $2,000  expended 
for  the  protection  of  the  county  records  since  the  expiration  of  the  time  specified 
for  the  completion  of  the  court-house.  Held,  that  there  was  no  misjoinder,  either 
of  causes  oi  action  or  of  parties. 
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S.  Sisn— PLSABnra— ATTACHnro  Instrumsitt  Sued  oir— CyONSTRUcmoir  or  PLSADnra^ 
In  an  action  on  a  contractors'  bond  given  to  the  plaintiif  comity  the  petition  al- 
leged that  when  the  bond  wae  presented  to  the  oonnty  commissioners'  ooort  it  was- 
signed  by  certain  defendants,  naming  theoL  but  omittmff  the  name  of  one  of  the  de- 
fendants and  obliffors;  that  all  and  each  of  said  defendants  obligated  themaelYea, 
etc. :  and  the  bond  is  made  an  exhibit  to  the  petition.  JSTeld,  that,  under  rule  Sup. 
Ct  No.  19,  (47  Tex.  620,)  providing  for  attaching  the  instrument  sued  on  to  the  pe- 
tition, and  making  it  a  part  thereof,  in  aid  and  explanation  of  the  petition,  the  alle- 
gation ''said  defendants  bound  themselves"  must  oe  constraed  to  mean  all  of  those 
whose  names  appeared  as  signed  to  the  bond. 

8.  Bams— Rights  of  Subbtt  on  Ck)NTBACT0B'8  Bokd— Chanob  ik  Coktbact. 

In  an  action  on  a  bond  ffiven  to  secure  the  performance  of  a  contract  for  building 
a  court-house  for  plaintiff,  a  county,  the  sureties  pleaded,  among  other  thin^ 
that  they  signed  the  bond  with  the  understanding  that  the  county  was  to  deposit  its 
bonds  for  the  contract  price  with  a  certain  bank,  to  the  credit  of  the  contractors,  as 
soon  as  the  bond  was  signed  and  approved,  and  that  the  contract  had  been  changed 
without  their  consent^  by  the  delivery  of  a  portion  of  the  bonds  to  the  contractor. 
The  contract  provided  that  payment  was  to  be  made  in  bonds  of  the  plaintiff,  to  be 
delivered  to  tne  contractors  at  the  discretion  of  the  oountv.  Heldj  that  evidence  to 
establish  this  defense,  and  to  show  their  reasons  for  signlngthebond,  was  properly 
excluded,  as  the  county  had  been  guilty  of  no  fraud  in  obtaining  their  signature,  and 
they  could  not  have  been  mistaken  as  to  the  terms  of  the  contract 

4.  SaMB— BVIBBNCB— OrDBBS  or  COUNTT  COKMISSIONBBS. 

In  such  an  action,  the  defendants  sought  to  introduce  in  evidence  an  order  of  the 
county  commissioners*  court  of  plaintiff  county,  entered  on  the  same  day,  but  before 
the  contract  was  siRned.  This  order  directed  that  county  bonds  to  the  amount  of 
the  contract  price  for  building  the  court-house  be  deposited  with  a  certain  bank  to 
the  credit  of  the  contractors,  on  the  approval  of  the  oond  required  of  them.  Held, 
that  the  order  was  merely  a  preliminary  negotiation,  whica  was  absorbed  in  the 
contract  subsequentlv  made,  and  could  not  be  introduced  to  vary  or  explain  the 
terms  of  that  contract,  which  was  full  and  complete  in  all  its  parts. 
fi.  Samb. 

The  defendants  also  offered  the  subsequent  order  of  the  ooun^  commissioners 
rescinding  the  previous  order  for  the  deposit  of  the  bonds,  and  directing  the  im- 
mediate issue  of  a  portion  of  them.  Held  that,  as  the  previous  order  had  oeen  dis- 
regarded in  making  the  contract  which  was  signed,  its  repeal  did  not  affect  the 
rights  of  either  the  contractors  or  their  sureties,  and  was  inadmissible. 

0.  SaMB— COUnTBB-CLAIM— DbFAULT  BT  COUVTT— AbAKDOKMBNT  OV  Ck>NTBAGT. 

In  an  action  for  breach  of  a  contract  to  build  a  court-house  for  plaintiff  county,  the 
contractors  claimed  in  their  answer  that  the  plaintiff  had  delivered  its  bonds  for  & 
portion  of  the  contract  price  and  was  to  deliver  the  balance  in  the  following  Feb- 
ruary ;  that  defendants  nad  performed  their  part  of  the  contract  up  to  February, 
but  that  plaintiff  had  failed  to  deliver  the  bonds;  and  counter-claimed  for  the  value 
of  the  work  done,  and  for  profits  that  would  have  accrued  but  for  plaintiff^s  de- 
fault. Hield,  that  as  it  appeared  from  the  evidence  that  the  defendants  had  volun- 
tarily abandoned  the  contract,  they  were  not  entitled  to  show  any  damages  suffered 
by  reason  of  the  default  of  plaintiff. 
7.  Samb— Mbasubb  or  Damaobs. 

In  an  action  for  breach  of  a  contract,  plaintiff,  a  county,  claimed  damages,  among 
other  things,  for  certain  of  its  bonds,  wnich  it  had  delivered  pursuant  to  the  con- 
tract, and  wnich  had  passed  into  the  nahds  of  innocent  third  parties.  Held,  that  as 
the  county  was  bound  for  the  face  of  the  bonds,  that  was  tke  amount  of  damage 
suffered  by  it  in  consequence  of  their  being  put  in  dxculation,  and  that  it  was  un- 
necessary to  prove  their  value. 

Appeal  from  district  court,  Stephens  County. 

Action  for  breach  of  contract  to  build  a  court-house  for  plaintiff,  brought 
by  Callahan  county  against  J.  H.  Milliken  &  Ck).,  the  contractors,  and  the 
other  defendants,  their  sureties  in  the  bond  given  to  secure  its  performance. 
Judgment  for  plaintiff,  and  defendants  appeal. 

B,  G.  BidweLl  and  MeCall  di  McCaZh  for  appellants.  /•  8.  BeU  and  FUm- 
ing  &  Mooret  for  appellee. 

WiLLiB,  C.  J.  On  the  nineteenth  of  September,  1888,  the  county  commis- 
sioners' court  of  Callahan  county  entered  upon  its  minutes  the  following 
order:  "Ordered  by  the  court  that  $81,000  of  Callahan  county  bonds  be  is- 
sued,  to  bear  interest  at  6  per  cent,  per  annum  from  date,  payable  to  J.  H. 
Milliken  &  Co.,  or  bearer;  said  bonds  to  be  lithographed  at  the  expense  of  J. 
H.  Milliken  &  Co.,  in  denominations  of  $1,000  each,  and  to  be  delivered  to 
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the  First  National  Bank  of  Weatberford,  Texas,  for  the  credit  of  J.  H.  Mil- 
liken  &  Co.,  upon  the  approval  of  the  bond  required  of  the  said  J.  H.  Milliken 
&  Ck).,  as  contractors  for  the  erection  of  said  court-house."  Subsequently,, 
but  upon  the  same  day,  a  contract  was  signed  by  Milliken  &  Co.,  and  the 
county  judge  and  two  county  commissioners,  for  the  building  of  the  court- 
house, which  provided  that  1^31,000  in  bonds  should  be  delivered  to  Milliken 
&  Co.,  at  the  discretion  of  Callahan  county.  On  the  same  day,  Milliken  en- 
tered into  a  bond  in  the  sum  of  $50,00  for  the  faithful  performance  of  this 
contract,  which  bond  was  also  signed  by  several  persons  as  sureties.  It  was 
approved  by  the  commissioners*  court,  October  26,  1883.  On  the  same  day, 
the  order  of  September  19,  1883,  was  rescinded,  and  another  entered,  direct- 
ing the  issuance  of  bonds  to  the  amount  of  $16,000,  to  be  delivered  to  Milliken 
&  Co.,  and  that  $15,000  more  of  bonds  be  issued  upon  completion  of  the 
building.  The  $16,000  in  bonds  were  delivered  to  Milliken  &  Co.,  but  they 
failed  to  build  the  court-house;  and  this  suit  was  brought  by  the  county  to 
recover  damages  arising  from  a  breach  of  the  contract.  The  plaintiff  claimed 
that  the  $50,000  mentioned  in  the  bond  were  liquidated  damages;  but  if  mis- 
taken in  this,  prayed  for  $40,000  actual  damages  suffered  by  reason  of  the 
breach  of  the  contract.  As  actual  damages,  the  plaintiff  claimed  $32,000,  the 
value  of  the  bonds  delivered  to  Milliken  &  Co.,  which  had  passed  into  the 
hands  of  innocent  purchasers  without  notice;  and  $2,000  paid  for  the  hire  of 
guards  to  protect  the  records  and  papers  of  the  county  from  fire  since  the  ex- 
piration of  the  time  when,  according  to  contract,  the  house  was  to  be  con^ 
pleted. 

The  defendants  demurred  generally;  and  as  special  exceptions  set  up  that 
there  was  a  misjoinder  of  parties  and  actions  in  the  petition ;  and  that  neither 
the  sureties  nor  Milliken  &  Co.  were  responsible  on  the  bond  for  the  money  or 
bonds  received  from  the  county;  also  that  the  petition  did  not  allege  that  Cut- 
birth,  one  of  the  defendants,  had  signed  the  bond.  The  sureties  pleaded, 
among  other  things,  that  they  signed  .the  bonds  with  the  understanding  that 
the  county  was  to  deposit  its  bonds  to  the  amount  of  $31,000  with  the  First 
National  Bank  of  Weatherford,  to  the  credit  of  Milliken  &  Co.,  as  soon  as  the 
bond  was  signed  and  approved,  and  that  the  county  had  failed  to  do  so,  and 
that,  in  this  respect,  the  contract  had  been  changed  without  their  consent,  and 
that  they  were  thereby  released  from  responsibility.  Milliken  &  Co.  claimed 
in  their  answer  that  they  had  entered  into  a  new  contract  with  plaintiff, 
whereby  the  plaintiff  paid  them,  on  the  twenty-sixth  of  October,  1883,  $16,- 
000  in  bonds,  and  was  to  pay  $15,000  more  in  the  February  following;  that 
they  had  performed  their  part  of  the  contract  up  to  February,  but  that  plain- 
tiff failed  to  deliver  the  $15,000  of  bonds  as  it  had  agreed  on  its  part.  They 
pleaded  in  reconvention  $10,000  value  in  work  done  and  of  profits  that  would 
have  accrued  had  the  plaintiff  not  defaulted  in  performing  its  part  of  the- 
contract.  The  general  and  special  exceptions  were  overruled  and  a  trial  on^ 
the  merits  had,  which  resulted  in  a  verdict  for  plaintiff  for  $16,000,  and  in- 
terest at  6  per  cent,  from  twenty-sixth  of  October,  1883,  to  December  2, 
1885,  the  date  of  the  verdict.  Judgment  was  rendered  accordingly,  and  frooL 
this  judgment  the  defendant  has  appealed  to  this  court. 

The  demurrers  were  properly  overruled.  The  matters  relied  on  for  a  re- 
covery by  the  plaintiff  were  connected  with  and  grew  out  of  the  same  cause- 
of  action,  and  the  subject-matter  in  dispute;  and,  under  our  system  of  plead- 
ing, it  was  proper  to  join  them  all  in  the  same  suit,  as  well  as  the  parties- 
necessary  to  be  brought  before  the  court  for  their  proper  determination.  RaU- 
road  Co.  v.  Graves,  50  Tex.  181;  Walcott  v.  Hendrick,  6  Tex.  406.  A  prayer 
for  alternative  relief  is,  of  course,  allowable;  and  although  the  plaintiff  was 
not  entitled  to  recover  the  $50,000  as  liquidated  damages,  no  harm  resulted 
to  the  defendants  by  reason  of  its  claiming  that  character  of  damages,  as  the 
jury  did  not  allow  them  in  their  verdict. 


Digitized  by 


Google 


684  SOUTHWESTERN  BEPOBTEB*  [TeX. 

The  omission  of  the  name  of  Cutbirth  from  those  who  signed  the  bond,  did 
not  render  the  petition  liable  to  exception.  The  allegation  of  the  petition  as 
to  the  parties  who  obligated  themselves  is  that  the  bond  when  presented  to 
the  court  was  signed  by  certain  defendants,  naming  them,  and  omitting  Gut- 
birth.  The  allegation,  then,  is  that  all  and  each  of  said  defendants  bound 
themselves,  etc.  The  bond  itself  is  made  an  exhibit  to  the  petition,  and  must 
therefore  be  taken  in  aid  and  explanation  of  its  allegations.  The  name  of 
Cutbirth  appears  to  the  bond,  with  the  other  defendant,  clearly  showing  that 
by  the  ''said  defendants"  who  were  bound  by  the  instrument  was  meant  all 
•of  those  who  were  sued,  including  Cutbirth.  This  is  the  proper  office  of  an 
exhibit,  as  is  declared  by  the  rules  and  decisions  of  this  court.  Rule  19,  47 
Tex.  620;  Burka  y.  WaUon,  48  Tex.  114.  What  has  been  said  disposes  of 
the  objection  to  the  introdnction  of  the  bond  in  evidence.  Between  it  and 
the  exhibit  there  was  no  variance. 

The  defendants  offered  in  evidence  the  order  of  the  commissioners*  ooart 
of  date  the  nineteenth  of  September,  1883,  which  was  objected  to  by  the  plain- 
tiff, on  the  ground  that  it  was  negotiations  and  minutes  accruing  and  entered 
previous  to  writing  the  contract  for  the  building  of  the  court-house,  and  could 
not  be  introduced  to  vary  the  written  contract  afterwards  made  by  the  parties. 
This  objection  was  sustained  by  the  court,  and  the  order  excluded ;  and  upon 
this  error  is  assigned.  The  testimony  makes  it  clear  that  the  order  was  en- 
tered before  the  bond  and  contract  were  executed.  The  order  provides  that 
the  $31,000  of  bonds  should  be  delivered  to  the  First  National  Bankof  Weath- 
•erford,  to  the  credit  of  Milliken  &  Co.,  upon  the  approval  of  the  bond  now  in 
suit;  the  contract,  made  part  of  this  latter  bond,  provides  that  the  county 
bonds  shall  be  delivered  to  Milliken  &  Co.,  at  the  discretion  of  the  county  com- 
missioners. These  provisions  are  wholly  Inconsistent  with  each  other.  The 
commissioners  could  not  have  discretion  as  to  the  time  and  mode  of  the  deliv- 
ery and  yet  be  compelled  to  deliver  to  the  bank  so  soon  as  the  bond  was  exe- 
cuted. The  question  is,  by  which  of  the  two  are  the  rights  of  the  parties 
to  be  determined?  The  general  rule  is  that  where  the  written  contract  is 
clear  and  certain,  it  must  be  taken  to  express  the  will  of  the  parties;  and  it 
is  not  proper  to  look  elsewhere  for  their  intention.  Jones,  Com.  &  Tr.  Cont. 
§  174.  All  preliminary  negotiations,  whether  written  or  unwritten,  which 
have  led  to  the  execution  of  the  agreement,  are  deemed  to  have  been  absorbed 
and  merged  in  it,  and  the  writing  must  be  taken  as  expressing  the  final  views 
of  the  parties.  2  Whart.  Cont.  g  643.  It  may  be  read  in  the  light  of  sur- 
rounding circumstances  to  explain  its  meaning  when  obscure  or  uncertain, 
but  not  to  contradict  the  meaning  where  it  is  perfectly  plain.  Contempora- 
neous writings  may  be  taken  into  consideration  where  they  are  reciprocally 
•dependent,  and  the  meaning  of  one  cannot  be  brought  out  without  the  intro- 
-duction  of  the  other;  but  we  know  of  no  rule  which  admits  them  for  the  pur- 
pose of  showing  that  the  parties  did  <not  agree  upon  a  stipulation  plainly  ex- 
pressed in  a  writing,  which  purports  to  be  the  final  and  only  contract  made 
between  them,  unless  fraud  or  mistake  in  inserting  the  stipulation  has  been 
proved.    2  Whart.  Cont.  §  665. 

The  order  sought  to  be  introduced  in  evidence  was  made  before  the  contract 
was  signed.  There  is  nothing  to  show  that  the  minds  of  the  parties  had,  at 
i:hat  time,  met  as  to  what  should  be  the  terms  and  stipulations  of  the  contract 
as  to  which  they  were  negotiating.  The  commissioners  were  willing  to  issue 
the  bonds,  and  did  authorize  them  to  be  issued.  They  were  willing,  too,  to 
deposit  them  in  bank  to  the  credit  of  Milliken  &  Co.,  upon  approval  of  the 
bond  required  of  the  latter  as  contractors  for  the  building  of  the  court-house. 
But  the  mere  entry  of  the  order  upon  the  minutes  did  not  complete  the  con- 
tract. Milliken  &  Co.  had  assumed  no  obligation.  They  were  not  bound  to 
build  the  court-house,  nor  the  county  to  deliver  the  bonds.  Everything  that 
}»Iilliken  &  Co.  were  to  do  remained  the  subject  of  a  future  contract;  and  un- 
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til  the  county  was  satisfied  with  their  stipulations,  it  was  authorized  to  with- 
draw or  change  any  or  all  assumed  by  itself.  The  contract  was  subsequently 
made,  and  is  full  and  complete  in  all  its  parts.  All  of  the  obligations  on  the 
part  of  Milliken  &  Co.  are  set  forth  in  it.  The  county,  too,  has  had  its  stip- 
ulations fully  stated,  and  they  are  the  same  in  every  respect  witli  those  con- 
tained in  the  order,  except  as  to  the  immediate  delivery  of  the  bonds.  Upon 
what  principle  are  we  to  hold  that  the  terms  of  the  order  as  to  the  delivery  of 
the  bonds  are  to  take  the  place  of  those  of  the  completed  and  fully  executed 
contract ?  There  is  nothing  ambiguous  about  the  provision  that  the  bonds  are 
to  be  delivered  at  the  discretion  of  the  commissioners.  They  could  not,  by 
any  interpretation,  be  made  to  mean  that  the  county  should  deliver  them,  at  all 
events,  so  soon  as  the  contractors  executed  their  bond  to  the  county,  whether 
they  wished  to  do  so  or  not.  That  would  be  to  allow  it  no  discretion  what- 
ever in  the  matter.  Even  if  it  were  somewhat  doubtful  as  to  what  was  meant 
by  the  expression,  it  would  not  be  proper  to  resort  to  other  evidence  to  show 
that  they  meant  something  directly  opposite  to  any  sense  in  which  the  terms 
could  be  taken.  The  only  conclusion  to  be  drawn  from  the  di  fference  between 
the  language  of  the  order  and  that  of  the  contract  is  that  after  the  order  was 
made,  and  before  the  contract  was  signed,  the  parties  agreed  upon  a  change 
as  to  the  time  and  manner  in  which  the  county  bonds  were  to  be  delivered. 
This  they  had  the  right  to  do;  and  the  contract  was  conclusiveproof  upon  the 
subject,  which  could  not  be  contradicted  by  parol  evidence.  We  think  the  or- 
der was  inadmissible,  and  the  court  did  not  err  in  exQluding  it. 

What  we  have  said  disposes  of  the  question  as  to  the  admissibility  of  the 
order  of  October  26, 1883.  The  contract,  made  part  of  the  bond  sued  on,  al- 
lowed the  county  to  deliver  the  bonds  at  its  discretion.  This  bond  was  ap- 
proved October  26,  1883,  and  on  the  same  day  an  order  was  entered  for  the 
immediate  issuance  of  $16,000  in  bonds,  and  $15,000  more  when  the  court- 
house should  be  completed.  This  was  an  exercise  of  the  discretion  reserved 
to  the  county  in  the  contract;  and  the  order  of  September  19,  1888,  having 
been,  by  consent  of  parties,  disregarded  in  making  the  contract,  its  repeal  did 
not  affect  the  rights  of  either  Milliken  &  Co.  or  their  sureties  upon  the  bond. 
The  repealing  order  was  therefore  of  no  impoi*tance  in  the  case. 

The  evidence  of  Milliken  and  his  company,  defendants,  was  also  properly 
excluded.  The  plaintiff's  right  of  recovery  could  not  be  affected  by  any  secret 
reasons  the  defendants  might  have  had  for  signing  the  bond,  when-  they  could 
not  possibly  have  been  mistaken  as  to  its  terms,  and  the  county  had  been 
guilty  of  no  fraud  in  obtaining  their  signatures.  Milliken  &  Co.,  as  appears 
from  the  evidence,  voluntarily  abandoned  the  contract;  hence,  they  were  not 
entitled  to  introduce  evidence  as  to  the  damages  suffered  by  them  by  reason 
of  any  default  of  the  plaintiff  in  not  performing  their  part  of  the  contract. 
There  was  no  necessity  to  prove  the  value  of  the  bonds ;  the  county  was  bound 
for  their  face  value,  and  that  was  the  amount  of  damage  suffered  by  it  in  con* 
sequence  of  their  being  in  circulation. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


BiCHIB  V,  LsvT* 
(Supreme  CovH  of  Texas,    November  11, 1887.) 

PLBADIN&— Ambndmsnt— Of  Anbwsb  Avtbb  Amindxent  of  FvrmcfM. 

After  amendment  of  a  petition,  defendant,  if  be  wishes  to  amend  his  answer,  most 
replead  such  matter  as  he  does  not  abandon,  and  add  any  new  matter  which  he  de- 
sires to  set  up,  so  that  the  amended  answer  may  show  that  it  is  a  substitute  for  the 
originaL 

8am»— Rbtibw  on  ApfbjlL. 

Error  in  sustaining  an  amended  answer  against  ezo^Uon  is  not  oauae  for  reversal, 
unless  the  record  show  prejudice  to  plaintiiL 
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8.  Partnbrship— AGOOimTnro— RspoBT  ow  Auditorb. 

Auditon,  to  whom  partnership  aooounta  are  referred,  bsve  sathoritj  to  report 
their  ooncluBions,  both  of  fact  and  law,  in  the  premiaee. 

4.   SAMlfr—REPOBTINO  ETIDBMOB. 

An  auditor^  8  report  in  accounting,  need  not  contain  the  evidence  on  which  his  con- 
clusions are  based,  the  foundation  of  items  objected  to  being  triable  de  novo  by  a 
jury. 

6.  Bajcb— EzoBpnoirB  to  Rbport. 

An  exoepUon  to  the  confirmation  of  a  report  of  auditors  in  a  partnership  aoconnt- 
inff ,  that  the  auditors  construed  the  partnership  agreement  so  as  to  charge  plain- 
tiir  with  money  paid  out  by  defendant,  without  reporting  any  facts  or  proof  of 
such  amounts,  is  not  well  taken  where  tne  court  heard  other  evidence  as  to  all  the 
items  objected  to,  disallowed  one,  and  did  not  enter  judgment  on  the  others,  be- 
cause the  pleadings  did  not  ask  for  it. 
0.  Samb— Rbfobt  as  Bvn>nroB. 

An  auditor's  report  is  admissible  as  eyidence  after  the  exceptions  thereto  have 
been  properly  overruled. 

7.  Bamx— Rbvibw  of  EzoBpnoirs. 

When  an  auditor's  report  is  regularly  made,  spedfio  exceptions  must  be  taken  to 
the  items  complained  ox,  these  not  being  reviewable  on  a  general  exception. 

8.  Bajcb— Pabtnbbship  Artiolbb— Covstbuotion— Aothobitt  or  Pabtnbr. 

A  provision  in  a  partnership  agreement  that,  in  case  of  the  absence  of  one  part> 
ner,  the  other  shall  carry  on  the  business,  but  shall  not.  without  the  other's  con- 
sent, incur  debts  for  the  firm  exceeding  its  cash  assets,  does  not  throw  on  the  man- 
aging partner  the  burden  of  the  daily  and  necessary  expenses  of  canyinff  on  the 
business,  but  merely  prevents  his  incurring  debts  for  the  purchase  of  aodiUonal 
property  in  order  to  extend  the  firm  business. 
• 
Appeal  from  district  court,  Parker  county. 

Partnership  accounting.    Suit  brought  by  Eugene  E.  Bicbie  against  George 
P.  Levy.    Judgment  that  plaintilf  take  nothing  by  his  suit,  and  that  each 
party  pay  one-half  the  costs.    Plaintiff  appeals. 
ffarcourt  <fr  BaUt  for  appellant.    B.  G.  Bidtoell,  for  appellee. 

Gaines,  J.  The  parties  to  this  suit  were  partners  in  the  business  of  rais- 
ing cattle  and  sheep,  but  agreed  upon  a  dissolution,  and  made  a  division  of 
the  assets.  The  property  taken  out  by  appellant  was  valued  in  the  partition 
at  $8,944.81,  and  that  set  apart  to  the  appellee  was  appraised  at  $11,983.35. 
Appellant  brought  this  suit  to  recover  of  appellee  the  value  of  the  excess  re- 
ceived by  the  latter  in  the  division,  and  also  for  a  settlement  of  their  partner- 
ship accounts,  praying  a  Judgment  for  the  sum  of  $3,039.04,  and  such  other 
sum  as  might  be  found  due  to  him  upon  a  fair  adjustment.  The  appellee  set 
up  a  counter-claim  against  appellant,  growing  out  of  the  partnership  business, 
and  prayed  judgment  in  his  favor.  The  judgment  of  the  court  was  that  plain- 
tiff take  nothing  by  his  suit,  and  that  each  party  pay  one-half  of  the  costs. 

It  is  complained  that  the  court  erred  in  overruling  plaintiff's  exceptions  to 
defendant's  last  amended  original  answer.  The  ground  of  the  exception  here 
relied  upon,  is  that  the  answer  did  not  show  that  it  was  filed  as  a  substitute 
for  the  previous  answers.  The  answer  was  not  in  compliance  with  the  rules, 
and  the  court  should  have  sustained  the  exception.  When  plaintiff  filed  his 
amended  original  petition,  if  defendant  was  not  content  to  rely  upon  his  an- 
swer already  filed,  he  should  have  repleaded  such  of  his  former  allegations  as 
he  did  not  wish  to  abandon,  and  should  have  added  any  new  matter  he  desired 
to  set  up.  But  the  record  fails  to  disclose  that  appellant  has  been  prejudiced 
by  the  erroneous  ruling  of  the  court.  The  error  is  therefore  harmless,  and  is 
not  a  ground  for  a  reversal  of  the  judgment. 

The  accounts  between  the  parties  were  referred  to  auditors  by  consent  of 
parties,  and,  upon  the  coming  in  of  their  report,  plaintiff  filed  exceptions  to 
it.  which  were  overruled  by  the  court.  This  ruling  is  also  assigned  as  error. 
The  first  and  second  grounds  of  objection  to  the  report  are  that  the  auditors 
assumed  to  act  as  a  court  and  jury,  and  that  '*they  say  they  tried  to  arrive  at 
a  just  solution  of  disputed  issues  and  accounts,  which  they  had  no  authority  to 
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•do.**  Bnt  we  think  that  in  this  particular  the  action  of  the  auditors  was  reg* 
ular.  As  to  the  matters  submitted  to  them  by  the  court,  (which  embraced  the 
accounts  both  of  plaintiff  and  defendant,  as  set  forth  in  their  pleadings,)  it 
was  their  duty  to  endeavor  to  arrive  at  a  just  solution,  and  to  report  their 
conclusions  to  the  court.  In  doing  tliis,  it  was  incumbent  upon  them  to  hear 
and  determine  the  evidence  as  a  jury  would.  If  a  dispute  arose  as  to  the  law 
applicable  to  any  particular  state  of  facts,  and  they  were  not  instructed  by 
the  court  upon  it,  it  was  not  improper  for  them  to  state  what  they  supposed 
the  law  to  be,  and  their  conclusion  of  fact,  upon  the  hypothesis  that  their 
opinion  as  to  the  law  was  correct.  If  correct,  their  finding  of  fact  was  con- 
-dusive,  if  not  excepted  to;  but  if  not  correct,  they  should  have  been  disre- 
garded by  the  court. 

The  third,  fifth,  sixth,  and  seventh  grounds  of  exception  are  to  the  effect 
i;hat  the  auditors  reported  their  conclusions,  without  setting  forth  the  evi- 
dence upon  which  their  findings  were  based.  It  is  apparent  that  the  auditors 
heard  evidence,  although  it  is  not  reported.  This  matter  is  discussed  in 
Whitehectd  v.  PerU^  15  Tex.  7,  and  Judge  Whbeleb,  with  the  evident  pur- 
pose of  settling  the  practice  there  submits  the  opinion  that  it  is  unnecessary 
for  an  auditor  to  embody  in  his  report  the  proof  upon  which  his  conclusions 
.are  founded.  The  reason  given  is  that.  If  the  items  of  the  account  so  reported 
be  properly  excepted  to  upon  the  issues  so  presented,  the  evidence  introduced 
before  the  auditors  could  not  be  admitted.  When  the  report  is  impeached, 
the  trial  before  the  jury  is  de  novo  as  to  the  particulars  objected  to,  and  it 
'must  be  upon  evidence  outside  of  the  report.  The  opinion  may  be  dictum,  but 
the  reasoning  of  the  learned  judge  ought  to  be  deemed  conclusive.  If  an- 
other reason  were  needed,  it  is  to  be  found  in  the  fact  that  in  many  cases  it 
would  be  extremely  inconvenient  to  incorporate  the  proof  in  the  auditor's 
report,  and  the  attempt  would  tend  to  delay  rather  than  to  facilitate  the  ad- 
ministration of  justice. 

The  fourth  ground  of  exception  is  that  the  auditors  construed  the  partner- 
:8hip  agreement  to  authorize  them  to  charge  plaintiff  with  money  paid  out  by 
defendant,  "without  reporting  any  facts  or  proof  of  such  amounts."  It  is 
not  objected  that  the  finding  that  defendant  paid  out  the  several  items  on 
.account  of  the  partnership  business  was  not  correct.    The  objection  is  to  their 

•  conclusion  of  law ,  and  their  failure  to  report  the  evidence.  This  is  not  a  sulfi- 
cient  ground  for  setting  aside  the  report.  If  the  legal  conclusion  of  the  audi- 
tors was  wrong,  that  portion  of  the  account  should  have  been  disregarded 
upon  the  final  trial.    But  if  there  were  error  in  not  striking  out  that  part 

•of  the  report,  no  injury  has  resulted  to  plaintiff.  The  exceptions  only  reached 
three  items  of  the  report,  each  of  $20,  and  upon  all  of  these  the  court  heard 
evidence  outside  of  the  report,  and  disallowed  one  of  them.  The  judge  in  his 
findings  still  found  the  sum  of  $49  due  defendant,  for  which  he  did  not  give 
judgment,  because  it  was  not  prayed  for  in  the  answer.  Hence  the  judgment 
would  have  been  the  same  if  the  other  two  items  had  been  stricken  out.  The 
third  assignment  is  that  the  court  erred  in  permitting  the  auditor*s  report  to 
be  read  in  evidence  over  the  objection  of  defendant  The  court  having  prop- 
erly overruled  the  exceptions  to  the  report,  it  was  not  error  to  admit  it  in  ev- 
idence.   This  is  settled  in  Whitehead  v.  Perie,  swpra. 

Appellant's  fourth  and  fifth  assignments  of  error  complain  of  the  action  of 
the  court  in  finding  defendant  entitled  to  a  credit  of  $4,943,  being  the  amount 
expended  by  him  in  the  management  and  control  of  the  partnership  property 

.  during  the  absence  of  plaintiff  from  the  state.  The  articles  of  agreement  be- 
tween the  parties  contained  this  provision:  **  Art.  II.  In  case  of  absence  of 

•  one  of  the  partners,  the  other  shall  conduct  the  affairs  of  the  association. 
However,  he  shall  have  no  right,  without  the  consent  of  his  partner,  to  in- 

' cumber  the  association  with  a  debt  exceeding  its  cash  assets."    One  of  the 

•  witnesses  testified  on  the  trial  that  plaintiff  left  the  state  '^in  December, 
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1888,  **  and  had  never  returned.  The  items  of  the  account  which  make  up  the 
sum  of  ^,943  are  of  dates  extending  from  the  thirtieth  of  December,  1883, 
until  the  partnership  was  dissolved.  They  consist  mainly  of  small  expendi- 
tures of  daily  occurrence,  which  generally  show  upon  their  face  that  they  were 
the  current  expense  of  carrying  on  a  business  of  raising  sheep.  It  seems 
probable  from  an  inspection  of  these  items  that  the  arrangements  were  made 
which  led  to  this  expense  before  plaintiff  left  the  state.  Now,  it  would  be  a 
very  satisfactory  conclusion  for  plaintiff  to  say  that  the  article  which  has  been 
quoted  permitted  him,  by  leaving  the  state,  to  impose  the  expense  of  carrying 
on  the  partnership  business  upon  the  individual  purse  of  his  partner,  or  to 
hold  that,  according  to  its  terms,  in  case  of  a  loss,  the  partner  who  remained 
to  give  his  time  and  attention  to  the  business  should  pay  the  expenses  out  of 
his  separate  funds,  and  leave  the  firm  assets  to  be  divided.  This  evidently 
was  not  contemplated.  If  by  ''cash  assets''  was  meant  "cash,"  it  would  have- 
been  easier  to  have  said  that  no  debts  should  be  contracted.  We  think  the 
object  of  the  article  was  to  prohibit  the  creation  of  debts  by  buying  additional 
property  in  order  to  extend  the  operations  of  the  Orm.  In  such  case  the  ab- 
sent partner  would  have  been  at  liberty,  by  repudiating  the  purchase  and 
abandoning  all  claim  to  the  property  so  bought,  to  release  the  firm  from  lia- 
bility for  the  debt  so  crealed.  But  we  are  unable  to  see  by  what  rule  of  equity 
he  can  refuse  to  pay  his  part  of  the  expenditures  for  mana^ng  and  preserving 
the  partnership  property,  after  participating  in  a  division  of  the  entire  estate. 
We  do  not  think  that  a  fair  construction  of  the  article  in  question  justifies 
such  a  claim,  and  conclude  that  the  court  did  not  err  in  allowing  the  account 
in  question  as  a  just  obligation  against  the  firm. 

What  we  have  said  is  sufficient  to  dispose  of  all  the  points  raised  by  appel- 
lant's brief.  His  exception  to  the  report  of  the  auditors  was  not  well  taken. 
It  was  regular,  and  in  accordance  with  the  rulings  of  this  court,  and  was  not 
subject  to  be  stricken  out  in  whole  or  in  part.  If  he  desired  not  to  be  con- 
cluded by  the  report,  it  was  his  duty  to  except  to  the  several  items  to  which 
he  objected.  His  failure  to  do  this,  except  as  to  a  very  small  amount,  ex- 
cluded all  evidence  as  to  the  correctness  or  incorrectness  of  the  debits  and 
credits  allowed  on  the  several  accounts,  and  left  but  little  to  be  done  by  the 
court,  save  to  add  up  the  footings,  and  to  strike  the  balance.  Gases  which 
have  recently  come  before  this  oourt  lead  us  to  think  that  the  manner  of  ex- 
cepting to  an  auditor's  report  is  not  universally  understood  by  the  profession 
in  the  state.  The  practice  was  very  fully  and  clearly  discussed  in  WhiteTiead 
V  Perie,  supra,  and  the  ruling  in  that  case  has  been  uniformly  followed 
ever  since.  Article  1473  of  the  Revised  Statutes  is  recognized  in  Barkley  v. 
Tarrant  Co,,  53  Tex.  251,  as  affirming  the  rule  established  by  judicial  con- 
struction, and  not  as  changing  it. 

When  the  report  of  an  auditor  is  regularly  made,  after  a  proper  hearing  and 
determination  of  the  account,  a  party  who  desires  to  contest  one  or  more  of 
its  items  must  do  so  by  a  timely  and  specific  exception  to  the  several  particu- 
lars of  debit  or  credit,  which  he  claims  to  have  been  incorrectly  included  or  ex- 
cluded from  the  account  as  reported,  or  which,  being  included,  he  claims  to- 
be  incorrect  as  to  amount.  The  rule  is  not  difficult  of  compliance,  and  op- 
erates most  beneficially  by  relieving  a  litigation  over  long  and  complicated  ac- 
counts of  the  items  about  which  there  is  no  dispute,  and  restricting  it  to  such 
matters  as  are  really  in  issue  between  the  parties.  Ihoyer  v.  Kalteyert  5  S.  W. 
Bep.  75. 

There  being  no  error  in  the  proceedings  of  the  lower  court  which  calls  for 
a  reversal  of  the  judgment,  it  will  be  affirmed. 
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•  Updike  o.  City  of  St.  Louis. 

(Supreme  Covrt  of  Missouri.    February  6, 1888'.) 

1.  TEiAii— Inoonsibtbnt  Instructions. 

An  instruction,  supported  by  evidence,  favorable  to  defendant,  to  the  eifect  that 
if  the  evidence  were  true  judgment  must  be  for  defendant,  was  followed  bv  an  in- 
struction that  on  the  pleadings  and  evidence  judgment  must  be  for  plaintiii.  Held 
that,  in  view  of  these  inconsistent  instructions,  and  the  fact  that  the  court  as  a  trial 
judge  never  undertook  to  weigh  the  evidence,  judgment  for  plaintiii  should  be  re- 
versed. 

2.  Estoppel— In  Pais— Dkltvebt  of  Possbssion—Unbipibbb  Lbasb. 

Where  one  yields  up  possession  of  an  unexpired  lease  to  another,  who  is  neither 
remainder-man  nor  reversioner,  thoucrh  a  tecmnical  surrender  is  not  thereby  made, 
yet  the  one  who  yields  the  possession  is  estopped  from  claiming  further  interest  in 
the  lease. 

Appeal  from  St.  Louis  circuit  court;  George  W.  Lubke,  Judge. 
Ejectment  by  George  W.  Updike  against  the  city  of  St.  Louis.  Judgment  for 
plaintiff,  and  defendant  appeals. 
Martin^  Laughlin  dSi  Kern,  for  appellant.     Given  Campbell,  for  respondent. 

Black,  J.  This  ejectment  Involves  the  right  to  the  possession  of  an  unex- 
pired portion  of  a  10-year  lease  upon  a  part  of  the  public  wharf  in  St.  Louis. 
It  appears  the  city  made  two  leases  upon  the  property,  each  for  a  period  of  10 
years,  the  one  ending  and  the  other  beginning  on  the  first  January,  1879. 
During  the  first  lease,  the  Union  Steam-Mill  Company,  a  corporation  then  in 
possession  of  the  property,  made  a  deed  of  trust  thereon  to  secure  a  debt  by 
it  owing  to  William  H.  MiEiurioe.  The  property  thereby  conveyed  is  described 
as  the  '* Union  Steam-Mill, "  situated  at  the  foot  of  Florida  street,  on  the  public 
wharf,  the  right  to  use  which  was  acquired  by  Henry  C.  Yeager  from  the  city 
by  lease,  etc.,  and  also  all  the  buildings,  machinery,  belting,  tools,  brands,  and 
other  appurtenances  to  said  mill.  After  the  expiration  of  the  first  lease,  and 
in  August,  1884,  there  was  a  sale  under  this  deed  of  trust,  and  James  B.  John- 
son, for  himself  and  others,  purchased  the  property.  Johnson  and  his  asso- 
ciates organized  the  Merchants'  Elevator  Company.  The  city  then  made  a 
lease  to  that  company  of  another  paixsel  of  land,  and  as  a  part  of  that  arrange- 
ment the  elevator  company  agreed  to  and  did  remove  the  old  steam-mill  from 
the  property  in  question;  and  the  elevator  company  surrendered  possession  of 
the  property  in  question  to  the  city,  save  that  part  occupied  by  railroad  tracks. 

The  plaintiff's  title  is  as  follows:  The  second  lease,  which  was  made  by 
the  city  to  the  Union  QteHm-MUls  Company,  a  different  corporation  from 
either  of  those  before  named.  A  deed  of  trust  made  by  this  company  in  1882, 
to  secure  a  debt  to  Mr.  Maurice.  It  conveys  a  parcel  of  land,  also  a  leasehold 
interest  from  Walsh,  and  then  the  leasehold  acquired  from  the  city,  and  all 
the  buildings  and  improvements  located  on  the  property  conveyed,  and  con- 
tains the  following  recital:  ''The  property  and  interests  hereby  conveyed,  be- 
ing subject  to  a  deed  of  trust  on  a  portion  of  the  same  to  Edwin  Chaffins, 
trustee,  a  deed  of  trust  on  all  the  real  estate  and  leases  herein  described  to 
William  H.  Maurice's  trustee,  and  a  deed  of  trust  on  the  leasehold  interests 
herein  described  to  George  Gilman's  trustee,  going  to  secure  the  payment  of 
the  indebtedness  described  in  said  deeds,  each  of  said  deeds  of  trust  being  duly 
recorded  in  the  office  of  the  recorder  of  deeds  for  the  City  of  St.  Louis." 
There  was  a  sale  under  this  deed  of  trust,  and  through  that  and  other  mesne 
conveyances  the  Union  Steam  Flour-Mills  Company  came  to  the  ownership  and 
possession  of  the  property,  and  In  1883  made  a  deed  of  voluntary  assignment  to 
Lockwood,  who  yielded  up  possession  to  Johnson,  and  thereafter  and  in  Feb- 
ruary, 1885,  sold  the  lease  to  the  plaintiff  for  25  cents. 

Parol  evidence  offered  by  the  defendant  tends  to  show  that  Lockwood,  the 
assignee,  had  made  vain  efforts  to  sell  the  lease  with  the  idle  mill  upon  it; 
v.6s.w.no.lO — 44 
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that  the  lease  was  a  burden  to  the  estate  which  he  represented;  that  a  half 
year's  rent,  $250,  had  become  due  to  the  city;  and  that,  before  the  «ale  by 
Lockwood  to  plaintiff,  Loekwood  had  surrendered  possession  of  the  entire 
property  to  Johnson  and  his  associates*  who  paid  the  arrear  rent  account  to 
the  city. 

The  court,  the  cause  being  tried  without  a  jury,  for  the  defendant  gave  an 
instruction  stating  the  facts  which  the  parol  evidence  tended  to  prove,  with 
the  conclusion  that  if  they  were  true  the  plaintiff  could  not  recover.  But  on 
the  other  hand  the  court  gave  for  the  plaintiff  an  instruction  that,  under  the 
pleadings  and  evidence,  the  finding  must  be  for  the  plaintiff. 

These  instructions  are  inconsistent,  and  cannot  stand  together.  There  was 
abundant  evidence  tending  to  prove  the  facts  stated  in  the  defendant's  instruc- 
tion. By  giving  it,  the  court,  in  effect  ruled  that  there  was  evidence  of  the 
facts  stated.  The  instruction  for  the  plaintiff  was  a  demurrer  to  the  defend- 
ant's evidence.  In  legal  effect,  it  was  an  assertion  that  there  was  no  evidence 
tending  to  show  any  defense  whatever.  These  instructions  are  therefore  in- 
consistent. It  cannot  be  said  the  court  found  the  facts  against  the  defendant, 
for  it  never  undertook  to  weigh  the  evidence  as  a  trier  of  the  facts,  but  simply 
declared  tliat  there  was  no  evidence  tending  to  show  a  defense.  The  instruc- 
tion for  the  plaintiff  should  have  been  refused.  The  instruction  given  for 
the  defendant,  but  disregarded  by  the  court,  presented  a  good  defense.  It  is 
based  upon  the  theory  that  Lockwood  surrendered  the  unexpired  lease  to 
Johnson.  The  trustee's  deed  to  Johnson,  following  the  deed  of  trust  under 
which  it  was  made,  only  purports  to  convey  the  first  lease,  which  had  expired 
at  the  date  of  the  sale  to  Johnson,  and  the  buildings  and  machinery;  but  the 
second  deed  of  trust,  under  which  the  plaintiff  claims,  states  that  it  is  subject 
to  the  first  deed  of  trust;  and  there  can  be  no  doubt  but  Johnson  became  the 
owner  of  the  buildings  and  machinery,  and  he  had  a  right  to  remove  the  same. 

While,  properly  speaking,  a  surrender  is  a  yielding  up  of  a  particular  estate 
or  term  to  one  entitled  to  the  immediate  reversion,  and  no  such  relation  ex- 
isted between  Lockwood  and  Johnson,  still,  if  the  former  yielded  up  posses- 
sion to  the  latter,  and  abandoned  the  unexpired  lease,  casting  upon  Johnson 
and  his  associates  the  burden  of  paying  accrued  rents,  then  Lockwood  and  his 
grantee,  the  plaintiff,  ought  to  be  held  to  bet  estopped  from  asserting  a  revived 
claim  to  the  lease. 

It  is  further  contended  by  the  appellant,  the  city  of  St.  Louis,  that  the  10- 
year  lease  in  question  is  void,  because  the  city  had  and  has  no  right  or  power 
to  lease  a  part  of  the  public  wharf  for  a  term  of  years  for  private  purposes, 
and  the  case  of  Refining  Co,  v.  JSlevator  Co,^  82  Mo.  121,  is  cited  as  authority 
for  the  proposition.  It  seems  the  property  in  question  in  the  case  before  us, 
when  leased,  was  an  unimproved  portion  of  the  wharf,  and  there  is  nothing 
in  the  case  to  show  that  the  property  is  now  used,  required,  or  needed  for  a 
public  landing  or  highway  of  any  character.  The  principle  upon  which  that 
case  was  decided  can  have  no  application  to  the  present  one,  as  the  record  now 
stands. 

The  judgment  is  reversed  and  cause  remanded. 


Tkoyeb  et  al,  v.  Wood. 

{au/preme  Cowrt  of  MlssovH.    February  6, 1888.) 

Taxation— Collection  bt  Suit— Service  bt  Publication— Mistajcb  in  Najcb. 

In  aa  aoUon  for  the  collectioii  of  taxes  due  from  Daniel  Troyer,  the  servioe  bypab- 
lication  was  addressed  to,  and  the  judgment  entered  against,  DanlelTrager.  Meld^ 
that  the  sheriff's  deed  executed  in  accordance  therewith  was  void. 

Appeal  from  circuit  court,  Vernon  county;  Chakles  G.  Bubton,  Judge. 
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This  was  an  action  of  ejectment  brought  by  the  heirs  of  Daniel  Troyer 
against  Joseph  M.  Wood.  Defense  was  a  sheriff's  deed  based  upon  a  tax  j  udg- 
ment.    Judgment  for  plaintiffs,  and  defendant  appeals. 

G.  S,  JI088,  for  appellant.    JS.  E.  Kimball,  for  appellees. 

Black,  J.  The  heirs  of  Daniel  Troyer  prosecute  this  action  of  ejectment. 
The  defense  is  a  sheriff^ s  deed,  based  upon  a  tax  judgment.  The  order  of  pub- 
lication, which  was  the  only  notice  of  the  suit,  was  addressed  to,  and  the  judg- 
ment is  against,  Daniel  Trager.  Troyer  and  Trager  are  not  idem  sonana;  and 
the  sheriff's  deed  is  worthless.    Affirmed. 

(All  concur.) 

St.  Joseph  Terminal  R.  Co.  o.  Hannibal  &  St*  J*  B.  Go.  et  al. 

{Supreme  Court  of  MUaoiurL    February  6, 1888.) 

Appeal— Apfbalablb  Obdbbs— Condbmnatzon  Pbogeedingb— ApponmcBiTT  op  Ap- 
praisers. 

Rev.  St.  Mo.  1879}  c  21,  art.  6,  providing  for  the  condemnation  of  property  for  a 
right  of  way,  requires  that  the  plaintifl  must  present  a  petition,  and  the  court,  be- 
ing satisfied  that  due  notioe  has  been  ^ven,  shall  appoint  three  commissioners  to 
assess  the  damages.  The  said  commissioners  having  filed  their  report,  written  ex- 
ceptions may  be  filed  by  either  party  to  the  same,  such  exceptions  not  affecting  the 
construction  of  the  road  or  railroad/but  they,  and  any  subsequent  proceedings,  only 
affecting  the  amount  of  damages.  ^eZd.  that  amotion  for  a  rehearing  in  the  appoint- 
ment of  said  commissioners  was  not  such  a  final  disposition  of  the  cause  as  to  allow 
an  appeal.' 

Appeal  from  circuit  court,  Buchanan  county;  A.  M.  Woodson,  Special 
Judge. 

Proceedings  by  the  St.  Joseph  Terminal  Railroad  Company  against  the  Han- 
nibal &  St.  Joseph  Kailroad  Company,  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad  Company,  and  others,  to  condemn  lands.  The  motion  of  defendants 
for  a  rehearing  on  the  appointment  of  appraisers  being  overruled,  they  ap- 
pealed. 

Strong  &  Moaman,  for  appellants.    Barney  (&  Broum,  for  respondent. 

Blags,  J.  The  plaintiff,  a  railroad  corporation  organized  under  the  laws 
of  this  state,  commenced  these  proceedings  in  the  circuit  court  of  Buchanan 
county  to  condemn  property  of  divers  persons  and  corporations  for  a  right  of 
way.  The  defendants,  the  Hannibal  &  St.  Joseph  Railroad  Company,  and  the 
Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad  Company,  appeared  pursu« 
ant  to  notioe,  and  made  numerous  objections.  They  first  insisted  that  Mr. 
Woodson,  who  was  presiding  and  holding  the  court  as  special  judge,  had  no 
warrant  or  authority  in  law  to  hold  the  court;  that  his  election  as  a  special 
judge  by  the  members  of  the  bar  was  illegal  for  various  reasons.  These  ob- 
jections being  overruled,  these  defendants  then  filed  their  plea,  stating  that 
there  were  other  persons  interested  in  the  property  owned  by  them,  who  should 
be  made  defendants,  and  asking  that  they  be  brought  In;  and  also  setting  up 
various  reasons  why  their  property  should  not  be  condemned  or  subjected  to 
plaintiff's  use.  The  defendants  offered,  but  were  denied,  the  right  to  make 
proof  of  the  matters  set  up  in  this  plea.  Without  any  hearing  of  the  matters 
thus  presented,  and  upon  the  showing  made  by  the  petition  alone,  the  court 
appointed  commissioners  to  assess  damages;  and  thereupon  these  defendants 
filed  a  motion  for  a  rehearing,  which  was  overruled.  They  then  filed  their 
bill  of  exceptions,  and  prayed  an  appeal.    The  appeal  was  denied  by  the  cir- 

> Concerning  appealable  orders,  see  Dodd  v.  Una,  (N.  J.)  6  AtL  Rep.  155,  and  note; 
Farson  v.  Qorham,  (Ql.)  7  N.  B.  Rep.  104,  and  note;  Burroughs  v.  Oaitner,  (Md.)  7  AtL 
Rep.  248,  and  note:  Bicklin  v.  Kendall,  (lowaj  S4  N.  W.  Rep.  288 ;  Nelson  v.  Brown,  ( VtJ 
10  Att  Rep.  7S1 ;  Winter  v.  Frankel,  (La.)  8  South.  Rep.  226;  State  v.  Seddon,  (Mo.)  6  S. 
W.  Rep.  842;  McMillan  y.  State,  (Md.)  12  AU.  Rep.  8. 
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cttit  court,  but  allowed  by  one  of  the  judges  of  this  coart.  The  case  is  now 
before  us  on  the  motion  of  the  plaintifi  to  dismiss  the  appeal,  because  there 
was  no  final  order  or  judgment  in  the  case  from  which  an  appeal  could  be 
taken. 

These  proceedings  are  prosecuted  under  article  6,  c.  21,  Bev.  St.  1879.  The 
procedure  there  pointed  out  is,  in  substance,  as  follows:  The  plaintiff  must 
present  a  petition  to  the  circuit  court,  or  to  the  judge  thereof  in  vacation. 
Summons  is  then  issued,  giving  the  owner  at  least  10  days'  notice  *'of  the  time 
when  said  petition  will  be  heard."  The  court,  or  judge  in  vacation,  being 
satisfied  that  notice  has  been  given,  ''shall  appoint  three  commissioners"  to 
assess  the  damages.  They  are  to  view  the  property,  and  return,  under  oath, 
their  assessment  of  damages  to  the  clerk  of  the  court.  The  company  must 
then  pay  the  damages  assessed  to  the  clerk  for  the  party  to  whom  they  are 
awarded  by  the  commissioners.  If  the  damages  are  not  paid  to  the  clerk,  the 
court  may,  upon  motion  and  notice,  order  execution  to  be  issued  upon  the 
award ;  unless  the  plaintiff  elect  to  abandon  the  proposed  appropriation.  Sec- 
tion 896,  Bev.  St.,  makes  it  the  duty  of  the  clerk,  upon  the  filing  of  the  com- 
missioners' report,  to  give  notice  thereof  to  the  persons  whose  property  is  af- 
fected. This  report  may  be  reviewed  by  the  court  upon  written  exceptions 
filed  by  either  party,  and  the  court  may  make  such  order  thereon  as  justice 
may  require,  and  may  order  a  new  appraisement,  and  that  the  damages  be  as- 
sessed by  a  jury  at  the  request  of  either  party;  "  but,  notwithstanding  such  ex- 
ceptions, such  company  may  proceed  to  *  *  *  construct  said  road  or  rail- 
road; and  any  subsequent  proceedings  shall  only  affect  the  amount  of  compen- 
sation to  be  allowed." 

The  statute,  g  3710.  gives  to  "every  person  aggrieved  by  any  final  judgment 
or  decision  of  the  circuit  court,  in  any  civil  cause, "  a  right  to  make  his  appeal  to 
the  court  having  appellate  j urisdiction.  The  j  udgmen t  or  decision  from  which 
an  appeal  may  be  taken  must  be  final ;  it  must  be  that  j  udgment  or  decision  which 
determines  finally  the  rights  of  the  parties  to  the  action.  An  appeal  will  not 
lie  from  decisions  of  the  court  on  motion,  which  do  not  involve  a  final  dis- 
position of  the  cause;  nor  from  judgments  interlocutory  in  their  character. 
Cases  cannot  be  brought  to  this  court  by  appeal  or  writ  of  error  in  detached 
portions.  Thus  an  appeal  will  not  lie  from  the  judgment  of  the  court,  sus- 
taining a  demurrer  to  one  of  several  defenses  set  up  in  an  answer,  {Anderson 
V.  Moberly,  46  Mo.  192;)  nor  from  a  judgment,  in  a  suit  for  the  assignment  of 
dower,  that  plaintiff  be  endowed  and  for  costs,  {Strickler  v.  Traey^  66  Mo. 
465;)  nor  from  a  judgment  that  partition  be  made  accompanied  with  an  order 
of  sale,  (Ttirpin  v.  Turptn,  88  Mo.  839. )  Where,  in  these  proceedings  to  con- 
demn property,  there  is  a  final  disposition  of  the  exceptions  filed  to  the  report 
of  the  commissioners,  antappeal  will  lie.  Railway  Co.  v.  Brick  Co,,  85  Mo. 
807. 

Now,  in  this  case,  the  motions  overruled  were  but  preliminary  steps  taken 
by  the  defendants.  The  order  appointing  the  conmiissioners  was  interlocu- 
tory in  its  character;  and  is  perfectly  dear  that  an  appeal  will  not  lie  at  that 
stage  of  the  proceedings.  There  has  been  no  final  determination  of  the  righta 
of  the  parties.  The  circuit  court  seems  to  have  supposed  that  its  powers 
under  the  statute  were  limited  to  an  investigation  of  such  questions  as  re- 
late alone  to  the  amount  of  damages;  and  this  is  the  position  taken  by  the  re- 
spondent, to  which  we  do  not  agree.  It  is  open  to  the  trial  court,  in  these 
proceedings,  to  condemn  property  for  public  use,  to  determine  whether  the 
use  sought  to  be  made  of  the  property  is  really  a  public  use.  City  qf  8af)an^ 
ndh  V.  Hancock,  91  Mo.  54,  3  S.  W.  Rep.  215.  This  may  involve  the  hearing 
of  evidence,  though  ordinarily  it  does  not.  Again  the  law  denies  to  a  tele- 
graph company  the  right  to  appropriate  the  land  upon  which  certain  buildings 
are  situated,  and  to  a  railroad  company  the  right  to  appropriate  more  than  a 
defined  quantity  of  land  for  depot  purposes;  and  it  restricts  the  use  to  which 
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one  corporation  may  subject  the  property  of  another.  If  it  appears  on  the 
face  of  the  petition  that  the  petitioner  seeks  to  violate  any  of  these  provisions 
of  the  law,  the  petition  should  be  rejected.  If  these  or  any  other  valid  ob- 
jections to  the  condemnation  exist  in  point  of  fact,  but  do  not  appear  on  the 
face  of  the  petition,  they  may  be  brought  forward  and  interposed  as  a  defense 
by  any  appropriate  pleading ;  and,  if  necessary  to  a  full  consideration  of  the 
issue,  evidence  may  be  heard.  It  has  been  the  constant  practice  to  present 
these  and  Icindred  questions  in  the  circuit  coui-t,  and  of  this  court  to  review 
the  rulings  thereon  when  the  whole  case  is  before  the  court  on  appeal  or  writ 
of  error.  Lind  v.  Clemens,  44  Mo.  540;  City  of  Hopkins  v.  Railroad  Co., 
79  Mo.  98;  County  Court,  etc.,  v.  Qriswold,  58  Mo.  175;  St,  Louis  v.  Frank, 
78  Mo.  41.  It  is  true  the  statute  makes  no  specific  provision  for  raising  these 
or  like  issues,  but  it  is  utterly  unreasonable  to  say  that  the  defendant  must 
be  notified  when  the  petition  will  be  heard,  and  yet,  when  he  appears,  he  can- 
not be  heard  to  show  that  the  petitioner  has  no  right  to  condemn  the  particu- 
lar property  for  the  alleged  use.  Nor  is  it  a  sufficient  refutation  of  the  right 
and  duty  of  the  trial  court  to  hear  and  determine  such  questions  to  say  or 
even  show  that  the  defendant  has  a  remedy  by  injunction  to  prevent  the  ap- 
propriation of  his  property  in  violation  of  law.  The  policy  of  our  Code,  and 
of  the  body  of  the  statute  law,  is  to  have  all  matters  arising  out  of  one  con- 
troversy settled  in  a  single  suit.  We  do  not  say  that  these  objections,  going 
to  the  right  of  the  petitioner  to  condemn  the  particular  property  in  ques- 
tion, must  be  made  before  commissioners  are  appointed;  but  we  make  these 
general  observations  because  the  trial  court  has  misconceived  the  scope  of  its 
powers  and  duty,  leaving  particular  questions  of  practice  to  be  determined 
when  presented  by  the  record. 
The  motion  to  dismiss  the  appeal  is  sustained. 

Shebwood,  J.,  absent.    The  other  judges  concur. 


State  ex  rel.  Christy  ©.  Donegan. 
(SuprcTne  Court  of  Missouri,    February  6, 1888.) 

BiXBCUTORS  AND  ADMINISTRATORS — ^POWERS — SeT-OfPS. 

An  administratrix,  having  an  interest  in  the  estate,  receipted  In  her  ofiftclal  capacity 
to  a  copartner  of  the  deceased  for  an  individual  debt,  the  same  being  less  than  the 
administratrix's  interest  in  the  estate,  to  be  deducted  fromanyiudgment  that  might 
thereafter  be  obtained  against  said  copartner  by  the  estate.  Held,  that  such  credit, 
with  interest,  should  be  allowed  as  an  equitable  set-off,  the  administratrix  admit- 
ting the  estate  to  be  solvent.^ 

Appeal  from  St.  Louis  circuit  court;  Geoboe  W.  Ltjbke,  Judge. 

Por  former  opinion  and  statement  of  facts,  see  88  Mo.  374. 

James  Taussig,  for  appellant.     Wm,  B,  Thompson,  for  respondent. 

Norton,  C.  J.  This  cause  has  once  before  been  before  this  court,  and  is  re- 
ported in  83  Mo.  374,  when  an  opinion  was  rendered  affirming  the  judgment 
of  the  court  of  appeals  (12  Mo.  App.  190)  reversing  the  judgment  of  the  cir- 
cuit court,  and  remanding  the  cause  for  retrial.  On  the  second  trial,  plain- 
tiff obtained  judgment  for  the  sum  of  $15,178.29,  from  which  the  defendant 
has  appealed.  The  record  now  before  us,  while  it  varies  somewhat  from  the 
record  when  the  cause  was  here  before,  shows  that  the  trial  was  proceeded 
with,  generally,  in  conformity  with  the  theory  indicated  in  the  opinion  of  the 

1  In  an  action  by  an  administrator  of  a  deceased  partner  to  obtain  an  accounting  and 
settlement  of  the  partnership  affairs,  amounts  drawn  from  the  firm  by  the  deceased  part- 
ner may  be  provea,  and  allowed  as  an  offset,  although  such  amqunts  have  not  been  pre- 
sented to  and  allowed  by  the  administrator  and  judge  in  probate.  Manuel  v.  Escolle, 
(Cal.)  8  Pao.  Rep.  411. 
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court  of  appeals.  It  is,  however,  insisted  that  in  one  important  particular 
there  is  a  material  difference.  It  Is  this:  On  the  former  trial  the  folio wing^ 
receipt  was  read  in  evidence:  ''St.  Louis,  Mo.,  March  7.  1876. 

"  Received  of  Thomas  Ryan  the  sum  of  twelve  hundred  and  forty-two  dollars 
and  ninety-eight  cents,  (91,242.98,)  same  to  be  applied  on  any  judgment 
which  may  ultimately  be  obtained  against  said  Ryan  by  the  state  of  Missouri 
to  the  use  of  Christy;  said  sum  beiu^  received  by  me  as  administratrix  of  the 
estate  of  James  Christy,  deceased. 

[Signed]  "Amanda  E.  CHRisprr, 

''Administratrix  of  the  estate  of  James  Christy,  deceased." 

On  said  trial  it  was  shown  that  this  receipt  was  given  in  payment  of  tho 
private  debt  of  Mrs.  Christy,  contracted  for  groceries;  and  it  was  also  shown 
that  she  was  entitled  to  one-fifth  interest  in  the  Christy  estate.  On  this  state 
of  evidence,  the  trial  court  refused  to  allow  defendant  a  credit  or  set-off  for 
the  amount  of  the  receipt,  and,  in  passing  on  the  propriety  of  this  action  of 
tlie  court,  it  is  said  in  the  opinion  heretofore  alluded  to  that  "the  circuit  court 
properly  refused  to  credit  the  defendant  with  the  receipt  which  the  adminis- 
tratrix had  executed  to  Ryan  for  groceries  delivered  by  him  to  her  on  her  pri- 
vate account.  She  sues  in  a  representative  capacity,  and,  though  it  is  ad- 
mitted she  has  an  interest  in  the  estate,  it  was  not  shown  that  the  estate  was 
solvent.  Ryan  l^new  that  in  delivering  groceries  to  Mrs.  Christy  he  was  not 
making  payments  to  Christy's  administratrix  according  to  law. "  The  record 
in  the  second  trial — the  one  now  before  us — shows  on  this  subject  not  only  aU 
that  the  record  of  the  first  trial  shows,  but  it  shows  in  addition  thereto  that 
it  was  admitted  by  plaintiff  "that  the  estate  of  James  Christy  was  solvent, 
that  all  the  debts  of  the  estate  had  been  paid,  and  that  the  sliare  of  Amanda 
Christy  in  said  estate  amounts  to  more  than  $2,500."  While  it  is  clear  that 
an  administrator  cannot,  to  the  detriment  of  creditors,  distributees,  or  legatees 
discharge  a  debt  due  the  estate  by  a  cancellation  of  his  individual  liability  to 
such  debtor  of  the  estate,  it  does  not  therefore  necessarily  follow  that,  under 
the  facts  above  presented,  defendant  is  not  entitled,  according  to  right  and 
justice,  to  the  credit  claimed  by  way  of  equitable  set-off,  inasmuch  as  by  its  allow- 
ance justice  would  be  done  as  between  the  administratrix  and  defendant  with- 
out affecting  the  right  of  any  creditor,  distributee,  legatee,  or  devisee,  except 
that  of  Mrs.  Christy,  and  that  only  to  the  extent  of  what  she  by  her  receipt  virtu- 
ally agreed  might  be  done.  The  only  effect  of  allowing  tlie  credit,  so  far  as 
the  estate  is  concerned,  would  be  to  diminish  her  distributive  share  as  heir  or 
devisee  by  the  amount  of  the  credit  allowed.  This  defense  might  have  been 
more  specially  pleaded  as  an  equitable  set-off,  but  the  evidence  in  regard  to 
it  having  been  received  without  objection,  and  being  thus  before  the  court 
with  the  implied  admission  that  the  pleadings  were  broad  enough  to  allow  its- 
reception,  we  cannot  see  any  suflScient  reason  why  such  judgment  should  not 
be  pjissed  or  given  upon  the  facts  as  the  right  of  the  matter  required.  1  Pom. 
Eq.  Jur.  p.  160,  §  175;  Barnes  v.  McMullins,  78  Mo.  271.  By  the  allowance 
of  this  credit  as  an  equitable  set-off,  and  subjecting  Mrs.  Christy's  interest  as^ 
legatee,  distributee,  or  devisee  of  the  estate  to  administration  to  the  extent  of 
the  credit  allowed,  no  wrong  is  done,  either  to  the  estate  or  Mrs.  Christy,  in- 
asmuch as  she  would  thereby  only  be  required  to  do  what,  in  effect,  she  agreed 
to  do  by  her  receipt. 

In  other  respects  than  the  one  noted,  the  cause  was  tried  on  the  theory  in- 
dlcated  in  the  opinion  when  the  cause  was  here  before.  That  interest  wa» 
properly  chargeable  on  the  judgment  is  settled  by  section  2975,  Rev.  St.,  and 
that  the  interest  was  properly  computed,  is  settled  by  the  rule  stated  in  J^in-- 
ney  v.  Hill,  14  Mo.  501.    Judgment  reversed,  and  cause  remanded. 

(All  concur,  except  Sherwood,  J.,  absent.) 
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Nbier  et  ux,  V.  Missouri  Pao.  By.  Co. 
(Supreme  Court  of  Missouri.  February  6, 1888.) 
IUlIlboad  Companies — Injttribs  to  Pbrsons  on  Track— Contributort  Negligence. 
AppellanVB  train,  running  through  a  street  faster  than  allowed  by  ordinance, 
overturned  appellee's  wagon,  and  injured  her.  She  had  been  warned  by  appellant's 
flag-man  that  the  tndn  was  coming,  and  had  driven  off  and  waited  10  minutes  in  a 
house  near  by  for  the  train  to  pass.  When  she  returned,  it  was  after  train-time, 
and  neither  train  nor  flag-man  was  in  sight.  When  she  flrst  discovered  the  train, 
she  was  going  towards  it,  and  there  was  barely  room  for  her  wagon  between  the 
track  and  the  curb-stone.  She  turned  her  horse,  and  tried  to  drive  across  the  track 
into  an  alley  about  80  feet  aws^,  the  nearest  point  of  safety.  The  train  was  then 
far  enough  away  to  be  stopped  oef ore  reaching  ner.  She  might,  by  driving  towards 
the  train,  have  reached  a  place  of  safety  without  crossing  the  track.  Hell,  that  it 
could  not  be  said,  as  a  matter  of  law,  upon  demurrer  to  the  evidence,  in  a  suit  against 
the  railroad  company  for  damages,  that  appellee  was  guilty  of  contributory  negli- 
gence.* 

Appeal  from  St.  Louis  court  of  appeals. 

T.  J.  Portia,  Henry  Q,  Herheh  H.  S.  Priest^  and  Bmnet  Pike,  for  appel- 
lant.   L.  QottscTialk,  for  respondents. 

Norton,  C.  J.  This  cause  is  before  us  on  defendant's  appeal  froni  the 
judgment  of  the  St.  Louis  court  of  appeals  affirming  a  judgment  rendered  by 
the  circuit  court  of  the  city  of  St.  Louis  in  favor  of  plaintiff.  The  petition 
alleges  that  Joseph  Neier  and  Catherine  Neier  were  Husband  and  wife,  and 
that  in  August,  1880,  the  said  Catherine  was  driving  along  Poplar  street,  in 
the  city  of  St.  Louis,  and  that  defendant,  by  its  agents  and  servants,  so  care- 
lessly and  recklessly  ran  a  locomotive  and  train  of  cars  along  said  Poplar 
street,  and  at  such  high  rate  of  speed,  that  the  locomotive  ran  into  said  milk 
wagon,  upsetting  the  same,  by  reason  of  which  her  right  arm  was  broken  and 
permanently  disabled.  The  petition  also  pleads  an  ordinance  of  the  city  mak- 
ing it  unlawful  for  cars  or  locomotives  propelled  by  steam-power  to  be  run 
within  the  limits  of  the  city  at  a  rate  of  speed  exceeding  six  miles  per  hour, 
and  it  is  averred  that  the  locomotive  which  collided  with  the  wagon  was  being 
run  15  or  20  miles  per  hour.  The  answer,  besides  being  a  general  denial,  sets 
up  contributory  negligence  on  the  part  of  said  Catherine,  and  avers  that  said 
ordinance  is  violative  of  defendant's  chartered  rights,  and  unreasonable  when 
applied  to  the  locality  in  question. 

It  is  insisted  by  defendant  that  the  trial  court  erred  in  overruling  demurrer  to 
the  evidence,  and  the  consideration  of  this  point  necessitates  a  review  of  the  ev- 
idence. Mrs.  Neier  testified  that  her  husband  was  a  dairyman ;  that  she  helped 
him  in  his  business,  and  drove  a  milk  wagon  and  delivered  milk  to  customers; 
that  on  August  7,  1880,  she  arrived  on  Third  street,  at  about  6  o'clock;  that 
when  she  came  to  Thii-d  and  Poplar  streets,  the  flag-man  at  that  point  told 
her  to  drive  on  the  lot  by  the  warehouse;  that  the  train  was  coming  soon ; 
that  she  drove  onto  a  vacant  lot  near  the  warehouse,  and,  leaving  her  horse 
and  wagon  there,  she  went  into  the  house  of  one  of  her  customers,  took  a  cup 
of  coffee,  and  stayed  there  about  10  minutes;  that  she  then  came  back  to  the 
lot,  and,  seeing  no  flag-man,  she  got  into  her  wagon  and  drove  down  Poplar 
street,  between  Main  and  Second  streets,  to  deliver  milk  to  Mrs.  Saur,  one  of 
her  customers,  living  on  Poplar  street;  that  when  she  stopped  at  this  house  it 
was  20  minutes  after  6  o'clock;  that  a  policeman  told  her  the  train  was  com- 
ing, and  she  took  the  lines  and  tried  to  drive  across  the  track,  into  an  alley 
on  the  opposite  side  of  the  street;  that  the  train  was  coming  faster  than  she 
ever  saw  it  before,  caught  the  wagon,  turned  it  over,  and  threw  her  out  on 
the  ground,  inflicting  the  injuries  for  which  she  sued.  She  further  stated  that 
she  whipped  her  horse  to  get  out  of  the  way;  that  for  seven  years  she  had 

^Respecting  the  province  of  the  court  and  jury  iu  considering  questions  of  negligence, 
see  Alien  v.  Kaihx>ad  Co.,  (Pa.)  12  Atl.  Rep.  — ,  and  note. 


Digitized  by 


Google 


696  SOUTHWESTERN  BXFOBTSB.  [Mo. 

driven  the  milk  wagon  every  morning  around  on  Foplar  street;  that  on  the 
morning  of  the  injury  the  train  was  late, — behind  time, — and  ran  at  about  20 
miles  an  hour;  that  the  train  oomes  from  the  south  and  then  turns  into  Pop- 
lar street;  that  she  could  not  see  the  train  until  it  made  that  ourve.  She 
states  that,  when  told  the  train  was  coming,  she  looked  and  saw  the  smoke 
before  the  engine  got  in  the  street,  when  she  was  coming  away,  and  saw  the 
locomotive  when  it  came  around  into  the  street  when  she  crossed  over  the 
street.  She  testified  that  she  neither  received  nor  heard  any  notice  or  warn- 
ing that  the  train  was  coming  from  the  flag-man,  who  testified  that  they  had 
warned  her  that  the  train  was  coming. 

Witness  Hines  testified  that  the  train  was  running  at  a  high  rate  of  speed, 
— ^20  or  30  miles  an  hour;  that  Poplar  street  was  an  improved,  traveled  street, 
curbed,  guttered,  and  with  sidewalks;  that  he  first  saw  the  woman  in  front 
of  Mrs.  Saur^s;  that  the  watchman  was  standing  on  the  corner  of  Second 
street;  that  he  saw  the  engine  just  coming  around  the  curve;  that  the  watch- 
man ran  towards  the  wagon;  that  Mrs.  Neier  turned  her  horse  around,  and 
tried  to  get  into  the  alley,  and  at  that  time  the  train  had  just  come  around  the 
curve;  that  the  wagon  was  four  or  five  feet  wide. 

Mr.  Isbell  testified  that  he  was  in  charge  of  the  locomotive,  as  engineer, 
when  the  accident  with  the  milk  wagon  occurred;  that  when  he  turned  the 
curve  into  Poplar  street,  his  fastest  speed  was  16  or  18  miles  an  hour;  that  it 
depended  on  the  condition  of  the  rails  as  to  how  soon  a  passenger  train  could 
be  stopped;  at  that  time  they  were  wet  and  muddy,  and  caused  the  locomo- 
tive to  slip;  that  when  he  struck  the  curve  he  did  not  see  the  wagon  in  front 
of  him ;  that  he  was  probably  looking  north,  but  saw  the  wagon  when  he 
looked  fully  around  the  curve ;  that  he  did  not  see  any  flag-man  give  him  the 
signal  to  stop;  that  his  train  consisted  of  a  locomotive,  one  baggage  car,  and 
four  passenger  cars;  that  such  a  train  running  at  16  or  18  miles  an  hour  could 
usually  be  stopped  by  using  all  means  to  stop  it  in  Qvq  or  six  car  lengths; 
that  when  he  saw  the  wagon  he  tried  to  stop,  reversed  the  engine,  gave  her 
steam,  and  worked  in  the  backward  motion,  and  gave  the  engine  sand;  that 
there  was  no  way  provided  for  giving  the  brakeman  on  the  passenger  cars 
a  signal  to  put  on  the  brakes  except  by  whistling;  that  he  put  on  his  brakes, 
but  did  not  know  whether  or  not  the  brakes  were  put  on  the  passenger  cars. 
In  answer  to  the  question  whether  he  did  everything  he  could  do,  he  answered: 
"1  could  have  bio  wed  the  whistle  and  call  for  brakes,  but  we  were  not  allowed 
to  do  so;  1  had  a  whistle  and  could  have  blown  it  if  it  did  not  happen  to  be 
out  of  condition ;''  that  when  he  got  around  the  curve  he  was  running  10  or  12 
miles  an  hour;  that  with  the  number  of  cars  he  had  he  could  not  have  struck 
that  curve  at  6  miles  an  hour  and  made  the  grade  up  Poplar  street;  that  it 
was  likely  he  could  not  have  gotten  around  the  curve;  that  resistance  begins 
there. 

The  plaintiff  also  put  in  evidence  an  ordinance  of  the  city  of  St.  Louis,  mak- 
ing it  a  misdemeanor  for  trains  to  be  run  on  certain  streets  (of  which  Poplar 
street  was  one)  at  a  greater  rate  of  speed  than  six  miles  an  hour.  The  evi- 
dence shows  that  the  distance  from  the  point  where  the  locomotive  entered 
Poplar  street  to  the  point  of  the  accident  was  about  381  feet;  that  the  hind 
wheels  of  the  wagon  were  caught  by  the  locomotive,  Mrs.  Neier  having  suc- 
ceeded in  getting  the  horse  and  front  part  of  the  wagon  across  the  track.  It 
was  also  shown  that  Poplar  street  was  but  21  feet  and  1  inch  between  the 
curb-stones;  that  the  railroad  track  is  5  feet  1  inch  wide  from  the  outside  of 
one  rail  to  the  outside  of  the  other;  that  the  curb  is  higher  than  the  street,  and 
that,  in  consequence  of  the  gutter,  vehicles  could  not  come  nearer  the  curb  than 
a  foot ;  that  passenger  cars  generally  project  18  inches  over  the  track  on  each 
side.  There  is  evidence  also  tending  to  show  that  the  nearest  way  for  a  per- 
son to  get  out  of  the  way,  standing  where  the  wagon  stood,  would  be  to  cross 
the  track  to  the  alley  on  the  opposite  side. 
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Clark  testified  in  substance  that  he  was  on  Poplar  street  when  the  accident 
occurred;  tliat  he  saw  the  flag-men  giving  signals,— one  of  them  going  to- 
wards the  wagon,  telling  plaintiff  to  get  out  of  the  way,  but  could  not  say 
that  she  heard  him;  that  witness  went  to  the  wagon  and  told  plaintiff  '*to 
look  out,  the  train  was  coming;"  that  he  did  not  know  the  train  was  coming 
till  he  got  down  to  the  wagon. 

Driscol,  one  of  the  flag-men,  testified  that  he  saw  the  train  coming  down 
Second  street,  and  as  plaintiff  came  down  to  Saur's  he  hallooed  to  her  to  get 
out  of  the  way,  the  train  was  coming;  that  he  had  seen  her  several  times  be- 
fore, and  that  she  was  slow  in  getting  out  of  the  way;  that  they  had  to  stop 
the  trains  for  her  several  times.  He  further  testified  that  he  saw  the  woman 
try  to  get  out  of  the  way  when  the  train  was  about  in  sight  coming  round  the 
ourve.  He  further  said  as  follows:  '*I  cannot  say  why  this  train  was  not 
stopped  on  this  lady^s  account;  I  cannot  see  into  that;  I  done  my  endeavors 
to  stop  it;  it  is  the  engineer's  place  to  do  that;  I  waved  my  flag  towards  the 
train  in  order  to  make  it  stop;  the  train  was  between  Main  street  and  the 
ourve;  the  engineer  is  supposed  to  pay  attention  to  signals,  and  stop  the  train 
when  he  is  signaled  to  do  so.  It  looks  like  he  did  not  do  so  in  this  instance." 
Two  other  flag-men  testified  as  to  their  giving  signals,  and  the  evidence  tended 
to  show  that  plaintiff  was  well  acquainted  with  the  time  that  defendant's 
trains  ran  on  that  street,  and  that  she  might  have  driven  to  a  vacant  space 
a  short  distance  off  on  the  same  side  of  the  street  she  was  on,  without  turn- 
ing her  horse  around,  but  in  order  to  do  so  would  have  to  drive  towards  the 
approaching  locomotive.  There  was  evidence  tending  to  show  that  in  conse- 
quence of  the  grade  and  the  "  very  sharp  curve  in  coming  off  the  levee  into 
Poplar  street,  that  a  train  of  four  passenger  coaches  and  one  baggage  car  could 
nut  get  around  the  curve  and  run  up  to  Fifth  street  at  a  speed  of  six  miles  an 
hour  without  putting  on  two  locomotives,  and  that  to  do  this  would  be  at- 
tended with  danger."  The  evidence  tended  to  show  that  the  collision  oc- 
curred about  20  or  25  minutes  after  6  o'clock,  and  that  the  train  was  due  at 
10  minutes  after  6.  In  rebuttal  Mrs.  Neier  denied  having  received  any  sig- 
nals from  the  flag-men,  or  that  she  heard  any  warning  given  by  them,  or  that 
the  train  had  ever  been  stopped  on  her  account.  There  was  also  some  evidence 
tending  to  show  that  the  curve  approaching  Poplar  street  could  have  been  less 
sharp  by  acquiring  additional  ground  on  which  to  make  it. 

The  plaintiff  having  driven  her  wagon  upon  a  vacant  lot  to  get  out  of  the 
way  of  the  train,  which  she  was  informed  was  coming  soon,  and  having 
waited  in  a  house  near  by  for  10  minutes  and  where  she  took  a  cup  of  coffee, 
then  returned  to  her  wagon,  and  neither  seeing  any  flag-man  nor  train,  might 
well  have  supposed,  it  then  being  past  train-time,  that  she  could  with  safety 
deliver  milk  to  her  customers  on  Poplar  street,  and  while  delivering  it  she 
was  notified  tliat  the  train  was  coming.  Finding  herself  in  a  perilous  situa- 
tion,— ^for  it  was  rendered  so  by  the  fact  that,  after  taking  from  the  width  of 
the  street  the  width  of  the  track,  the  widtli  of  the  gutter,  and  the  projection 
of  the  cars  over  the  track,  there  would  only  be  left  on  the  side  of  the  street 
she  was  on  a  space  of  five  and  a  half  feet  between  the  passing  cars  and  the 
outer  edge  of  the  gutter,  and  four  or  five  feet  of  this  space  was  occupied  by 
her  wagon,  it  having  been  shown  by  the  evidence  to  be  four  or  five  feet  wide, 
— ^thus  surrounded  with  danger,  and  the  peril  coming  upon  her  suddenly,  we 
cannot  say,  as  a  matter  of  law,  that  she  was  guilty  of  contributory  negligence 
in  endeavoring  to  escape  from  it  by  crossing  the  track  into  an  alley  only  about 
30  feet  away,  which  was  an  avenue  of  escape;  especially  so  in  view  of  the  fact 
that  when  she  attempted  to  make  the  crossing  the  train  was  just  coming 
round  the  curve  into  Poplar  street,  381  feet  distant  from  where  she  was,  and 
the  further  fact  that  its  speed  was  limited,  by  ordinance,  to  six  miles  an  hour, 
and  that,  by  using  all  means  to  stop  the  train,  it  could  have  been  stopped,  ac- 
cording to  the  evidence  of  the  engineer,  if  running  at  the  rate  of  16  or  18 
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miles,  in  250  or  300  feet.    Petty  v.  Bailtoay  Co.,  88  Mo.  816,  and  cases  cited; 
Basset  v.  City  of  St.  Joseph,  53  Mo.  290. 

The  instructions  given  and  refused  are  copied  in  the  opinion  of  the  court  of 
appeals,  (12  Mo.  App.  25,)  and  the  objections  to  them  fully  considered,  and 
approving  what  is  there  said  in  the  disposition  of  them,  we  deem  it  unneces- 
sary either  to  copy  or  comment  upon  them  here.  We  are  also  satisfied  with 
the  ruling  there  made,  and  the  reasons  given  for  it,  with  reference  to  the  ob- 
jection made  that  the  ordinance  limiting  the  rate  of  speed  of  locomotives  and 
cars  to  six  miles  an  hour  was  unreasonable,  as  applied  to  that  locality  in  ques- 
tion, and  therefore  void.    Judgm^it  affirmed. 

(All  concur,  except  Sherwood,  J.,  absent.) 


Straus  et  al.  v.  Imperial  Fire  Ins.  Co. 

(Supreme  Court  of  MissourL    February  6, 1888.) 

Insuranob— Conditions  in  Policy— Rbsistancb  to  Lawful  Authoritt. 

A  clause  in  a  fire  insurance  policy,  providing  that  the  company  shall  not  be  liable 
for  **  damage  by  fire  which  shall  happen  or  arise  *  *  ♦  by  any  person  or  persons 
engaged  or  concerned  in  notorious  resistance  to  the  authority  ox  magistrates,  or  to 
any  other  lawful  authority, "  f oUowing  other  clauses  relieving  the  company  from 
liability  when  the  fire  shall  happen  by  invasion,  foreign  enemy,  insurrection,  or  civil 
commotion,  does  not  free  the  company  from  liability  for  a  fire  caused  by  four  or  five 
convicts  while  attempting  to  escape  from  prison,  an  attempt  easily  quelled  by  the 
guards,  although  exaggerated  accounts  oi  the  matter  caused  ^eat  excitement  in 
the  neighborhood,  as  tne  notorious  resistance  to  authority  mentioned  in  the  policy, 
construed  in  connection  with  the  other  clauses,  refers  to  acts  engaged  in  by  many 
persons,  and  widely  known  at  the  time,  and  not  to  those  of  a  few  persons,  the  re- 
sults of  which  become  notorious. 

Appeal  from  St.  Louis  court  of  appeals. 

Charles  Nayel  and  Henry  Hitchcocki  tor  appellants.  Henry  T.  Kent,  for 
respondent 

Black,  J.  The  policy  of  insurance  upon  which  this  action  was  based  cov- 
ered certain  personal  property  and  machinery  located  in  the  state  penitentiary 
at  Jefferson  City.  The  property  was  destroyed  by  fire  on  the  twenty-third 
February,  1883.  The  plaintiffs  Straus  &  Co.  recovered  a  judgment  in  the  cir- 
cuit court,  which  was  reversed  by  the  court  of  appeals,  and  they  appealed  to 
this  court. 

The  defenses  to  the  action  are  baaed  upon  the  following  stipulations  in  the 
policy:  "Provided,  always,  and  it  is  hereby  declared  and  agreed,  that  these 
respective  companies  shall  not  be  liable  to  make  good  any  loss  or  damage  by 
fire  which  shall  happen  or  arise  *  *  *  by  any  person  or  persons  engaged 
or  concerned  in  any  riot,  or  in  notorious  resistance  to  the  authority  of  magis- 
trates, or  to  any  other  lawful  authority. 

While  the  evidence  is  voluminous,  thare  is  little  or  no  conflict  in  it,  and  the 
facts  are  these:  The  penitentiary  buildings,  of  which  there  are  a  number,  are 
surrounded  by  a  high  stone  wall.  The  penitentiary  was  operated  on  the  con- 
tract system,  and  the  plaintiffs  used  one  of  the  buildings  for  manufacturing 
purposes  by  the  employment  of  hired  prison  labor.  About  95  men  were  em- 
ployed in  the  second  story,  in  manufacturing  harness.  The  first  story  was 
used  as  a  collar  factory,  and  was  divided  into  two  rooms.  Some  65  men  were 
employed  in  the  front  room,  and  26  in  the  rear  one,  which  was  called  the  "stuff- 
ing room."  The  state  furnished  a  guard,  or  time-keeper,  for  each  of  these 
rooms,  whose  duty  it  was  to  keep  the  time  of  the  men,  to  keep  order,  and  re- 
port to  the  deputy- warden  all  violations  of  the  prison  rules;  but  they  were  not 
permitted  to  carry  arms.  The  contractors  furnished  a  foreman  for  each  room. 
At  the  time  of  the  fire  there  were  1,400  convicts  in  the  prison.  Between  12 
and  1  o'clock  on  the  twenty-third  February,  1883,  the  convicts  returned  from 
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the  dinlng-hall  to  the  shops,  under  the  direction  of  their  guat-ds.  It  was  the 
duty  of  the  convicts  to  take  their  respective  places  at  the  work  benches,  but 
they  could  work  or  not,  as  they  preferred,  until  1  o'clock.  Mr.  Tarlton,  tlie 
guard  for  the  second  floor  of  the  building  used  by  the  plaintfffs,  remained  on 
the  upper  floor  platform  of  the  outside  stairway  while  the  men  in  his  charge 
passed  into  the  room.  Tla-ee  or  four  convicts  under  the  leadership  of  John- 
son, a  convict,  unobserved  by  Tarlton,  with  knives  used  at  the  benches  in  their 
hands,  went  down  the  inside  stairway  to  the  6rst  floor.  Johnson  stepped  up 
to  Van  Horn,  guard  in  the  front  lower  room,  and  Snyder,  foreman  in  the  same 
room,  who  were  then  talking  together,  and  commanded  them  to  keep  quiet, 
saying  to  Snyder  that  he  would  kill  him  if  he  moved,  and  to  both  of  them  that 
if  they  kept  quiet  they  would  not  be  hurt.  Johnson  left  the  guard  and  fore- 
man in  charge  of  his  associates,  and  went  to  the  other  room,  apparently  for 
the  purpose  of  getting  assistant  foreman  Schinberg,  who  escaped,  crying  "Mur- 
der I  '*  Joh nson  then  came  back,  and  demanded  of  Snyder  his  clothes,  threaten- 
ing  to  kill  him  if  he  did  not  give  them  up,  and  at  the  same  time  cut  his  apron 
string.  Snyder  yielded  up  his  pants,  vest,  and  hat,  and  Johnson  put  them  on 
over  his  prison  garb,  took  a  coat  from  another  guard  by  the  name  of  Flatt,  and 
went  into  the  yard.  There  he  procured  a  ladder  and  went  to  the  inclosure 
wall,  and  was  attempting  to  place  the  ladder  against  the  wall,  when  the  guard 
on  the  wall  accosted  him,  and  Johnson  said  "there  was  a  riot  in  the  yard,  and 
that  he  had  been  sent  to  hold  that  post."  Baffled  in  this  effort  by  the  threat 
of  the  guard  to  shoot  him,  Johnson  went  back  to  the  collar  room,  cursing,  and 
calling  upon  the  convicts  to  follow  him.  He  then  passed  into  the  "stuflSng 
room,"  and  in  the  presence  of  the  guard,  foreman,  and  convicts,  struck  a  match 
and  set  fire  to  a  quantity  of  straw.  At  the  alarm  of  fire,  the  engineer  at- 
tached two  lines  of  hose  to  the  fire  plug,  and  was  proceeding  with  one  line  of 
hose  when  Johnson  struck  him,  and  at  the  same  time  Johnson  and  his  three 
or  four  associates  with  their  knives  cut  the  hose  so  as  to  render  them  useless. 
Johnson  then  gave  up  to  Snyder  the  latter's  clothes,  and  with  knife  and  club 
in  hand  went  to  Sullivan's  factory,  and  endeavored  to  raise  a  mutiny,  but 
failed  in  his  efforts.  Deputy-Warden  Bradbury,  at  this  time,  with  his  pistol 
in  hand,  arrested  Johnson,  and  put  him  and  his  three  or  four  associates  in 
confinement.  The  disturbance,  up  to  the  time  of  the  fire,  lasted  not  more 
than  15  or  20  minutes,  and  during  that  time  the  convicts,  save  Johnson  and 
his  three  or  four  associates,  were  under  the  control  of,  and  obeyed  every  order 
of,  their  unarmed  guards.  While  the  fire  was  in  progress,  many  of  the  con- 
victs, detailed  by  the  deputy-warden,  took  an  energetic  and  faithful  part  in 
saving  property.  Outside  of  the  prison  walls,  exaggerated  reports  were  cir- 
culated, and  the  adjutant  general  caused  a  company,  composed  of  citizens  and 
legislators,  to  be  armed;  but  Deputy- Warden  Bradbury,  who  was  within  the 
prison  walls  during  the  entire  time,  says  he  had  no  notice  of  this  outside  or- 
ganization, did  not  request  or  need  it,  and  at  no  time  did  a  convict  refuse  to 
obey  his  orders. 

No  complaint  is  made  of  the  rulings  of  the  court  in  respect  to  the  riot  clause; 
but  defendant  complains  of  the  instructions  given  by  the  court,  of  its  own 
motion,  on  the  other  branch  of  the  defense.  The  material  parts  of  that  in- 
struction are  as  follows:  "The  court  further  instructs  you  that  the  phrase 
<  notorious  resistance  to  lawful  authority,*  as  used  in  this  instruction,  and  in 
the  policy  of  insurance,  means  (as  applied  to  the  circumstances  of  the  present 
case)  a  resistance  of  such  magnitude,  and  accompHnied  with  such  show  of 
force,  as  operated  for  the  time  being  to  disrupt  prison  discipline,  and  free  the 
inmates  of  said  penitentiary,  or  large  numbers  of  them,  from  the  restraints 
of  law,  and  from  the  restraints  of  prison  regulations.  It  does  not  mean  a  re- 
sistance to  authority  on  the  part  of  one  person,  or  a  few  persons,  that  was 
readily  and  speedily  overcome  by  the  prison  officials,  without  losing  their  con- 
trol over  the  great  majority  of  the  inmates  of  said  prison."    It  must  be  con- 
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<%ded  that  this  instruction,  in  the  light  of  the  evidence,  amounted,  practi- 
cally, to  a  direction  to  the  jury  to  find  for  the  plaintiffs  on  the  clause  of  the 
policy  therein  defined.  The  real  question  in  the  case  is  whether  the  evidence 
tends  to  establish  a  defense  based  on  that  clause. 

We  are  not  aware  of,  and  counsel,  with  their  uniform  diligence,  have  been  un- 
Able  to  discover, any  case  in  which  a  clause  has  been  construed  and  applied  which 
exempts  the  insurers  from  loss  ''by  fire  which  shall  happen  or  arise  *  4t  * 
by  any  person  or  persons  in  notorious  resistance  to  the  authority  of  magistrates, 
or  to  any  other  lawful  authority. "  This  clause  is  a  part  of  the  printed  portion 
•of  the  policy,  and  it  is  clear  it  was  not  specially  designed  for  this  particular  pol- 
icy, but  for  genera]  use,  and  it  is  in  this  light  we  must  understand  and  treat  it 
The  term  "magistrates"  is  evidently  used  in  the  general  sense  of  a  public  civil 
officer.  When  these  four  or  five  convicts  went  to  the  lower  room,  and  there, 
by  their  actions  and  threats,  put  the  guard  or  time-lceeper  and  foreman  in  their 
power,  they  were  in  resistance  to  lawful  authority  of  the  prison,  and  it  may 
be  conceded  to  "lawful  authority"  within  the  meaning  of  the  policy.  But 
this  is  not  enough  to  relieve  the  insurers;  the  fire  must  happen  by  a  person  or 
persons  in  notorious  resistance  to  the  constituted  authorities.  It  cannot  be 
that  the  notoriety  indicated  means  that  which  arises  and  flows  from  the  results 
alone  of  the  incendiary  act.  Should  a  person  resist  the  efforts  of  an  officer  to 
arrest  him,  and  in  doing  so  set  fire  to  a  buildings  and  thereby  destroy  the  same 
And  one  or  more  human  beings,  and  the  whole  affair,  by  reason  of  the  enor- 
mity of  the  consequences,  becomes  a  matter  well  known,  it  could  not  be  fairly 
said  that  the  insurers,  under  such  a  clause,  would  be  relieved  from  the  pay- 
ment of  the  loss.  Such  a  construction  would  make  the  notoriety  which  fol- 
lows as  an  incident  the  criterion,  whereas  the  policy  clearly  means  that  there 
is  existing  and  going  on  a  notorious  resistance  to  the  authorities.  The  evi- 
dence of  the  organization  of  a  company  of  men  on  the  outside  of  the  walls  of 
the  prison,  as  a  prudential  measure,  is  therefore  of  little  or  no  consequence. 

But  it  is  urged  that  the  instruction  is  faulty  in  this:  that  it  requires  the  re- 
sistance to  be  of  too  great  a  magnitude  in  point  of  seriousness  and  the  num- 
ber of  persons  engaged  in  it. 

Webster  defines  "notorious"  as  "generally known  and  talked  of  by  the  pub- 
lic; universally  believed  to  be  true;  manifest  to  the  world,"  etc.  Thus  we 
speak  of  one  as  a  notorious  thief.  The  word  has  a  defined  signification  in  de- 
scribing that  adverse  possession  upon  which  one  may  found  a  claim  to  land. 
The  possession  must  be  open,  or  visible  and  notorious.  As  said  in  Armstrong 
V.  MorriU,  14  Wall.  145,  "secret  possession  will  not  do,  as  publicity  and  noto- 
riety are  necessary  as  evidence  of  notice,  and  to  put  those  claiming  an  adverse 
interest  upon  inquiry."  In  these  and  like  cases  the  idea  of  a  number  of  per- 
sons engaged  in  the  act  is  wanting,  it  is  true.  But  this  contract  must  be  ctm- 
atrued  as  a  whole.  As  said  in  Barton  v.  Insurance  Co.,  42  Mo.  158:  "With 
respect  to  the  rules  of  construction  in  policies  of  insurance,  except  in  cases  re- 
lating to  warranties,  it  is  the  duty  of  the  court  to  adopt  the  construction  that 
in  their  judgment  shall  best  correspond  with  the  real  intention  of  the  parties. " 
Again,  when  a  clause  stands  with  others  its  sense  may  be  gathered  from  those 
which  immediately  precede  and  follow  it.  Harper  v.  Insurance  Co,,  19  Mo. 
^06.  The  clause  here  in  question  is  preceded  by  others  which  relieve  the  com- 
pany from  payment  of  the  loss  when  the  fire  shall  happen  by  any  invasion,  for- 
eign enemy,  insurrection,  or  civil  commotion,  lawful  military  power,  usurped 
power,  or  by  any  person  or  persons  engaged  in  a  riot.  The  class  notion  pre- 
vailing in  these  cases  is  that  there  is  an  unusual  and  extraordinary  state  of 
affairs,  a  state  of  affairs  in  which,  and  for  the  time  being,  the  usually  consti- 
tuted civil  authorities  are  overpowered  and  inadequate  to  successfully  contend 
with  the  existing  emergency.  All  this  is  true  in  respect  to  the  clause,  "noto- 
rious resistance  to  lawful  authority."  It  was  never  in  the  mind  or  contem- 
plation of  the  insured  or  insurers  that  the  company  should  be  relieved  from 
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payment  of  the  loss  when  the  fire  should  happen  duringthose  occasions  of  r^ 
distance  to  the  authorities  which  usually  well-regulated  governments  are  at 
all  times  prepared  to  overcome,  even  though  well  or  publicly  known.  Had 
such  been  intended,  different  language  would  have  been  usckI.  Such  a  con- 
struction would  make  the  most  trivial  disobedience  to  the  commands  of  an 
oillcer,  if  seen  or  heard  by  a  multitude  of  people,  a  case  of  notorious  resistance. 
The  expression  must  be  understood  in  a  more  general  sense* — the  sense  before 
stated. 

Now,  in  this  case,  the  sum  and  substance  of  the  evidence  is  that  these  three, 
four,  or  Ave  convicts  secretly  combined,  it  would  seem,  to  free  themselves 
from  prison  restraint.  They  put  two  unarmed  guards  and  as  many  foremen 
in  practical  aiTest.  These  guards  or  time-keepers  had  no  authority  to  make 
arrests  or  to  inflict  a  punishment  for  disobedience  to  the  prison  rules,  but  were 
required  to  report  to  their  superior.  The  other  prisoners  were  at  all  times 
obedient.  The  moment  these  refractory  convicts  came  in  contact  with  an  offi- 
cer authorized  to  arrest,  they  yielded  i  m mediate  submission .  The  prison  power 
was  adequate  to  overcome  such  a  resistance,  and  it  was  nothing  more  than  a 
state  of  affairs  which  ought  to  be  prepared  for  at  any  and  all  times.  Our  con- 
clusion is  that  the  evidence  does  not  tend  to  make  out  a  case  within  the  con- 
dition of  the  policy  in  question,  and  the  court  might  well  have  so  directed  the 
jury.    That  being  so,  the  judgment  of  the  circuit  court  ought  to  be  affirmed. 

The  judgment  of  the  court  of  appeals  is  therefore  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  it  to  affirm  the  judgment  of  the  cir- 
cuit court. 

Shebwood,  J.,  absent.    The  other  judges  concur. 


Gabbison  v.  Babbagb  Tbansp.  Co.  et  aZ. 
(Supreme  Cowrt  of  Midiowri.    Febmary  6, 1888.) 

CABBIBB9— Of  Gk)OD8— Failure  to  Delitbb— Remedies. 

A  shipper  against  whom  judgment  has  been  rendered  for  f ailare  to  deliver  gooda 
as  agreed,  by  an  assignment  of  the  bill  of  lading,  oannot  maintain  an  action  on  such 
judgment  against  the  carrier  who  had  issued  the  bill  of  lading,  although  the  car- 
rier was  notified  of  the  pendency  of  the  action,  and  requested  to  defend,  since  the 
latter  could  not,  had  it  been  a  party  to  the  action,  have  set  up  the  defenses  avail- 
able as  against  the  shipper. 

Appeal  from  St.  Louis  circuit  .court;  Shefabd  Babolay,  Judge. 

Transferred  from  St.  Louis  court  of  appeals. 

Daniel  E,  (Harrison  filed  a  petition  in  the  St.  Louis  circuit  court  against  tlie 
Babbage  Transportation  Company  and  others,  to  recover  from  defendant  the 
amount  of  a  judgment,  costs,  and  attorney's  fees  paid  by  plaintiff  by  reason 
of  a  suit  against  him  by  the  Ohoteau,  Harrison  ft  Yalle  Iron  Company,  for 
failure  to  deliver  the  full  number  of  tons  of  old  iron  named  in  a  bill  of  lading 
issued  by  defendant,  which  had  been  transferred  to  plaintiff,  and  by  him  to 
the  iron  company.  From  the  order  of  the  court  below,  sustaining  a  demurrer 
to  the  petition,  plaintiff  appeals. 

Edtoard  Cunningham^  Jr.^  for  appellant.  Qiwa  Campbell^  for  respond- 
ents. 

NoBTON,  0.  J.  This  case  is  before  us  on  plaintiff's  appeal  from  the  action 
of  the  circuit  court  of  the  city  of  St.  Louis  in  sustaining  a  demurrer  to  his  pe- 
tition. 

The  substantial  averments  of  the  petition  are  as  follows:  That  defendants 
are  corporations,  and  at  the  dates  mentioned  were  common  carriers  of  goods 
from  the  city  of  New  Orleans  to  the  city  of  St.  Louis:  that  about  the  thir- 
teenth of  December,  1879,  the  firm  of  Minnegerode  &  Berl,  at  the  city  of 
New  Orleans,  delivered  to  the  Babbage  Transportation  Company  985  tons,  9 
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^*t.,  7  lbs.,  of  old  railroad  iron  belonging  to  said  firm,  to  be  safely  carried 
from  New  Orleans  to  St.  Louis,  and  there  to  be  delivered  to  said  firm  or  its  as- 
signs; that  said  Babbage  Transportation  Company  then  received  and  took 
charge  and  possession  of  said  iron,  for  the  purpose  aforesaid,  and  promised 
and  undertook,  in  consideration  of  freight  to  be  paid  it,  to  so  carry  and  deliver 
said  iron;  and  therefor  did  then  issue  and  deliver  to  said  firm  its  bill  of  lading, 
wherein  was  recited  the  receipt  by  it  from  said  firm  for  said  purpose  of  9^ 
tons,  9  cwt.,  7  lbs.,  of  old  railroad  iron.  The  petition  then  states  that  after- 
wards, about  the  nineteenth  of  December,  1879,  and  while  said  iron  was  in 
the  hands  of  said  Babbage  Company,  its  officers,  directors,  and  stockholders 
caused  the  defendant,  the  St.  Louis  &  New  Orleans  Transportation  Company, 
to  be  organized  and  incorporated  as  its  successor,  with  the  same  stockholders, 
directors,  and  officers;  that  all  the  capital  stock  of  the  new  company  was  gra- 
tuitously issued  as  full  paid  to  the  old  stockholders  in  proportion  to  their  re- 
spective shares  in  the  old  company,  and  that  immediately  thereafter,  about 
the  second  of  January,  1880,  said  stockholders,  officers,  and  directors,  acting 
for  both  companies  at  the  same  time,  transferred  and  delivered  over,  and 
caused  to  be  transferred  and  delivered  by  the  old  company  to  the  new,  all  the 
property,  franchises,  rights,  contracts,  and  business  of  the  old  company;  that 
in  consideration  thereof  said  new  company  (St.  Louis  &  New  Orleans  Trans- 
portation Company)  assumed  all  obligations,  contracts,  and  liabilities  of  the 
old  company,  which  liabilities  were  less  in  amount  than  half  the  value  of  the 
property  so  transferred;  that,  besides  such  assumption,  no  consideration  was 
given  for  the  transfer;  that  in  pursuance  of  the  transfer  and  assumption,  the 
new  company,  about  the  second  of  January,  1880,  took  charge  and  possession 
of  all  the  property,  franchises,  rights,  contracts,  and  business  of  the  Babbage 
Company,  and  without  the  consent  or  knowledge  of  Minnegerode  &  Berl,  or 
of  plaintiff,  took  charge  and  possession  of  the  aforesaid  lot  of  iron,  till  then  at 
New  Orleans  in  the  hands  of  the  old  company,  to  be  carried  by  the  new  com- 
pany under  the  aforesaid  bill  of  lading,  and  to  be  delivered  as  was  therein 
provided. 

The  petition  then  states  that  after  delivery  of  the  iron  to  the  old  com- 
pany, and  before  its  arrival  at  St.  Louis,  Minnegerode  &  Berl  exhibited  the 
bill  of  lading  to  the  plaintiff,  and  that  plaintiff,  upon  the  faith  of  the  bill, 
bought  the  consignment  of  iron  from  Minnegerode  &  Berl  as  being  985  tons, 
9  cwt.,  7  lbs.,  and  for  value  took  from  them  an  assignment  of  the  bill  of  lad- 
ing; that  thereafter,  and  before  the  arrival,  plaintiff,  upon  the  faith  of  the 
bill  of  lading,  sold  said  shipment  of  iron  as  being  985  tons,  9  cwt.,  7  lbs.,  to 
the  Choteau,  Harrison  &  Yalle  Iron  Company,  at  the  price  of  $44.50  per  ton, 
— that  being  the  value  thereof  at  the  time  of  its  arrival  at  St.  Louis,  to  be  de- 
livered on  its  arrival  at  the  steam-boat  landing  at  St.  Louis,  that  being  the 
place  where  it  was  delivered  by  the  carrier;  that  about  the  time  of  arrival  said 
Choteau,  Harrison  &  Yalle  Iron  Company  paid  plaintiff  $43,852.60,  the  pur- 
chase price  in  full,  for  985  tons,  9  cwt.,  7  lbs.;  that  before  arrival  plaintiff 
had  notified  defendants  that  the  bill  of  lading  had  been  assigned  to  him  and 
the  iron  bought  by  him  and  sold  by  him  as  aforesaid;  that  about  the  fifth  of 
February,  1880,  defendants  notified  plaintiff  that  the  iron  had  arrived  at  St. 
Louis,  and  were  requested  by  plaintiff  to  deliver  it  to  said  Choteau,  Harrison 
&  Yalle  Iron  Company  on  the  landing  at  St.  Louis;  that  defendants  under- 
took and  proceeded  to  deliver  accordingly,  and  pretended  to  make  full  deliv- 
ery, and  did  make  partial  delivery  directly  to  the  Choteau,  Harrison  &  Yalle 
Iron  Company,  and  on  the  seventh  of  February,  1880,  represented  to  plain- 
tiff that  they  had  completed  the  full  delivery  on  that  day;  that  plaintiff  then 
paid  defendants'  freight  and  charges  on  the  iron. 

The  petition  further  states  that  no  delivery  of  said  iron  was  ever  made  by 
defendants,  and  that,  soon  after  said  seventh  of  February,  the  Choteau,  Har- 
rison &  Yalle  Iron  Company  claimed  of  plaintiff  that  only  905  tons,  670  lbs., 
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of  said  iron  was  delivered,  and  that  there  was  a  shortage  of  80  tons,  338  lbs., 
of  the  iron  called  for  by  the  bill  of  lading,  which  deficiency,  at  the  price  and 
value  of  the  iron  at  the  time  and  place  of  delivery,  amounted  to  $3,566.85, 
which  sum,  with  interest  from  the  seventh  of  February,  it  claimed  and  de- 
manded of  plaintiff,  and  brought  its  suit  therefor  against  plaintiff;  that  plain- 
tiff notified  defendants  of  the  claim  and  of  the  suit,  and  requested  defendants 
to  come  in  and  defend  the  suit;  that  defendants  aide()  plaintiff  in  obtaining 
evidence,  but  refused  to  become  parties  of  record  to  the  suit;  that  plaintiff  de- 
fended the  suit  in  good  faith,  and  to  the  best  of  his  ability,  and  employed  at- 
torneys to  conduct  the  defense,  but  that  the  suit  resulted  in  a  judgment 
against  the  plaintiff  for  $3,912.92,  and  costs,  6247.45,  of  which  these  defend- 
ants then  had  notice. 

The  petition  states,  further,  that  the  only  matter  in  controversy  in  said  suit 
was  the  amount  of  iron  delivered  by  these  defendants  to  the  Choteau,  Har- 
rison &  Yalle  Iron  Company,  as  aforesaid, — ^the  plaintiff  in  that  suit  claiming 
that  only  905  tons,  670  lbs.  was  delivered,  and  this  plaintiff,  there  defendant, 
contending  that  985  tons,  9  cwt.,  7  lbs.,  was  delivered;  that  when  said  judg- 
ment was  rendered,  this  plaintiff  made  bis  motion  for  a  new  trial,  and,  it  be- 
ing overruled,  he,  in  ample  time  for  appeal,  offered  these  defendants  to  take 
at  their  cost  an  appeal  from  the  judgment,  or  to  allow  these  defendants  the 
use  of  his  name  for  that  purpose,  which  offers  were  declined;  that  execution 
issued  on  said  judgment,  and  that  under  that  execution  the  sheriff  collected 
of  plaintiff,  on  the  fourth  of  April,  1883,  64>254.92,  and  that  besides  that  sum 
the  plaintiff  had  been  compelled  to  pay  in  attorney's  fees  and  costs  of  said 
suit,  $750,  making  a  total  of  $5,004.92.  For  this  sum,  with  interest,  judg- 
ment is  prayed. 

This  petition  predicates  the  right  of  plaintiff  to  recover  from  defendants  the 
amount  of  the  judgment,  costs,  etc.,  rendered  in  the  suit  of  Choteau,  Harrison 
&  Yalle  Iron  Company,  against  him  for  his  failure  to  deliver  80  tons  of  iron  ac- 
cording to  the  terms  of  his  contract,  upon  the  fact  that  they  had  notice  of  the 
pendency  of  the  suit,  and  opportunity  to  defend  the  same.  The  rule  go vemi ng 
in  such  cases  is  stated  in  Strong  v.  Insurance  Co.,  62  Mo.  299,  as  follows: 
"When  one  is  bound  to  protect  another  from  a  liability,  he  is  bound  by  the 
result  of  a  litigation  to  which  such  other  is  a  party,  provided  he  had  notice  of 
the  litigation,  and  an  opportunity  to  manage  and  control  it. "  The  quali fication 
to  this  rule,  as  recognized  in  the  above  case,  as  well  as  the  case  of  Gant  v.  /n- 
surance  Co.,  68  Mo.  534,  and  WhitakerY.  McCormick,6  Mo.  App.  114,  is  that 
the  issues  and  defenses  in  the  two  suits  must  be  substantially  the  same.  The 
issues  in  the  suit  of  Choteau,  Harrison  &  Yalle  Iron  Company  against  Gar- 
rison were :  Did  Garrison  sell  and  agree  to  deliver  to  the  iron  company  985  tons 
of  iron  at  the  price  paid,  and  did  he  fail  to  comply  with  his  contract  in  not  de- 
livering 80  tons?  If  the  transportation  companies  had  come  in  and  undertook 
a  defense  of  that  suit,  they  could  not  have  defeated  the  iron  company's  recov- 
ery against  Garrison  for  his  failure  to  deliver  said  80  tons,  by  setting  up  either 
that  the  iron  had  not  been  received  by  them  for  carriage,  or  that  the  bill  of 
lading  had  not  been  issued  by  them,  or  that  if  issued,  and  the  iron  received, 
that  80  tons  of  it  had  been  lost  by  some  extraordinary  circumstance,  which 
either  by  the  terms  of  their  contract,  or  which  by  some  rule  of  law,  would  have 
exempted  them  from  liability  for  such  loss.  The  iron  company  could  not  have 
been  required  to  litigate  such  defenses,  and,  if  made  and  established,  they 
would  not  have  had  the  effect  of  exempting  Garrison  from  liability  for  the 
breach  of  his  contract  in  failing  to  deliver  the  number  of  tons  of  iron  which 
he  had  sold  and  been  paid  for,  and  which  he  agreed  to  deliver.  As  stating  a 
cause  of  action  against  defendants  on  a  shipping  contract,  the  petition  is  de- 
fective in  not  setting  forth  the  terms  of  the  contract,  and  alleging  a  breach 
thereof. 

Judgment  affirmed,  in  which  all  concur,  except  Sherwood,  J.,  absent. 
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State  v.  Kanaman. 
(Su/preme  Covrt  of  Mi88<yuH.    February  6, 1888.) 

Criminal  Ljlw—- Ck>MPLAiirr  and  Warrant— Appeal  prom  Justice  of  the  Peace. 

It  is  proper  for  the  circuit  court,  upon  appeal  from  a  justice's  judgment  oonvict- 
ing  defendant  of  a  misdemeanor,  to  dismiss  the  complaint,  upon  motion,  because 
made  by  a  private  person,  although  the  prosecuting  attorney  offered  to  file  an 
amended  complaint. 

Appeal  from  circuit  court,  Lawrence  county;  M.  G.  McGbeoor,  Judge. 

Christina  Kanaman  was  convicted  before  a  justice  of  a  misdemeanor.  She 
appealed  to  the  circuit  court,  where  the  complaint  was  dismissed  on  her  mo- 
tion.   From  that  action  of  the  circuit  court  the  state  appealed. 

T?ie  Attorney  General,  for  the  State.    Landrwn  i&  Davie,  for  respondent. 

Norton,  C.  J.  Complaint  was  made  by  a  private  person  before  a  justice 
of  the  peace  charging  defendant  with  a  misdemeanor.  She  was  tried  and 
convicted,  and  appealed  to  the  circuit  court,  when  she  filed  a  motion  to  dis- 
miss the  complaint,  on  the  ground  that  it  was  filed  by  a  private  person.  The 
prosecuting  attorney  offered  to  file  an  amended  complaint,  which  the  court  re- 
fused, and  sustained  the  motion  to  dismiss;  and  it  is  from  this  action  of  the 
court  that  the  state  has  appealed. 

On  the  authority  of  the  case  of  State  v.  Russell,  88  Mo.  648,  we  must  hold 
that  the  action  of  the  circuit  court  was  proper;  and  the  judgment  is  hereby 
affirmed. 

(All  concur,  except  Sherwood,  J.,  absent.) 


Wright  t>.  Gish  et  al. 
(Supreme  Covrt  of  Miasowri,    Februarv  6, 1S88.) 

1.  Public  Lands— Railroad  Gbants— Grant  in  Pilssbnti. 

The  act  of  congress  of  June  10. 1852,  granting  certain  public  lands  in  Missouri  to 
the  state,  for  the  puri^se  of  aiding  in  the  construction  of  l^e  Hannibal  &  St.  Joseph 
Railroad,  passed  the  title  to  the  state  in  prceserUii,  although  such  title  was  not  per- 
fected until  the  definite  location  of  the  road ;  and  a  subsequent  entry  of  a  portion  of 
such  lands  in  the  pubUc  land-office,  and  the  grant  of  a  patent  thereto,  were  Invtdid. 

2.  Bamb— Bntrt  on,  bt  Mistake. 

Plaintiff  brought  ejectment  for  lands,  his  title  to  which  defendant  deduced  from 
the  act  of  congress  of  June  10, 1852,  granting  certain  public  lands  in  Missouri  to 
the  state,  for  the  purpose  of  aiding  m  the  construction  of  the  Hannibal  &  St. 
Joseph  Railroad.  The  lands  in  suit  had  been,  in  1889,  by  mistake,  made  the  subiect 
of  an  entry  in  the  local  land-office.  The  error  was  not  corrected  until  1869,  after 
which  plaintifF  purchased  and  obtained  patent.  Held,  that  the  mistaken  entry  did 
not  except  the  land  in  suit  from  the  operation  of  the  grant  to  the  state. 

Appeal  from  circuit  court,  Livingston  county;  L.  H.  Waters,  Judge. 

Ejectment  by  James  Wright  for  the  recovery  of  lands  granted  to  Samuel 
Gish  by  the  Hannibal  &  St.  Joseph  Railroad,  which  was,  on  motion  of  Gish, 
made  a  party  defendant.    Verdict  for  the  defendants.    Plaintiff  appealed. 

L.  A.  CTiapman,  for  appellant.  C.  Mansur,  for  defendant  Gish.  TTiomas 
E,  Tumey  and  Strong  S  Mosman,  for  defendant  railroad. 

KoRTON,  G.  J.  This  suit  is  by  ejectment  to  recover  the  possession  of  the 
following  land  situated  in  Livingston  county,  viz.,  N.  E.  \  of  N.  E.  \  of  sec- 
tion 28,  township  58,  range  22.  Judgment  was  rendered  for  defendants,  from 
which  plaintiff  has  appealed,  and  assigns  as  the  chief  ground  of  error  the  ao- 
tion  of  the  court  in  giving  and  refusing  instructions.  Plaintiff,  in  support  of 
his  title,  put  in  evidence  a  patent  issued  to  him  by  the  United  States  for  the 
land  in  dispute,  dated  May  10, 1882.  To  overcome  the  right  of  plaintiff  to  re- 
cover on  this  patent,  defendants  rely  upon  two  grounds:  First,  That  by  vir- 
tue of  an  act  of  congress  of  June  10, 1852,  granting  certain  lands  to  the  state 
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to  aid  in  the  construction  of  certain  railroads,  the  title  tojthe  land  in  question 
was  vested  in  the  state.  Second.  That  hj  virtue  of  an  act  of  the  legislature 
approved  September  20,  1852,  the  title  of  the  state  was  vested  in  the  defend- 
ant Hannibal  &  St.  Joseph  Bailroad  Company.  In  support  of  this  claim  said 
acts  were  put  in  evidence,  and  it  was  further  shown  that  one  Elijah  Harvey 
had,  on  the  seventh  November,  18S9,  entered  at  the  local  land-office  at  Milan 
the  £.  i  of  N.  E.  ^  of  section  22,  township  58,  range  22;  that  the  local  land- 
officers,  in  posting  said  entry  on  the  tract-book,  by  mistake  marked  the  entry 
as  having  been  made  of  the  E.  |  of  K.  E.  ^  of  section  28,  township  58,  range 
22;  that  the  mistake  thus  made  oeing  discovered  at  thegeneilLl  land-office,  the 
commissioner  thereof,  on  the  tenth  day  of  April,  1869,  directed  the  local  offi- 
cers to  correct  the  mistake  on  their  books,  and  the  eleventh  day  of  April,  1877, 
the  local  officers  were  directed  by  the  commissioner  to  restore  the  land  to  mar- 
ket, and  add  the  land  in  suit  to  their  list  of  lands  for  sale,  and  on  the  twen- 
ty-second January,  1881,  the  land  in  suit  was  purchased  by  plaintiff,  and  the 
patent  read  in  evidence  was  issned  to  him.  The  evidence  further  showed 
that  the  route  of  the  Hannibal  &  St.  Joseph  Bailroad  was  located  and  fixed 
on  the  tenth  of  June,  1853,  and  the  road  was  completed  in  1859,  and  a  map 
showing  such  location  was  filed  in  the  general  land-office  in  Washington;  the 
distance  from  Hannibal  to  St.  Joseph  l^ing  206  miles.  The  state,  under  the 
grant  to  aid  in  its  construction,  was  entitled  to  receive  709,000  acres,  but  only 
received  in  consequence  of  prior  grants  and  sales  601,000  acres.  While  the 
evidence  shows  that  other  lands  were  selected  in  the  place  of  lands  lost  within 
the  six-mile  limit,  so  far  as  it  could  be  done  under  the  terms  of  the  grant,  it 
does  not  show  that  any  specified  tract  was  selected  in  lieu  of  any* particular 
tract  of  land  so  lost.  It  is  also  shown  that  the  land  in  controversy  was  within 
two  miles  of  the  road  as  located.  The  evidence  showed  that  the  land  in  ques- 
tion was  not  included  in  the  list  of  land  approved  by  the  secretary  of  the  in- 
terior, or  in  the  lists  forwarded  by  the  commissioner  of  the  general  land-office 
to  the  local  land-officers,  and  from  them  certified  to  the  railroad  company,  but 
that  it  was  upon  the  list  furnished  to  the  land-officers  of  the  company  from 
which  they  made  sales.  It  further  appears  that  the  land-officers  of  the  rail- 
road company,  in  1869,  sold  the  land  in  dispute  to  one  Findley,  who  went 
into  possession,  and  that,  upon  the  cancelkition  of  his  purchase  in  February, 
1880,  the  land  was  sold  by  the  company  to  defendant  Gish,  who  received  a 
warranty  deed  therefor  in  April,  1880,  at  which  time  the  whole  of  said  land 
was  under  fence,  and  in  cultivation.  The  circuit  Judge,  on  this  state  of  facts, 
tried  the  case,  as  shown  by  the  instructions,  on  the  theory  that  the  title  to 
said  land,  when  the  Hannibal  A  St.  Joseph  Bailroad  was  definitely  located, 
passed  to  the  state  by  virtue  of  the  grant  contained  in  the  act  of  1852,  of  con- 
gress, and  that  therefore  the  plaintiff,  though  holding  a  patent  issued  in  1882, 
could  not  recover. 

The  instructions  are  as  follows:  ''(1)  The  title  of  the  land  in  controversy 
passed  to  the  state  of  Missouri,  under  the  act  of  congress  of  June  10,  1852, 
upon  the  dednite  location  of  the  line  of  the  road  on  the  tenth  day  of  June, 
1858.  (2)  The  title  having  passed  from  the  government,  under  the  act  of 
congress  of  June  10»  1852,  and  before  the  entry  of  the  same  by  plaintiff's  an- 
cestor, the  patent  to  James  Wright  is  a  nullity,  and  plaintiff  cannot  recover." 
So  much  of  section  2  of  the  act  of  congress,  which  it  is  claimed  vested  the 
title  to  the  land  in  controversy  in  the  state,  is  as  follows:  ''And  be  it  further 
enacted,  that  there  be  and  is  hereby  granted  to  the  state  of  Missouri,  for  the 
purpose  of  aiding  in  making  the  railroads  aforesaid,  every  alternate  section  of 
land  designated  by  even  numbers,  for  six  sections  in  width  on  each  side  of 
said  road;  but,  in  case  it  shall  appear  that  the  United  States  have,  when  the  line 
or  route  of  said  roads,  or  either  of  them,  shall  be  definitely  fixed  by  the  authority 
aforesaid,  sold  any  section  or  any  part  thereof  granted  as  aforesaid,  *  *  * 
then  it  shall  be  lawful  for  any  agent  or  agents,  to  be  appointed  by  the  gov- 
v.6s.w.no.l0 — 45  ^  t 
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ernor  of  the  state,  to  select,  subject  to  the  approval  of  the  secretary  of  the 
interior,  from  the  lands  of  the  United  States  most  contiguous  to  the  tier  of 
sections  above  specified,  so  much  land  in  alternate  sections  or  parts  of  sections 
as  shall  be  equal  to  such  lands  as  the  United  States  have  sold.  *  *  *"  The 
fourth  section  provides  "that  the  said  lands  hereby  granted  to  the  said  state 
shall  be  subject  to  the  (itspo^af  of  the  legislature  thereof:  ♦  ♦  *"  and  the 
fifth  section,  after  providing  in  what  manner  sales  of  said  land  shall  be  made, 
enacts  that  the  road,  if  not  completed  in  ten  years,  no  further  sales  shall  be 
made  aud  the  lands  unsold  shall  revert  to  the  United  States." 

In  the  case  of  Schulenberg  v.  Harriman,  21  Wall.  44,  the  supreme  court  of 
the  United  States  was  called  upon  to  decide  whether,  under  a  similar  act  of 
congress  granting  lands  to  the  state  of  Wisconsin  to  aid  in  the  construction  of 
certain  railroads,  the  title  passed  in  virtue  thereof  to  the  state.  The  act  of 
congress  before  the  court  in  that  case  for  construction  is  identical  with  the 
act  of  June  10,  1852,  under  consideration,  except  that  it  granted  every  alter- 
nate section  of  land  designated  by  odd  numbers,  instead  of  every  alternate 
section  designated  by  even  numbers,  for  six  sections  in  width  on  each  side  of 
the  road;  and  it  is  there  held  that  the  act  was  a  grant  in  prcBsenti, and  passed 
the  title  to  the  state  to  the  odd-numbered  sections,  to  be  afterwards  located; 
when  the  route  of  the  road  was  fixed,  their  location  became  certain,  and  the 
title  which  was  previously  imperfect  acquired  precision,  and  became  attaclied 
to  the  land.  It  was  further  held  that  unless  there  are  other  clauses  in  a  stat^ 
ute  restraining  the  operation  of  words  of  present  grant,  they  must  be  taken, 
in  their  natural  sense,  to  import  an  immediate  transfer  of  title,  although  sub- 
sequent proceedings  may  be  required  to  give  precision  to  that  title,  and  attach 
it  to  specific  tracts.  So  in  case  of  Railroad  Co.  v.  U.  8.,  92  U.  S.  733,  it  is 
held  that  when  congress  enacts  "that  there  be  and  is  herdt>y  granted"  to  a 
state,  to  aid  in  the  construction  «f  a  specified  railroad,  "every  alternate  sec^ 
tion  of  land  designated  by  odd  numbers, "  within  certain  limits  of  each  side  of 
the  road,  the  state  takes  an  immediate  interest  in  land  so  sltnate,  whereto  the 
complete  title  is  in  the  United  States  at  the  date  of  the  act,  although  a  survey 
of  the  land,  and  a  location  of  the  road,  are  necessary  to  give  precision  to  the 
title,  and  attach  it  to  any  particular  tract.  A  direct  legislative  grant  is  the 
highest  muniment  of  title,  and  is  not  strengthened  by  a  subsequent  patent  to 
the  same  land.  Whitney  v.  Morrow,  112  U.  S.  693, 5  Sup.  Ct  Rep.  883.  See, 
also,  Lessieur  v.  Price,  12  How.  59,  12  Mo.  14. 

The  construction  thus  put  on  such  acts  of  congress  by  the  supreme  court 
of  the  United  States  is  binding  upon  us,  and  fully  justified  the  circuit  court 
in  trying  the  case  on  the  theory  it  did.  Notwithstanding  it  appeared  from 
the  tract-book  in  the  local  land-ofiice  that  the  land  in  dispute  was  posted  as 
having  been  entered  by  Harvey  in  1839,  it  did  not  so  appear  at  the  general 
land-office;  but,  on  the  contrary,  it  did  appear  from  the  records  in  the  latter 
office  that  such  posting  was  a  mistake  made  by  the  local  land-officers,  and  that 
in  fact  the  land  had  never  been  entered  by  him,  but  that  the  title  thereto  was 
in  the  United  States  at  the  time  the  act  of  tenth  June,  1852,  was  passed;  and 
for  these  reasons  we  do  not  think  that  the  land  in  question  was  excepted  from 
the  operation  of  the  grant.  If  Harvey  were  claiming  this  land,  or  if  the  plain- 
tiffs were  claiming  through  him,  the  authorities  cited  by  appellant's  counsel 
might  have  some  bearing. 

We  are  of  the  opinion  that  the  judgment  is  for  the  right  party,  and,  discov* 
ering  no  reveisible  error  in  the  record,  the  judgment  is  affirmed. 

(All  concur,  except  Suerwood.  J.»  absent.) 
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Deal  v.  Coofkb. 
(Supreme  Cou/rt  of  Missouri.    February  0, 1888.) 
1.  BouKDABiss— Calls— SuppiiTiNO  Omissioits. 

The  deBcription  oX  a  parcel  of  land  oalled  for  260  feet,  more  or  less,  to  a  stake; 
thence  east,  with  the  line  dividing  the  K.  W.  ^,  eto.,  of  section,  etc.    On  applying 
the  description  to  the  land,  it  appeared  that  the  call  of  260  feet  did  not  extend  to  the 
dividing  line.    HeULy  that  the  second  call  should  read  east,  "  parallel "  with. 
-2.  BAinB— Pabol  Byiobnob— Habmlbss  £bbob. 

On  the  trial  of  an  action  in  which  the  boundaries  of  a  parcel  of  land  came  in  ques- 
tion, parol  evidence  was  admitted  to  show  what  the  grantor  intended  to  convey. 
HelOy  that  it  was  no  cause  for  reversal,  as  the  judgment  was  dearly  f oriJie  right 
party. 

Appeal  from  drcuit  court,  Dunklin  county;  John  G.  Wbab,  Judge. 

This  was  an  action  of  ejectment  brought  by  Henry  J.  Deal  against  Andrew 
T.  Cooper.    Judgment  for  plaintiff.    Defendant  appeals. 
.  8.  G,  Kitchen  dk  Son  and  8mith,  Silver  <ft  Brown^  for  appellant.     George 
N.  Boughton  and  /.  /.  Russ^,  for  respondent. 

Black,  J.  In  1875  the  plaintiff,  Henry  J.  Deal,  conveyed  to  James  A.  and 
the  defendant,  Andrew  F.  Cooper,  a  parcel  of  land  by  the  following  descrip- 
tion: ''Commencing  at  a  stake  50  feet  south  of  the  center  of  the  line  of  the 
Cairo,  Arkansas  A  Texas  Eallroad,  where  said  railroad  crosses  the  section 
line  between  sections  22  and  23,  on  the  west  line  of  the  N.  W.  ^  of  S.  W. 
\  of  said  section  23;  thence  south  250  feet,  more  or  less,  with  the  section  line 
to  a  stake;  thence  east  with  the  line  dividing  the  N.  W.  ^  and  the  S.  W.  i  of 
the  S.  W.  i  of  said  section  23, 600  feet,  more  or  less,  to  the  middle  of  If.  W.  \ 
of  S.  W.  \  of  said  section  23,  to  a  stake;  thence  north  to  the  south  line  of  the 
right  of  way  of  said  Cairo,  Arkansas  ^  Texas  Hiailroad;  thence,  in  a  south- 
westerly direction,  along  the  right  of  way  line  aforesaid,  to  the  place  of  be- 
f [inning, — being  in  township  15  north,  of  range  10  east."  This  deed,  on  its 
&ce,  describes  about  four  acres  of  land.  The  plaintiff  then  owned  six  acres 
to  the  south  of  these  four  acres,  which  were  occupied  by  tenants.  Subse- 
quently the  defendant  got  possession  of  the  ten  acres,  and  set  up  title  thereto, 
under  the  above  deed,  and  the  plaintiff  brought  this  action  of  ejectment  for 
the  six  acres. 

The  first  call  in  the  deed,  it  will  be  seen,  is  from  the  railroad  south  250  feet, 
more  or  less,  to  a  stake;  and  the  second  call  is,  thence  east,  with  the  line  di- 
viding the  N.  W.  \  and  S.  W.  \  of  S.  W.  \  of  said  section,  etc.  When  w6 
apply  the  description  to  the  land,  it  is  shown  that  the  first  call  of  250  feet  does 
not  go  to  the  dividing  line  between  the  two  40-acre  tracts  by  410  feet,  which 
410  feet  is  the  west  line  to  the  six  acres;  but  because  the  second  call  is  east 
''with"  the  dividing  line,  the  defendant's  claim  is  that  the  first  call  must  go 
to  it.  The  call  for  the  stake  is  a  call  for  a  monument,  and  there  is  no  pre- 
tense that  this  stake  was  planted  in  the  dividing  line  between  the  two  40*8, 
or  at  any  other  place  than  just  250  feet  south  of  the  railroad.  It  is  manifest 
that,  when  the  second  call  says,  "east  with,"  etc.,  it  means  east  parallel  with, 
etc.  When  the  deed,  applied  to  the  subject-matter^  shows  a  manifest  omis- 
sion in  the  description,  and  there  is  sufficient  data  furnished  by  the  deed  to 
supply  the  omission,  the  omission  will  be  supplied  by  construction.  Hoffman 
y.  RUhl,  27  Mo.  554;  Burnett  v.  McCluey,  78  Mo.  676. 

The  defendant  complains  that  the  court  admitted  parol  evidence  of  what 
the  grantor  intended  to  convey,  but  the  judgment  is  so  clearly  for  the  right 
party  on  the  face  of  the  deed  and  the  plat  of  the  land,  which  is  conceded  to  be 
correct,  that  any  such  error  ought  not  to  operate  as  a  reversal.  The  judgment 
is  affirmed. 

Shsbwoop,  3.f  absent.    The  other  Judges  conoor. 
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State  v.  Neider. 
(Shipreme  Cowrt  of  Mi$9awri,    F^bruarj-  0, 1888.) 
!•  GBnmrAL  Law— BLaonoK  or  Bfboial  Jttdob— Tn  Votb. 

On  the  trial  of  an  indictment  for  assault  with  intent  to  kill,  the  regular  Judge, 
having  been  of  counsel,  ordered  the  election  of  a  special  judge,  and  the  result  was 
a  tie.    Hel±  that  the  clerk  properly  gave  the  casting  vote ;  ^v.  St.  Mo.  S  1878,  ex- 
pressly requiring  him  to  do  so  in  such  a  case. 
8w  Samx— PowBB  or  Spboiai«  Jui>ob— Lost  Inpiotmbitt— SxnacoKiNG  ▲  Oband  Jtrer. 
Rev.  St.  Ho.  i  1870,  enacts  that  a  special  judge  shall,  duringthe  hearing  of  the 
particular  cause,  possess  all  the  powers  of  the  regular  judge.    Under  acts  Mo.  1874. 
p.  90,  f  7,  courts  nave  power,  after  a  grand  jury  has  been  discharged,  when  it  shall 
be  necessary,  at  the  same  term  or  session,  to  order  another  grand  jury  to  be  sum- 
moned.   While  a  trial  before  a  special  judge  waa  proceeding,  it  was  found  that  the 
indictment  was  lost    Beld,  that  such  judge  had  power  to  ord6r  a  grand  jury  to  be 
summoned  to  find  an  indictment. 
8.  Saio— OHAiTGa  or  Vbritb— Phsjudict  or  Judob— ArrmAvm. 

Rev.  St.  Mo.  S 1878,  provides  thai,  on  the  trial  of  an  indictment,  an  application  for 
change  of  venue,  on  the  ground  of  prejudice  in  the  judge,  shall  be  supported  by  the 
affidavit  of  two  or  more  reputable  persons  not  of  kin  to  tiie  defendant.    Held^  that 
an  application  not  so  supported  was  properly  denied. 
4.  BAMS^-Ck>imNT7AK0B— Absbncb  or  Witnesses. 

On  the  trial  of  an  indictment,  an  application  for  a  eontinnanoe  on  the  ground  of 
the  absence  of  witnesses  set  out  what  the  witnesses  were  expected  to  prove,  and  the 
facte  necessary  to  authorize  a  continuance  in  such  a  case.  The  prosecuting  attorney 
consented  that  the  facts  set  out  in  the  application  as  what  defendant  expected  to 
prove  by  the  absent  witnesses  should  be  taken  as  their  testimony,  field,  that  it 
was  reversible  error  to  overrule  the  application.  State  ▼.  Berkley,  4  B.  W.  Bep.  24, 
followed. 

Appeal  from  olrcuit  oourt»  Batler  county;  GaoRas  N.  Bovanros,  Special 
Judge. 

Indictment  for  assault  with  intent  to  kill.  Leander  O.  Neider,  the  defend- 
fendant,  being  convicted^  appealed. 

Dinning  &  B^ms,  for  appellant.    Tfie  Attorney  Qenerd,  for  the  State. 

Norton,  C.  J.  Defendant  was  indicted  in  the  Butler  county  circuit  court 
at  its  May  term,  1885,  for  an  assault  with  intent  to  kill  one  M.  A.  Johnston. 
The  judge  of  said  court,  having  been  of  counsel,  ordered  an  election  of  a  spe- 
cial judge  to  try  the  case,  which  the  clerk  thereupon  held,  and  which  resulted 
in  a  tie  vote  between  two  of  the  attorneys  voted  for,  whereupon  the  clerk  cast 
his  vote  for  George  N.  Boughton,  one  of  the  two  attorneys,  for  whom  the  tie 
vote  had  been  cast,  and  declared  said  Boughton  elected  special  judge  to  try 
the  cause. '  The  defendant  objected  to  said  Boughton  qualifying  as  special 
judge,  on  the  ground  that  the  clerk  had  no  right  to  vote.  This  objection  was 
overruled,  and  constitutes  the  first  ground  of  alleged  error.  The  objection  was 
properly  overruled,  as  by  section  1878,  Rev.  St.,  it  Is  expressly  provided  that 
if,  in  the  eleetion  of  a  special  judge,  there  is  a  tie,  the  derk  shall  "give  the 
casting-vote." 

The  defendant  then  presented  an  application  for  change  of  venue,  based 
upon  the  allegation  that  the  special  judge  was  prejudiced,  and  that  the  prose- 
cuting attorney  and  witnesses  had  an  undue  influence  over  him.  The  action 
of  the  court  in  overruling  the  application  is  objected  to  as  error.  The  change 
of  venue  was  properly  denied  if  for  no  othei^  reason  than  that  defendant's  ap- 
plication was  not  supported  by  the  affidavit  of  two  or  more  reputable  persons 
not  of  kin  to  defendant,  as  required  by  section  1878,  Bev.  St. 

The  defendant  presented  an  application  for  continuance  on  the  ground  that 
material  witnesses  who  had  been  subpoanaed  were  not  In  attendance.  The 
application  fully  set^oot  what  defendant  expected  to  prove  by  the  absent  wit- 
nesses, and  also  such  facts  as  to  authorize  a  continuance  under  section  1884, 
Bev.  St.  The  prosecuting  attorney  having  consented  that  on  the  trial  the 
facts  set  out  in  the  applicatfcm  ai^  the  facts  which  defendant  expected  to  prore 
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bj  the  absent  witnesses  should  be  taken  as  and  for  the  testimony  of  such  wit- 
nesses, the  court  thereupon  overruled  the  application,  and  ordered  the  trial  to 
be  proceeded  with,  and  in  so  holding  committed  reversible  error,  ander  the 
ruling  of  this  court  in  the  case  of  State  y.  Berkley ^  92  Mo.  41, 4  S.  W.  Bep.  24. 

The  trial  was  being  proceeded  with,  and  before  the  jury  was  impanneled 
it  was  discovered  that  the  indictment  was  lost,  and  thereupon  the  court  or- 
dered a  grand  jury  to  be  summoned,  and  the  jury  as  summoned  under  this 
order  returned  into  court  the  indictment  on  which  defendant  was  tried.  This 
action  of  the  court  was  objected  to,  the  objection  was  overruled,  and  this  is 
also  assigned  for  error.  The  special  judge  elected  to  try  the  case,  during  the 
trial  or  hearing,  and  in  relation  thereto  only,  was  clothed  with  all  the  powers 
possessed  by  the  judge  of  said  court,  (section  1879,  Rev.  St.,)  and  was  author- 
ized by  section  7,  Acts  1874,  p.  99,  to  make  the  order  he  did.  So  much  of  that 
section  as  is  pertinent  is  as  follows:  "Courts  having  civil  and  criminal  juris- 
diction shall  have  the  power,  whenever  the  petit  jury  shall  have  been  dis- 
charged as  hereinafter  provided  in  this  act,  or  whenever  the  grand  jury  shall 
have  been  discharged,  and  it  shall  become  necessary  to  have  another  jury,  to 
order  and  require  the  sheriff  or  other  proper  officer,  at  the  same  term  or  ses- 
sion of  said  court,  or  at  any  adjourned  or  special  term  of  such  court,  to  sum- 
mons from  the  citizens  of  the  county  having  the  requisite  qualifications  for 
jurors  a  new  panel  of  petit  or  grand  jurors.*'  See,  also.  State  t.  Harris,  73 
Mo.  287. 

For  the  error  above  noted  the  judgment  will  be  reversed  and  cause  re- 
manded, in  which  all  concur,  except  Shbbwood,  J.,  absent. 


Stats  eoo  rel.  JBoabd,  £to.,  St.  Louis  Public  Schools  v.  Tract. 

(Supreme  Cawrt  of  MiseovH,    February  6, 1888.) 

1.  MA2n)AJCUS— JXTRIflDIOnON  OF  SUPHSMB  CoURT. 

The  jurisdiction  of  the  supreme  court  of  Missouri  to  issue  an  original  writ  of  tnatir 
dca/Mu  isaot  dapendent  on  the  fact  that  it  would  have  appellate  juxlsdiotion  in  the 
same  matter. 

S.  Schools  and  Scobool-Distbiots— Taxation—- Taxablb  PBonoiTT— Mbbohant's  Li- 
csxBB  Tax. 

Rev.  St.  Mo.  1879,  i  SBIS,  requires  every  merchant  to  file  a  statement  of  the  neat- 
est amount  of  merchandise  on  hand  between  given  dates,  and  the  amount  of  suoh 
statement,  and  the  amount  of  each  kind  of  taxes  levied  thereon,  to  be  entered  by  the 
clerk  of  the  county  in  the  **  Merchants'  Tax-Book.  **  field,  that  such  taxes  are  prop- 
erty taxes,  and,  being  suoh,  said  merchandise  Is  taxable  for  school  purposes. 

•B.  Bamx— Lett  an©  CJollbction— Dutt  of  Rxoistbii  of  St.  Lotns. 

Rev.  St.  Mo.  1879,  f  6818,  makes  it  the  duty  of  the  clerk  of  the  county  of  81  Louis 
to  receive  and  extend  in  the  ** Merchants'  Tax-Book"  the  statements  of  the  mer- 
43hant8  of  the  city  of  St.  Louis,  of  the  largest  amount  of  merchandise  on  hand  be- 
tween given  dates,  and  the  amount  of  each  tax  levied  thereon.  Article  4,  S  SS|  of 
the  present  charter  of  the  city  of  St.  Louis,  makes  it  the  duty  of  the  register  to  do 
•and  perform  aU  duties  now  required  of  the  county  clerk.  fieKo,  that  it  is  the  duty  of 
the  register  to  receive  such  merchants'  statements,  and  extend  thereon  the  school 
tax,  and  that  a  writ  of  mandamus  to  ooxnpel  the  performance  of  such  duty  ad- 
dressed to  him,  is  addressed  to  the  proper  ofacer. 

Original  proceedings  in  mandamus. 

The  state  of  Missouri,  on  the  relation  of  the  Board  of  the  President  and  Di- 
rectors of  the  St.  Louis  Public  Schools,  applied  for  a  writ  of  mandamiis  to 
compel  Daniel  O'Connor  Tracy,  register  of  the  city  of  St.  Louis,  to  perform 
certain  acts  relative  to  receiving  the  statements  of  merchants  of  St.  Louis  of 
the  largest  amount  of  merchandise  on  hand  between  certain  dates,  for  the  pur- 
pose of  extending  thereon  the  school  tax  assessed  by  relator.  Respondent 
filed  a  motion  to  quash  the  alternative  writ  for  want  of  jurisdiction,  to  which 
relator  filed  a  general  demurrer. 

Fisher  dk  Rotoell  and  Leo  RassieuTp  for  relator.  L.  Bell  d  Hough,  and 
Overall  d  Judsofi^  (pr  respondent. 
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Black,  J.  This  is  a  proceeding  commenced  in  this  court  by  petition  for- 
writs  of  mandamus.  The  cause  is  now  before  us  on  a  motion  to  quash  the 
alternative  writ,  and  to  dismiss  the  suit  for  want  of  jurisdiction  of  this  court 
to  hear  this  cause,  and  upon  a  demurrer  to  the  return  made  by  the  respondent. 
The  relator,  a  school  corporation,  created  by  the  special  act  of  February  13, 
1888,  levied  a  tax  of  four  mills  on  the  dollar  on  all  real  and  personal  property 
within  the  corporate  limits  of  St.  Louis  for  the  year  1885,  and  caused  a  copy 
of  the  resolutions  to  be  delivered  to  the  register  and  to  the  collector  of  the 
city  of  St.  Louis.  Susan  Boder  had  a  merchant's  license  to  do  business  in  the 
city.  She  exhibited  to  the  respondent,  who  is  register  of  the  city,  a  verified 
statement  of  the  largest  amount  of  merchandise  which  she  had  on  hand  be- 
tween the  first  Monday  of  March  and  June,  1885,  for  the  assessment  of  taxea 
thereon.  The  object  of  this  proceeding  is  to  compel  the  register  to  receive  the 
statement,  and  extend  in  the  ** Merchants'  Tax-Book"  the  four-mill  tax  levied 
by  the  relator  for  school  purposes. 

1.  The  first  question  is  whether  this  court  has  jurisdiction  of  the  subject^ 
matter;  and  that  it  has  we  entertain  no  doubt.  Generally  the  jurisdiction  of 
this  court  is  appellate  only;  but  by  the  constitution  it  has  power  to  issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto,  certiorari,  and  other  original  re- 
medial writs,  and  to  hear  and  determine  the  same.  Like  jurisdiction  is  given 
to  the  courts  of  appeals  to  hear  and  determine  original  remedial  writs;  and, 
as  the  appellate  jurisdiction  of  this  court  is  limited  to  specified  cases,  it  is  ar- 
gued by  the  respondent  that  this  court  has  no  power  to  issue,  hear,  and  deter- 
mine writs  of  mandamus,  except  in  those  cases  where  it  would  have  appellate 
jurisdiction,  and  that  this  is  not  one  of  them.  The  argument  is  drawn  from 
what  was  said  in  BritUm  v.  Steber,  62  Mo.  872.  That  was  an  application 
for  a  writ  of  certiorari.  It  was  there,  in  substance,  said  that  certiorari,  in 
effect,  performed  the  functions  of  an  appeal  or  writ  of  error;  that  the  St.  Louis 
court  of  appeals  had  original  and  appellate  jurisdiction,  in  that  case,  and  this 
court  had  no  appellate  jurisdiction  in  the  particular  case.  The  conclusion 
reached  is  as  follows:  "  Where  we  are  prohibited  from  acting  upon  a  question, 
of  appeal  or  writ  of  error,  we  cannot  take  cognizance  of  it  by  certiorari. " 

Conceding  all  that  is  said  in  that  case,  it  can  have  no  direct  bearing  upon 
the  questions  now  under  consideration.  That  aise  is  made  to  stand  on  the 
ground  that  certiorari  performs  the  office  of  an  appeal  or  writ  of  error.  In 
such  cases  the  appellate  court  looks  alone  to  the  record  of  the  court  below.  If 
the  judgment  of  the  lower  court  is  regular  and  legal,  it  is  affirmed;  if  illegal, 
the  whole  proceedings  are  quashed.  Mandamus,  however,  is  in  no  sense  a 
writ  of  review,  nor  does  it  perform  the  functions  of  an  appeal  or  writ  of  er- 
ror. When  addressed  to  a  ministerial  officer,  as  in  this  case,  it  simply  com- 
mands him  to  perform  some  specific  act  the  performance  of  which  is  required 
of  him  by  law.  The  grant  of  power  to  this  court  to  hear  and  determine  writs, 
of  mandamus  is  without  qualification,  and  none  exists  in  the  nature  of  the 
proceeding.  The  practice  of  this  court  is  to  decline  to  issue  such  writs,  unless, 
the  case  is  one  of  more  than  ordinary  importance.  But  that  is  a  rule  of  ex- 
pediency, and  does  not  affect  the  jurisdiction  of  the  court.  The  jurisdiction 
of  this  court  to  issue  a  writ  of  mandamus  is  not  at  all  dependent  upon  the 
fact  that  it  would  have  appellate  jurisdiction  in  the  same  matter. 

The  questions  raised  on  the  demurrer  to  the  return  are — First,  whether  the 
alternative  writ  is  addressed  to  the  proper  officer,  the  respondent  insisting 
that,  if  issued  at  all,  it  should  be  directed  to  the  collector;  seeond,  whether  a 
tax  by  way  of  merchants'  license  is  a  property  tax,  the  respondent  insisting; 
that  it  is  an  occupation  tax  only. 

For  the  purpose  of  considering  the  first  of  these  questions,  it  will  be  assumed 
that  the  tax  is  a  property  tax.  It  is  also  to  be  remembered  that  the  relator 
receives  a  due  portion  of  the  general  state  revenue  set  apart  for  the  support 
of  schools.    It  has,  like  the  school-districts  througrhout  the  counties,  power  ta 
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levy  a  local  tax  for  the  same  purpose.  In  short,  though  created  by  a  special 
act  of  the  legislature,  it  is  designed  to  assist  in  carrying  out  the  general  com- 
mon-school system  adopted  by  the  state.  Heller  v.  Stremmel,  52  Mo.  311; 
Roach  y.  Board,  etc,,  77  Mo.  484.  This  corporation  is  not  subject  to  the  con- 
trol of  the  city  government,  but  independent  of  it;  save  that  it  is  the  duty  of 
the  city  officers  to  extend,  collect,  and  turn  oyer  all  school  taxes  duly  leyied 
by  the  board. 

The  act  of  December  19,  1865,  (Acts  1865,  p.  272,)  provides: 

'*  Section  1.  There  shall  be  levied  and  collected  annually,  on  all  real  estate 
and  personal  property  within  corporation  limits  of  the  city  of  St  Louis,  made 
taxable  by  law  for  state  purposes,  a  tax  of  not  more  than  one-half  of  one  per 
centum,  which  tax  shall  be  paid  to  the  corporation  called  *  The  Board  of  Pres- 
ident and  Directors  of  the  St.  Louis  Public  Schools,'  and  used  and  applied  by 
said  corporation  in  the  same  manner,  and  for  the  same  purposes,  as  other  money 
belonging  to  said  board,  and  in  strict  accordance  with  the  provisions  of  the 
laws  in  relation  to  said  corporation. 

"Sec.  2.  The  Board  of  President  and  Directors  of  the  St.  Louis  Schools  shall 
determine  the  rate  of  taxation  for  each  year,  under  the  provisions  of  the  fore- 
going section,  by  resolution,  a  copy  of  which,  duly  certified  according  to  law, 
shall  be  handed  to  the  collector  of  St.  Louis  county,  and  to  the  clerk  of  the 
county  court  of  St.  Louis  county,  on  or  before  the  fifteenth  day  of  October  in 
each  year." 

The  eighth  section  of  the  same  act  declares  that  the  assessment  made  for 
0tate  and  county  taxes  shall  be  the  assessment  for  the  school  tax,  and  the  pay- 
ment shall  be  enforced  in  the  same  manner  as  provided  for  the  coUection  of 
state  and  county  taxes. 

By  section  6318,  Bev.  St.  1879,  oonceming  merchants'  licenses,  it  is  made 
the  duty  of  every  merchant  to  file  a  statement  of  the  greatest  amount  of  mer- 
chandise on  hand  between  given  dates  with  the  county  derk,  who  "shall,  on 
or  before  the  first  day  of  October  next  after  the  filing  of  such  statements,  enter 
an  abstract  of  such  statement  in  a  book  to  be  provided  for  that  purpose,  to  be 
known  as  the  *  Merchants^  Tax-Book,'  which  shall  contain  the  names  of  the 
merchants,  the  amount  of  each  statement,  and  the  amount  of  each  kind  qf 
taxes  levied  thereon.*'  The  clerk  is  then  required  to  deliver  to  the  collector  a 
copy  of  such  abstract. 

Thus  far  there  can  be  no  doubt  it  is  the  duty  of  the  county  clerk  to  receive 
the  "statements"  of  merchants,  and  extend  the  taxes  on  the  amount  of  mer- 
chandise reported.  The  city  of  St.  Louis  having  adopted  its  present  scheme 
and  charter,  the  constitution,  §  23,  art.  9,  declares  that  the  city  shall  collect  the 
state  revenue,  and  perform  all  other  functions  in  relation  to  the  state,  in  the 
same  manner  as  if  it  were  a  county;  and  the  fourth  section  of  article  13  of  the 
charter  provides:  "The  Board  of  the  President  and  Directors  of  the  St.  Louis 
Public  Schools  shall  determine  the  rate  of  taxation  for  each  year  by  resolution, 
a  copy  of  which,  duly  certified  according  to  law,  shall  be  handed  to  the  col- 
lector of  the  city  of  St.  Louis,  and  to  the  register  of  said.city,  on  or  before  the 
first  day  of  August  of  each  year. "  Section  2^  of  article  4  of  the  charter  makes 
it  the  duty  of  the  register  to  do  and  perform  all  duties  now  required  of  the 
clerk  of  the  county  court  by  any  general  or  special  law  not  inconsistent  with 
this  section  of  the  charter.  Besides  this,  the  third  section  of  the  act  of  May 
2,  1877,  declares:  "All  laws  providing  for  the  performance  of  any  duty,  ser- 
vice, or  trust,  by  any  county  clerk,  shall  apply  to  the  register  of  the  city  of 
St.  Louis,  as  if  such  officer  was  specially  named  in  such  law,  acts,  or  parts  of 
acts." 

In  view  of  all  this  legislation,  and  bearing  in  mind  that  the  charter  of  the 
city  of  St.  Louis  is  ever  subject  to  the  will  of  the  legislature  of  the  state,  there 
is  no  room  fot  a  shadow  of  doubt  but  it  is  the  duty  of  the  register  to  perform 
the  duties  of  a  county  clerk  in  respect  of  the  genend  laws  of  the  state,  includ- 
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ing  the  duty  of  extending  the  state  taxes  on  merchants'  licenses,  and  also  the 
school  tax  levied  by  the  relator.  But*  as  opposed  to  this  conclusion,  the  re- 
spondent sets  up  and  pleads  an  ordinance  of  the  city  of  St.  Louis  approved 
March  29, 1881.  The  leading  features  of  this  ordinance  are  these:  Every 
** merchant,"  as  that  term  is  defined  by  the  ordinance,  must  procure  from  the 
city  collector  a  license  therefor.  He  must  furnish  to  the  collector  between 
the  first  Mondays  of  March  and  June  in  each  year  a  statement  of  the  largest 
amount  of  merchandise  which  he  had  in  his  possession  at  any  time  between 
those  dates.  On  such  amount  there  must  be  levied  and  collected  for  munici- 
pal purposes,  in  one  part  of  the  city,  one-fifth  of  one  per  centum;  and  in  the 
other  part,  one-tenth  of  one  per  centum.  Besides  this,  the  merchant  must 
state  the  aggregate  amount  of  sales  during  the  year,  and  on  this  amount  he 
is  required  to  pay  an  additional  tax  of  one  dollar  on  each  one  thousand  dollars 
of  the  sales.  This  ordinance,  it  is  plain  to  be  seen,  has  nothing  whatever  to 
do  with  state  or  school  taxes.  It  was  doubtless  passed  by  authority  of  the  act 
of  1879,  §§  6910,  6911,  Bev.  St.  These  sections  apply  only  to  cities  having 
a  population  of  over  800,000  inhabitants,  and  it  is  the  municipal  tax  alone 
which  is  authorized  to  be  levied  and  collected  as  therein  and  in  the  ordinance 
specified.  So  fiir  as  state  and  school  taxes  are  concerned,  the  law  remains 
just  as  it  was  before.  The  duty  of  receiving  the  merchants'  statements,  and 
of  extending  thereon  the  school  tax  levied  by  the  relator,  rests  upon  the  regis- 
ter, not  the  collector. 

The  Board  of  President  and  Directors  of  the  St.  Louis  Schools  has  au- 
thority, as  has  been  seen,  to  levy  a  tax  upon  "all  real  and  personal  property;" 
and  the  final  question  in  this  case  is  whether  a  merchants*  license  tax  is  a  per- 
sonal property  tax.  Merchandise  is  not  listed  for  taxation  as  other  personal 
property;  but,  instead  of  this»  the  merchant  must  apply  for  a  license  to  trade 
as  such,  and  without  which  hesubjects  himself  to  a  forfeiture  to  be  recovered 
by  indictment.  He  must  give  a  bond  conditioned  for  the  payment  of  the 
tax.  The  further  provision  is,  merchants  shall  pay  an  ad  valorem  tax  equal 
to  that  which  is  levied  upon  real  estate,  on  the  highest  amount  of  all  goods, 
wares,  and  merchandise  which  thesr  may  have  in  their  possession,  at  any 
time  between  the  first  Monday  of  March  and  the  first  Monday  of  June  in  each 
year.  It  is  this  amount,  furnished  by  a  verified  statement,  that  form,  the 
basis  upon  which  the  various  taxes  are  levied.  The  license,  when  issued, 
gives  the  merchant  the  right  to  engage  in  a  mercantile  pursuit.  For  that  he 
pays  a  nominal  sum, — 50  cents  to  the  clerk  for  issuing  the  license,  and  25 
cents  to  the  collector  for  approving  the  bond.  The  tax  which  the  merchant 
is  required  to  pay  is  another  and  a  different  thing.  It  is  perfectly  clear  from 
the  provisions  of  the  statute  in  question  that  the  tax  is  one  upon  the  stock  In 
trade,  not  upon  the  occupation.  If  a  tax  upon  the  stock  in  trade,  it  must  be 
a  personal  property  tax.  The  law  adopts  the  method  of  taking  the  largest 
amount  on  hand  between  given  dates  as  the  best  means  of  arriving  at  the  vol- 
ume of  the  stock  in  trade.  The  case  of  State  v.  Kinney,  48  Mo.  374,  was  a 
suit  upon  a  bond  executed  by  the  defendant  for  a  merchants*  license.  The 
law  authorized  boards  of  education  in  towns  and  villages  "to  levy  and  collect 
taxes  upon  all  property  within  the  district."  The  merchants*  license  tax  law 
was  the  same  as  now;  and  the  defense  was  that  there  was  no  law  authorizing 
these  school  corporations  to  tax  merchants'  statements.  The  court,  in  sub- 
stance, said:  No  more  comprehensive  language  could  be  used  than  is  con- 
tained in  both  acts.  No  exception  is  made,  or  exception  provided  for,  in  favor 
of  merchandise,  either  in  the  acts  under  consideration,  or  in  the  general  reve- 
nue law;  nor  can  any  be  implied  from  the  peculiar  mode  of  ascertaining  the 
taxable  value  of  merchandise.  The  power  to  levy  a  tax  upon  "all  real  and 
personal  property ''  is  as  comprehensive  as  that  in  the  case  just  cited.  The 
concl  usion  is  and  must  be  that  the  relator  has  the  right  to  levy  the  tax  in 
question  upon  merchants'  licenses.    The  law  is  too  plain  to  admit  of  doubt. 
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The  motion  to  dismiss  is  overruled,  the  demurrer  is  sustained,  and  a  per- 
emptory writ  awarded, 

Shkbwood,  J.,  absent.    The  other  judges  concur. 


O'Bbibn  et  al.  o.  Markland. 

{Oofwrt  of  Appeals  of  Kentucky.    February  4, 1888.) 

JiUKICIPAL    Ck>BFORATIOHB  —  PUBLIO    ImPROVBMBITIB  —  PAVraO    OnE    SEDE    ONLT    OF 

Stbeet. 

A  city  ohsrter  provided  that  it  shonld  have  power  to  grade,  pave,  curb,  or  gutter 
one  side  of  a  street  where  the  other  side  had  been  Improved  before,  and  the  cost 
thereof  should  constitute  a  lien,  proportionately,  on  the  property  fronting  on  the 
improvement.  Plaintiff,  under  contract  with  the  city,  improved  one  aide  of  a  street, 
the  other  having  been  formerly  improved  at  a  lower  cost.  Held,  that  an  ordinance 
of  the  city,  determining  the  kind  and  cost  of  the  improvement  and  constituting  it  a 
lien  on  the  adjacent  property  only,  was  not  ultra  vhres;  that  the  city  could  require 
a  pavement  differing  in  Idna  and  cost  from  the  one  on  the  opposite  side,  and  the  as- 
sessment district  for  the  purposes  of  the  improvement  einbraced  only  the  adja- 
cent propertsr* 

Appeal  from  circuit  court,  McCracken  county. 

Plaintiffs,  0*i3rien  &  Ott,  sued  to  recover  from  defendant,  A.  H.  Markland, 
Ihe  cost  of  paving  and  improving  the  sidewalk  in  front  of  defendant's  prop- 
erty on  one  of  the  streets  of  the  city  of  Paducah.  The  work  was  done  under 
a  contract  with  the  city.  There  was  judgment  for  defendant  below,  and 
j;)laintifls  appeal. 

/.  W.  Bloomfleldt  for  appellants.    X.  D.  Husbands^  for  appellee. 

Holt,  J.  In  June,  1884,  the  city  council  of  Paducah  directed  the  improve- 
ment of  the  eastern  side  of  Chestnut  street,  from  Broadway  to  Jeff  erson  street, 
«  distance  of  one  block,  by  laying  down  a  brick  pavement,  with  guttering  and 
curbing  of  limestone  rock  to  support  it.  The  work  was  done  under  contract 
by  the  appellants,  O'Brien  &  Ott,  who  now  seek  by  this  suit  to  enforce  the 
lien  given  to  them  by  the  city's  charter  against  the  abutting  lot  of  the  ap- 
pellee, Markland,  for  its  part  pro  rata  of  the  contract  price  of  the  improve- 
ment It  is  admitted  that  all  of  the  proceedings  were  regular;  and  the  only 
defense  presented  is  that  the  ordinance  was  ultra  vires,  and  therefore  void. 
It  appears  that  the  opposite  side  of  the  street  was  improved  under  an  ordinance 
of  the  city  as  early  as  1866,  by  laying  down  a  pavement  and  guttering  of  brick 
with  a  wood  curbing.  This  has  been  changed  until  now  both  thecurbing  and 
guttering  are  part  brick  and  part  stone.  The  cost  of  it,  however,  was  only 
about  one-third  of  that  of  the  improvement  made  by  the  appellants  upon  the 
^ast  side  of  the  street.  The  ordinance  directing  the  last-named  work  to  be 
^one  was  based  upon  the  sixty-fourth  section  of  the  city's  charter,  approved  May 
12,  1884,  and  which  provides:  ''The  council  shall  have  power  to  pass  ordi- 
nances to  require  the  improvement  of  streets  and  alleys,  subject  to  the  mode 
and  manner  herein  designated,  either  by  grading  and  paving;  or  by  grading, 
paving,  and  macadamizing  or  graveling;  guttering,  curbing,  and  paving,  or 
planking  of  sidewalks,  any  portion  thereof,  not  less  in  length  than  one  block, 
or  the  whole  of  any  street  or  alley  now  established,  or  which  hereafter  may  be 
established;  or  by  guttering,  curbing,  paving,  and  grading  any  number  of 
feet  less  than  a  block  upon  either  or  both  sides  of  any  street  where  the  same 
shall  be  necessary  to  complete  such  class  of  improvement  on  any  square  or 
street ;  or  by  grading,  paving,  curbing,  or  guttering  of  one  side  of  any  street 
where  the  ot?ier  side  qf  such  street  has  been  improved  thereto/ore;  or  the  re- 
construction or  repairing  of  the  sidewalks  by  recurbing,  reguttering,  or  repav- 
ing  on  any  or  all  streets  at  the  cost  of  the  owner  or  owners  of  the  ground 
fronting  such  iiQprovement,  and  the  cost  of  such  improvement  to  be  appor- 
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tioned  according  to  the  number  of  feet  front  each  may  own  in  front  of  said 
improvement;  and  a  lien  is  hereby  created  on  the  said  ground  for  the  cost 
thereof,  all  of  which  improvements,  when  required  to  be  made,  the  council 
shall  order  done  by  the  passage  of  an  ordinance  for  that  purpose,  which  shall 
fully  declare  and  prescribe  the  kind  and  extent  of  improvement  to  be  made; 
that  the  counclJ  may  require  by  ordinance  the  improvement  of  any  street  or 
alley  simply  by  grading  or  graveling,  or  may  require  by  ordinance  the  whole 
of  any  street  to  be  improved  by  grading,  graveling,  guttering,  curbing,  and 
paving  or  planking  the  sidewalk,  the  whole  or  any  part,  not  lees  than  one 
block  of  any  street.    *    *    ♦*' 

It  is  contended  that  Chestnut  street,  including  the  sidewalks,  is  an  entirety; 
that  the  lots  on  both  sides  of  it,  between  Broadway  and  Jeffeison  streets,  for 
purposes  of  taxation  for  street  improvements,  is  the  smallest  taxing  district 
known  to  the  charter;  and  as  both  sides  of  the  street  are  a  part  of  the  district^ 
and  as  the  ordinance  did  not  require  the  opposite  side  to  be  likewise  improved, 
and  at  as  great  cost,  and  it  had  never  theretofore  been  done,  that  therefore 
the  council  had  no  right  to  pass  the  ordinance  in  question.  In  other  words, 
it  is  insisted  that  as  only  a  pavement  of  an  inferior  character  had  been  re* 
quired  upon  the  opposite  side  of  the  street,  and  costing  less  than  the  one  con- 
structed by  the  appellants,  that  therefore  the  municipal  legislature  had  no 
power  to  order  the  latter  to  be  made,  and  could  only  direct  the  construction  of 
a  similar  one.  This  argument  is  based  upon  the  Idea  that  any  other  course 
would  produce  unequal  taxation,  and  open  a  door  for  spoliation.  The  street, 
however,  is  not  the  center  of  the  taxing  district  as  to  the  sidewalks,  and  it,  as 
to  a  sidewalk,  does  not  embrace  the  property^on  both  sides  of  the  street,  but 
only  the  abutting  property  upon  the  side  where  it  is  located.  The  property 
upon  each  side  pays  the  cost  of  the  sidewalk  upon  that  side,  and,  in  this  in- 
stance,  each  abutting  owner  contributes  in  the  proportion  that  the  number  of 
feet  front  owned  by  him  bears  to  the  entire  front  bordering  upon  the  impi*ove- 
ment.  The  property  upon  the  opposite  side  of  tbe  street  contributes  in  no 
way,  of  course,  to  its  cost.  It  does  not  front  upon  it,  but  upon  its  own  side- 
walk ;  and  the  taxing  district  in  the  case  now  under  consideration  consisted 
of  the  property  from  Broadway  to  Jefferson  street,  adjoining  the  improve- 
ment made  by  the  appellants. 

The  legislature  had  the  power  to  say,  as  they  did  in  the  sixty-fourth  section* 
of  the  charter,  what  territory  the  taxing  district  should  embrace.  It  is  un- 
reasonable to  suppose  that  the  legislature  intended  to  so  limit  the  power  of 
the  council  that  it  could  only  order  the  construction  of  a  sidewalk  upon  one 
side  of  the  street  similar  to  the  one  It  may  have  theretofore  had  built  upon 
the  other  side.  A  moment's  consideration  will  settle  the  question.  It  is  only 
necessary  to  bring  to  mind  the  fact  that  often  a  sidewalk  of  a  certain  charac- 
ter or  cost  is  necessary  upon  one  side  of  a  street  and  unnecessary  upon  the 
other.  It  is  often  the  case  that  one  side  of  a  street  is  so  used  that  it  is 
always  a  crowded  thoroughfare,  while  the  other  is  traveled  but  little.  Public 
buildings  upon  one  side  may  cause  this,  or  it  may  be  built  up  while  the  other 
side  is  yet  almost  vacant  property,  and  without  the  need  of  such  a  sidewalk 
as  is  necessary  for  the  use  of  the  public  upon  the  other  side.  There  is  no  in- 
equality in  the  taxation  within  the  limits  of  what  is  the  taxing.district  as  tothe 
sidewalk.  The  owners  upon  that  side  of  the  street  are  peculiarly  benefited 
by  it  and  not  those  owning  property  upon  the  opposite  side;  and  therefore  the 
former  should  pay  for  it,  and  the  burden  is  placed  upon  them  equally.  The 
same  class  of  improvement, — that  is,  paving,  guttering,  and  curbing,  was 
ordered  upon  the  one  side  of  Chestnut  street  that  had  previously  been  built 
upon  the  other;  but  even  this  was  not  required,  and  the  council  were  not  thus 
limited  in  power  as  to  the  improvement  they  might  see  fit  to  make.  They 
had  the  power  to  order  the  construction  of  the  pavement,  merely,  without  the 
guttering  or  the  curbing.    The  sixty-fourth  section,  supra^  however,  expressly 
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says  that  the  council  may  order  the  improvement  "by  grading,  paving,  curb- 
ing, or  guttering  of  one  side  of  any  street  where  the  other  side  of  such  street 
has  been  improved  theretofore."  This  is  without  regard  to  the  character  of 
the  previous  improvement  upon  the  other  side.  If  the  legislature  had  in- 
tended it  should  be  similar,  or  of  equal  or  less  cost,  they  could  easily  have 
said  so;  and  we  cannot  suppose  they  so  intended,  as  they  have  not  said  8o» 
and  it  would  be  unreasonable,  in  view  of  the  public  interest,  to  so  presume. 
Judgment  reversed,  and  cause  remanded,  with  directions  to  render  a  judg-- 
ment  in  conformity  to  the  prayer  of  the  petition. 


/ 
Miles  «.  Monarch  et  ah 
(Cowrt  of  Appeala  of  Kentniciky,    February  4, 1888.) 

TbVSTS— RiGHTB  urn  I>CTIB8  OV  TbUSTBBS— LiSN  VOB  ADVANOBS. 

Property  was  conveyed  to  plaintiff  in  trust  to  pay  debts  and  for  the  benefit  of  the^ 
wife  and  children  of  the  grantor,  plaintiff  to  have  a  lien  for  debts  paid  with  his 
own  means.  Plaintiff  paid  debts  contracted  after  the  oonveyance,  and  also  sold  a 
horse  to  the  grantor.  Held,  that  the  debts  referred  to  were  those  existing  at  the 
date  of  the  conveyance,  and  that  plaintiff  could  not  charge  the  estate  with  payments 
made  on  account  of  debts  subsequently  contracted:  nor  for  the  price  of  the  horse, 
as  after  satisfying  the  debts  he  lutd  no  power  over  the  estate  but  to  invest  and  hold 
it  for  the  benefit  of  the  wife  and  children. 

Appeal  from  circuit  court,  Marion  county. 

Henry  Monarch  conveyed  to  Henry  A.  Miles,  the  plaintiff,  certain  property 
in  trust  to  pay  debts,  and  to  hold  the  residue  for  the  benefit  of  his  wife  and 
children.  Henry  Monarch  and  his  wife  having  died.  Miles  brought  this  suit 
against  the  children,  Charles  Monarch  and  others,  to  subject  the  property  to 
the  payment  of  a  sum  of  money  he  claimed  to  be  owing  to  him  from  the  es- 
tate.   Judgment  for  defendants.    Plaintiff  appeals. 

C.  T.  Atkinson,  for  appellant.    Harrison  A  Belden,  for  appellees. 

Bennett,  J.  On  the  first  day  of  February,  1855,  Henry  Monarch,  by  deed 
which  was  duly  acknowledged  and  recorded  in  the  Marion  county  court,  con- 
veyed to  the  appellant  his  tract  of  land  and  slaves.  This  conveyance  was  in 
trust — First,  for  the  payment  of  the  vendor's  debts;  second,  for  the  use  and 
benefit  of  the  vendor's  wife  and  children  during  the  wife's  life,  and  at  her 
death  for  her  children.  The  deed  also  provided  that,  if  the  vendee  should 
pay  the  vendor's  debts  with  his  own  means,  he  was  to  have  a  Hen  on  the 
property  conveyed,  to  secure  the  repayment  of  the  sum  so  paid  and  the  inter- 
est thereon.  The  appellant  accepted  the  trust,  but  he  never  took  charge  of 
any  of  the  property  conveyed  to  him.  The  same  was  held,  used,  or  enjoyed 
by  the  beneficiaries  under  the  deed.  The  appellant,  prior  to  1862,  paid  the 
vendor's  debts  with  his  own  means.  It  appears  that  the  appellant,  prior  to 
the  time  of  his  payment  of  these  debts,  was  indebted  to  Mrs.  Monarch  over 
$700  for  her  interest  in  some  slaves.  In  1862  the  appellant,  as  trustee,  set^ 
tied  his  accounts  with  the  Nelson  county  court.  In  this  settlement  he  waS' 
allowed  the  sum  of  money  that  he  had  paid  in  discharge  of  his  vendor's  in- 
debtedness. This  sum  was  credited  with  the  amount  that  he  owed  Mrs.. 
Monarch.  In  this  settlement  he  was  alllowed  the  price  of  a  horse  whfch  he 
had  sold  to  his  vendor  after  the  deed  of  assignment.  By  allowing  him  this 
sum  there  was  a  balance  due  him  of  about  $70.  In  1878,  Henry  Monarch 
having  died  a  year  or  two  before  then,  the  appellant  made  another  settlement 
with  the  Nelson  county  court,  in  which  he  was  allowed  two  sums  of  $21  each^ 
which  sums  were  contracted  by  Henry  Monarch  after  the  deed  of  assignment, 
and  which  sums  the  appellant  paid.  These  two  sums  and  the  price  of  the 
horse  were  outstanding  charges  in  favor  of  the  appellant  until  September, 
1886,  when  he  brought  this  suit  against  the  children  of  Henry  Monarch,  Mrs. 
Monarch  having  died  a  short  time  before,  for  the  purpose  of  subjecting  tho 


Digitized  by 


Google 


716  SOUTHWESTERN  REPORTER.  [Kj. 

tract  of  land  conveyed  by  tbe  deed  of  trust  to  the  payment  of  these  sums,  and 
the  interest  thereon.  The  children  resisted  his  right  to  recover.  The  lower 
court,  upon  the  hearing,  dismissed  his  petition,  and  he  has  appealed  to  this 
court. 

The  appellant  states  that  the  two  notes  which  he  assumed  to  pay  were  the 
personal  obligations  of  Henry  Monarch,  created  after  the  deed  of  assignment. 
It  is  neither  alleged  nor  proven  that  the  wife  contracted  for  the  horse,  and 
that  credit  was  given  to  her  for  the  price.  It  also  appears  that  the  contract 
of  sale  was  verbal.  Therefore,  leaving  out  of  view  for  the  present  the  ques- 
tion of  the  appellant^s  power  as  trustee  to  bind  the  estate  for  the  price  of  the 
horse,  and  testing  the  question  by  the  Revised  Statutes  which  were  in  force 
at  tbe  time,  it  is  clear  that  the  contract  was  not  such  a  one  as  bound  the  estate, 
for  the  reason — Firstt  the  contract  was  not  in  writing;  second^  the  contract 
was  not  made  by  the  wife,  and  credit  given  to  her. 

But  it  is  contended  that,  as  the  horse  was  necessary  for  the  use  of  the  wife 
and  children,  the  appellant,  as  trustee,  had  the  power  to  bind  the  trust-estate 
for  its  value.  The  purposes  of  the  trust  negative  that  idea;  for  the  reason 
that  the  appellant,  after  paying  Henry  Monarch's  debts  out  of  the  estate,  had 
no  power  over  the  estate,  except  to  hold  the  legal  title  in  trust  for  the  wife  and 
children,  and,  by  and  with  the  consent  of  the  wife,  to  sell  the  estate  for  the 
purpose  of  reinvestment  in  other  property,  the  legal  title  to  which  he  was  to 
hold  in  like  trust.  The  rule  is  well  settled  that  a  trustee  is  entitled  to  charge 
the  trust-estate  with  the  expenses  incurred  by  him,  and  for  any  advancements 
made  by  him,  when  such  expenses  or  advancements  are  reasonably  necessary 
to  carry  out  the  purposes  of  the  trust;  but  this  is  as  far  as  he  can  go.  After 
paying  the  debts  of  Henry  Monarch,  the  appellant's  power  to  charge  the  estate 
was  exhausted.  He  was  not  required  to  use  the  estate  for  the  support  of  the 
wife  and  children.  Ko  obligation  devolved  upon  him  to  provide  for  their  sup- 
port. He  was  simply  to  hold  the  legal  title  for  their  use.  They  were  entitled 
to  the  use  and  enjoyment  of  the  estate  itself  for  their  support.  It  is  clear, 
therefore,  that  the  appellant  had  no  power  to  charge  the  estate  with  the  price 
-of  the  horse. 

The  same  rule  applies  with  greater  force  to  the  two  notes.  These  notes 
were  the  personal  obligations  of  Henry  Monarch,  created  after  the  deed  of 
trust  was  made,  and  there  is  no  pretense  for  saying  that  Mrs.  Monarch  joined 
in  creating  said  indebtedness. 

The  appellant  also  contends  that,  by  the  terms  of  the  deed  of  trust,  he  was 
to  have  a  lien  upon  the  trust-estate  for  any  money  of  his  own  that  he  paid  in 
the  discharge  of  Henry  Monarch's  debts.  It  is  conceded  that  the  three  debts 
above  mentioned  were  created  after  the  making  of  the  deed  of  assignment. 
The  debts  referred  to  in  the  deed  of  assignment  undoubtedly  referred  to  Henry 
Monarch's  indebtedness  or  liabilities  at  the  date  of  the  assignment,  and  not 
to  such  debts  or  liabilities  as  he  might  thereafter  create,  for  the  reason  that 
the  deed  of  assignment  passed  the  title  to  the  estate  from  him,  and  vested  it 
in  the  appellant  for  the  use  and  benefit  of  his  (Monarch's)  wife  and  children; 
lind  to  subject  the  estate  to  Monarch's  debts  thereafter  created  would  defeat 
one  of  the  main  objects  of  the  assignment.  It  is  also  contended  that  these 
claims  should  be  deducted  from  appellant's  indebtedness  to  Mrs.  Monarch  on 
account  of  the  price  of  the  slaves.  It  is  clear  that  tbe  price  of  the  slaves  was 
intended  to  be  applied  to  the  discharge  of  the  estate's  indebtedness  to  the  ap- 
pellant, on  account  of  the  money  that  he  had  advanced  in  the  payment  of 
Heniy  Monarch's  debts  prior  to  the  deed  of  trusty  and  thus  it  must  remain. 

The  judgment  of  the  lower  court  is  affirmed. 
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Creutz  et  al.  t>.  Kneoht  et  al. 
{Court  of  Appeals  of  KeTttucky.    February  i,  1888.) 

1.  EquiTT— Practios— Hasters  in  Chakoebt— RBruBAii  TO  AooBFT  Bid. 

At  a  sale  of  property  the  commissioner  refused  to  acoept  the  bid  of  the  debtor,  but 
subsequently  tae  chancellor  granted  him  the  privilege  of  giving  bond,  and  taking  the 
property  at  his  bid,  which  he  failed  to  do.  Held,  that  exceptions  to  the  commia- 
sioner's  report  were  properly  overruled,  aa  the  debtor  had  the  full  benefit  of  hia 
offer. 

2.  Same— ExcEFTioNB  to  Rbpobt— Review  ok  Appeal. 

When  exceptions  have  been  heard  on  evidenoe  and  overruled,  the  questions 
raised  will  not  be  considered  on  appeal  unless  the  evidence  aooompaniea  the  record. 

Appeal  from  chancery  court,  Campbdl  county. 

£.  P.  M.  Greutz  and  others  excepted  to  a  commissioner's  report  of  sale  and 
confirmation*    The  exceptions  being  overruled,  they  appealed. 

JS.  P.  if.  Creutz,  for  appellants.  John  S.  Ducker  and  Jcls.  G*Hara,  for  ap- 
pellees. 

Pryor,  0.  J.  We  find  no  appeal  from  the  original  judgment,  but  an  ap- 
peal from  the  order  overruling  the  exceptions  to  the  commissioner's  repoit  of 
sale  and  the  confirmation. 

One  of  the  complaints  made  is  that  the  commissioner  making  the  sale  de- 
clined to  receive  the  bid  of  the  defendant,  the  debtor.  The  chancellor,  to  re- 
lieve the  defendant,  and  give  to  him  all  that  he  claimed  in  thfs  regard,  ex- 
tended to  him  the  privilege  of  giving  bond  and  taking  the  property  at  his  bid, 
and  this  he  fftiled  to  do,  and  then  the  report  of  sale  was  confirmed.  So,  with- 
out determining  the  propriety  of  the  action  of  the  commissioner,  the  appel- 
lant had  the  full  benefit  of  his  offer  before  the  chancellor,  and  declined  ta 
comply  with  the  order  made  for  his  benefit. 

Again,  the  exceptions  were  all  heard  on  evidence,  and  what  that  evidence 
was  we  are  not  informed  by  the  record.  No  bill  of  evidence  accompanies  it, 
and  therefore  the  questions  made  on  the  exceptions  cannot  be  considered. 
Judgment  afi^rmed. 


Bush  «.  Walker  et  ucn. 

{f^ofwn  of  Appeals  of  Kentucky.    February  7, 1888.) 

HoRTOAOB— What  Ck>K8TiTUTB»— Redeicption  bt  Thibd  Pabtt  IK  Tbust. 

Appellee's  land  having  been  sold  on  f oreclostire  for  much  less  than  its  value,  her 
brother,  the  appellant,  representing  that  he  was  acting  for  her  beneflt^ouglit  the 
purchaser's  title.  He  rented  the  land  afterwards,  with  her  consent.  He  stated  to 
various  persons  that  he  had  redeemed  it  for  her.  Taxes  on  the  land  were  paid  from 
wages  due  from  him  to  her  son.  JETeZd,  that  the  circumstances  corroborated  ap- 
pellee's claim,  that  appellant  held  the  title  merely  as  security  for  his  advances,  and 
that  she  was  entitled  to  redeem  the  land  from  appellant. 

Appeal  from  circuit  court,  Greenup  county. 

Bill  to  redeem  brought  by  Mrs.  Walker  and  her  husband  against  John  B. 
Bush.  They  claimed  that  Bash's  title  was  In  effect  a  mortgage.  He  claimed 
absolute  ownership.    Plaintiffs  obtained  judgment,  and  Bush  appealed.    . 

B.  F.  Bennett  for  appellant.    T.  H.  Paynter,  for  appellees. 

Pbtor»  G.  J.  The  appellee  Mrs.  Walker  is  a  sister  of  appellant.  Her  land 
had  been  sold  under  a  judgment  rendered  by  the  chancellor,  enforcing  a  lien 
created  by  mortgage,  for  greatly  less  than  its  value.  Thompson  was  the 
beneficiary  of  the  iportgage,  and  had  purchased  the  land^  The  sum  required 
to  redeem  It  was  $163,  and  the  land  worth  from  four  to  five  hundred  dollars. 
Mrs.  Walker,  in  making  an  effort  to  redeem  the  land*  applied  to  her  brother,, 
who  seems  to  have  been  able  to  assist  her,  to  advance  the  money  for  her  to 
Thompson,  and  then  hold  the  land  as  security  for  the  purchase  mone^.   This- 
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fact  the  appellant  denies,  and  says  the  only  agreement  between  them  was  tliat 
he,  the  appellant,  agreed  to  exchange  the  land  he  had  redeemed  from  Thomp- 
son with  the  mother-in-law  of  Mrs.  Walker,  for  some  land  the  latter  owned 
adjoining  his  land,  and  that  was  intended  for  the  benelQt  of  his  sister.  He 
exhibits  an  agreement  between  the  mother-in-law  and  himself,  by  which  he 
Agreed  to  make  the  exchange,  dated  in  January,  1880.  That  agreement  was 
never  carried  out,  and,  as  the  proof  shows,  the  present  appellee  was  no  party 
to  it;  and,  besides,  the  agreement  she  alleges  that  was  made  with  her  was 
prior  to  the  August  term  of  the  Greenup  circuit  court,  in  the  year  1878,  and 
in  this  she  is  fully  corroborated  by  other  witnesses,  and  the  circumstances  sur- 
rounding the  transactions. 

Thompson,  who  bought  the  land,  having  made  an  advantageous  purchase, 
swears  that  he  declined  to  let  the  appellant  redeem  it  unless  the  redemption 
was  in  behalf  of  the  appellant^s  sister,  and  being  assured  by  the  appellant  that 
he  was  not  seeking  the  benefit  of  the  purchase  for  himself,  but  for  his  sister, 
Thompson  consented  to  receive  the  money;  and  at  the  next  term  of  the  court 
the  appellant  obtained  the  deed  of  the  commissioner.  He  took  possession  of 
the  land,  and  rented  it  out,  receiving  the  rents;  and,  as  one  witness  states, 
declined  to  rent  to  him  without  obtaining  Mrs.  Walker's  consent,  and  this  he 
did  obtain  and  then  rented  the  home.  Other  witnesses  say  that  appellant 
stated  to  them  that  he  had  redeemed  the  land  for  his  sister.  It  is  also  shown 
that  he  employed  one  of  the  sons  of  his  sister  to  work  for  him  at  50  cents  per 
•day,  and  that  a  portion  of  this  money  earned  by  the  boy  was  applied  to  the 
payment  of  taxes  on  this  land,  and  the  entire  testimony  conduces  to  show  an 
agreement  made  by  the  appellee  such  as  she  alleges.  It  was  some  rents  from 
land  belonging  to  her  mother-in-law  that  she  expected  would  enable  her  to 
refund  the  redemption  money.  It  was  perfectly  natural  that  the  brother 
should  have  interposed  for  the  benefit  of  his  sister  when  she  was  about  being 
deprived*  not  only  of  a  home,  but  all  she  had,  and  her  testimorgr,  corroborated 
as  it  is,  is  perfectly  consistent  with  what  should  at  least  have  been  his  con- 
duct when  redeeming  this  land.  He  says  he  did  not  want  the  land,  and  paid 
all  it  was  worth.  If  so,  he  is  not  injured  by  this  judgment.  If  he  is  made 
whole,  it  is  all  that  in  equity  and  good  conscience  he  is  entitled  to  have.  Will- 
tarns  V.  Williams,  8  Bush,  241.    The  judgment  is  affirmed. 


Dougherty  t>.  Hallorak. 

(Court  of  Appeals  of  KenHadey.    February  a,  18S8.) 

HusBAin)  Aim  Witb^Wifv'b  Ssparatb  Estatb— Powbr  to  Bnn>— SuRirrsHiP. 

A  husband  oontraoted  a  debt  for  his  own  use,  being  at  the  time  poeseesed  of  land 
which  he  conveyed  to  the  separate  use  of  his  wife,  claiming  that  she  had  contributed 
her  means  in  paying  for  it.  It  was  not  claimed  that  the  money  was  the  wife's 
separate  estate.  Held,  that  the  conveyance  to  the  wife  was  voluntary  as  to  the 
creditor,  and  his  right  to  subject  the  property  to  payment  of  his  debt  followed  the 
conveyance  to  Uie  wife,  as  she  knowingly  permitted  her  husband  to  take  her  money, 
and  invest  it  in  his  own  name,  and  that  a  mortgage  on  the  land,  made  by  the  hus- 
band and  wife  to  secure  the  debt,  waa  valid.^ 

Appeal  from  Louisville  chancery  court. 

Matt  (yDoherty,  for  appellant.    John  8tites,  for  appellee. 

Fryor,  0.  J.  The  cases  of  Hirsehman  v.  Brashears,  79  Ky.  258,  and  Ben- 
nett V.  Bairdt  (June  24, 1884,)  81  Ky.  554,  determine  the  want  of  power  in  the 
wife  to  bind  her  separate  estate  for  the  debts  of  her  husband  or  for  others  where 
she  has  no  interest  and  derives  no  benefit  from  the  contract.  This  case,  how- 
ever, presents  a  different  question  as  to  the  liability  the  wife's  estate  to  the  pay- 
ment of  this  debt  owing  the  appellee.   At  the  time  the  debt  was  contracted,  that 

>  See  note  at  end  ol  case. 
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seems  to  have  been  for  the  benefit  of  the  husband  alone,  he  was  the  owner  of 
tlie  realty  by  legal  title,  and  the  property  subject  to  the  payment  of  bis  debt. 
The  husband,  subsequent  to  the  creation  of  the  debt,  had  the  property  conveyed 
to  the  separate  use  of  the  wife,  based,  as  is  attempted  to  be  shown,  and  as  the 
proof  conduces  to  show,  on  the  consideration  of  the  wife  having  contributed 
her  means  in  paying  for  the  property.  It  is  not  pretended  that  the  money 
was  her  separate  estate,  or  that  she  was  ignorant  of  the  conveyance  to  the 
husband,  but,  on  the  contrary,  she  knew  that  the  conveyance  was  made  in 
that  manner;  and,  whether  she  did  or  not,  the  money  was  that  of  the  husband 
when  reduced  to  possession  and  being  invested  in  the  realty  in  his  own  name; 
the  conveyance  to  the  wife  was  merely  voluntary,  as  against  this  creditor,  and 
the  mortgage  by  the  husband  and  wife  was  valid  as  between  the  husband^s 
creditor  and  the  wife.  The  equity  of  the  creditor  to  subject  the  property  fol- 
lowed the  conveyance,  and  tlie  effort  of  the  wife  to  secure  it  should  not  be 
used  so  as  to  bar  the  recovery  because  the  conveyance  had  not  been  assailed 
at  an  e^iriier  date.  If  the  facts  connected  with  the  transaction  had  been  re- 
cited in  the  mortgage,  there  is  no  doubt  that  It  could  be  enforced;  and,  it 
plainly  appearing  that  it  was  executed  to  secure  a  debt  of  the  husband  on  the 
realty  owned  by  the  husband  when  the  debt  was  created,  and  subsequently 
conveyed  to  the  wife,  the  two,  husband  and  wife,  could  properly  secure  its 
payment  by  a  mortgage  of  the  realty,  and  the  chancellor  will  not  hesitate  to 
enforce  it. 

The  judgment  below  is  affirmed. 

NOTE. 

CJoNVBTANCE  FROM  HusBAND  TO  WiFE.  A  conveyanoB  to  a  wife,  in  payment  of  a  debt 
•  owing  to  her  by  her  husband,  is  not  a  voluntary  conveyance,  nor  fraudulent  with  re- 
spect to  his  other  creditors.  Gibson  v.  Bennett,  (Me.)  9  AtL  Rep.  727 :  Heath  v.  Slocuxn, 
(Pa.)  Id.  259;  Lyon  v.  Zimmw,  note,  80  Fed.  Rep.  401:  Dice  v.  Irvin,  (Ind.)  11  N.  £. 
Rep.  488;  Iowa  City  Bank  v.  Webber,  (Iowa,)  8S  N.  W.  Rep.  606;  German- American 
Seminary  v.  Saenger,  (Michj  Id.  801;  Brickley  v.  Walker,  (Wis.)  32  N.  W.  Rep.  778; 
Chapman  v.  Sunmierfield,  (Kan.)  14  Pac.  Rep.  285;  MiUer  v.  Krueger,  (Kan.)  18  Pao. 
Bep.  641.  As  against  a  judgment  creditor  of  the  husband,  conveyances  by  the  husband 
to  his  wife,  both  before  ana  pending  the  suit  in  which  the  judgment  was  rendered,  are 
valid,  although  voluntary,  wnen  they  are  made  in  pursuance  of  a  prior  family  arrange- 
ment under  which  the  respective  interests  of  the  husband  and  wife  in  the  property, 
which  stood  in  the  husband's  name,  but  which  had  been  accumulated  by  the  joint  efforts 
and  with  the  joint  means  of  both,were  to  be  adjusted  and  evidenced  of  record.  Popen- 
.  dick  V.  Probenius,  (Mich.)  88  nTw.  Rep.  887. 

Where  there  is  no  evidence  of  any  previous  agreement  for  the  repayment  of  the  money, 
the  wife  will  be  held  to  have  no  legal  claim  agisdnst  the  husband  therefor,  and  will  not 


GrifBn,  (Neb.)  2  N.  W.  Rep.  4^1. 

As  to  the  burden  of  proof  in  oontrov«rsiee  between  a  married  woman  and  the  creditors 
.  of  her  husband,  see  Brickley  v.  Walker,  (Wis.)  82  N.  W.  Rep.  778,  and  note;  Burt  v. 
Timmons,  (W.  va.)  2  S.  E.  Rep.  780. 

As  to  fraudulent  conveyances  between  husband  and  wife,  see  Foster  v.  Knowles,  (N. 
J.)  7  Atl.  Rep.  290;  Hilholland  v.  Tiffany,  (Md.)  2  AtL  Rep.  881,  and  note;  Knight  v. 
Kidder,  (Me.)  1  AtL  Rep.  142,  and  note;  Piatt  v.  Sohreyer.  25  Fed.  Rep.  88  and  note; 
Hooser  v.  Hunt,  (WisJ  26  N.  W.  Rep.  442;  Farmers'  Nat.  Bank  v.  Warner,  (Iowa,)  Id. 
47;  Wits  V.  Osbum,  (Va.)  2  S.  E.  Rep.  88;  Webb  v.  Ingham,  (W.  Va.)  1  S.  E.  Rep.  816. 


Oabteb  0.  Goad. 

{Su/jprtme  Court  of  ArkanacLn,    January  14, 1888.) 

tCovwLKn  OF  Laws— Actions  of  Tobt. 

Plaintiff  cannot  maipt^in  an  action  in  Arkansas  for  damages  for  an  injury  to  an 
animal  while  trespassing,  upon  the  inclosure  of  defendant  in  the  Indian  Territory, 
where  both  plaindfl  and  deiendant  were  then  residing  without  license,  which  was 
not  actionable  or  punishable  by  the  laws  of  the  territory. 

Appeal  from  circuit  court,  Crawford  county;  Butherpord,  Judge. 
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Action  by  Goad  against  Carter  for  damages  for  an  injury  to  a  mule.   Judg- 
ment for  plaintiff,  from  which  defendant  appeals. 
L.  C.  Balch,  for  appellant.    The  appellee  pro  se. 

QocEBXLLt  C.  J.  Goad  sued  Carter  before  a  justice  of  the  peace  in  Crawfonf 
county*  Arkansas,  to  recover  damages  for  an  injury  to  a  mule,  the  property 
of  the  plaintiff.  Carter  answered,  and  on  the  trial  proved,  that  the  injur}'  was 
inflicted  in  the  Cherokee  Nation,  where  he  and  Qoad  were  at  the  time  residing;, 
that  they  were  then,  as  now,  citizens  of  Arkansas,  and  had  no  permit  or  license 
to  reside  in  the  Indian  country;  that  at  the  time  the  injury  was  inflicted,  the 
mule  was  trespassing  in  Carter's  incloeure,  which  Goad  knew  it  was  in  the 
habit  of  doing;  and  that  Goad  had  no  redress  whatever  for  the  injury,  and 
that  the  act  was  not  punishable  in  the  Indian  Territory.  On  appeal  to  the 
circuit  court  there  was  judgment  for  the  plaintiff. 

In  order  to  maintain  an  action  of  tort  founded  upon  an  injury  to  person  or 
property,  the  act  which  is  the  cause  of  the  injury,  and  the  foundation  of  the 
action,  must  be  actionable  or  punishable  at  least  by  the  law  of  the  place  where 
the  injury  is  done.  Oooley,  Torts,  471;  Whart.  Confl.  Law,  §  478;  Holland 
v.  Pack,  Peck,  (Tenn.)  151;  Le  Forest  v,  Tolman,  117  Mass.  109;  Smith  v. 
Condry,  1  How.  28;  McLeod  v.  Railroad,  58  Vt.  727,  6  Atl.  Rep.  648.  It  is 
conceded  upon  this  recoitl  that  that  state  of  case  does  not  exist.  Beversed  and 
remanded* 


St.  Louis,  I.  K.  &  L.  Et.  Co.  v.  Harpsb. 
iSupreme  Cowt  of  ArkanMos.    January  14, 1888.) 
DMPOsrnoir— CoMP»TBNor  of  Wmraas— Cowviotion  and  Execution  for  Mukder. 

The  depoBition  of  a  witness,  taken  while  imprisoned  awaiting  trial  on  a  charge  of 
murder,  is  not  admissible  in  evidence  in  a  trial,  after  deponent  has  been  convicted 
on  the  said  charge,  and  executed. 

Appeal  from  circuit  court,  Hempstead  county;  L.  A.  Btrne,  Judge. 
Dodge  &  Johnson,  for  appellant.    /,  D,  Cook  and  A,B,&  R.  B.  Williams^ 
for  appellee. 

CocKRiLL,  C.  J.  Harper  recovered  judgment  against  the  railroad  for  » 
personal  injury,  but  on  appeal  to  this  court  it  was  reversed,  and  a  new  trial 
ordered.  44  Ark.  524.  Deno  Casat's  deposition  was  read  on  the  first  trial, 
and  the  verdict  was  based  in  the  main  upon  that  evidence.  The  deposition 
had  been  taken  while  Casat  was  confined  in  the  Pulaski  county  jail  on  a  charge 
of  murder.  On  the  second  trial,  the  defendant  objected  to  the  use  of  Ciisat's 
testimony,  upon  the  ground  that  since  the  first  trial  he  had  been  convicted  of 
a  capital  offense.  The  production  of  the  record  of  conviction  was  waived, 
and  it  was  agreed  that  Casat  had  been  convicted  of  murder  in  the  first  degree 
in  the  Pulaski  circuit  court  and  executed  since  the  first  trial.  The  court  per- 
mitted the  deposition  to  be  read  as  evidence  to  the  jury.  The  verdict  was  for 
the  plaintiff,  and  the  company  appealed. 

The  question  is,  did  the  court  err  in  receiving  Casat's  testimony?  If  Casat 
had  been  offered  as  a  witness  after  his  conviction,  his  testimony  could  not 
have  been  received.  The  conviction  rendered  him  Infamous,  and  disqualified 
him  to  testify.  Mansf.  Dig.  §  2859;  Werner  v.  State,  44  Ark.  122.  But  as 
he  was  a  competent  witness  when  the  deposition  was  taken,  it  is  argued  that 
a  subsequent  conviction  could  not  render  his  previous  testimony  incompetent. 
All  depositions  in  actions  at  law  are  taken  de  bene  esse;  that  is,  subject  to  the 
continffpncy  of  the  witness  not  being  able  to  attend  court  at  the  trial.  Mansf. 
Dig.  §§  2921, 2925.  If  it  Is  shown  at  the  trial  that  the  witness  is  not  embraced 
in  one  of  the  ext^epted  classes  at  that  time,  the  deposition  is  excluded,  and  the 
witness  must  be  called  for  oral  examination.    If  he  is  within  the  contingency 


Digitized  by 


Google 


Ark.]  GRAHAM  V.  8TATB.  721 

provided  by  the  statute,  the  deposition  is  taken  in  lieu  of  the  witness.  The 
status  at  the  trial  in  general  governs  the  qnestion  of  competency,  (Weeks, 
Dep.  g  515;  Fielden  Y.Lahens,  6  Abb.  Pr.  (n.  S.)  342;  Oliver  v.  Moore^  12 
Heisk.  482;  Webster  v.  Mann,  56  Tex.  119,)  for,  in  contemplation  of  law,  the 
deposition  is  the  witness,  {Janes  Y.Scott,  2  Ala.  58;)  and  the  witness  is  pre- 
sumed to  testify  when  the  deposition  is  used,  (Park  v.  Locke,  48  Ark.  — , 
2  S.  W.  Rep.  696;  Quick  v.  Brooks,  29  Iowa,  485;  Fagin  v.  Cooley,  17  Ohio, 
51.)  If  Casat  had  been  living  at  the  time  of  the  trial,  his  deposition  would 
have  been  incompetent,  because  he  was  infamous,  and  oould  not  himself  tes- 
tify. The  question  was  directly  ruled  in  Webster  v.  Mann,  56  Tex.  119, 
supra.  See,  too,  Le  Baron  v.  Crombie,  14  Mass.  287.  To  hold  otherwise 
would  be  to  make  the  circumstance  of  the  whereabouts  of  a  witness  on  the  day 
of  trial  the  test  of  the  admissibility  of  his  testimony.  If  the  witness  be  pres- 
ent at  the  trial,  his  deposition  cannot  be  used,  because  he  may  be  examined 
orally  in  court,  but  the  witness  cannot  testify  then  because  of  his  infamy. 
Depositions  are  not  taken  to  preserve  testimony  against  the  contingency  of 
witnesses  being  convicted  of  infamous  offenses,  and  the  question  now  pre- 
sented, if  raised  in  Gasat^s  lif e-time,  after  conviction,  would  have  been  as  to 
the  competency  of  the  witness,  and  not  as  to  his  whereabouts.  Fagin  y. 
Cooley,  supra. 

Does  the  fact  of  his  death  alter  the  case?  It  is  a  general  rule  that  when  a 
witness  has  been  examined  in  a  cause,  and  subsequently  dies,  evidence  of 
what  he  swore  to  on  a  former  trial  is  admissible  in  a  subsequent  one.  But 
Casat  vrvtsciviUtermortuus,  as  fiur  as  giving  evidence  in  court  was  concerned, 
before  his  execution;  and  unless  his  civil  death  would  have  rendered  the  dep- 
osition previously  taken  admissible,  as  evidence  by  analogy  to  the  proof  of 
what  a  deceased  witness  swore  at  a  former  trial,  it  is  inadmissible  since  his 
death.  The  point  directly  decided  in  Ze  Baron  v.  Crombie,  supra,  was  that 
incompetency,  arising  from  conviction  of  an  infamous  crime,  would  not  avail 
to  let  in  secondary  evidence  as  in  case  of  death.  Evidence  of  what  an  absent 
witness  swore  at  a  former  trial  is,  says  Prof.  Greenleaf ,  ''open  to  all  the  ob- 
jections which  might  be  taken  if  the  witness  were  personally  present."  1 
Greenl.  £v.  §  168.  Measured  by  this  rule  the  deposition  was  not  admissible, 
in  any  event,  while  the  witness  lived.  It  is  difficult  to  appreciate  the  argu- 
ment that  death  could  render  the  testimony  competent.  Hanging  a  convicted 
felon  affords  no  reason  for  admitting  his  previous  incompetent  testimony.  It 
is  said  in  Hotise  v.  Camp,  82  Ala.  541,  that  ''the  party  against  whom  the 
testimony  of  a  deceased  witness  in  a  former  trial,  or  in  a  former  investiga- 
tion, is  offered,  is  allowed  to  make  every  objection  which  could  be  made,  if 
the  witness  were  in  life,  and  personally  offered  for  the  first  time."  See,  too, 
Crary  v.  Sprague^  12  Wend.  41.  It  is  the  tendency  of  modem  legislation  to 
allow  objections  to  witnesses  to  go  to  their  credit  only,  leaving  the  witness 
competent  to  testify;  but  it  is  the  province  of  the  courts  to  administer  the 
law  as  they  find  it. 

It  was  error  to  admit  the  testimony  of  Gasat,  and  the  judgment  must  be  re- 
Tersed,  and  the  cause  remanded  for  a  new  trial* 


Gbaham  V,  State. 
(duprems  Octwrt  of  Arhofnscu.    January  14, 1888.) 
OoarannrnoirAL  Law— Rxoht  of  Aoccsbd  to  Pboobss— CoNmnjAHCB. 

Crim.  Ck)de  Ark.,  S  190,  makes  applicable  to  criminal  profleoutlons  the  same  pro- 
visions in  reference  to  postponements  and  continuances  prescribed  in  civil  eases. 
Civil  Code,  i  340,  as  amended  by  act  of  March  5, 1879,  provides  for  the  refusal  of  an 
application  for  a  continuance  upon  the  admission  by  the  adverse  party  that  the  ab- 
sent witnesses,  If  present,  would  testify  to  the  statement  contained  in  the  applica- 
tion. Held,  that  the  statute  has  the  effect  of  denying  to  Uie  accused  the  right 
granted  by  Const.  Ark.  art.  2,  S  10,  of  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  is  unconstitutional  and  void. 
v.6s.w.no.l0— 46 
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Appeal  from  circuit  court,  Benton  county;  J.  M.  Fittman,  Judge. 
L.  GHregg  and  B.  R.  DavidsaUt  for  appellant.    Daniel  W.  Jones^  Xttj.  Gton., 
for  the  State. 

Ck>GKRiLL,  C.  J.  On  the  twentieth  of  May,  1887,  the  grand  jury  of  Wash- 
ington county  returned  an  indictment  against  the  appellant  for  arson.  On 
the  twenty-fifth  day  of  the  same  month  he  waived  arraignment,  entered  a  plea 
of  not  guilty  to  the  charge,  and  filed  a  motion  for  a  change  of  venue.  The 
court  directed  the  cause  to  be  removed  to  the  Benton  circuit  court,  to  be  tried 
at  its  next  September  term,  and  caused  the  witnesses  for  the  prosecution  and 
defense  to  enter  into  recognizance  to  appear  in  that  court  on  the  thirteenth  of 
October — a  day  of  the  September  term — ^to  give  testimony  upon  the  trial  to  be 
had  at  that  time.  The  cause  was  transferred  to  the  Benton  circuit  court,  and, 
on  the  thirteenth  of  October — the  day  named  for  the  trial — ^three  of  the  de- 
fendant's witnesses,  who  had  been  placed  under  recognizance  to  appear  on 
that  day,  and  who  resided  in  an  ad  joining  county,  not  being  present,  he  moved 
the  court  for  compulsory  process  to  bring  them  into  court,  and  asked  that  the 
cause  be  postponed  untU  the  process  could  be  executed.  The  court  awarded 
process  as  requested,  but  refused  to  postpone  the  trial.  The  defendant  then 
filed  his  motion  for  a  continuance  of  the  cause,  and  the  court,  after  holding  the 
affidavit  sufficient,  and  that  the  defendant  was  entitled  to  the  postponement, 
overruled  the  motion,  upon  theofler  of  the  prosecuting  attorney  to  admit  that 
the  absent  witnesses  if  present  would  swear  to  the  facts  set  forth  in  the  affi- 
davit, and  directed  that  the  trial  proceed.  The  defendant  objected  to  being 
E laced  upon  trial  upon  the  concession  made  by  the  state,  and  insisted  upon 
aving  the  personal  presence  of  his  witnesses.  His  objections  were  disre- 
garded; he  was  convicted,  brought  his  exertions  upon  the  record,  and  ap- 
pealed. 

Section  840  of  the  Civil  Code,  as  enacted  in  1868,  provided  that  a  continu- 
ance might  be  refused  if  the  opposing  party  would  consent  that  upon  the  trial 
the  statements  contained  in  the  application  should  be  taken  as  true.  A  sec- 
tion of  the  Criminal  Code  made  this  provision  applicable  to  postponements  of 
criminal  prosecutions  on  behalf  of  defendants.  Crim.  Code,  §  190.  The  stat- 
ute remained  thus  until  1879,  when  section  840  of  the  Civil  Code  was  amended 
so  as  to  authorize  the  refusal  of  the  application  for  a  continuance  upon  the 
admission  by  the  adyerse  party  that  the  absent  witnesses,  if  present,  would 
testify  to  the  statement  contained  in  the  application.  The  provision,  as 
amended,  lilce  the  one  it  superseded,  was  designed  to  apply  to  civil  causes,  and 
the  question  is,  is  it  applicable  to  criminal  prosecutions?  Conceding  that  it 
was  the  intention  by  section  190  of  the  Criminal  Code  (Mansf .  Dig.  g  2189) 
to  extend  the  operation  of  the  civil  procedure,  as  amended,  to  criminal  prose- 
cutions, as  was  ruled  in  Edmonds  v.  State,  34  Arlc.  720,  the  question  of  the 
power  of  the  legislature  to  make  such  practice  applicable  to  criminal  prosecu- 
tions remains  for  determination.  Section  10  of  the  declaration  of  rights  in 
the  constitution  of  1874,  among  other  things  guaranties  to  the  accused  in  all 
criminal  prosecutions  the  right  "to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor."  It  is  not  necessary  to  recount  the  evils  entailed  by 
the  ancient  criminal  prosecution,  when  the  accused  was  allowed  to  swear  no 
witness  to  his  defense,  or  to  give  the  history  of  the  struggle  which  led  to  tl\e 
guaranty  to  the  accused  of  the  right  to  have  his  witnesses  deliver  their  testi- 
mony orally  at  the  time  and  place  of  trial,  in  order  to  understand  the  meaning 
of  this  provision.  *' Compulsory  process  for  obtaining  witnesses"  means  the 
right  to  invoke  the  aid  of  the  law  to  compel  the  personal  attendance  of  wit- 
nesses at  the  trial,  when  they  are  within  the  jurisdiction  of  the  court.  It  is 
a  substantive,  a  real,  right,  and  not  an  illusory  sham  to  be  satisfied  by  the 
issue  of  process  which  is  to  be  rendered  ineffectual  by  hastening  on  to  imme- 
diate trial.    A  reasonable  opportunity  to  make  the  process  effective  must  be 
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afforded,  else  what  the  framers  of  the  constitution  term  "a  right  to  be  en- 
Joyed"  by  the  accused  is  only  a  mockeiy  to  vex  him.  The  process  is  "for  ob- 
taining witnesses" — not  the  less  availing  by  concession  of  a  prosecuting  offi- 
cer, that  the  witnesses,  if  obtained,  would  swear  to  the  statements  made  by 
the  accused.  The  personal  presence  of  a  witness  of  truth  is  of  inestimable 
value  before  a  Jury,  and  if  the  application  of  the  statute  in  question  to  crim- 
inal prosecutions  would  abridge  the  constitutional  right  to  compel  his  attend- 
ance, the  statute  cannot  be  made  to  apply  to  that  class  of  cases.  The  legis- 
lature is  powerless  to  proceed  in  the  face  of  the  constitutional  restraint.  Ko 
consideration  of  expediency,  of  cost  or  convenience  in  the  rapid  disposition 
of  causes  on  the  criminal  calendar,  can  enter  into  the  determination  of  the 
question;  it  is  simply  one  of  power,  and  in  that  the  constitution  has  set  the 
boundary  to  the  courts  and  legislature  alike,  without  granting  to  either  the 
discretion  to  depart  from  its  mandate  upon  any  idea  of  expediency. 

The  statute  which  governs  postponements  of  trials  in  civil  cases,  and  which 
the  learned  circuit  Judge  in  this  case  took  for  his  authority  in  denying  the  ap- 
pellant's application  for  a  postponement,  after  defining  the  nature  of  the  mat- 
ters to  be  set  forth  in  an  application  for  a  continuance,  among  which  is  a 
statement  of  the  facts  he  believes  the  absent  witnesses  would  prove,  proceeds 
as  follows:  "If,  thereupon,  the  adverse  party  will  admit  that  on  the  trial  the 
absent  witness,  if  present,  would  testify  to  the  statement  contained  in  the  ap- 
plication for  a  continuance,  then  the  trial  shall  not  be  postponed  for  that  cause; 
provided,  the  opposite  party  may  controvert  the  statement  so  set  forth  in  said 
motion  for  continuance  by  evidence. "  Mansf.  Dig.  §  5108.  Missouri  had  just 
such  a  statute  designed  to  control  criminal  prosecutions.  In  arriving  at  its 
meaning  and  effect.  Black,  J.,  in  a  recent  case,  said:  "In  every  case  where 
the  accused  makes  a  good  showing  for  a  continuance,  he  is  bound  [by  the 
terms  of  the  statute]  to  go  to  trial  without  his  witnesses,  and  without  process 
for  them,  if  the  prosecuting  officer  sees  fit  to  say  he  will  let  the  accused  take 
the  affidavit,  in  so  far  as  it  states  what  the  defendant  expected  to  prove,  as 
the  evidence  of  the  absent  witness.  The  defendant  may  show  that  he  has 
used  all  reasonable  efforts  tb  have  his  witnesses  summoned;  that  they  are 
within  the  Jurisdiction  of  the  court,  and  can  be  served;  or  he  may  show  that 
they  have  been  served,  but  do  not  appear,  and  can,  and  ought  to,  be  attached; 
yet,  in  all  these  cases  he  must  go  to  trial  without  them.  The  statute  makes 
no  exception.  Its  evident  purpose  is  to  substitute  the  affidavit  for  the  wit- 
nesses, and  thus  avoid  the  necessity  of  bringing  the  witnesses  before  the  court. 
The  plain  sense  of  the  law  is  to  deprive  the  accused  of  the  right  "to  have  pro- 
cess to  compel  the  attendance  of  witnesses  in  his  own  behalf. "  State  v.  Berk- 
ley, 4  S.  W.  Rep.  24.  There  is  no  difficulty  in  reaching  the  conclusion  that 
the  provision  of  our  statute  above  quoted,  if  enforced  in  criminal  prosecu- 
tions, would  have  the  effect  here  ascribed  to  the  Missouri  law.  It  was  enacted 
as  a  part  of  the  civil  procedure,  and  the  primary  object  in  view  was  to  enable 
the  party  opposing  the  continuance  to  prevent  the  delay  incident  to  bringing 
in  his  adversary's  witnesses  or  depositions.  When  the  required  admission  is 
made,  the  party  asking  the  postponement  is  forced  to  accept  the  statutory 
terms,  and  take  the  admission  at  the  trial  in  lieu  of  his  witnesses.  ^Hihbard 
V.  Kirby,  88  Ark.  102.  Ko  constitutional  objection  to  such  legislation  is  ap- 
parent when  applied  to  civil  causes.  The  legislature  may  make  reasonable 
laws  regulating  the  use  of  process  employed  to  bring  witnesses  before  the 
courts  in  criminal  prosecutions,  but  a  statute  which  has  the  effect  of  denying 
to  the  accused  the  use  of  3uch  process  is  void.  State  v.  Berkley,  supra;  Ho- 
man  v.  State,  (Tex.  Ct.  App.)  4  S.  W.  Rep.  575;  Roddy  v.  State,  16  Tex.  App. 
502;  People  v.  Diaz,  6  Cal.  248;  Goodman  v.  State,  Meigs,  195;  Van  Meter 
V.  People,  60  HI.  168. 

We  are  cited  to  the  case  of  State  v.  Adams,  20  Kan.  311,  as  upholding  the 
validity  of  a  law  similar  to  the  one  under  consideration.    The  constitution- 
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ality  of  the  act  is  not  mentioned  In  the  opinion  in  that  case,  but  the  judgment 
\b  rested,  without  discussion,  upon  the  earlier  cases  of  TTiompgon  v.  State,  5 
Kan.  159,  and  State  v.  Dickson,  6  Kan.  209,  where  a  rule  of  court  adopting 
the  practice,  afterwards  sanctioned  by  legislative  enactment,  was  sustained* 
But  the  earlier  cases  relied  upon  are  both  instances  of  applications  for  contin- 
uance where  the  absent  witnesses  were  beyond  the  jurisdiction  of  the  court, — 
where  compulsory  process  could  not  reach  them.  A  continuance,  so  far  as 
the  trial  court  could  know,  would  only  bring  their  written  evidence  to  the 
consideration  of  the  jury.  It  therefore  deprived  the  accused  of  no  constitu- 
tional right  to  require  him  to  take  his  own  written  statement  of  what  he 
could  prove  as  the  deposition  of  his  witnesses.  A  large  measure  of  discretion 
is  invested  in  the  trial  courts  in  reference  to  postponement  of  trials.  It  is 
within  the  range  of  this  discretion  to  force  the  prosecuting  officer  to  submit 
to  a  postponement,  or  to  permit  the  statement  of  the  testimony  of  the  absent 
witness  to  go  to  the  jury  in  some  form.  This  is  commonly  done  by  requiring 
an  admission  of  the  absolute  truth  of  what  is  expected  to  be  proved.  1  Bisb* 
Grim.  Proc.  §  951a.  But  in  a  case  where  the  court  would  be  clearly  justified 
in  refusing  the  continuance,  without  the  imposition  of  terms,  the  accused 
would  be  aided,  rather  than  injured,  by  an  admission  such  as  the  statute  re- 
quires, and  it  is  then  permissible.  Stan'  v.  State,  25  Ala.  49;  State  v.  Qeddis, 
42  Iowa,  264;  State  v.  Jennings,  81  Mo.  185;  State  v.  Adams,  supra.  But 
the  sanction  which  this  practice  receives  from  the  courts  cannot  help  the  stat- 
ute. The  practice  is  in  promotion  of  justice,  and  deprives  the  defendant  of 
no  right;  the  statute  is  in  derogation  of  a  constitutional  right.  The  applica- 
tion for  continuance  under  the  sanctioned  practice  is  addressed  to  the  discre- 
tion of  the  court,  subject  to  be  controlled  by  the  appellate  tribunal,  if  capri- 
ciously exercised,  (Lo/tinv.  State,  41  Ark.  153,)  while,  under  the  statute,  the 
Courtis  discretion  may  be  overridden  by  a  prosecuting  officer  who  is  invested 
with  the  irresponsible  power  of  thus  depriving  the  defendant  of  his  constitu- 
tional privilege  of  process  for  his  witnesses.  That  result  was  reached  in  this 
case  in  undertaking  to  follow  the  statute.  But  it  is  beyond  the  power  of  the 
legislature  to  make  such  practice,  as  the  statute  contemplates,  control  crim- 
inal prosecutions.  Let  the  judgment  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


St.  Louis,  I.  M.  &  8.  Bt.  Go.  v.  Bigchi. 
{Supreme  Court  of  Arkansas.    January  14, 1888.) 

L  Bailbou)  CoiffPANiBS— Stock-Killing  CASBGh— Agtiok  bt  Lbssbb  of  Stock. 

Under  Mansf.  Dig.  Ark.  %  5540,  providing  that  any  person  owning  stook,  or  who 
has  a  special  ownership  therein,  having  such  stock  killed  or  wounded  by  a  railroad 
running  in  the  state,  may  sue  such  railroad  for  damages,  a  lessee  of  sto(&  under  a 
lease  to  return  the  siock  in  good  condition  at  its  expiration  may  maintain  an  action 
for  injuries  to  such  stock  by  the  railroad  while  in  ms  possession. 

2.  Samb— Mbasubb  or  Damages— Intbbbst. 

In  an  action  against  a  railroad  company  for  kilUng  live-stook,  the  proper  measure 
of  damages,  no  circumstances  of  aggravation  appearing|lB  the  value  of  tho  stodc 
at  the  time  of  the  injury,  with  interest  from  that  date,  where  the  animal  is  only 
iig'ured.  the  measure  of  damages  is  the  difference  between  its  value  before  and 
after  tie  injury. 

Appeal  from  circuit  court,  Hempstead  county;  L.  A.  Btbke,  Judge. 

This  is  an  action  brought  by  Mrs.  Biggs  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Bail  way  Company  for  negligently  killing  and  wounding  sev- 
eral bead  of  live-stock.  Part  of  said  stock  plaintiff  held  by  virtue  of  a  lease. 
Mansf.  Dig.  Ark.  §  5540,  provides:  "Any  person  who  owns  stock  as  aforesaid, 
in  his  own  right,  or  who  has  a  special  ownership  therein,  having  any  such 
horses,  mules,  cattle,  or  other  stock  killed  or  wounded  by  any  railroad  trains 
running  In  this  state,  may  sue  the  company  running  such  trains  for  the  dam- 
ages sustained  by  such  killing  or  wounding,  and  recover  such  damages  as  the 
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court  or  jury  tiying  the  case  may  assess."    Judgment  of  $366.25  for  plain- 
tiff.    Defendant  appeals. 
Dodge  <&  Johnson^  for  appellant.    8cott  d  Jones,  for  appellee. 

Smith,  J.  Mrs.  Biggs  recovered  judgment  against  the  railway  company  for 
3366.25  for  the  negligent  killing  and  wounding  of  several  head  of  live-stock 
at  various  times.  The  errors  that  are  complained  of  here  were  a  ruling  of  the 
court  as  to  the  sufficiency  of  one  paragraph  of  her  complaint,  and  a  direction 
to  the  jury  respecting  the  measure  of  damages.  The  second  paragraph 
reads  as  follows:  "(2)  That  on,  to  wit,  the  said  first  day  of  May,  1885,  at  a 
place  on  said  road  in  Miller  county,  near  said  mile-post  No.  470,  defendant,  by 
its  agents  and  employes,  carelessly  and  negligently  ran  an  engine  and  train  of 
cars  over  and  upon  one  horse  in  which  plaintiff  then  and  there  had  a  special 
ownership,  derived  as  follows:  Prior  to  the  date  of  said  killing,  plaintiff  had 
rented  and  leased  and  taken  into  her  possession  the  said  horse  from  one  Mrs. 
Heath  for  a  valuable  consideration,  and  under  a  promise  and  agreement*  at  the 
expiration  of  said  rental,  to  return  said  horse  in  a  good,  sound  condition  to  said 
Mrs.  Heath ;  and  it  was  during  the  continuation  of  said  lease,  and  while  in 
plaintiff's  possession,  that  said  horse  was  killed;  and  thereby  plaintiff  became 
liable  to  and  did  pay  said  Mrs.  Heath  therefor  the  sum  of  $80.  Said  horse  was 
of  the  value  of  680;  and  by  reason  of  being  run  over  and  upon  as  aforesaid 
said  horse  was  killed,  to  plaintiff's  damage  in  the  sum  of  $80. " 

To  this  second  paragraph  the  defendant  interposed  a  demurrer  upon  the 
grounds  (1)  that  said  count  failed  to  set  up  facts  sufficient  to  constitute  a  good 
cause  of  action  against  the  defendant;  and  ^2)  that  there  was  a  defect  of  par- 
ties, in  this:  that  the  paragraph  disclosed  tne  fact  that  one  Mrs.  Heath  was 
the  owner  of  the  horse  that  had  been  killed,  and  that  she  was  therefor  a  nec- 
essary party  to  the  action  to  recover  its  value. 

As  horses  are  not  real  estate,  we  must  presume  the  pleader  meant  to  aver 
that  Mrs.  Biggs  had  hired  the  animal  of  Mrs.  Heath.  The  point  of  the  de- 
murrer is  that  the  plaintiff  had  no  right,  under  the  statutes  of  this  state,  to 
sue  for  the  value  of  this  animal,  so  killed,  without  making  the  general  owner 
a  party  to  the  action,  so  that  all  parties  in  interest  might  be  concluded  by  the 
judgment,  and  the  defendant  might  not  be  harassed  with  a  second  action. 
The  argument  is  that  a  demand  founded  upon  a  tort  is  not  assignable;  and, 
where  the  assignment  of  a  thing  in  action  is  not  authorized  by  statute,  the 
assignor  must  be  a  party,  as  plaintiff  or  defendant.  Mansf .  Dig.  §  4934.  The 
answer  is  that  Mrs.  Biggs  does  not  sue  as  assignee,  but  in  her  own  right. 
Section  5540  of  Mansfield's  Digest,  which  gives  the  right  of  action  in  such 
cases,  distinctly  recognizes  the  right  of  any  person  who  has  a  special  owner- 
ship in  the  live-etock  injured  to  maintain  the  action.  And  this  is  declaratory 
ct  the  common  law,  according  to  the  principles  of  which  the  bailee  of  a  chattel, 
whose  term  is  unexpired,  being  answerable  over  to  the  absolute  owner,  may 
sue  for  its  full  value,  if  it  is  injured  or  destroyed  while  in  his  possession,  and 
if  he  recover,  the  action  of  him  who  has  the  reversionary  interest  is  gone. 
Thus,  in  Armory  v.  DelamirU,  1  Strange,  505,  1  Smith,  Lead.  Gas.  (8th  Ed.) 
pt.  1,  p.  679,  a  chimney-sweep's  boy  who  had  found  a  jewel  was  permitted  to 
recover  its  full  value,  notwithstanding  it  was  manifest  that  the  real  property 
was  in  a  third  person. 

In  Heydon^e  Case,  6  Coke,  69,  the  rule  and  the  reason  for  it  are  thus  stated: 
''He  who  hath  a  special  property  of  the  goods  at  a  certain  time  shall  have  a 
general  action  of  trespass  against  him  who  hath  the  general  property,  and  upon 
the  evidence  damages  shall  be  mitigated;  but,  clearly,  the  bailee,  or  he  who 
hath  a  special  property,  shall  have  a  general  action  of  trespass  against  a 
stranger,  and  shall  recover  all  damages,  because  that  he  is  chargeable  over. " 

In  PooU  V.  SymondSf  1  K.  H.  289,  it  was  decided  that  one  who  has  received 
.goods  belonging  to  another  from  the  sheriff,  and  has  given  a  receipt,  promis- 
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ing  to  redeliver  them  when  required,  may  recover  full  damages  in  trover  for 
their  conversion.  And  the  court  said :  "In  many  cases  either  he  who  has 
the  actual  or  he  who  has  the  constructive  possession  may  maintain  trespass, 
trover,  or  replevin ;  but  a  judgment  in  favor  of  one  will  be  a  bar  to  an  action 
in  favor  of  the  other." 

In  the  case  of  Lyle  v.  Barker,  5  Bin.  457,  it  was  held  that  a  pawnee  of  goods 
could  maintain  trespass  against  a  stranger  who  takes  them  away,  aod  recover 
the  whole  value  in  damages,  though  they  were  pledged  for  less,  upon  the 
ground  that  he  is  answerable  for  the  excess  to  the  person  who  has  the  general 
property. " 

In  White  V.  Webh,  15  CJonn.  302,  the  court  said:  "If  the  suit  is  brought  by 
a  bailee  or  special  property  man  against  the  general  owner,  then  the  plaintiff 
can  recover  the  value  of  his  special  property  only ;  but  if  the  suit  is  against  a 
stranger,  then  he  recovers  the  value  of  the  property  and  interest  thereoa 
according  to  the  general  rule,  and  holds  the  balance,  beyond  his  own  interest^, 
in  trust  for  the  general  owner." 

In  Uarker  v.  Dement^  9  Gill,  7,  it  was  ruled  that,  "in  an  action  of  trespass 
or  trover  by  a  termor  against  his  reversioner,  for  an  unauthorized  interruption 
of  his  possession  during  the  term,  the  measure  of  damages  is  the  actual  loss 
sustained  by  the  lessee.  But  in  such  an  action  against  a  stranger  and  wrong- 
doer, the  termor  is  treated  as  the  absolute  owner  of  the  property,  and  he  is 
entitled  to  recover  its  full  value.  The  termor  being  bound  to  restore  the  prop- 
erty to  the  person  from  whom  he  obtained  it,  or  to  stand  responsible  in  dam- 
ages for  its  full  value,  has  the  right  to  recover  its  full  value  from  a  stranger 
who  has  wrongfully  deprived  him  of  it." 

We  shall  conclude  these  citations  with  an  extract  from  the  note  to  Armory 
V.  Delamirie,  in  1  Smith's  Lead.  Gas.  pt.  1,  top  pp.  701,  702:  "It  is  universally 
admitted  that  the  special  right  of  property  conferred  by  the  delivery  of  a 
chattel  as  a  pledge,  or  its  bailment  for  hire,  is  sufficient  to  sustain  either  tro- 
ver, {Barker  v.  Dement,  9  GiU,  7;  Ingeraoll  v.  VanBdkkelin^  7  Cow.  680,)  or 
replevin,  {Harlan  v.  Harlan^  15  Pa.  St.  507;  Bass  v.  Pierce,  16.  Barb.  595.). 
Thus  an  auctioneer  to  whom  goods  have  been  sent  for  sale,  {Tyler  v.  Fre^ 
man,  3  Gush.  261,)  a  common  carrier  to  whom  they  have  been  delivered  for 
transportation,  or  a  warehouseman  who  has  received  them  for  safe-keeping, 
may  recover  in  trover  or  replevin  against  any  one  by  whom  they  are  wrong- 
fully taken  or  converted.  White  v.  Bascom,  28  Vt.  268;  Barker  v.  DemenU 
And  as  the  rule  is  the  same  whether  the  bailment  is  naked,  or  clothed  with 
a  consideration,  {Little  v.  Foasett,  34  Me.  545,)  a  traveler  may  maintain  trover 
against  a  steamboat  company  for  a  carpet-bag  which  has  been  intrusted  to  his 
care  by  a  friend,  {Moran  v.  Steam-Packet  Co.,  35  Me.  55;)  the  obligation  im- 
posed by  the  trust  being  sufficient  to  entitle  him  to  damages  against  those  wha 
interfere  with  its  fulfilment.  Nor  is  the  right  thus  conferred  by  a  special 
property  in  chattels  personal  inconsistent  with  a  co-existing  right  of  action 
for  the  same  cause  in  the  general  owner,  {Booth  v.  Terrell,  16  Ga.  20;  Mor- 
gan V.  Ide,  8  Gush.  420;)  both  being  entitled  to  sue,  although  a  recovery  by 
either  will  be  a  bar  to  a  subsequent  action  by  the  other;  (Strong  v.  Adatne^ 
SO  Vt.  221;  Ely  v.  Bhle,  3  N.  Y.  506;  Root  v.  Chandler,  10  Wend.  110; 
Spence  v,  Mitchell,  9  Ala.  744;  Bart  v.  Byde,  5  Vt.  330;  Thorp  v.  Burling, 
11  Johns.  285;  Brake  v.  Redington,  9  N.  H.  248;  The  Farmer  v.  McCraWy 
26  Ala-  189;  Doumer  v.  Rowell,  22  Vt.  347;  Nichols  v.  Bastard,  2  Gromp. 
M.  &  K.  659;  Bryant  v.  Clifford,  13  Mete.  138;  Overby  y.McGee,  15  Ark.459.> 
Whether,  therefore,  the  action  be  brought  by  the  general  owner  or  special 
owner,  the  recovery  will  be  for  the  whole  value  of  the  chattel,  and  will  be 
final,  {Smith  v.  James,  7  Gow.  329;  Barker  v.  Dement,  9  Gill,  7;  White  v. 
Webb,  15  Gonn.  305;  Swire  v.  Leach,  18  G.  B.  [N.  S.]  479;)  because  the  law 
will  not  allow  anyone  to  be  vexed  twice  for  the  same  cause,  and  regards  the 
damages  found  by  the  jury  as  standing  in  the  place  of  the  thing  for  the  con- 
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version  or  asportation  of  which  they  are  given,  {Chesley  v.  ^Sf^  Clair,  1  N.  H, 
189;  BUsell  v.  Huntingdon,  2  N.  H.  143;  Tfte  Farmer  v.  McCraw,  26  Ala- 
189.)  It  has  accordingly  been  held,  in  a  number  of  instances,  that  a  recovery 
in  trover  by  a  carrier  or  other  bailee  will,  at  all  events,  when  followed  by  a  sat- 
isfaction, pass  the  right  of  property  in  the  chattel  for  which  he  sues,  and  pre- 
clude any  further  proceeding  on  the  part  of  the  bailor.  Chesley  v.  8t,  Clair; 
T?M  Farmer  v.  McCraw,  The  principle  is  the  same  when  the  goods  have 
been  let  for  a  time  certain,  because  the  hirer  is  bound  to  have  them  forthcom- 
ing at  the  end  of  the  period,  and  cannot  escape  from  responsibility  by  alleging 
that  they  have  been  taken  away  by  a  wrong-doer,  {Chrdon  v.  Harper,  7  Term. 
B.  9;)  and  we  have  seen  that  judgment  was  given  in  Armory  v.  Delamirie  for 
the  whole  value  of  the  jewel,  which  necessarily  implied  that  the  defendant 
was  discharged  from  all  further  liability  to  the  owner,  and  might  thenceforth 
treat  what  he  had  been  compelled  to  pay  for  as  his  own  property.  The  effect 
of  this  rule  may  be  sometimes  to  vest  the  title  to  chattels  in  a  wrong-doer  with- 
out the  knowledge  or  consent  of  the  owner,  but  the  hardship  is  mitigated,  if 
not  removed,  by  making  the  plaintiff  accountable  for  the  amount  of  the  ver- 
dict to  all  who  are  interested  in  the  property  for  which  it  was  rendered.  White 
V,  Wehh.*'  See,  also,  2  Vin.  Abr.  (2nd  Ed.)  49;  1  Chit.  H.  62;  Bliss,  Code 
PI.  (2nd.  Ed.)  S  23;  Story,  Bailm.  (8th  Ed.)  §  280;  8  Suth.  Dam.  473,  474. 

The  instruction  that  was  complained  of  was  in  the  following  words:  "If 
the  jury  find  for  the  plaintiff,  the  measure  of  damages  for  any  animals  they 
may  find  to  have  been  killed  will  be  the  market  value  of  said  animal  or  ani- 
mals at  the  date  of  said  killing,  with  6  per  cent  per  annum  interest  thereon 
from  the  time  of  said  killing  until  the  present  date,  and  the  measure  of  dam- 
ages to  any  injured  animal  is  the  difference  in  the  market  value  of  said  ani- 
mal caased  by  said  injury,  just  before  said  injury,  compared  with  its  market 
value  immediately  after  said  injury. "  It  is  insisted  that  this  was  objection- 
able, because  it  directed  the  jury  to  include  lawful  interest  in  their  assessment 
of  damages.  And  it  is  claimed  that,  while  allowance  of  interest  upon  un- 
liquidated contested  claims  lies  within  the  discretion  of  the  jury,  yet  it  is  not 
allowed  as  a  matter  of  right  or  law.  It  is  further  claimed  that  our  statutes 
give  Interest  only  upon  contracts,  express  or  implied,  and  upon  judgments. 

In  Tatum  v.  Mohr,  21  Ark.  355,  and  in  Lincoln  v.  Claflin,  7  Wall.  139, 
as  well  as  in  numerous  other  cases  decided  by  couils  of  the  highest  respecta- 
bility, the  law  was  laid  down  as  the  defendant  contends.  In  Railroad  Co,  v. 
Johnston,  74  111.  83,  the  rule  was  applied  to  the  case  of  killing  of  animals  on 
a  railroad.  The  judgment  there  was  reversed  on  account  of  a  direction  to  the 
jury  by  the  trial  court  to  add  interest  from  the  date  of  the  killing  to  the  sum 
they  should  find  as  the  value  of  the  property. 

The  old  rule  undoubtedly  was  that  interest  was  not  recoverable  on  unliqui- 
dated demands.  And  it  is  so  stated  by  Mr.  Sedgwick  in  his  work  on  Dam- 
ages, in  all  the  editions  down  to  and  including  the  sixth,  p.  377.  In  notec,  p. 
187,  vol.  2,  7th  Ed.,  we  find  this:  "From  the  general  course  of  decision,  it  is 
apparent  that  the  tendency  is  in  all  cases  to  add  interest  where  the  measure 
of  damages  depended  solely  upon  the  value  of  the  property  or  of  its  hire.  The 
rule  flows  from  the  principle  of  compensation;  interest  on  the  value  being  a 
necessary  part  of  this.  The  plaintiff  has  lost  the  use  of  his  property,  or,  if  he 
has  replaced  it,  the  interest  on  the  cost,  and  he  has  lost  this  directly  through 
the  act  of  the  defendant.  This  is  true  whether  the  action  be  in  contract  or 
tort." 

The  modem  rule  was  adopted  by  this  court  in  Kelly  v.  McDonald,  39  Ark. 
887,  where  it  was  declared  that,  in  trespaes  de  bonis  asportatis,  no  circum- 
stances of  aggravation  appearing,  the  value  of  the  property,  with  interest, 
furnishes  the  measure  of  damages. 

In  Railway  Co,  v.  Tankersley,  63  Tex.  57,  an  action  for  damages  against  a 
railroad  company  for  negligently  setting  out  a  fire  by  sparks  communicated 
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from  a  defective  engine,  it  was  said:  "It  now  seems  to  be  very  generally  held 
that,  where  a  party  has  a  right  to  recover  damages  for  the  vnrongful  destruc- 
tion of  property,  interest  ought  to  be  allowed  as  compensation. " 

Vatvo  V.  RailtDay  Co,,  30  Minn.  18, 13  N.  W.  Bep.  d21,  11  Amer.  iSbEng. 
B.  Gas.  419,  was  an  action  against  a  railway  company  for  killing  two  colts. 
The  jury  were  instructed,  in  case  they  found  for  the  plaintiff,  to  allow  inter- 
est on  the  value  of  the  property  from  the  time  of  the  injury.  This  was  held 
proper,  and  the  court  observed:  ''The  basis  of  plaintiff's  claim  for  compensa- 
tion is  the  value  of  the  property  destroyed.  In  such  cases  interest  is  neces- 
sarily allowed  for  the  indemnity  of  the  party.  The  same  rule  applies  as  in 
the  conversion  of  property."  Compare  3  Suth.  Dam.  472,  473,  and  cases 
cited;  Parrott  v.  Ice  Co,,  46  X.  Y.  361.  Another  objection  to  this  instruo- 
tion  was  that  it  gave  the  jury  an  inaccurate  rule  by  which  to  measure  the  dam- 
ages. It  is  contended  that,  in  cases  where  stock  is  simply  injured,  and  not 
killed,  the  measure  of  damages  is  not  **the  difference  in  the  market  value  of 
said  animal,  caused  by  said  injury,  just  before  said  injury,  compared  with  its 
market  value  immediately  after  said  injury."  But  the  rule  is  that  it  is  the 
duty  of  the  owner  of  stock  to  take  such  care  of  the  animal  only  partially  dis- 
abled as  a  reasonably  prudent  man  would  bestow  upon  it  if  injured  by  any 
other  accident;  and  if  by  such  care  the  owner  can  restore  it  to  its  former  use- 
fulness and  value,  the  measure  of  damages  In  such  case  would  be  the  just 
compensation  for  the  time  and  labor  laid  out  and  expended  in  effecting  a  cure; 
and  in  the  event  the  injury  was  permanent,  or  a  cure  not  effected  at  the  time 
of  recovery  of  judgment,  then  the  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  animal  before  its  injury  and  at  the  time  of  the 
recovery  of  judgment,  with  costs  of  care  and  attention  added.  In  an  action 
against  a  railroad  company  for  killing  cattle,  the  proper  measure  of  damages 
is  the  value  of  the  animal  at  the  time  of  the  injury.  Where  the  animal  is 
only  injured,  the  measure  of  damages  is  the  difference  between  its  value  be- 
fore and  after  the  injury.  The  cases  on  these  points  are  collected  in  a  note  to 
the  case  of  8ampsell  v«  Kailway  Co,,  13  Amer.  &  £ng.  B.  Gas.  592.  Judg- 
ment affirmed. 


Clark  p.  Roots  et  at, 
(Supreme  Court  of  Arkansas.    January  14, 1888.) 

Equity— Rbfobmation  of  Coittract— Mutual  Mistake. 

Defendant,  by  general  warranty  deed,  attempted  to  convey,  by  metes  and  bonnda, 
a  certain  piece  of  land  containing  45  acres,  more  or  leas,  known  as  the  **Mask 
Place,  **  to  plaintiir.  The  description  in  the  deed  called  for  15  acres,  originally  be- 
longing to  the  so-called^ Mask''  tract,  which  had  been  previoosly  sold  to  a  third 
MTson,  who  was  in  the  actual  possession  of  the  property  under  a  recorded  title.  The 
deed  was  executed  by  defendant  and  received  oy  plaintiif,  supposing  it  to  convey 
the  '^Mask  Place. "  as  it  was  then  known,  and  understood  to  contain  45  acres.  Held, 
such  a  mutual  mistake  as  would  be  reformed  in  equity.  > 

Appeal  from  Pulaski  chancery  court;  D.  W.  Cabroll,  Chancellor. 
8oL  F.  Clark,  for  appellant.    John  McClure,  for  appellees. 

Smith,  J.  In  January,  1883,  Mr.  Clark  sold  his  plantation  to  John  D. 
Adams,  and  took  in  part  payment  the  Mask  place,  supposed  to  contain  45 
acres,  at  the  price  of  $4,500.  .  Mask  had  at  one  time  owned  60  acres;  but  as 
long  ago  as  1875  he  had  sold  15  acres  of  the  tract  to  Grodbold,  who  thence  for* 
ward  was  in  actual  possession  under  a  recorded  deed .    After  this  last-mentioned 

1 A  mistake  in  the  description  of  land  intended  to  be  conveyed,  resulting  from  an  er- 
ror as  to  its  identity,  or  as  to  its  true  boundaries,  is  a  mistake  of  fact  against  which 
equity  will  relieve,  McCasland  v.  Insurance  Co.,  (Ind.)  9  N.  E.  Bep.  119;  Baker  v. 
Pyeatt,  Id.  112:  Conrad  v.  Schwamb,  (Wis.)  10  N.  W.  Bep.  895;  James  v.  Cutler,  Id. 
147:  Boss  v.  Williams,  (CaL)  15  Pac.Bep.  47:  and  such  rolief  wUl  be  granted  in  favor 
Of  the  administrator  of  the  grantee,  Bank  v.  Dayton,  (III.)  4  N.  B.  B^.  4SSL 
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sale,  the  45  acres  which  Mask  retained  were  known  in  the  neighborhood  as 
the  ''Mask  Place;"  and  the  15  acres  which  had  been  sold  off  went  by  the  name 
of  the  *'GodboId  Land."  In  1876,  Mask  executed  a  deed  of  trust  to  L.  W. 
Coy,  as  trustee,  for  the  better  securing  of  the  repayment  of  a  loan  of  money. 
In  this  deed  the  premises  are  described  as  they  stood  before  the  sale  to  Godbold, 
but  the  area  is  specified  to  be 45  acres;  and  in  1878  Mask  executed  to  the  same 
trustee  another  deed  of  trust,  to  secure  a  second  loan.  In  the  last-mentioned 
<leed  the  description  is  indefinite,  the  metes  and  bounds  given  not  inclosing  any 
specific  parcel  of  land;  but  the  Mask  place,  containing 45  acres,  was  intended. 
At  the  sale  for  foreclosure  of  these  trust  deeds,  Roots  bought.  He  afterwards 
sold  and  conveyed  to  Adams,  and  Adams  to  Mr.  Clark.  In  these  conveyances, 
the  imperfect  description  contained  in  Mask^s  second  deed  of  trust  is  repeated. 
Mr.  Clark,  becoming  aware  of  the  faulty  desciiption,  called  the  attention  of 
his  vendor  to  the  discrepancy.  Adams  and  Boots  then,  in  November,  1883, 
without  any  new  consideration  received,  but  solely  for  the  purpose  of  correct- 
ing the  inaccurate  description  in  the  former  deed,  united  in  the  execution  of  a 
deed  to  Mr.  Clark.  This  last  deed  was  prepared  by  Mr.  Clark  himself,  and  in 
it  the  description  contained  in  Mask*s  first  trust  deed  was  copied;  that  is  to 
say,  the  calls  in  the  deed  included  the  15  acres  of  Godbold.  The  description 
in  the  deed  to  Mr.  Clark  is  as  follows:  "Beginning  at  the  corner  of  J.  A. 
Vaughn's  land,  in  center  of  public  road  on  the  south  side  of  the  Arkansas  river, 
and  on  a  line  between  the  Vaughn  land  and  the  land  belonging  to  Robert  Ber- 
trand,  (now  belonging  to  Field;)  thence  south,  19^  west,  twenty-three  and 
60-100  chains;  thence  south  thirty-two  and  49-100  chains;  thence  north,  29*^ 
€ast,  forty-eight  and  10-100  chains;  thence  north,  48J^  west,  twelve  chains; 
thence  north,  54°  west,  eight  chains,  to  point  of  beginning;  containing  forty-five 
acres,  more  or  less,  known  as  the « Dr.  Mask  Place.' "  And  the  deed  contained 
covenants  of  seizin,  of  freedom  from  incumbrances,  and  of  general  warranty. 
As  soon  as  Mr.  Clark  discovered  that  his  deed  purported  to  convey  land  of  which 
Godbold  was  in  possession,  he  brought  his  action  at  law  against  his  grantors 
upon  their  covenants,  assigning  for  breaches  the  paramount  title  of  Godbold 
to  the  15  acres,  and  also  the  existence  of  sundry  mortgages  and  judgments 
against  Roots  and  Adams.  The  defendants  answered,  denying  that  the  said 
mortgages  and  judgments  were  subsisting  liens  upon  the  land;  and  as  no  proof 
was  offered  on  this  branch  of  the  case,  we  need  not  further  advert  to  the 
breaches  of  the  covenants  against  incumbrances. 

Upon  the  main  issue  the  defendants  claimed  that  the  description  in  the  deed 
was  erroneous,  in  that  it  included  the  15  acres;  that  they  had  never  owned, 
nor  undertaken  to  seU,  that  parcel  of  land,  nor  had  the  plaintiff  been  misled 
into  the  belief  that  it  was  a  pSu-t  of  his  purchase;  but,  on  the  contrary,  he  had 
both  actual  and  constructive  notice  that  Godbold  was  the  owner  of  that  tract; 
that  all  the  defendants  sold  and  meant  to  convey  was  the  45  acres  that  re- 
mained after  Godbold's  15  acres  had  been  severed;  that  the  description  in  the 
deed  was  by  courses  and  distance,  and  at  such  angles  that  it  was  impossible 
for  the  defendants,  without  the  assistance  of  a  surveyor,  to  say  whether  it 
comprehended  60  acres,  or  only  the  45  acres  which  the  plaintiff  bought ;  but 
they  executed  the  deed  in  full  confidence  that  the  land  was  correctly  described, 
whereas  it  in  fact,  by  the  mutual  mistake  of  the  parties,  included  15  acres  be- 
longing to  Godbold.  They  made  their  answer  a  cross-complaint,  and  prayed 
for  a  reformation  of  the  deed,  so  as  to  conform  to  the  intention  of  the  parties; 
or,  if  this  relief  could  not  be  had,  for  a  perpetual  injunction  against  the  pros- 
ecution of  this  or  any  similar  action  by  the  plaintiff.  On  motion  of  the  defend- 
ants, the  cause  was  transferred  to  the  Pulaski  chancery  court. 

In  answer  to  the  cross-complaint,  the  plaintiff  denied  that  there  was  any 
mistake  in  the  description.  He  had  drawn  the  instrument  as  he  was  directed 
to  do,  and  the  draft  was  in  the  hands  of  Roots  several  weeks  before  its  execu- 
tion.   He  farther  denied  that  he  purchased  45  acres,  and  no  more;  but  al- 
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leges  that  he  purchased  all  the  land  comprised  within  the  metes  and  bounds 
specified  in  his  deed,  be  the  same  more  or  less  than  45  acres:  and  he  stated 
that  the  15  acres  of  Godbold  constituted  one-fourth  in  quantity  and  value  of 
the  property  so  purchased  and  conveyed.  The  chancellor  finds,  specifically, 
that  on  the  fourth  of  January,  1883,  John  D.  Adams,  by  deed,  attempted  to 
convey  the  said  "Mask  Place"  which  he  had  purchased  from  Boots,  to  Sol.F. 
Gark;  that  said  last-mentioned  deed  was  prepared  by  the  plaintiff,  Sol.  F. 
Clark ;  and  that  there  was  a  mistake  in  describing  the  lands  intended  to  be 
conveyed,  caused  by  said  Clark^s  copying  the  words  used  in  the  deed  from 
Boots  to  Adams;  that  neither  the  said  Adams  nor  the  said  Clark,  at  the  time 
of  the  delivery  or  acceptance  of  said  deed,  knew  of  said  mistake;  tliat  Adams 
executed  the  deed  of  January  4, 1883,  to  said  Clark,  supposing  he  was  con- 
veying the  ''Mask  Place,"  as  it  was  then  known,  and  understood  to  contain 
45  acres,  and  that  said  Clark  accepted  the  same  believing  that  he  was  re- 
ceiving a  conveyance  of  the  "Mask  Place,"  as  it  was  then  known,  containing 
45  acres.  He  therefore  denied  any  relief  to  the  plaintiff,  and  upon  the  cross- 
bill of  the  defendants  he  reformed  the  deed  so  as  to  convey  to  Mr.  Clark  all 
the  lands  described  in  his  deed,  save  and  except  the  15  acres  which  Mask  had 
in  1875  granted  to  Godbold.  He  ordered  each  party  to  pay  the  costs  of  his 
own  depositions,  and  the  residue  of  the  costs  he  divided  equally  between  the 
plaintiff  and  defendants. 

Did  Adams  agree  to  sell  to  Mr.  Clark  the  15  acres  owned  by  Godbold?  This 
is  a  question  of  fact  rather  than  of  law.  The  counsel  for  the  defendants  is 
very  wide  of  the  mark  when  he  asserts  that  the  determination  of  a  fact  by  the 
chancellor  is  like  the  verdict  of  a  jury,  and  not  reviewable  here.  His  findings 
are  only  persuasive.  Nevertheless  we  approve  them  in  this  case.  Adams 
had  never  pretended  to  have  any  interest  in  Godbold' s  land ;  and  as  the  proof 
tends  to  show  that  he  was  pecuniarily  able  to  respond  in  damages  for  breach 
of  his  warranty,  it  \a  antecedently  improbable,  aside  from  considerations  of 
honesty  and  good  faith,  that  he  would  knowingly  warrant  the  title  to  land 
with  which  he  had  no  sort  of  connection.  Such  a  fraud  would  soon  be  dis- 
covered, and  an  action  for  damages  would  inevitably  follow.  Kor  does  it  ap- 
pear that  any  artifice  or  deception  was  practiced;  in  fact,  Mr.  Clark's  own 
testimony  does  not  show  that  he  was  deceived  or  misled  in  any  particular. 
He  is  simply  standing  upon  the  letter  of  his  bond.  He  inquired  particularly 
about  the  area  of  the  land,  and  was  informed  there  were  about  45  acres.  This 
was  true,  leaving  out  the  Godbold  land.  He  was  moreover  informed  that  the 
tract  which  Adams  proposed  to  sell  was  leased  to  one  Hobbs,  and  in  his  pos- 
session. Now  Hobbs  was  never  in  possession  of  the  15  acres  in  dispute;  and 
a  visit  to  the  place,  before  the  consummation  of  the  trade,  would  have  dis- 
closed that  fact,  as  a  subsequent  visit  did  disclose  it.  Hobbs  knew  the  lines, 
and  could  have  shown  them,  and  did  afterwards  point  them  out  to  Mr.  Clark. 
Moreover,  the  deed  itself  refers  to  the  '*Dr.  Mask  Place,"  containing  45  acres, 
more  or  less ;  but  the  45  acres  which  were  in  the  possession  of  Hobbs  had 
been  known  by  this  designation  ever  since  the  sale  of  the  15  acres  to  Godbold. 
If  the  conveyance  had  been  of  the  "Mask  Place,"  without  a  more  particular 
description,  it  would  have  carried  the  farm,  as  its  boundaries  existed  at  the 
time  the  deed  was  made.    Madden  v.  Tv/cker,  46  Me.  367. 

Pugh  V.  Brittain,  2  Dev.  Eq.  37,  is  very  similar  to  the  case  at  bar.  The 
deed  described  the  land  by  metes  and  bounds,  and  as  containing  640  acres, 
known  as  "Briery  Pocoson."  Originally,  the  tract  contained  more  than  640 
acres.  One  hundred  acres  had  been  sold  off  of  "Briery  Pocoson"  to  one 
Chamberland,  who  was  in  possession  of  it  at  the  time  of  the  sale,  and  had  been 
for  some  years  prior  thereto.  When  the  deed  was  made,  words  were  used, 
in  the  descriptive  part,  giving  courses  and  distances,  and  these  included  the 
100  acres  previously  sold  to  Chamberland.  The  deed  described  the  tract  as 
640  acres.    The  grantee,  as  soon  as  he  discovered  that  the  descriptive  words 


Digitized  by 


Google 


Ark.]  m'cabter  v.  neil.  781 

in  the  deed  included  the  100  acres  sold  to  Cham berland,  commenced  an  action 
npon  the  covenant  for  quiet  enjoyment.  A  bill  was  filed  by  the  grantor  to 
enjoin  the  prosecution  of  the  action  at  law,  upon  the  ground  that  the  deed 
did  not»  tlurough  a  mistake,  describe  the  land  intend^  to  be  conveyed,  or 
which  had  been  sold.  The  answer  to  the  bill — as  the  argument  indulged  here 
— was  that  the  plaintiff  sold,  and  the  defendant  bought,  by  the  title  papers 
alone;  that  neither  of  the  parties  knew  how  much  there  was  in  the  tract; 
that  there  was  no  mistake  in  the  deed;  that  the  defendant  got,  and  the  plain- 
tiff sold,  exactly  what  was  intended;  and  further  Insisted,  as  is  done  here, 
that  the  contract  could  not  be  altered,  but  could  only  be  rescinded.  A  survey 
disclosed  the  fact  that  there  were  721  acres  in  the  tract  known  as  the  ''Briery 
Focoson,"  independent  of  the  100  acres  sold  to  Chamberland.  Thereupon  the 
court  perpetually  enjoined  the  prosecution  of  the  action  at  law.  In  Wilcoao 
V.  Lucas,  121  Mass.  21,  the  supreme  judicial  court  of  Massachusetts,  speak- 
ing of  a  mutual  mistake  as  to  the  true  interpretation  of  a  deed  in  the  location 
of  the  premises,  say:  "  This  mistake  did  not  depend  upon  the  legal  meaning 
of  the  words  used,  but  upon  the  application  of  the  description  in  the  deed  to 
the  land,  which  involved  a  mere  question  of  fact;''  citing  Emery  Co,  v.  Lur 
cos,  112  Mass.  424;  Hoar  v.  Qotdding^  116  Mass.  132.  Continuing,  the  court 
said:  "There  can  be  no  doubt  of  the  power  and  duty  of  a  court  of  chancery 
to  restrict  the  operation  of  the  deed  to  what  was  actually  understood  and  in- 
tended by  the  parties,  either  by  ordering  the  deed  reformed,  or  by  restraining 
the  grantee  from  availing  himself  of  it  beyond  mutual  understanding;"  cit- 
ing Glass  V.  Hulbert,  102  Mass.  24;  Jones  v.  Clifford,  3  Ch.  Div.  779.  In 
Stedtoell  v.  Anderson,  21  Conn.  139,  it  was  held:  "Where  property  has  been 
conveyed  through  mistake,  by  deed,  which  the  parties  never  intended  should 
be  conveyed,  which  the  grantor  was  under  no  legal  obligation  to  convey,  and 
which  the  grantee  could  nv.t,  in  good  conscience,  retain,  a  court  of  chancery 
will  interfere,  and  correct  tliat  mistake,  whether  it  arose  from  a  misapprehen- 
sipn  of  facts  or  of  the  legal  operation  of  the  deed."  In  Hileman  v.  WrighU 
9  Ind.  127,  the  contention  was,  as  here,  that  the  mistake  was  not  mutual,  and 
therefore  the  contract  could  not  be  reformed,  but  only  rescinded.  But  the 
court  held  that  equity  had  jurisdiction  to  reform,  or  to  restrain  so  much  of  the 
deed  as  went  beyond  the  intention  of  the  parties. 

Mr.  Clark's  argument  is,  inasmuch  as  Boots  and  Adams  had  the  deed  in 
their  possession  for  some  time  before  they  signed  it,  therefore  they  must  have 
known  the  words  of  description  used,  and  they  are  presumed  to  have  known 
what  land  was  included  within  the  courses  and  distances  given.  The  same 
contention  was  made  in  the  case  of  BiLsh  v.  Hicks,  60  N.  Y.  301,  and  the 
court  said:  "It  is  claimed  that  the  plaintiff  knew  the  terms  of  the  description 
inserted  in  the  deed,  and  as  the  language  employed  was  that  intended  to  be 
used  there  was  no  mistake.  The  answer  is  that  the  mistake  consisted  in  sup* 
posing  the  description  applied  to  the  land  intended  to  be  conveyed,  whereas 
it  embraced  much  more,  and  a  mutual  mistake  of  this  character  is  a  ground 
for  reforming  a  deed  in  equity. "    Decree  affirmed. 


MoCabter  t',  Keil. 
{Sfwpreme  Covrt  of  Arkansas,    Jannary  14, 1888.) 

Taxatiok--Collbction  bt  Suit— Judgment— Collateral  Attack. 

A  decree  of  the  circuit  court  having  jurisdiction  of  the  subject-matter  and  parties, 
and  exercising  its  jurisdiction  pursuant  to  the  si>ecial  power  conferred  upon  it  by 
the  Aricansas  overdue  tax  law,  ordering  the  sale  of  land  for  non-payment  of  taxes, 
cannot  be  collater^Iy  attacked,  and  it  is  no  defense  to  an  action  of  ejectment  by  the 
purchaser  at  such  sale  that  the  taxes  for  which  the  land  was  sold  had  been  paid.^ 

Appeal  from  circuit  court,  Benton  county;  J.  M.  PimcAK,  Judge. 

^  See  note  at  end  of  case. 
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E.  8.  McDaniel,  for  appellant.    B.  P.  Watson,  for  appellee. 

Smith,  J.  This  was  an  action  of  ejectment  for  40  acres  of  land.  The  plain- 
tiff's title  was  derived  from  a  sale  of  the  land  for  taxes,  by  virtae  of  a  decree 
of  the  Benton  circuit  court,  in  chancery,  exercising  its  jurisdiction  pursuant  to 
a  special  power  conferred  upon  it  by  the  overdue  tax  law.  At  that  sale,  fail- 
ing bidders,  the  land  was  stricken  off  to  the  state;  and,  no  redemption  having 
been  effected  within  the  two  years  allowed  by  law,  the  state  land  commissioner 
sold  and  conveyed  it  to  the  plaintiff  and  one  Bishop.  And  Bishop  afterwards 
relinquished  his  interest  to  the  plaintiff.  The  substantial  defense  was  an  al- 
leged payment  of  the  taxes  for  the  year  for  which  the  land  was  condemned  by 
the  tax  decree.  This  defense  was  presented  in  the  form  of  an  answer  and 
cix)ss-complaint  against  the  plaintiff,  praying  for  the  cancellation  of  his  deed, 
and  accompanied  by  a  motion  to  transfer  to  the  equity  side  of  the  court  The 
answer  and  cross-complaint  were  adjudged  to  be  insufficient  upon  demurrer, 
and,  the  defendant  declining  to  plead  further,  final  judgment  was  entered  for 
the  plaintiff. 

The  land  commissioner's  deed  was  prima  facie  evidence  that  the  plaintiff 
had  Jicquired  a  valid  title  to  the  land.  Whether  the  tax  decree,  which  was  the 
foundation  of  his  title,  was  open  to  coUateral  attack,  and  could  be  treated  as 
a  nullity,  depended  on  the  circumstance  whether  or  not  the  court  which  ren- 
dered it  had  jurisdiction  over  the  subject-matter  and  over  the  parties  con- 
cerned. For  mere  errors,  irregularities,  and  even  fraud  in  its  procurement, 
the  judgment  could  be  assailed  only  in  a  direct  proceeding;  that  is,  by  petition 
in  the  same  case  to  set  it  aside,  or  by  some  proceeding  in  the  nature  of  a  re- 
view on  error.  Cooley,  Tax'n,  {2d  Ed.)  630;  Mansf.  Dig.  8  8909;  Webster  v. 
Diamond,  86  Ark.  532;  Herron  v.  Dater,  120  U.  8.  464,  7  Sup.  Ot.  Rep.  620; 
Moore  v.  Woodalh  40  Ark.  42.  The  difference  between  a  direct  and  a  col- 
lateral attack  is  illustrated  by  the  cases  of  Lessee  of  Fowler  v.  Whiteman,  2 
Ohio  St.  279,  and  Trimble  v,  Lonfftoorth,  13  Ohio  St.  432,  where  the  same  de- 
cree, rendered  upon  constructive  service,  was  under  consideration.  Now, 
authority  over  the  res  was  conferred  on  the  Benton  circuit  court  by  the  act  of 
March  12, 1881,  entitled  ''An  act  to  enforce  the  payment  of  overdue  taxes." 
And  authority  over  the  land-owner  was  acquired  by  the  filing  of  the  com- 
plaint, stating  that  taxes  were  due  on  this  particular  ti*act,  and  by  the  publi- 
<»tion  of  the  required  notice,  which  took  the  place  of  ordinary  process  to  bring 
the  parties  into  court.  Actual  seizure  and  possession  of  the  land  by  an  officer 
of  the  court  were  not  directed,  but  the  mere  bringing  of  the  suit  was  by  law 
made  equivalent  to  a  seizure,  being  the  open  and  public  exercise  of  dominion 
over  the  land  for  the  purposes  of  the  suit.  Cooley,  Tax*n,  525, 626;  Cooper  v. 
Reynolds,  10  Wall.  308;  Heidritter  v.  Oilcloth  Co.,  112  U.  S.  294,  5  Sup.  Ct. 
Bep.  135.  Being  sul]«ttantially  an  action  in  rem,  personal  service  upon  the 
land-owner  was  not  indispensable,  but  a  substituted  service  might  be  had, 
such  as  was  reasonably  calculated  to  bring  the  proceeding  to  the  knowledge 
of  interested  parties.  (Dooley,  Tax'n,  527;  Pennoyer  v.  Neff,  95  U.  S.  714; 
In  re  Bank,  18  N.  Y.  199.  Proceedings  to  enforce  payment  of  delinquent 
taxes  are  always  summary  and  essentially  in  rem,  all  persons  being  presumed 
to  be  parties.  McCarrolVs Lessee  v.  Weeks,  5  Hay w.  (Tenn.)  246.  Such  being 
the  essential  nature  of  the  tax  suit  provided  for  by  the  overdue-tax  law,  the 
jurisdiction  of  the  court  as  to  a  particular  tract  was  not  affected  by  the  fact 
that  the  taxes  upon  that  tract  had  previously  been  paid.  And  since  the  ob- 
jection does  not  go  to  the  jurisdiction,  the  decree  of  the  court,  condemning 
the  land  to  sale,  is,  so  long  as  it  stands  unreversed  and  not  vacated  or  set 
aside,  conclusive  upon  the  point  that  taxes  were  due.  This  has  several  times 
ruled  in  states  which  have  by  statute  established  judicial  proceedings  for  the 
enforcement  of  taxes.  Cadmus  v.  Jackson,  52  Pa.  St,  295;  County  of  Chi- 
*ago  V.  Railroad  Co.,  27  Minn.  109,  6  N.  W.  Rep.  454;  Chaunoey  v.  Wass,  35 
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Minn.  1,  25  N.  W.  Rep.  457,  and  80  N.  W.  Rep.  826;  Seminary  v.  Gage,  11 
Bias.  289,  12  Fed.  Rep.  898;  Mayo  v.  Foley,  40  Oal.  281 ;  Qaylord  v.  Scaiff,^ 
Iowa,  179;  SiMte  v.  SargenU  12  Mo.  App.  228;  Knoll  y.  Woelken,  13  Mo. 
App.  276. 

The  previous  decisions  of  this  court  are  to  the  same  effect.  Wallace  v. 
Brovm,  22  Ark.  118,  was  an  action  of  ejectment,  in  which  the  plaintiff's  title 
consisted  of  a  collector's  tax  deed,  fortified  by  a  decree  of  confirmation  ren- 
dered by  default,  without  actual  service  of  process.  The  defendant  was  the 
owner  of  the  land  at  the  time  of  the  sale,  and  had  paid  the  taxes  for  which  the 
land  was  sold,  and  held  the  collector's  receipt.  And  the  decision  was  that, 
although  a  sale  of  land  afterpayment  of  the  taxes  was  without  power,  and  a 
fraud  upon  the  owner's  rights,  which  fraud  entered  into  and  vitiated  a  decree 
of  confirmation,  yet  in  a  collateral  suit  the  owner  would  not  be  permitted  to 
go  behind  the  decree,  and  introduce  evidence  of  payment  before  the  sale. 
Chief  Justice  English,  speaking  for  the  court,  remarked  that  the  *' existence 
or  validity  of  the  debt  or  demand  upon  which  the  suit  is  founded,  at  the  time 
of  rendering  the  judgment  or  decree,  is  not  the  criterion  of  jurisdiction." 
Williamson  v.  MimmSp  49  Ark.  — ,  5  S.  W.  Bep.  820,  was  ejectment  by  plain- 
tiffs claiming  under  the  land  commissioner's  deed,  based  upon  a  forfeiture  and 
decree  in  an  overdue  tax  suit;  and  the  same  was  by  the  defendant's  answer 
and  cross-complaint  converted  into  an  equitable  action.  Thecourt  said:  "As 
to  the  fact  of  payment  of  the  taxes  being  in  itself  a  defense  to  the  action,  we 
think  it  was  not  available,  as  such,  to  the  defendants,  and  evidence  to  prove 
the  fact  was  wholly  inadmissible.  The  decree  of  that  court  that  the  taxes  had 
not  been  paid  is  conclusive  upon  the  court  and  parties  in  this  cause.  It  was 
a  question  proper  for  that  court  to  decide;  and  the  dedsioui  if  erroneous,  could 
be  corrected  only  upon  a  rehearing  in  that  court,  or  upon  appeal  of  the  pro- 
ceedings to  this  court."    Judgment  affirmed. 

NOTE. 

JuDOMBirm— OoLL^TXBAii  ATTACK.  A  judgment,  regtdar  on  its  fftoe,  oazinot,  in  the 
absence  of  any  aUegation  of  fraud  or  collusion,  be  attacked  collaterally.  Murray  v. 
Weigle,  (Pa.}  11  AtL.  Rep.  781.  It  is  binding  until  reversed,  and  cannot  be  collateraUy 
attacked,  altnough  it  be  erroneously  rendered,  or  there  are  defects  of  form  in  the  pro- 
oeedings.  Barnard  v.  Barnard,  (Ql.)  8  N.  £.  Kep.  820;  Spencer  v.  McQonagle,  (Ind.)  & 
K.  E.  Rep.  266,  and  note;  Phillips  v.  Lewis,  (Ind.)  9  N.  E.  Rep.  895:  Levan  v.  Milhol- 
land,  (Pa.)  7  Atl.  Rep.  194;  U.  B.  v.  Board  of  Auditors,  28  Fed.  Rep.  409;  Rosenheim  v. 
Hartsock,  (Mo.)  2  S.  W.  Rep.  478;  Jones  v.  Coffey,  (N.  CJ  2  S.  B.  Rep.  166;  Rollins  v. 
Love,  Id.  166;  Blair  v.  Wolf,  (Iowa,)  88  N.  W.  Rep.  660;  Hawley  v.  Sfiions,  (BH.)  14  N. 
E.  Rep.  7;  Hollingsworth  v.  State,  (Ind.)  12  N.  E.  Rep.  490.  where  a  judgment  is  col- 
laterally attacked,  in  order  to  succeed,  the  plaintiff  must  show,  not  merely  that  it  was 
voidable,  but  that  It  was  absolutely  void.  Oswald  v.  Kampmann,  28  Fed.  Rep.  86.  Tho 
record  ox  a  judgment  regular  on  its  face,  cannot  be  collaterally  attacked  or  rendered  in- 
admissible by  showing  that  It  had  been  changed  after  it  was  entered  by  the  clerk,  but 
before  it  was  signed  by  the  judge,  HaU  v.  Durham,  (Ind.)  9  N.  E.  Rep.  926;  or  by  show- 
ing that  the  aotjon^hen  commenced,  was  barred  by  the  statute  of  lunitatlons,  Head  v. 
Daniel,  (Ean.)  16  Pao.  Rep.  911.  A  judgment  can  be  impeached  collateraUy,  if  the 
court  rendering  it  was  whoUy  without  jurisdiction.  Hioore  v.  Town  of  Edgefield,  82 
Fed.  Rep.  498;  GrimmeU  v.  Askew,  (Ark.)  2  S.  W.  Rep.  707.  and  note;  Fahey  v. Mottu, 
(Md.)  10  AU.  Rep.  68;  Jasper  Co.  v.  Mickey,  (Mo.)  4  S.  W.  Rep.  424;  Spoors  v.  Cowen, 
(Ohio,)  9  N.  E.  Rep.  182 ;  Seamster  v.  Blackstock,  (Va.)  2  S.  E.  Rep.  86.  Mere  irregulaz^ 
ities  cannot  be  taken  advantage  of  in  a  collateral  attack  upon  a  judgment  of  a  court  of 
competent  jurisdiction.  Eleyla  v.  Haskett,  (Ind.)  14  N.  E.  Rep.  887 :  Hollingsworth  v. 
State,  (Indi)  12N.  E.  Rep.  490.  But  an  hrregularity  going  to  thelurisdiction  oi  the  court, 
and  appearing  on  the  face  of  the  judgment,  permits  a  collateral  attack.  Hyde  v.  Red- 
ding. (CaL)  16  Pac.  Rep.  880.  Judgments  rendered  by  courts  of  limited  Jurisdiction 
may  oe  questioned  collateraUy  where  the  record  fails  to  show  afOimaUvely  the  regu- 
lariV  of  the  prooeedhigs.    Fahey  v.  Mottu,  (Md.)  10  AtL  Rep.  68. 
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WeXKB  «.  MoCUMTOOK. 
(8u/preme  C<mrt  of  ArhamsaB.    January  14, 1888.) 

1.  FiBTiniBSHiP— Bights  of  PjotTiniBs  Intbb  Sbsv— Gompsnsatioh  of  Tamtneu. 

By  a  parol  contract  of  partnership  plaintiif  was  to  manage  the  business  and  artve 
it  his  undivided  attention,  and  was  to  receive  for  his  services  $100  a  month.  The 
preponderance  of  evidence  showed  that  he  did  not  give  the  business  his  undivided 
attention,  but  was  often,  and  a  large  portion  of  his  time,  absent,  leaving  the  busi- 
ness in  cnaree  of  others.  His  copartners  were  doing  business  within  600  feet  of 
the  place  of  the  partnenhip  business,  and  knew  of  his  absence  and  manner  of  oon- 
ducong  the  busmess,  but  made  no  complaint.  On  accounting,  held^  that  plaintifr 
was  entitled  to  recover  the  agreed  compensation  for  the  period:  during  which  he  had 
charge  of  the  business. 

%  Affbai/— Rbvuw—'Wbioht  ahd  Suffigibnot  of  Evidbncb— Mastbb's  Report. 

In  partnership  accounting,  the  refusal  of  the  master  to  allow  to  defendant  the 
amount  of  an  account  of  a  third  party  with  defendant  which  it  is  alleged  the  firm 
agreed  to  pay,  will  not  be  disturbed  where  the  fact  of  such  agreement  is  not  satia- 
f  actorilv  snown. 

Appeal  from  circuit  court,  Prairie  county;  M.  T.  Sandebs,  Judge. 

In  chancery.  Partnership  accounting  by  J.  M.  McCiintock  against  Weeks 
&  Co.  Defendant's  exceptions  to  the  master's  report  were  overruled,  and 
Judgment  was  entered  thereon.    Defendant  appeals. 

George  H.  Saunders,  for  appellant.    /.  B.  Gatetooodj  for  appellee. 

Battle,  J.  In  the  latter  part  of  May,  1881,  Weeks  &  Ck>.  and  J.  M.  Mc- 
Ciintock entered  into  a  partnership  to  manufacture  spokes,  and  gin  and  bale 
cotton.  Their  firm  name  and  style  was  J.  M.  McCiintock  ft  Co.,  and  their 
place  of  business,  Fredonia,  in  Prairie  county,  Arkansas.  By  the  terms  of 
their  contract,  which  was  in  parol,  they  were  to  be  equal  partners,  and  Mc- 
Ciintock was  to  manage  and  superintend  the  business,  and  give  it  his  undivided 
attention,  and  to  receive  for  his  services  $100  a  month.  In  June,  1881,  he 
took  charge  of  the  machinery  of  the  firm,  and  commenced  business.  In  a  few 
months  the  new  firm  enlarged  its  business  by  adding  new  machinery  of  the 
value  of  $3,000,  and  operating  a  saw-mill  and  shingle-machine.  In  Novem- 
ber, 1883,  it  sold  a  part  of  the  machinery  to  Weeks  A  Co.,  and  ceased  to  do 
business,  and  turned  over  the  machinery  remaining  unsold,  and  the  grounds 
and  buildings  belonging  to  it,  to  Weeks  &  Co.  McCiintock  and  Weeks  fail- 
ing to  agree  upon  a  settlement  of  their  partnei-ship  affairs,  and  Weeks  refus- 
ing to  arbitrate  them,  McCiintock  filed  his  complaint  in  equity  in  the  Prairie 
circuit  court,  asking  for  an  accounting,  a  settlement  of  accounts,  and  a  dis- 
solution of  the  partnership.  Weeks  answered;  and  by  consent  of  both  par- 
ties the  cause  was  referred  to  the  clerk  of  the  court,  as  master,  to  take  proof 
and  state  an  account,  which  he  did,  allowing  to  McCiintock  the  sum  of  $100 
a  month  for  28  months  for  superintending  the  business  of  McCiintock  &  Co., 
and  refusing  to  allow  Weeks  &  Co.,  $419.19; — the  amount  of  the  accounts  of 
Blanchard  and  Brooks  with  Weeks  &  Co.,  which  Weeks  alleges  McCiintock  ft 
Co. ,  agreed  to  pay.  Weeks  excepted  to  the  account,  because  the  master  allowed 
the  $100  a  month  for  28  months,  and  refused  to  allow  the  $419.19,  and  for 
other  reasons.  The  court  overruled  the  exceptions  stated,  and  rendered  a 
judgment  against  Weeks  in  favor  of  McCiintock  for  $660.67,  the  balance 
found  to  be  due  him,  and  Weeks  appealed. 

It  is  insisted  that  McCiintock  is  not  entitled  to  the  $100  a  month  for  28 
months,  because  he  failed  and  neglected  to  manage  and  superintend  the  busi- 
ness of  McCiintock  &  Co.  as  he  agreed  to  do,  but,  on  the  contrary,  neglected 
it,  and  did  not  give  it  exceeding  one-third  of  his  time.  Some  of  the  witnesses 
testified  that  he  was  not  present  at  his  place  of  business  more  than  one-third 
of  his  time,  and  that  in  his  absence  the  interest  and  business  of  the  firm  were 
neglected  and  suffered  materially;  while  others  testified  he  was  not  often  ab- 
sentf  except  on  the  business  of  the  firm,  and  that  the  business  did  not  suffer 
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on  account  of  his  absence,  and  was  not  neglected.  The  preponderance  of  evi- 
dence, however,  shows  McClintock  did  not  give  the  business  his  undivided  at- 
tention and  time,  as  he  agreed  to  do,  but  was  often,  and  a  large  portion  of  liis 
time,  absent.  While  absent,  he  left  the  business  in  charge  of  other  persons. 
During  all  this  time  Weeks  &  Co.  were  doing  business  within  500  feet  of  the 
place  of  business  of  McClintock  &  Co.,  and  knew  of  the  absence  of  McClintock, 
and  how  he  conducted  the  business,  and  acquiesced  in  his  mode  of  attending 
to  it.  Under  these  circumstances,  is  he  entitled  to  the  $100  a  month  for  the 
time  he  had  charge  of  the  business? 

Judge  Story  says:  "Partnership  articles,  in  the  view  of  courts  of  equity, 
whatever  may  be  the  rule  at  law,  are  liable  to  be  controlled,  superseded,  quali- 
fied, or  waived  by  the  acts  and  transactions  of  the  partnersliip,  in  the  course 
of  the  business  thereof,  wherever  the  assent  of  all  the  partners  thereto  may 
1)0  fairly  inferred,  and  however  positive  or  stringent  those  provisions  may  be. 
£"Partners,"  it  has  been  said,  "if  they  please,  may,  in  the  course  of  the  part- 
nership, daily  come  to  a  new  arrangement  for  the  purpose  of  having  some  ad- 
dition or  alteration  in  the  terms  on  which  they  carry  on  business,  provided 
those  additions  or  alterations  be  made  with  unanimous  concurrence  of  all  the 
partners. "]  In  short,  in  many  cases  of  this  kind,  looking  to  the  course  of  con- 
duct of  the  partners,  and  the  special  circumstances  of  their  business,  or  to 
their  general  acguieseence,  or  their  positive  acts,  we  may  often  have  the  most 
satisfactoiy  evidence  that  the  partnership  articles  have  been  laid  aside,  either 
pro  tanto,  or  in  whole,  and  that  new  articles  and  arrangements  have  been  en- 
tered into  in  their  stead.  Hence,  it  has  been  judicially  declared  that,  in  courts 
of  equity,  articles  of  partnership,  containing  clauses  which  have  not  been  acted 
upon  by  the  parties,  are  read  as  if  those  clauses  were  expunged,  or  were  not 
inserted  therein. "    Story,  Partn.  g  192. 

In  Pilling  v.  Pilling,  3  De  Gex,  J.  &  S.  162,  "a  father  took  his  two  sons 
into  partnership,  under  articles  by  which  it  was  agreed  that  the  business 
should  be  carried  on  with  the  father^s  capital,  which  shoiUd remain  his;  that 
yearly  stock-takings  should  be  made;  that  the  partners  should  share  profits 
and  losses  equally  in  thirds ;  that  each  of  the  sons,  besides  his  own  share  of 
the  profits,  should  have  1502.  a  year  out  qf  the  father'' s  share;  that  repairs 
and  other  outgoings  in  respect  of  the  business  premises  should  be  paid  out  of 
the  profits;  that,  before  division  of  the  profits,  the  father  should  have  in- 
terest at  4  per  cent,  on  his  capital,  and  that,  in  estimating  profits,  a  cer- 
tain discount  should  be  taken  off  the  mills  and  machineiy.  The  partnership 
lasted  ten  years,  during  the  whole  of  which  time,  in  the  yearly  stock-takings, 
the  mills  and  machinery  were  valued  as  they  stood,  without  any  discount  as 
provided  in  the  articles,  and  without  distinguishing  the  increase  of  value  aris- 
ing from  additions  and  improvements,  and  the  expenses  of  the  additions  and 
improvements  were  charg^  against  the  partnership;  the  150^  a  year  to  each 
son  was  charged  against  the  business,  not  against  the  father's  share  of  prof- 
its; each  partner  was  credited  with  interest  on  the  capital  standing  to  his 
credit  at  the  beginning  of  the  year,  and  the  profit  was  then  divided  in  thirds, 
and  the  shares  carried  to  the  credit  of  the  partners,  respectively. "  It  was 
"held  that  this  mode  of  keeping  the  accounts,  and  the  division  of  the  profits 
according  to  it,  evidenced  a  new  agreement  between  the  parties,  and  the  ac- 
counting must  be  taken  on  that  footing  and  not  Vie  footing  of  the  articles; 
and  that  whether  the  mills  and  machinery  were,  according  to  the  articles,  the 
property  of  the  father  or  of  the  partnership,  they  must  be  treated  as  bein'j, 
under  this  agreement,  the  property  of  the  partnership,** 

In  Haller  v.  Williamowicz,  23  Ark.  566,  the  parties  formed  a  partnership 
in  the  tanning  business.  vBy  the  articles  of  copartnership  it  was  stipulated 
that  Haller  should  have  charge  and  control  of  the  tan-yard,  and  stock  in  it, 
and  should  devote  all  his  time  and  attention  to  the  business  of  the  yard. 
Williamowlcz  interfered  with  the  business  of  the  yard,  oontraiy  to  the  arti- 
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cles,  by  causing  defective  vats  to  be  built,  and  thereby  caused  a  loss  to  be  sus- 
tained by  the  copartnership.  Mr.  Justice  Comptox,  speaking  for  the  court, 
said:  "Conceding  that  Hidler  had,  according  to  the  written  stipulation  be- 
tween the  parties,  the  exclusive  control  of  the  joint  business,  so  far  as  regards 
the  process  of  tanning,  or  the  preparation  for  it,  and  recognizing,  as  we  do, 
the  soundness  of  the  principle  that  where  the  partnership  artides  provide 
that  one  partner  shall  exclusively  manage  all  the  affairs  of  the  concern,  or  any 
particular  department  of  the  business,  and  the  other  partner  positively  vio- 
lates such  provision  by  intermeddling  where  he  has  bound  himself  not  to  in- 
termeddle, and  the  copartnership  thereby  sustains  losses  or  damages,  they  are 
to  be  borne  exclusively  by  such  intermeddling  partner,  stUl,  on  the  principle, 
equally  well  established,  that  the  articles  of  partnership,  however  stringent, 
are  liable,  in  the  view  of  a  court  of  equity,  to  be  qualified  or  waived,  either 
pro  tanto  or  in  whole,  by  the  assent  of  the  partners,  express  or  implied,  from 
the  acts  and  transactions  of  the  partnership,  the  decision  of  the  chancellor, 
disallowing  the  claim,  upon  the  state  of  case  before  him,  was  right,  because 
it  is  conclusively  shown  by  the  evidence  that  Haller  expressly  assented  to  the 
employment  of  a  mechanic  by  Williamowlcz,  to  build  the  vats,  and  that  they 
were  built  under  his  immediate  observation.  ** 

In  Hall  V.  Sannoner,  44  Ark.  34,  an  effort  was  made  by  Hall  to  hold  San- 
noner  liable  for  losses  sustained  bySannoner's  selling  goods  to  insolvent  pur- 
chasers, in  violation  of  their  written  agreement.  The  agreement  was  as  fol- 
lows: "There  are  to  be  no  new  accounts  opened,  or  goods  sold  on  credit,  to 
any  customers  after  this  date,  except  to  well-known,  prompt-paying,  solvent 
parties,  and  not  to  them  except  on  short  time,  and  with  the  knowledge  and 
consent  of  both  parties*'  to  the  agreement.  Sannoner  sold  goods  to  insolvent 
persons.  During  the  time  these  sales  were  being  made,  Hall  was  in  the  house 
daily,  except  during  an  absence  of  three  weeks.  He  had  constant  access  to 
the  books,  which  showed  the  names  of  the  parties  credited;  had  examined 
them;  and  had  ample  opportunity  to  know  that  Sannoner  was  selling  on 
credit,  and  to  whom  he  was  selling.  He  made  no  protest  to  Sannoner  about 
the  sales  on  credit,  but  always  told  him,  when  applied  to  about  crediting  any 
individuals,  that  if  he  knew  the  parties  were  good  to  credit  them.  After- 
wards, when  they  attempted  to  settle.  Hall  claimed  there  had  been  a  violation 
of  the  agreement  not  to  sell  on  credit  without  his  consent,  and  that  Sannoner 
was  responsible  for  the  losses  sustained  by  the  sales  to  insolvent  persons. 
This  court  held  that  he  waived  the  agreement  to  the  extent  it  was  necessary 
to  get  his  consent  to  the  sales;  "and  that,  after  standing  by  blindly  and  re- 
fusing to  see  what  his  duty  prompted  him  to  know,  he  could  not  be  heard 
to  say  he  did  not  know ;"  and  that  "  it  was  his  own  fault  that  he  did  not  know 
all  about  the  transactions  as  they  occurred,  and  it  must  be  presumed  that  he 
knew  and  acquiesced." 

It  has  often  been  judicially  declared  that  "partners,  in  equity,  may  be  held, 
by  their  conduct,  to  have  changed  the  terms  of  a  written  agreement  into 
which  they  have  entered  for  carrying  on  a  concern,  and  to  have  substituted 
the  terms  to  which  they  have  adhered,  instead  of  the  terms  contained  in  the 
original  agreement."  Const  v.  Harris,  12  Eng.  Ch.  496;  Coventry  v.  Bar- 
clay, 33  Beav.  1;  Same  v.  Same,  3  De  Grex,  J.  &  S.  820;  England  v.  Curl- 
ing, 8  Beav.  133;  Qeddes  v.  Wallace,  2  Bligh,  270;  Jackson  v.  Sedgwick,  1 
Swanst.  460;  Rohbins  v.  Laswell,  27  111.  365;  McQraw  v.  Pulling,  1  Freem. 
Ch.  (Miss.)  357 ;  Boyd  v.  Mynatt,  4  Ala.  79;  2  Lindl.  Partn.  *820;  Pars.  Partn. 
238;  Colly.  Partn.  g§  209.  210. 

In  this  case,  the  contract  is  in  parol.  For  more  than  two  years  Weeks  & 
Co.  saw  and  knew  how  McClintock  was  managing  the  business  of  the  new 
firm.  They  made  no  complaint  to  him  as  to  his  manner  of  managing  it.  He 
had  a  right  to  presume  from  their  silence  that  they  approved  his  course  of  con- 
duct, and  to  continue  to  act  upon  that  presumption.    They  accepted  his  serv- 
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ices,  acquiesoed  in  his  eonduct,  and  waived  their  contract  with  him  to  the  ex- 
tent of  requiring  him  to  give  their  business  his  undivided  time  and  attention. 
It  is  too  late  for  them  to  dispute  his  right  to  his  wages  after  they  have  si- 
lently accepted  his  services  for  the  period  of  28  months.  It  is  not  satisfacto- 
rily shown  that  McClintock  So  Go.  agreed  to  pay  the  accounts  inade  by  Blanch- 
ard  and  Brooks  with  Weeks  A  Go. 

The  other  exceptions  taken  by  appellant  to  the  master's  report  are  not  in- 
sisted on  here.    Decree  affirmed  • 


LouisviLLB  &  N.  R.  Co.  V.  Stacker. 
{SuprcTne  Court  of  Tervnessee.    December  10, 1887.) 

l.  Master  and  Servant— Contributory  Neglioencb— Province  op  Court  and  Jury. 
For  an  employe  of  a  railroad  company  who  had  boarded  the  pay  train  to  receive 
the  amoimt  aue  him  for  his  services  as  snch  employe,  and,  having  completed  his 
business,  to  attempt  to  alight  tcom  the  train  which  was  then  moving,  is  not  such 
contributory  negligence  per  «e  as  will  defeat  a  recovery  for  injuries  sustained,  and 
a  charge  to  the  jury  to  that  eifect  is  erroneous,  as  it  was  for  the  jury  to  determine, 
under  ttie  evidence,  whether  such  acts  should  operate  to  defeat  recovery,  or  only 
mitigate  the  damages.^ 

d.  Dsath  bt  Wrongtui.  Act— ElzcBSSiva  Damagbs. 

In  a  suit  by  the  widow  against  a  railroad  company  for  damages  for  negligence  by 
reason  of  which  her  husband  sustained  injuries  resulting,  as  alleged,  in  his  death,  it 
was  shown  that  the  deceased  was  57  years  of  age,  in  declining  health,  his  monthly 
ewrnings  small,  and  there  was  evidence  tending  to  show  contributory  negligence  on 
his  part,  /leSd,  that  a  verdict  for  $12,000  was  excessive.* 

8.  Evidence — ^Hearsay. 

Upon  the  trial  of  an  action  for  damages  for  personal  injuries  resulting,  as  alleged, 
in  the  death  of  plaintllTs  husband,  the  point  in  issue  being  whether  death  was 
caused  by  such  injuries,  witness  testified  that  in  May  his  uncle,  the  deceased,  sent 
for  him  to  bring  this  suit,  and  then  told  him  ^he  was  broken  up  and  crippled.  '* 
JHeZJ,  manifest  error. 

Error  from  circuit  court,  Montgomery  county;  Stark,  Judge. 

Action  by  Blanche  Stacker,  widow  of  George  Stacker,  against  the  Louis- 
ville &  Nashville  Railroad  Company,  for  $25,(>D0  damages  for  negligence  of 
defendant,  whereby  her  husband  sustained  serious  injuries,  and,  as  alleged, 
resulted  in  his  death.  In  the  trial  court  there  was  verdict  and  judgment  for 
plaintiff  for  612,000.    Defendant  brings  error. 

Smith  <&  Linton,  Quarles  4&  Daniela,  and  Hughes  dt  Hatchery  for  plaintiffs 
in  error.    Howte,  Merritt  d-  Mur^for,  for  defendants  in  error. 

8NODGRASS,  J.  On  the  ninth  of  April,  1883i  the  husband  of  defendant  in 
error,  while  attempting  to  get  off  a  moving  train  at  Cumberland  City,  Ten- 
nessee, on  the  Louisville  &  Nashville  Railroad,  fell,  and,  it  is  alleged,  sus- 
tained injuries,  from  which  he  subsequently  died.  This  suit  was  brought  by 
his  widow  for  damages  resulting,  the  amount  claimed  being  $25,000.  There 
was  a  verdict  and  judgment  against  the  railroad  company  for  $12,000,  and  it 
appealed,  and  assigned  errors. 

The  facts,  so  far  as  they  need  be  stated  for  the  determining  of  questions  in- 
volved, are  that  George  Stacker,  who  was  in  the  employment  of  the  defend- 
ant company  as  station  agent,  at  Cumberland  City,  boarded  a  pay  train,  to  re- 
ceive the  amount  due  him  for  his  services  on  the  date  stated.    He  had  received 

^As  to  the  province  of  the  court  and  jury  in  considering  questions  of  negligence,  see 
Railroad  Co.  v.  Rushing,  (Tex.)  6  S.  W.  R«p.  — ,  and  note. 

•As  to  excessive  damages  in  actions  for  injuries  to  the  person,  see  Railroad  Co.  v.  Hew- 
itt (Tex.)  8  8.  W.  ilep.  706:  Railway  Co.  v.  Ware,  (Ky.)  1  S.  W.  Rep.  493,  and  note; 
Railroad  Co.  v.  Thompson,  (Miss.)  1  South.  Rep.  840;  Triese  v.  City  of  St.  Paul,  (Minn.) 
S2  5.  W.  Rep.  &57 :  Schroth  v.  City  of  Prescott,  (Wis.)  Id.  621 ;  Fitzgerald  v.  Dobson,  (Me. ) 
7  Atl.  Rep.  704;  Knapp  v.  Railway  Co.,  (Iowa,)  82  N.  W.  Rep.  18;  Railway  Co.  v.  David- 
son, (Tex.)  4  8.  W.  Rep.  686. 
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and  receipted  for  the  amount  due  himt  and  turned  to  leave  the  car,  when  the 
bell  rung,  and  the  train  started.  He  hurried  out,  and,  while  it  was  still  mov- 
ing slowlj,  stepped  off,  and  fell,  and  it  is  claimed  was  fatally  injured,  though, 
at  the  time,  he  did  not  appear  to  be,  or  suppose  himself  to  be,  seriously  hurt. 
The  deceased  was  an  old  man, — 57  years  old, — and  in  declining  health,  suf- 
f erring  from  partial  paralysis.  He  died  of  apoplexy, — and  it  is  insisted,  on 
the  one  hand,  that  this  was  occasioned  by  the  fall;  on  the  other,  that  the 
death  was  not  thus  occasioned  or  hastened,  and  that  he  was  not,  in  fact,  in- 
jured seriously  by  the  fall.  This  was  a  vital  issue,  most  seriously  contested 
on  both  sides,  and  much  evidence  was  introduced  pro  and  con. 

Among  the  witnesses  examined  for  the  plaintiff  was  Clay  Stacker,  an  at- 
torney and  nephew  of  deceased.  He  was  permitted  to  testify,  over  objection 
of  defendant,  that,  when  he  was  sent  for  by  his  uncle  in  May  to  bring  this 
suit  against  the  railroad  company,  his  uncle  told  him  ''he  was  broken  up  and 
crippled."    This  was  manifest  error. 

No  other  errors  are  assigned  in  the  admission  of  testimony,  and  only  one 
which  we  deem  material  to  be  noticed  in  the  charge  of  the  court,  predicated 
upon  the  refusal  of  the  judge  to  embrace  in  his  charge  the  following  special 
instruction  asked  by  defendant:  "If  you  find  that  reasonable  time  was  not 
given  the  deceased  to  get  off  the  tiain  after  he  was  paid,  then  the  defendant 
would  be  guilty  of  negligence,  yet  the  violation  of  this  duty  would  not  justify 
the  deceased  in  exposing  himself  to  danger  in  getting  off  the  cars  while  in 
motion.  And  if  you  find  that,  in  view  of  the  age  and  physical  condition  of 
the  deceased,  that  it  was  imprudence  in  him  to  undertake  to  get  off  a  moving 
train,  then  this  would  be  such  contributory  negligence  as  would  defeat  any  re- 
covery in  this  case."  The  court  had  just  given  a  similar  charge  on  defend- 
ant's request  down  to  the  effect  of  such  contributory  negligence,  which  he 
charged  would  be  such  as  must  be  taken  to  diminish  the  damages  which  plain- 
tiff would  otherwise  be  entitled  to  recover.  The  question  is  therefore  upon 
the  facts,  and  the  request  fairly  presented  whether  the  act  of  an  employe  of 
the  age  and  in  the  condition  of  feebleness  of  deceased,  in  attempting  to  leave 
a  moving  train,  not  being  expressly  ordered  to  do  so,  is  guilty  of  such  con- 
tributory negligence  as  defeats,  instead  of  diminishes,  a  recovery,  as  a  matter 
of  law. 

This  inquiry  involves,  first,  the  question,  whether,  under  the  circumstances, 
the  railroad  company  was  chargeable  with  any  less  degree  of  care  towards  such 
an  employe  than  it  would  have  been  towards  a  passenger.  It  is  earnestly 
insisted,  on  behalf  of  the  company,  that  it  was  not  under  obligation  to  exer- 
cise the  same  or  unequal  degree  of  care  and  diligence  required  in  respect  to  a 
passenger.  To  this  we  cannot  assent.  The  plaintiff  was  not  an  employe 
on  the  train ;  he  had  nothing  to  do  with  its  control  or  operation.  He  was  in- 
vited on  board  for  the  purpose  of  attending  to  the  business  for  which  the 
train  was  being  used,  and,  under  the  circumstances,  was  entitled  to  no  less 
care  and  consideration  than  any  other  person  or  passenger  lawfully  on  board. 
The  question  is,  then,  narrowed  to  the  limit,  within  which  it  must  be  deter- 
mined, had  a  passenger  impliedly  invited  to  alight  from  the  train  while  in 
slow  motion,  done  so,  and  sustained  a  fall  in  consequence. 

It  has  been  held  in  the  couits  of  several  states  that  such  action  is  n^ligence 
per  86,  and  that,  if  injury  results,  no  damages  can  be  recovered;  but  this  is 
contrary  to  the  current  of  judicial  opinion  in  this  country,  at  least.  The  true 
rule  deducible  therefrom  is  stated  in  2  Wood,  By.  Law,  1130,  to  be  that,  'Mn 
all  cases,  the  question  is  one  of  fact,  whether,  in  view  of  the  particular  cir- 
cumstances, the  passenger  was  guilty  of  negligence  in  attempting  to  leave  the 
train  while  it  was  in  motion.  In  this,  as  in  all  other  matters  where  the  safety 
of  the  passengers  is  concerned,  the  company  owes  a  duty  to  the  passenger  to  act 
with  proper  care  and  caution;  and  if  the  motion  of  the  train  is  not  entirely 
stopped,  and  the  passenger  is  expressly  or  impliedly  invited  to  leave  the  traia 
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^'hile  moving  at  a  slow  rate  of  speed,  he  has  a  right  to  presume  it  is  safe  for 
him  to  do  so,  and  the  company,  having  virtually  told  him  that  it  was  safe,  is 
estopped  from  saying  that  the  passenger  was  guilty  of  doing  what  it  had  ad* 
vised  him  to  do,  [or,  can  we  add,  manifestly  intended  him  to  do,  and  hence  im« 
pliedly  advised  him  under  facts  of  this  case.]  The  passenger  may  not,  in  all 
cases,  rely  upon  the  assurance  of  the  company  in  this  respect,  hut  must  exer- 
<cise  his  own  judgment,  where  there  is  reason  to  doubt  the  soundness  of  the 
advice;  but,  as  between  a  mere  doubt  and  theexperlence  and  superior  knowl- 
^ge  of  the  company^s  officers  and  agents,  he  has  the  right  to  give  way  to  the 
latter,  unless  the  rate  of  speed  at  which  the  train  is  moving,  [or,  we  add  again, 
his  own  feebleness,]  is  such  as  would  prevent  a  man  of  ordinary  prudence  from 
^LCting  upon  it.*'  "If  the  train  is  moving  slowly,  and  there  is  no  o6t9ioti«  danger 
In  getting  off,  it  cannot  be  said  to  be  negligence  per  ae  to  make  the  attempt, 
especially  if  the  passenger  is  directed  to  do  so  by  the  conductor  or  brakesman; 
and  it  would  be  wrong  to  instruct  the  jury  that  such  an  attempt  per  bb  con- 
atituted  contributory  negligence. "  Id.  1129.  "As  a  rule,  it  may  be  said  that 
where  a  passenger,  by  the  wrongful  act  of  the  company,  is  compelled  to  choose 
between  leaving  the  cars  while  th^  are  moving  slowly,  or  submitting  to  the 
inconvenience  of  being  carried  by  the  station  where  he  desires  to  stop,  the 
company  is  liable  for  the  consequences  of  the  choice,  provided  it  is  not  exer- 
cised negligently  or  unreasonably."    Id.  1131,  1132. 

To  the  same  effect  are  the  cases  cited  in  Thomp.  Carr.  227-267.  The  ear- 
lier cases  establishes  the  rule  that  leaving  a  train  in  motion  was  such  negli- 
gence as  defeated  the  right  of  recovery,  unless  done  to  avoid  danger  of  re- 
maining on  board;  and  this  is  still  stated  as  the  *' general  rule"  in  many  au- 
thorities. 2  Wood,  By.  Law,  1126;  Thomp.  Garr.  267.  But  the  rule  we  have 
laid  down  is  the  modern  one,  and  formulated  from  the  many  exceptions,  and 
this  modification  has  been  before  recognized  by  this  court.  Railroad  Co.  v. 
Conmr,  15  Lea,  268. 

It  will  be  noticed  that  the  rule  laid  down  in  this  case  is  in  view  of  the  fact 
that  the  deceased  was  impliedly  invited  to  leave  the  train  while  moving  by 
the  act  of  the  company's  servants  in  starting  the  train  as  soon  as  they  had 
finished  the  business  for  which  they  had  caused  him  to  enter  it,  and  upon  ter- 
mination of  which,  he  was  expected  to  leave.  It  is  not  hereby  intended  to  de- 
part from  the  rule,  as  laid  down  by  this  court  in  Railroad  Co,  v.  MassengilU 
15  Lea,  328,  that  *' where  the  party  injured  is  not  induced  or  directed  at  the 
time,  by  act  or  word  of  the  company's  agent,  to  get  off,  and  does  get  off,  he 
does  so  at  his  own  risk."  We  merely  hold,  upon  the  facts  of  this  case,  that 
when  the  company  has  brought  an  employe  aboard  of  a  train  to  remain  only 
until  he  is  settled  with,  and  for  no  other  purpose,  that,  such  business  being 
finished,  an  inclination  to  depart  is  implied,  and  the  leaving  under  the  circum- 
stances is  to  be  treated  as  done  upon  the  order  of  the  company.  Such  being 
the  rule,  then  it  was  not  error  to  refuse  the  instruction  asked. 

Upon  the  facts,  whether  or  not  the  deceased  was  guilty  of  such  negligence 
as  would  prevent  a  recovery  should  have  been  left  to  the  jury,  and,  of  course, 
in  that  inquiry  it  was  proper  that  the  jury  should  consider  the  rate  of  speed, 
the  physical  condition  of  the  deceased,  and  all  the  attendant  circumstances. 
Thomp.  Carr.  267. 

A  third  error  assigned  was  the  refusal  of  the  circuit  judge  to  set  aside  the 
verdict  on  account  of  excessive  damages.  The  court  had  properly  instructed 
the  jury  that  the  act  of  the  deceased  in  getting  off  the  train  while  in  motion 
might  be  looked  to  in  mitigation  of  damages.  Whether  this  was  such  negli- 
gence as  would  prevent  a  recovery  or  not,  is  not  a  matter  of  controversy  un- 
der the  facts;  that  this  should  not  only  have  been  looked  to  but  that  it  should 
have  been,  as  it  evidently  was  not,  given  proper  consideration  by  the  jury  and 
that  the  verdict  returned  was  not  justified  by  either  the  misconduct  of  the  de- 
fendant, or  freedom  from  fault  of  the  deceased,  and  it  should  not  have  been 
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allowed  to  stand.  As  this  injury,  if  any  was  Inflicted,  occurred  after  the  act 
of  1883.  Maroh  28,  (Acts  1883,  p.  259)  went  into  effect,  the  damages,  if  any 
reasonable,  were  "for  the  mental  and  physical  suffering,  loss  of  time,  and  nee- 
essary  expenses  resulting  to  the  deceased  from  the  personal  injuries;  and  alsa 
the  damages  resulting  to  the  parties  for  whose  use  and  benefit  the  right  of 
action  survives  from  the  death  consequent  upon  the  injuries  received.  There- 
was  no  evidence  of  any  wanton  or  grossly  negligent  conduct  on  the  part  of 
the  company.  At  most,  it  was  an  act  of  carelessness,  without  Intended,  an- 
ticipated, or  probable  injury  to  any  one,  and  the  verdict,  if  sustained  at  aJU 
must  be  upon  the  theory  that  it  was  only  a  fair  compensation  upon  the  term» 
of  the  statutes. 

It  is  said,  and  is  true,  that  the  deceased  was  a  worthy  man,  and  that  th& 
value  of  such  a  life,  and  indeed  of  any  life,  is  impossible  of  accurate  compen* 
sation.  It  is  further  argued  that  as  the  recovery  may  include  compensation 
for  mental  and  physical  anguish,  that  such  suffering  is  not  to  be  estimated  by 
any  rule  of  value,  and  that  compensation  therefor  cannot  be  limited,  and  a 
jury  is  justified  in  giving  to  any  amount.  This  specious  and  plausible  argu- 
ment is  unsound.  In  such  a  case  as  this,  the  question  is  not  merely  what  is 
in  fact  or  fancy  the  value  of  a  human  life,  or  what  amount  must  be  asked  to 
compensate  for  mental  and  physical  suffering.  These  are  but  elements  of 
the  question.  The  principal  inquiry  is  not  what  is  the  value  of  the  life 
taken.  It  is  whether  and  how  much  negligence  was  displayed  in  taking  it,, 
and  whether  and  to  what  extent  the  negligence  of  the  deceased  caused  or  con- 
tributed to  it,  and,  from  the  reasonable  and  just  compensation  to  be  given 
upon  determining  the  first  inquiry  against  the  negligent  wrong-doer,  what 
amount  should  be  deducted  on  account  of  the  contributing  fault  of  the  de- 
ceased. In  the  adjustment  of  these  questions,  of  course,  the  value  of  the  life 
must  be,  in  reasonable  aspects,  estimated,  and  in  that  connection  there  are 
some  particular  rules  to  be  applied,  which  are  sometimes  called  "cold  calcu- 
lations/' because  they  require  a  dispassionate  estimate  of  the  real  condition 
and  expectation  of  life  at  the  time  of  the  injury.  By  whatever  term,  how- 
ever, they  may  be  designated,  they  are  just,  and,  so  far  as  it  is  practicable  to 
do  so,  in  so  delicate  and  difficult  a  question,  are  intended  to  arrive  at  justice. 

The  age,  condition,  capacity  of  earning  money,  and  expectation  of  life,  are- 
all  to  be  considered ;  and  not  only  considered,  but  given  due  weight  in  arriv- 
ing at  what  is  a  fair  and  just  result,  which  is,  and  ought  to  be,  the  aim  and 
end  of  every  litigation.  In  the  case  under  consideration,  we  have  already 
stated  the  age  and  feeble  condition  of  deceased.  Upright,  and  honored  as  it  may 
have  been,  dear  as  it  was  to  him,  and  devoted  as  the  evidence  shows  it  to 
have  been  to  his  family,  the  life  of  the  deceased,  when  injured,  was  of  very 
limited  expectations.  The  evidence  strongly  indicates,  if  it  does  not  show 
with  reasonable  certainty,  that  he  could  have  lived  but  a  little  longer.  His 
capacity  to  labor  for  his  family  was  nearly  gone,  and  the  amount  he  could 
earn  for  them  reduced  then  to  about  $25  per  month,  with  probability  of  early 
Incapacity  to  do  the  work  necessary  to  secure  even  that.  Neither  his  mental 
nor  physical  suffering  appears  to  have  been  extraordinary,  and,  at  most,  it 
cannot  be  said  that  this  evidence  did  not  leave  it  free  from  doubt  that  the  in- 
jury he  received  caused  either  suffering  or  death.  While  the  jury  was  justi- 
fied in  concluding  that  it  did  do  so,  yet  there  is  much  evidence  to  the  con- 
trary, audit  cannot  be  assumed  to  be  clearly  established. 

Under  these  facts  the  jury  gives  a  verdict  which,  even  if  rendered  in  case 
of  death  of  a  man,  resulting  clearly  from  negligence  of  the  railroad  company, 
unmixed  with  any  contributing  fault  of  deceased,  would  be  regarded  as  ample- 
compensation  and  punishment,  to  say  no  more.  It  is  evident  that  in  this  case 
it  is  not  a  reasonable  and  fair  compensation,  and  the  court  should  have 
promptly  set  it  aside.  It  is  idle  to  give  such  a  charge  as  was  done  on  the  ques- 
tion of  mitigation,  if  such  verdict  is  accepted  as  a  proper  interpretation  of  it.. 
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It  should  be  given  with  meaDing,  and  conformity  to  it  required,  or  it  serves 
the  purpose  only  of  a  harmless  generality,  which  defendants  may  hope  to  have 
said,  and  despair  of  seeing  produce  its  legitimate  results.  Juries  intend  to 
be  both  just  and  reasonable,  but  often,  inexperienced  in  trial  of  such  ques- 
tions, excited  inclinations  of  pity  for  those  suffering,  and  sympathy  with  pres- 
ent distress,  which  does  so  much  honor  to  our  better  nature  under  other  cir- 
cumstances, and  so  much  to  defeat  the  coiu^se  of  justice  when  operating  to 
obscure  tlie  judgment  in  so  serious  a  situation  as  the  trial  of  any  issues  of 
human  rights,  combine  to  bring  them  to,  conclusions  which  are  inconsistent 
with  law  and  justice;  and  in  such  cases  the  court  should  always  interpose, 
and  preserve  the  rights  of  the  parties  under  his  more  experienced  and  dispas- 
sionate apprehension  of  the  law. 
The  judgment  is  reversed,  and  the  case  remanded  for  a  new  trial. 

LuBTON,  J.»  having  been  counsel  in  this  case,  did  not  participate  in  the 
deoision. 


Meacham  r.  H£Ritix)N  et  al. 
{Swpreme  Court  of  Tennessee.    Ffebruary  16, 1888.) 

liAKBIiORD  AND  TeXANT  —  RSNTINO  ON  ShABES  —  CHANGE  OF  CONTRACT  —  RIGHTS  OF 

MoRTOAOsi  OF  Tenant. 

Where  the  original  contract  in  writing  between  a  landlord  and  tenant  gave  each 
one-half  of  the  crop  to  be  raised  by  the  tenant,  but  before  the  lease  began,  at  the 
tenant's  request,  a  new  verbal  agreement  was  made,  by  which  the  landlord  was  to 
retain  control  and  possession  of  the  crop,  sell  the  same,  and  pay  over  to  the  tenant, 
as  his  share,  one-half  of  the  proceeds  after  dedncting  the  advancements  for  sup- 
plies to  be  made  by  the  landlord,  a  subsequent  mortgagee  of  the  tenant's  interest 
takes  only  such  interest  in  the  crop,  as  the  tenant  himself  could  take,  and  cannot 
avail  himself,  as  an  innocent  piirchaser  of  want  of  actual  notice  of  the  cnange  in  the 
terms  of  the  lease. 

Appeal  from  circuit  court,  Montgomery  county;  A.  H.  Muhfobd,  Judge. 
Leech  (&  Savage,  for  appellant.     Quarles  &  DanieU,  for  appellees. 

Snodobass,  J.  This  is  a  suit  by  the  mortgagee  of  the  interest  of  Jack 
Bussell  in  the  tobacco  crop  raised  on  the  land  of  W.  G.  Bayless,  in  1885. 
Bayless  had  delivered  the  entire  crop  of  the  value  of  $531.20  to  Herndon, 
Young  &  Co.  for  sale,  and  they  sold  it  for  the  sum  mentioned.  Plaintiif, 
Meacham,  claimed  that  one-half  of  this  amount  belonged  to  Bussell,  and  that 
Bussell  had  on  the  first  of  August,  1885,  mortgaged  this  interest  to  secure  a 
note  to  him  for  8250  of  even  date  with  tlie  mortgage.  He  notified  Herndon, 
Young  &  Co.  of  his  claim,  and  demanded  payment  to  him;  but  the  property 
having  been  delivered  to  them  by  W.  G.  Bayless,  and  sold  on  his  account,  they 
refused  to  pay  him,  and  he  brought  this  suit  before  a  justice  of  the  peace  and 
obtained  a  judgment  for  $135.77.  The  defendants  appealed  to  the  circuit 
court,  and  there  the  case  was  heard  without  a  jury,  and  a  judgment  rendered 
for  $15.45,  and  plaintiff  appealed  to  this  court,  and  assigns  errors. 

So  far  as  the  facts  of  the  case  are  concerned,  the  circuit  judge  having  passed 
upon  the  evidence,  it  is  sutHcient  to  state  only  so  much  of  them  as  would  sus- 
tain his  judgment.  Under  the  rule  so  long  adopted  and  often  announced  by  this 
court,  that  the  judgment  of  a  circuit  judge  will  not  be  reversed  upon  the  facts 
if  there  is  any  evidence  upon  which  it  could  have  been  properly  based,  it  is 
-only  necessary  to  refer  to  and  treat  as  conclusive  the  evidence  upon  which  he 
acted,  without  stopping  to  discuss  any  conflicting  evidence  on  the  other  side. 
This  evidence  shows  that  on  the  twenty-fourth  October,  1884,  Bayless  and 
Bussell  entered  into  a  written  contract  under  which  Bayless  was  to  furnish 
Bussell  a  house  and  garden  free  of  rent,  and  20  or  25  acres  of  tobacco  land,  30 
or  40  acres  of  corn  land,  and  team  and  toob  to  cultivate  it;  and,  among  other 
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things  not  necessary  to  be  recited,  Bassell  was  to  gather  the  crop,  strip,  an^ 
press  the  tobacco,  after  it  was  readj  for  market,  and  to  have  one-lialf  the  crop^ 
Bayless  the  other.  No  agreement  was  then  made  as  to  sapplies  without 
which,  of  course,  Bussell  would  have  to  furnish  himself,  and  this  was.  too,, 
the  understanding  at  the  time.  But  afterwards,  in  December  following,  Bus- 
sell  went  to  Bayless,  and  told  him  that  he  thought  he  had  supplies,  but  had 
been  disappointed,  and  had  not  obtained  them,  and  that  unless  Bayless  would 
furnish  them  to  him,  he  could  not  raise  a  crop.  A  new  contract  was  then 
made.  It  was  agreed  thai  Bayless  should  furnish  the  supplies,  and  the  crop 
should  remain  in  his  possession  and  under  his  control  and  be  sold  by  him,  and 
Bayless  paid  one-half  the  proceeds  after  deducting  the  cost  of  supplies  fur- 
nished. Two  witnesses  were  called  to  this  contract,  and  under  it  the  crop' 
was  raised  and  disposed  of.  The  landlord,  Bayless,  testifies  *'that  the  written 
contract  was  not  the  one  under  which  the  crop  was  raised,  but  this  verbal 
one. "  The  witnesses  to  this  last  contract  are  examined,  and  prove  it  as  stated. 
After  the  crop  was  housed,  Bussell  moved  away,  without  bulking,  atrlpping^ 
or  pressing  the  tobacco;  sending  Bayless  word  that  he  would  have  nothing 
more  to  do  with  it.  Thereupon  Bayless  had  it  prepared  for  market  and  sold» 
and  the  amount  recovered  in  this  case  was  the  amount  due  Bussell,  if  the  last 
contract  is  a  valid  one;  and  plaintiff*s  right  under  this  mortgage  of  first  of 
August,  1885,  the  debt  secured  in  which,  except  985,  was  also  for  supplies^ 
furnished  Bussell,  taken  without  actual  notice  of  the  contract  between  Bus- 
sell  and  Bayless,  is  not  superior  to  that  of  Bayless.  Upon  the  facts,  we  hold 
that  Bayless'  right  is  superior  to  that  of  plaintiff,  and  the  judgment  of  the 
circuit  judge  is  correct. 

This  was  not  the  case  of  a  written  contract  by  which  a  crop  was  to  be* 
raised  and  divided,  and  a  subsequent  independent  contract  made,  by  which  a 
lien  was  to  be  returned  for  supplies  furnished,  as  was  the  case  in  Jmies  v» 
Chamherlinf  5  Heisk.  210.  There,  the  facts  were  that,  after  such  written 
contract  was  made  and  signed,  the  parties  agreed  in  parol  that  the  tenant's 
half  of  the  crop  should  stand  good  for  supplies  furnished.  Here  the  same  con- 
tract in  writing  is  madCt  but  afterwards  the  tenant  comes  and  announces  hia 
inability  to  comply  with  it,  before  the  crop  is  made,  and  thereupon  a  new  con- 
tract is  entered  into,  perfectly  valid  and  fair,  by  which  the  crop  is  to  remain 
in  possession  of  the  landlord,  subject  to  his  control  and  management  and  dis- 
position, the  tenant  to  receive  only  one-half  of  so  much  of  the  proceeds  as- 
should  remain  after  the  supply  account  is  deducted.  This  contract  would 
have  been  valid  if  made  originally,  and  is  equally  valid,  when  made  as  it  was^ 
to  supplement  or  take  the  place  of  the  original  contract.  There  can  be  no  ob- 
jection to  so  changing  an  original  contract,  done  as  was  this,  before  the  com- 
mencement of  the  year  iu  which  the  crop  was  to  be  raised,  as  to  make  it  con- 
form to  the  desires  or  necessities  of  the  parties,  and  certainly  no  outside  third 
party  can  complain  if,  in  purchasing  the  tenant's  interest,  he  finds  himself  un- 
able to  get  more  than  the  tenant  was  himself  entitled  to  under  it.  He  cannot 
rely  on  a  want  of  notice  of  such  contract.  It  was  the  one  under  which  the* 
tenant  raised  the  crop  he  mortgaged,  and  the  mortgagee  knows  that  the  tenant 
has  only  such  interest  as  he  gets  under  contract  with  the  landlord.  He  can- 
not assume  that  that  interest  is  a  net  half,  and  thereby  get  half  in  opposition, 
to  the  agreement,  because  at  one  time  the  landlord  and  tenant  had  made  an 
agreement,  never  carried  out,  but  merged  in  another  before  the  purchaser's, 
right  accrued.  In  such  case,  no  question  of  innocent  purchaser  can  arise,  and 
some  loose  reference  in  occasional  opinions  so  indicating  have  been  very  mis- 
leading. The  purchaser  knows  the  tenant^s  interest  is  derived  through  his- 
contract  with  his  landlord,  and  that  he  will  take  so  much  and  no  more  interest 
iu  the  crop  than  that  contract  gives  him.  He  can  readily  go  to  the  landlord 
and  ascertain  how  it  is.  If  he  does  not  do  so,  he  can  get,  under  his  contract 
with  the  tenant,  no  higher  right  than  the  tenant  himself  has.    He  cannot  he- 
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permitted  to  defeat  their  oontract  by  a  subsequent  purchase  upon  any  pretense 
of  innocent  purchaser* 

As  shown,  there  is  nothing  in  the  case  in  5  Heisk.  inconsistent  with  the 
view  expressed  in  this  case,  but  if  there  were  we  should  not  hesitate  to  over- 
rule it;  and  even  upon  its  own  facts  we  do  not  desire  to  be  understood  as  ap- 
proving it. 

The  petition  to  rehear  is  dismissed. 


Wiseman  o.  Batlob  et  al. 
(Supreme  Court  of  Teocaa,    November  8, 1887.)' 

1.  Assumpsit— Monet  Had  autd  Rxcbivxd. 

A  petition,  stating  that  plaintiifs,  being  in  debt  to  defendant,  conveyed  abso- 
lately  to  him  certain  land,  with  the  agreement  that  when  he  sold  it  he  was  to  satisfy 
the  deht,  and  pay  the  balance  to  plaintiffs,  and  that  he  did  sell  the  land  for  a  sum  be- 
yond the  debt,  but  refused  to  fomll  his  agreement,  and  praying  judgment  for  the 
Dalanoe,  states  a  good  cause  of  action;  ana  It  is  immaterial  whether  the  defendant 
took  the  deed  as  a  mortgage  **in  trust,  **  as  was  further  alleged,  or  only  with  the  un- 
derstanding set  forth. 

2.  Appbai/— RsviBw— CoimjOT  in  Rscobd. 

Where  a  bill  of  exceptions  shows  one  state  of  facts,  but  the  record  indicates  an- 
other, one  showing  an  erroneous,  and  the  other  a  correct  ruling,  the  court  of  review 
cannot  decide  that  error  exists. 

Appeal  from  district  court,  Wilson  county. 

Action  by  Mary  A.  Baylor  and  husband  against  W.  B.  Wiseman,  for  the 
balance  of  the  consideration  received  by  defendant  for  certain  lands.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 

W.  B.  Ooodrich,  for  appellant.    ZawTion  <&  BrotoUf  for  appellees. 

Willie,  C.  J.  The  appellee,  W.  B.  Baylor,  was  indebted  to  Wiseman 
upon  a  note  for  $300,  secured  by  a  deed  of  trust  executed  by  Baylor  and  his 
wife  upon  six  lots  of  ground  in  the  city  of  San  Antonio,  which  were  the  sep- 
arate property  of  Mrs.  Baylor.  On  February  20,  1880,  Baylor  and  wife  con- 
veyed this  property  to  Wiseman,  by  a  deed  absolute  on  its  face;  and  about 
the  twenty-fourth  of  Januaiy,  1884,  the  latter  sold  it  for  $2,800  in  cash.  This 
suit  was  brought  by  Baylor  and  wife  to  recover  of  Wiseman  said  sum  of 
money,  less  the  amount  of  principal  and  interest  due  upon  the  note,  and  $80 
taxes  admitted  to  liave  been  paid  by  Wiseman  upon  the  land.  The  petition 
charged  that,  although  the  deed  appeared  absolute  upon  its  face,  it  was  in- 
tended and  understood  between  the  parties  thereto  to  be  a  deed  in  trust  for 
the  purpose  of  securing  the  debt  due  from  W.  B.  Baylor  to  the  appellant; 
that  the  lots  were  worth  much  more  than  the  debt,  and  the  property  fast  in- 
creasing in  value;  and  that  they  informed  appellant  that  they  did  not  wish 
to  sell  or  have  them  sold  at  that  time.  It  was  further  alleged  that  the  ap- 
pellant promised  that  if  the  appellees  would  vest  the  legal  title  in  him,  he 
could  hold  the  said  lots  until  in  his  opinion  they  had  reached  their  highest 
market  value,  when  he  could  sell  them,  and,  after  deducting  his  debt  and  in- 
terest and  such  taxes  as  he  should  have  paid  on  the  land,  would  pay  the  bal- 
ance of  the  proceeds  of  the  sale  over  to  the  appellees.  GonfidiDg  in  this  prom- 
ise, they  made  the  deed;  but  in  violation  of  their  trust  and  confidence  in  him, 
the  appellant  refused  to  pay  over  any  portion  of  such  proceeds.  The  defend- 
ant below  demurred  to  the  petition,  denied  its  allegations,  averred  that  before 
the  date  of  the  deed  the  payment  of  the  note  had  been  secured  by  a  deed  of 
trust  upon  the  lots,  that  the  plaintiffs  had  constantly  defaulted  in  payment  of 
interest,  and,  being  unable  to  pay  either  principal  or  interest,  had  proposed 
to  convey  the  land  in  payment  of  the  debt,  which  offer  he  accepted,  and  the 
deed  was  made  as  an  absolute  conveyance,  without  any  trusts  or  promisee  as 
to  a  sale  of  the  land,  and  a  payment  of  any  part  of  the  proceeds  to  the  appel* 
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lees.  Appellant  also  alleged  that  at  the  date  of  the  sale  the  lots  were  worth 
no  more  than  he  paid  for  them.  The  court  below  overruled  the  appellant's 
demurrer,  and  the  result  of  the  trial  was  a  verdict  and  judgment  for  i^pellees 
for  $2,034.88,  from  which  judgment  this  appeal  is  prosecuted. 

There  was  a  conflict  of  evidence  as  to  what  transpired  at  and  before  the  exe- 
cution of  the  deed;  the  appellees  and  their  daughter,  as  witnesses, -sustaining 
the  allegations  of  the  petition  in  that  respect,  and  the  defendant  testifying  to 
the  truth  of  his  answer.  There  was  also  a  conflict  as  to  the  value  of  the  lots 
at  the  date  of  the  deed,  the  evidence  varying  from  $50  to  $200  each.  The 
charge  of  the  court  was  to  the  effect  that  if  the  appellees  were  induced  to  make 
the  deed  by  promises  given  by  the  appell^int  at  the  time,  such  as  were  set  out 
in  the  petition,  the  jury  would  find  for  the  appellees  the  amount  of  the  pro- 
ceeds of  the  sale,  less  the  principal  and  interest  of  the  note,  and  the  taxes  paid 
by  Wiseman  upon  the  land.  If  there  was  no  such  agreement,  the  jury  should 
find  for  the  appellant.  Appellant^s  counsel  asked  cluirges  containing  this 
proposition:  that  unless  the  relation  of  debtor  and  creditor  existed  between  the 
parties  to  the  deed  after  its  execution,  the  jury  should  find  for  the  defendant. 
This  is  also  the  proposition  upon  which  the  general  demurrer  to  the  petition  is 
sought  to  be  sustained;  the  appellant  contending  that  this  relation  of  debtor 
and  creditor  must  continue  to  exist  after  the  date  of  a  deed  in  order  to  ingraft 
a  parol  trust  upon  it,  and  give  it  the  effect  of  a  mortgage.  Without  pausing 
to  controvert  this  proposition,  it  is  suflicient  for  the  purposes  of  this  case  to 
say  that  it  might  be  true  and  yet  the  plaintiffs  entitled  to  recover  under  the 
allegations  of  their  petition  and  their  evidence  in  the  cause.  If  the  appellant 
made  the  promise  set  fourth  in  the  petition,  and  thereby  obtained  from  the 
appellees  an  absolute  deed  to  their  property,  he  was  bound  by  it,  and  it  could 
be  enforced  against  him.  His  obligation  to  pay  the  money  according  to  prom- 
ise was  none  the  less  binding  because  that  promise  did  not  give  the  persons  to 
whom  it  was  made  a  parol  trust  in  the  land.  Admit  this  to  have  been  an  ab- 
solute sale,  the  vendors  reserving  no  interest  or  trust  in  the  land  wliich  they 
oould  enforce  in  equity,  this  did  not  prevent  them  from  recovering  money 
from  the  vendee,  which  he  had  promised  to  pay  them  upon  a  sale  of  the  land, 
the  sale  having  already  taken  place. 

A  contract  can  exist  without  a  trust  in  its  subject-matter,  and  may  be  en- 
forced, though  the  liability  of  the  promlssor  does  not  arise  until  he  makes  sale 
of  property  belonging  absolutely  to  himself.  There  was  a  sulficient  consider- 
ation for  the  promise  of  the  appellant.  Previous  to  the  execution  of  the  deed, 
he  held  nothing  more  than  a  deed  of  trust  upon  the  land,  and  it  could  not  be 
sold  except  by  the  trustee,  and  at  public  sale,  after  giving  notice,  thereby  in- 
cumbering the  property  with  expenses,  and  reducing  the  amount  to  be  real- 
ized by  the  beneficiary.  The  conveyance  directly  to  himself  allowed  him  to 
sell  without  going  through  all  these  forms,  and  without  expense.  The  change 
in  the  character  of  the  instrument  necessarily  resulted  in  benefit  to  the  cr^- 
itor.  It  is  true  that  the  petition  alleged  that  the  transaction  made  Wiseman 
a  trustee  for  the  benefit  of  the  appellees ;  but  it  claimed  relief  upon  the  facts 
set  forth,  whether  they  created  the  trust  or  not.  In  either  event  were  they 
therefore  entitled  to  recover.  It  certainly  could  not  damage  the  case  of  the 
appellee,  though  they  misnamed  the  transaction,  so  its  legal  effect  was  to  en- 
title them  to  a  recovery  if  its  terms  were  not  complied  with  by  the  appellant. 
It  results  that  the  demurrer  was  properly  overruled,  and  the  charge  of  the 
court  correct;  and  that  the  special  charges  were  not  such  as  should  have  gone 
to  the  jury  under  the  pleadings  and  evidence. 

Interrogations  were  propounded  to  the  appellees,  one  of  which  asked  if 
they  had  had  any  offer  for  the  lots,  or  any  of  them,  before  they  conveyed  them 
to  the  defendants;  what  was  the  offer,  by  whom  made,  what  lot  it  was,  and 
how  that  lot  compared  in  value  with  the.  others.  The  bill  of  exceptions 
sliows  that  the  answer  of  Mrs.  Baylor  to  the  question  included  hearsay  testi* 
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mony,  but  that  the  court  admitted  the  answers  in  evidence.  Upon  examina- 
tion of  the  satement  of  facts,  we  find  no  answer  whatever  ^ven  hy  Mi's. 
Baylor  to  this  question.  As  said  in  MeMiohael  v.  Truehart,  48  Tex.  216, 
we  cannot  impeach  the  truth  of  the  statement  of  facts  agreed  upon  by  the 
parties,  and  signed  by  the  judge;  and,  it  not  agreeing  with  the  bill  of  excep- 
tions, we  cannot  tell  which  is  true  or  know  whether  the  court  erred  or  not. 
The  statement  of  facts  and  bill  of  exceptions  both  show  that  W.  R.  Baylor 
gave  a  perfectly  legal  answer  to  the  interrogatory.  He  said  that  he  had  re- 
ceived an  offer  for  one  of  the  lots  through  Mr.  James  of  San  Antonio.  This 
was  not  hearsay.  It  implied  that  James,  as  agent  for  some  one  else,  made  an 
offer  for  the  land,  which  was  in  direct  response  to  the  question,  and  not  a 
statement  of  what  James  told  him  that  somebody  else  had  offered.  The  brief 
of  appellant  sets  forth  the  answer  of  Mrs.  Baylor  l^  mistake  for  that  of  her 
husband.  Her  answer  was  illegal,  but  we  hare  seen  that  it  is  not  In  the  state- 
ment of  facts.  The  assignment  as  to  their  answers  is  not  well  taken. 
There  is  no  error  in  the  judgment  and  it  is  affirmed. 


Mitchell  t>.  Allen. 

(Supreme  Court  of  Texas.    November  8, 1887.) 

1.  Partition— By  Parol  Agreement. 

A  verbal  parUtion  of  land  by  tenants  in  common,  each  entering  upon  and  holding 
possesBion  oi  bis  allotted  part  for  several  yeara^  without  dispute,  is  valid. ^ 

2.  Vbndok  ahd  Vxkdkb— Action  job  Priob — Dutbot  in  Titlb— pBBXBOztNO  Title 

AFTBR  Suit. 

If  there  is  any  question  as  to  a  person's  title  in  land^  the  purchase  price  of  which 
he  is  seeking  to  recover,  he  may  perfect  his  title  at  his  o-\\ti  expense  after  the  date 
of  the  sale,  and  at  any  time  befove  trial  of  the  action  for  the  purchase  prioe. 
8.  8amb-**Pboot  of  Sale—Pasol  Bv^dbnce  of  Aobebmbnt  to  Sbuu 

In  an  action  for  the  purchase  price  of  land,  where  the  sale  is  denied  and  the  deed  is 
lost,  parol  evidence  of  an  agreement  to  buy  and  sell,  made  before  the  date  of  the 
deed,  and  in  pursuance  of  which  the  deed  was  executed,  is  admissible  to  disprove 
the  denial,  and  to  corroborate  the  x>er8on  claiming  that  a  sale  was  made. 
4.  Samb— Dboree  fob  Foreclosure  of  Libn. 

Where  there  is  considerable  doubt  as  to  a  vendor  having  reserved  a  lien  on  land 
sold,  the  deed  for  which  is  lost,  and  the  question  is  not  raised  bv  the  pleadings  in 
an  action  for  the  purchase  price,  and  the  jury  do  not  pass  upon  it,  but  simply  ren- 
der a  verdict  for  the  purchase  price,  it  is  error  to  include  In  the  judgment  a  decree 
for  the  foreclosure  of  the  lien.     . 

Commissioners'  decision.    Appeal  from  district  court,  Eastland  county. 
/.  T.  Hammonds,  for  appellant.     West  d*  McGoum,  for  appellee. 

Maltbib,  J.  This  suit  was  filed  by  appellant,  J.  M.  Mitchell,  against  ap- 
pellee, W.  M.  Allen,  in  the  district  coUrt  of  Eastland  county,  to  recover  8500 
and  interest,  alleging  that  Allen  executed  two  notes  to  Mitchell  for  borrowed 
money, — one  for  two,  and  the  other  for  three,  hundred  dollars, — and  that 
Allen  afterwards  obtained  possession  of  said  notes  by  fraud,  and  refused  to 
return  or  pay  them  off.  Appellee  answered  by  a  general  denial,  and  by  plea 
In  reconvention,  admitting  thnt  he  had  borrowed  the  money  or  a  part  of  it, 
and  executed  his  notes  as  charged;  further  alleging  that  he  had  sold  appel- 
lant a  tract  of  land  of  400  acn-s,  for  $1,025,  in  two  payments;  that  the  notes 
sued  on  were  taken  as  the  first  payment  on  the  land,  and  that  appellant  agreed 
to  execute  his  note  for  the  balance,  but  failed  to  do  so;  that  appellee  executed 
and  delivered  a  deed  to  the  appellant  for  the  land,  reciting  that  appellant  had 

*A  parol  partition  betvroen  tenants  in  comtmon,  which  has  been  carried  into  eifect  by 
each  party  taking  possession  of  his  allotted  share,  is  valid.  Bruce  v.  Osgood,  (Ind.)  14 
N.  E.  Kep.  668.  See,  also,  Oase  v.  Bissell,  (lU.)  10  N.  B.  Rep.  288;  Brazee  v.  Bchofleld, 
<Wash.  T.)  8  Pac.  Rep.  265;  Mellon  v.  Ree4,  (Pa.)  8  Atl.  Rep.  227;  Simmons  v.  Spratt, 
<Pla.)  1  South.  Rep.  S80;  Thomas  v.  Peyton,  (Ga.)  3  S.  E.  Rep.  630;  Wardlow  v.  Miller, 
<Ter.)  6  B.  W.  Rep.  29a. 
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executed  bis  note  for  ^25  to  be  a  lien  on  the  land;  bat  that  said  note  was  not 
executed  at  the  time  of  the  delivery  of  the  deed,  but  was  to  be  at  some  future 
time;  and  that  appellant  refused  to  execute  it.  Appellant,  by  supplemental 
petition,  denied  that  he  had  purchased  the  land,  or  accepted  a  deed  therefor; 
but  averred  tiiat  appellee  bad  offered  him  a  deed;  that  he  declined  to  receive 
the  deed  at  first;  that  appellee  insisted  that  he  should  take  the  deed  to  his 
home,  and  keep  it  until  appellee  called  for  it;  and  that  he,  appellant,  could  in 
the  mean  time  determine  Whether  he  would  buy  the  land.  He  further  averred 
that  he  never  did,  then  or  at  any  time,  agree  to  purchase  the  land.  Appel- 
lant also  charged  that  appellee  represented  that  he  had  a  valid  title  to  the 
land;  tliat  he.  appellant,  was  a  new-oomer,  and  was  unacquainted  with  land 
titles,  and  relied  on  appellee's  representations;  that  appellee  only  had  title  to 
an  undivided  one-fourth  interest  in  the  land;  that  three-fourths  was  in  hia 
brothers  and  the  minor  heii-s  of  a  deceased  brother.  Appellant  tendered  the 
deed,  handed  him  as  aforesaid  by  appellee,  into  court  for  cancellation,  and  also- 
made  and  filed  a  deed,  properly  acknowledged  to  appellee,  releasing  all  inter- 
est that  he  might  have  in  the  land  in  controversy  to  appellee.  Wherefore  he 
prayed  that  said  pretended'  sale  be  canceled  on  account  of  the  frauds  practiced 
on  him,  and  for  judgment  for  his  debt,  etc.  The  jury,  under  charge  of  the 
court,  returned  a  verdict  in  favor  of  appellee  for  $619.80;  and  the  court  ren- 
dered judgment  for  said  sum,  foreclosing  the  lien  on  the  land  described  in  ap- 
pellee's plea  in  reconvention,  as  the  land  sold  to  appellant. 

The  deed  that  appellee  claimed  to  have  delivered  to  appellant  had  been  lost 
before  the  trial,  and  appellee  had  filed  another  deed  in  court  to  appellant  for 
the  land  in  lieu  of  the  lost  deed,  but  appellant  refused  to  receive  said  deed. 
There  was  no  evidence  that  the  vendor's  lien  was  retained  in  the  loet  deed» 
Nor  did  the  court  charge  the  jury  in  reference  to  whether  there  was  a  lien  on 
the  land,  and  the  verdict,  as  before  stated,  was  simply  for  doUars  and  oents^ 
without  ascertaining  or  foreclosing  a  lien. 

The  undisputed  evidence  shows  that  the  title  to  800  acres  of  land,  includ- 
ing the  land  in  controversy,  was  in  appellee  and  his  three  brothers  in  1874; 
that  by  the  deed  vesting  said  title,  it  appeared  that  each  of  said  persons  owned 
an  undivided  one-fourth  interest  of  said  land ;  that  in  fact  appellee  owned 
one-half  of  it,  he  having  paid  one-half  of  the  purchase  money;  that  about  the 
year  1875,  said  brothers  made  a  verbal  partition  of  the  land;  the  east  half  in 
said  partition  was  allotted  to  appellee,  and  the  west  half  to  the  three  brothers* 
Appellee  immediately  entered  into  the  possession  of  his  portion  of  the  land» 
and  the  brothers  into  the  possession  of  their  half;  each  party  has  respected  the 
partition  from  that  time,  appellee  assuming  to  sell  his  portion  to  appellant  in 
1882.  Some  time  after  the  verbal  partition,  one  of  the  brothers  died,  leaving 
H  widow  and  three  minor  children;  the  widow  afterwards  marrying  one 
Guest,  who  was  a  witness  in  the  case.  Said  partition  having  been  made  by 
parties  competent  to  contract,  and  the  parties  having  for  years  acquiesced 
therein,  each  one  being  in  the  possession  and  enjoyment  of  the  property  allot- 
ted to  him,  no  fraud  or  inequality  in  the  partition  being  alleged  or  shown,  we 
are  of  the  opinion  that  the  partition  was  valid.  8tuart  v.  Bakerp  17  Tex. 
420;  Qlasscock  v.  Hughes,  55  Tex.  473.  After  the  institution  of  this  suit,, 
the  proper  parties  being  in  court,  the  district  court  of  Eastland  county,  upon 
the  pleadings  and  proof  before  it,  ratified  and  confirmed  the  verbal  partition 
of  said  800  acres  of  land,  and  at  the  trial  of  this  cause  appellee's  title  was 
complete.  We  think  that  if  the  title  was  not  perfect  in  appellee,  at  the  date 
of  the  alleged  sale,  that  he  had  the  right  to  perfect  it  at  his  own  expense,  at 
any  time  before  trial;  the  only  defect  being  at  the  date  of  sale  that  the  title 
to  some  extent  existed  in  paroL 

Appellant  saved  a  bill  of  exceptions  to  the  introduction  of  the  evidence  of 
the  witness  Guest,  in  reference  to  being  called  upon  to  witness  the  sale  of  the 
land  in  question,  by  both  appellee  and  appellant,  prior  to  the  time  when  ap- 
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pellee  claims  to  have  delivered  a  deed  to  the  land  to  appellant  in  pursuance  of 
said  verbal  sale.  We  do  not  understand  the  evidence  to  have  been  offered  to 
prove  a  verbal  sale  of  land,  but  as  an  inducement  to  and  explanatory  of  the 
subsequent  execution  and  alleged  delivery  of  the  deed  to  the  appellant,  and 
also  for  the  purpose  of  disproving  appellant^s  denial  that  there  was  a  sale  of 
the  land,  and  that  he  received  the  deed  from  appellee  in  pursuance  thereof. 
For  this  purpose  the  evidence  was  clearly  admissible. 

There  is  no  material  error  in  any  ruling  of  the  court,  and  the  verdict  is  not 
without  evidence  to  support  it.  But  Judgment  is  rendered  foreclosing  the 
vendor's  lien  on  the  land  described  in  appellee's  plea  in  reconvention,  and  it 
being  a  disputed  fact  whether  appellant  had  received  a  deed  to  the  land,  and 
the  deed  that  he  is  alleged  to  have  received  being  lost,  there  was  nothing  in 
the  record  to  authorize  a  judgment  foreclosing  a  lien  on  the  land  in  contro- 
versy.   McConkey  v.  Henderson,  24  Tex.  214. 

We  are  requested  by  appellee  that,  in  the  event  we  should  decide  that  there 
was  error  in  the  judgment  of  the  court  in  foreclosing  lien,  to  reverse  and  ren- 
der judgment  in  favor  of  appellee  for  the  debt;  but  in  view  of  the  complica- 
tions in  reference  to  the  title,  we  think,  were  we  to  do  so,  and  execution  were 
levied,  the  land  would  not  likely  sell  for  a  fair  price,  and  for  that  reason  wo 
report  that  the  case  should  be  reversed  and  remanded,  so  that  if  appellee 
should  obtain  a  judgment  on  another  trial  the  lien  may  be  properly  foreclosed,, 
and  undisputed  title  pass  in  the  event  of  a  sale. 

Willie,  C.  J.  The  within  report  of  the  commission  of  appeal  examined^ 
their  opinion  adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Halbert  et  al.  v.  Heirs  of  Youno  et  oZ. 
iSv^eme  Covat  of  Teosaa*    November  29, 1887.) 

1.  BzxotrroBS  axi>  Adhinistratobs— fi^iiSs  undbb  Obdsb  of  Coubt— Bights  or  Isvo- 

OBNT  PUBOHASBRS. 

Where  defendants  purchased  certain  real  estate  from  the  vendee  at  an  adminis- 
trator's sale,  by  order  of  the  probate  court,  in  good  faith,  before  proceedings  were* 
instituted  to  set  aside  the  administration,  their  title  will  be  protected. 

2.  Samb— AonoN  tob  Pobohasb  Homr— OursTAKDiNe  Nbootiablb  Instbumbitts. 

Where  defendants  purchased  land  from  one  who  bought  at  an  administrator's  sale- 
by  order  of  the  probate  court,  giving  a  negotiable  note  for  a  portion  of  the  purchase 
money,  and  the  administration  was  set  aside,  they  will  not  be  compelled  to  pay  the- 
balanoe  of  the  purchase  money  to  the  estate  under  the  seoond  administratiou,  wher& 
the  note  is  outstanding. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainbt,  Judge. 

M.  P.  Halbert  et  aL,  plaintiffs,  sued  the  heirs  of  Robert  H.  Young,  Georgo 
F.  and  A.  N.  Alford,  defendants,  to  recover  certain  real  estate.  Judgment 
for  defendants,  and  plaintiffs  appealed. 

Read,  Oreer  <£•  Greer,  for  appellants. 

Slayton,  J.  The  appellees  claim  the  land  in  controversy  through  a  deed 
made  by  A.  N.  Alford,  executed  to  Robert  H.  Young  on  April  15,  1881,  in 
consideration  of  $600,  all  of  which  was  paid  except  $200,  and  for  this  Young- 
executed  to  Alford  a  negotiable  note,  which  was  outstanding  and  not  shown 
to  be  in  the  hands  of  Alford.  The  cause  was  tried  without  a  jury,  and  the 
judge  found  that  Young  was  an  innocent  purchaser,  ignorant  of  any  fact 
which  would  put  him  upon  inquiry  as  to  the  validity  of  Alford's  title.  A.  N. 
Alford  claimed  the  land  under  a  deed  made  to  him  by  Qeorge  F.  Alford,  as. 
administrator  of  the  estate  of  Earle  Cravens,  deceased,  whose  heir  M.  P.  Hal- 
bert, formerly  Fortson,  was.  George  F.  Alford  sold  the  land,  as  the  admin- 
istrator of  the  estate  of  Earle  Cravens,  deceased,  under  an  order  of  the  propato 
court  for  Dallas  county,  regular  in  form,  and  made  to  raise  money  to  pay  the; 
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debts  of  the  estate.  The  sale  was  reported  to  the  probate  court,  confirmed, 
and  the  administrator  directed  to  make  deed  to  A.  K.  Alford,  the  purchast^r. 
Earle  Cravens  lived  and  died  in  Dallas  county.  The  sale  to  A.  K.  Alford, 
•confirmation  thereof,  de^d  from  the  administrator  to  A.  X.  Alford,  and  from 
the  latter  to  Eobert  H.  Young,  all  occurred  prior  to  an  application  made  to 
the  probate  court  for  Dallas  county  to  set  aside  the  administration  in  that 
^county  on  Earle  Cravens'  estate,  and  to  set  aside  the  proceedings  had  under 
it.  The  nature  of  those  proceedings,  and  the  entries  had  therein,  so  far,  are 
fully  stated  in  the  case  of  ForUonv,  Alford,  62  Tex.  577,  and  a  further  state- 
ment of  facts  bearing  on  the  question  involved  in  that  application  will  be 
found  in  the  case  of  Veals.  ForUon,  57  Tex.  488.  George  F.  and  A.  N.  Alford 
were  made  defendants,  the  petition  alleging  that  the  former  was  a  resident  of 
Dallas  county  and  the  latter  a  resident  of  Van  Zandt  county.  The  appellants 
sought  to  recover  the  land,  on  the  ground  that  everything  done  under  the  ad- 
ministration in  Dallas  county  was  void,  and  in  the  alternative  they  prayed  for 
^  judgment  against  the  widow  and  heir  of  Eobert  H.  Young,  for  the  8200 
unpaid  purchase  money,  with  interest  thereon,  and  further  for  a  judgment 
against  George  F.  and  A.  N.  Alford,  for  S400,  with  interest  thereon  from 
April  15, 1881.  The  last-named  defeiKlants  pleaded  to  the  jurisdiction  of  the 
court  as  to  them,  basing  their  pleas  on  the  fact  that  they  resided  in  counties 
other  than  Ellis.  A.  N.  Alford  was  brought  Into  the  case  by  the  defendants 
Young  on  his  warranty.  The  court  entered  a  judgment  In  favor  of  the  de- 
fendants Young,  and  sustained  the  plea  to  the  jurisdiction  Gled  by  the  defend- 
ants Alford. 

The  first  assignment  is  that  the  court  erred  in  holding,  as  matter  of  law, 
that  no  fraud  was  shown  to  have  been  committed  by  the  defendants  Alford. 
We  do  not  find  that  the  court  so  held,  but  had  this  occurred,  we  do  not  see 
that  such  a  ruling  could  have  affected  the  m^ts  of  the  case,  or  have  had  any 
bearing  on  the  questions  which  the  court  did  decide.  The  court  found  that 
li.  H.  Young  was  an  innocent  purchaser,  and  that  the  orders  and  decrees  of 
the  probate  court  for  Dallas  county,  while  voidable,  were  not  void,  and  that  he, 
and  those  claiming  through  him,  were  entitled  to  protection.  This  we  deem 
the  law,  and  there  is  nothing  in  the  opinion  in  the  case  of  Fortson  v.  Alford 
which  could  be  construed  to  hold  that  a  purchaser  in  good  faith,  taking  under 
the  sale  made  in  pursuance  of  an  order  of  the  probate  court  for  Dallas  county, 
prior  to  the  proceedings  to  set  aside  that  administration  and  proceedings  un- 
<ler  it,  could  not  be  protected.  The  rights  of  innocent  third  parties  were  rec- 
ognized. We  do  not  understand  the  appellant  to  contradict  this,  but  to  urge 
that  the  court  erred  in  rendering  a  judgment  in  favor  of  the  defendants 
Young,  without  requiring  them  to  pay  to  the  plaintiffs  the  balance  due  on 
the  purchase  money  which  R,  H.  Young  agreed  to  pay  to  A.  N.  Alford.  If 
this  would  be  the  right  of  the  plaintiff  as  against  A.  X.  Alford,  a  matter 
-which  we  need  not  consider,  it  is  certainly  true  that  the  defendants  Young 
ought  not  to  be  compelled  to  pay  the  balance  of  the  purchase  money  to  the 
plaintiffs,  when  a  negotiable  note  for  that  is  outstanding,  and  may  be,  so  far 
as  the  record  shows,  in  the  hands  of  an  innocent  holder  for  value  by  indorse- 
4nent  made  before  the  maturity  of  the  note.  A  liability  to  pay  that  indebted- 
ness twice  cannot  thus  be  imposed  upon  them. 

It  is  urged  that  the  court  erred  in  sustaining  the  plea  in  abatement  filed  by 
the  defendants  Alford.  No  facts  are  stated  which  would  entitle  the  appel- 
iants  to  sue  either  of  them  in  EUis  county,  even  if  all  the  general  allegations 
of  fraud  made  against  them  be  considered. 

There  ia  no  error  in  the  judgment,  and  it  will  be  afiirmed. 
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Hbndkix  e.  Walton  et  ah 
(Supreme  Court  of  Texae.    November  18, 1887.) 

Death  bt  WBOsrortTL  Act— Wbtbn  Action  Lies— Against  Shekipf  fob  a  Killing  bt 
Deputy. 

Rev.  Bt.  Tex.  art.  3800,  gives  a  oanse  of  action  for  death,  when  it  is  caused  (1) 
"by  the  negligence  or  carelessness  of  the  proprietor,  owner,  charterer,  hirer  of  any 
rauroad,  steam-boat,  stage-coach,  or  other  vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  uxmtness,  gross  negligence,  or  carelessness  of  their  servants^ 
or  agents ; "  and  (2)  **by  the  wrongfol  act,  negligence,  nnsldilfulneBS,  or  default  of 
another. "  Plaintiff  brought  an  action  unoer  tkis  statute  against  a  stieriff  and  his^ 
bondsmen,  for  the  death  of  her  husband,  who  was  killed  by  a  deputy  of  the  sheriff, 
while  attempting  to  escax>e  from  arrest.  Held^  that  a  principal's  liability,  under 
this  statute,  for  the  acts  of  his  agent  is  confined  to  the  class  of  cases  mentioned  in 
the  first  clause  of  the  section,  and  that  plAintifl  has  no  cause  of  action  against  the- 
sheriff. 

Appeal 'from  dlstriot  court,  Navari'o  county;  Sam  R.  Frost,  Judge. 

Action  by  Mollie  J.  Hendrix,  as  widow  of  J .  M.  Hendrix,  for  the  benefit  of 
herself  and  her  minor  children,  against  James  L.  Walton,  as  sheriff  of  Na- 
varro county,  and  the  other  defendants,  as  his  sureties  on  his  ofiiciai  bond,  ta 
recover  damages  for  the  death  of  her  husband,  who  was  shot  and  killed  by  G. 
W.  Jackson,  one  of  the  sheriff's  deputies,  from  whom  he  was  attempting  ta 
escape.  A  general  demurrer  to  the  petition  was  sustained,  the  suit  dismissed^ 
and  plaintiff  appeals. 

Read  J  €Hreer  AChreer^  tot  appellants.    Croft  dk  Blanding,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellant,  as  the  sorviving  widow 
of  J.  M.  Hendrix,  for  the  benefit  of  herself  and  their  minor  children,  against 
James  L.  Walton,  as  sheriff  of  Navarro  county,  and  the  other  appellees,  as  his 
sureties  on  his  ofiicial  bond.  Th^  petition  alleged  the  official  character  of  th& 
defendant  Walton,  and  the  execution  of  his  official  bond  by  him  and  the  other 
defendants  as  his  sureties,  and  the  appointment  by  him  of  one  W.  G.  Jackson 
as  his  deputy.  It  also  alleged  that  Jackson  having  as  such  deputy  arrested  J. 
M.  Hendrix,  the  husband  of  appellant,  unlawfully  shot  and  killed  him,  while 
he  was  running  away  and  attempting  to  make  his  escape.  The  arrest  i& 
averred  to  have  been  made  by  virtue  of  a  warrant  issued  by  a  justice  of  the 
peace,  upon  a  complaint  of  theft  of  a  horse,  and  also  by  virtue  of  information 
communicated  to  Jackson  by  the  justice,  that  Hendrix  was  charged  with  the 
commission  of  that  offense.  The  petition  contained  other  averments,  in  or- 
der to  make  a  case  under  the  statute  giving  a  right  of  action  for  injunes  re- 
suiting  in  death,  when  caused  by  the  wrongful  act  of  another,  but  they  need 
not  be  detailed.  A  general  demurrer  to  the  petition  was  sustained,  and, 
plaintiff  having  declined  to  amend,  the  suit  was  dismissed.  The  action  of  the 
court  in  sustaining  the  demurrer  is  assigned  as  error. 

Appellees  seek  to  sustain  the  judgment  of  the  court  upon  two  propositions: 
First.  That  the  statute  does  not  authorize  an  action  against  the  principal  for 
the  act  of  bis  agent;  and,  aeoond,  that  the  act  of  the  deputy  complained  of  was 
not  an  official  act  for  which  the  law  will  hold  the  sheriff  and  his  sureties  re- 
sponsible. If  either  can  be  successfully  maintained,  the  judgment  must  stand. 
The  judge  below  based  his  ruling  upon  the  former  ground,  and  we  concur  in 
his  construction  of  the  law.  By  article  2899,  Rev.  St.,  an  action  is  given: 
"(1)  When  the  death  of  any  person  is  caused  by  the  negligence  or  carelessness- 
of  the  proprietor,  owner,  charterer,  hirer  of  any  railroad,  steam-boat,  or  stage- 
coach, or  other  vehicle  for  the  conveyance  of  goods  or  passengers,  or  by  the 
unfitness,  gross  negligence,  or  careli'ssness  of  their  servants  or  agents;  (2) 
when  the  death  of  any  person  is  caused  by  the  wrongful  act,  negligence,  un- 
skillfulness,  or  default  of  another."  In  the  first  place,  it  is  to  be  observed 
that  this  is  not  the  regulation  or  extension  of  a  right  previously  existing  at 
common  law.    The  right  of  action  for  injuries  resulting  in  death  is  wholly  the- 
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creature  of  the  statate;  and  the  authority  for  the  suit  here  brought,  if  found 
at  all»  must  be  found  in  the  written  law  itself.  If  the  second  subdivision  of 
the  article  quoted  stood  alone,  it  would  be  a  grave  question  whether  we  should 
not  apply  to  it  the  maxim  that  what  one  does  through  another  he  does  him- 
self, and  to  hold  that  it  not  only  gives  a  right  of  action  against  one  whose  own 
immediate  act  or  negligence  is  the  cause  of  the  death  of  another,  but  also 
against  a  principal,  when  the  death  has  been  caused  wrongfully  or  negligently 
by  the  act  of  his  agent.  Keither  principal  nor  agents  are  named  In  the  sub- 
division in  question.  But  in  subdivision  1,  immediately  preceding  this,  an 
action  is  given  against  the  carriers  to  whom  it  applies,  for  fatal  injuries  not 
only  caused  by  their  own  personal  negligence,  but  also  when  accruing  from 
the  gross  negligence  of  their  servants  or  agents.  This  provision  has  been 
construed  by  this  court  in  the  case  of  the  Railroad  Co.  v.  Scottt  65  Tex.  565, 
decided  at  the  Tyler  term,  1886;  and  is  held  to  afford  no  remedy  against  a  rail- 
road company  when  the  death  is  caused  by  the  mere  ordinary  neglect  of  the 
servants  or  agents  of  the  corporation.  This  law  was  amended  by  the  omission 
of  the  word  ''gross,"  by  the  act  of  March  25,  1887,  (Laws  20th  Leg.  p.  44;) 
but  the  amendment  was  subsequent  to  the  accrual  of  the  alleged  cause  of  ac- 
tion in  this  case,  and  has  no  bearing  upon  the  question.  Besides,  the  change 
of  one  clause  of  a  statute  by  amendment  does  not  operate  to  change  the  con- 
struction of  another  independent  clause,  as  derived  from  the  context  of  the 
original  act.  It  is  clear,  therefore,  that  in  the  first  subdivision  of  article  28d9, 
the  legislature  did  not  mean  to  apply  the  ruie  that  the  act  of  the  agent  is  the 
act  of  the  principal;  because,  for  the  ordinary  negligence  of  the  agent  it  does 
not  make  the  principal  liable.  Now  is  it  reasonable  to  presume,  that  they  in- 
tended to  exempt  corporations  owning  steam-boats  and  railroads,  who  can  only 
act  through  agents,  from  liability  for  ordinary  neglect  of  their  agents  and 
servants,  and  at  the  same  time  to  make  private  persons  responsible  for  the 
death  of  others,  when  not  caused  by  their  own  immediate  act  or  omission? 
We  think  not.  We  rather  think  it  was  the  purpose  to  impose  the  greater 
liability  upon  carriers  by  making  them  responsible  for  the  gross  negligence  of 
their  agents,  and  at  the  same  time  to  leave  the  liability  of  others  for  the  acts 
of  their  agents  as  it  existed  at  common  law.  Other  provisions  of  the  Revised 
Statutes  do  not  indicate  the  policy  or  disposition  to  favor  railroad  companies 
or  other  carriers  in  the  matter  of  their  liability  for  negligence,  but  rather  to 
the  contrary.  They  are  generally  held,  in  this  respect,  to  a  rigid  accountabil- 
ity, and  are  expressly  prohibited  by  statute  from  restricting  by  contract  their 
liability  at  common  law.  Bev.  St.  art.  278.  It  is  not  consistent  with  the 
policy  thus  manifested  to  render  all  others  liable  for  the  ordinary  neglect  of 
their  agents,  and  to  exempt  common  carriers  under  like  circumstances.  The 
legislature  did  not  intend  this.  The  mention  of  agents  and  servants  in  the 
first  subdivision  quoted  above,  and  the  omission  of  such  mention  in  the  second, 
indicates  also  that  by  the  latter  it  was  not  meant  to  give  any  right  of  action 
against  principals  for  the  torts  of  their  agents.  The  feelings  of  our  legisla- 
ture, and  the  language  of  the  article  cited,  both  conspire  to  show  that  the  con- 
struction placed  upon  the  statute  by  the  trial  judge  is  correct. 

The  considerations  of  natural  justice  and  public  policy,  which  have  doubt- 
less induced  to  the  enactment  of  similar  laws  in  other  states,  do  not  seem  to 
have  led  to  any  very  uniform  result,  either  as  to  the  persons  to  be  held  liable 
or  as  to  the  beneficiaries  of  the  action.  The  English  statute,  (9  &  10  Yict.  c. 
43,)  known  as  "Lord  CampbelPs  Act,"  contains  substantially  the  language  of 
the  second  subdivision  quoted  from  our  law,  but  not  that  of  the  first;  and 
hence  may  be  fairly  intended  to  have  a  more  comprehensive  meaning.  The 
statutes  of  New  York,  Vermont,  New  Jersey,  Ohio,  Illinois,  Indiana,  Michi- 
gan, Wisconsin,  California,  Oregon,  Missouri,  Minnesota,  Kansas,  Alabama, 
and  Mississippi  are,  in  this  particular,  substantially  the  same  as  the  English 
act.    Neither  does  the  North  Carolina  law  vary  in  substance,  though  it  names 
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steam-boat  and  railroad  companies  and  proprietors.  The  New  Hampshire 
statute,  on  the  other  hand,  gives  the  right  of  action  against  the  proprietor  '*of 
any  railroad,"  for  the  death  of  any  person  not  in  their  employment;  but  in  no 
other  case.  The  language  in  that  law,  '*  Or  by  the  unfitness,  gross  negligence, 
or  carelessness  of  their  servants  or  agents,"  seems  to  have  been  taken  from 
our  original  act.  See  Gen.  Laws  N.  H.  1867,  p.  529,  and  Pasch.  Dig.  art.  15. 
The  Revised  Statutes  of  Connecticut  of  1866  (p.  202}  gives  an  action  for  the 
death  of  passengers  or  persons  crossing  upon  a  public  highway  against  rail- 
road companies  only,  and  uses  the  same  language  with  reference  to  servants 
and  agents,  except  that  the  word  "gross"  before  the  word  '* negligence"  is 
omitted.  The  Rhode  Island  act  limits  the  liability  to  common  carriers.  The 
Statutes  of  Arkansas  and  of  Louisiana  give  the  remedy,  generally,  against  all 
persons  who  wrongfully  cause  the  death  of  another.  These  enactments  show 
the  diverse  views  of  legislators  upon  this  subject,  and  lead  to  the  conclusion 
that  they  are  not  agreed  as  to  the  demands  of  natural  justice  in  the  premises. 
Since,  therefore,  the  language  of  our  statute  indicates  that  the  legislature  of 
our  state  did  not  mean  to  make  persons  responsible  for  the  acts  of  their  agents 
in  these  cases,  except  such  as  are  specified  in  the  first  subdivision  of  the  arti- 
cle cited,  it  is  but  reasonalile  to  conclude  that  they  intended  to  render  other 
persons  liable  only  for  their  own  immediate  acta.  Several  states,  as  we  have 
seen,  restrict  the  liability  altogether  to  common  carriers;  and  our  legislature, 
as  to  others,  may  have  well  considered  that  a  greater  degree  of  culpability  at- 
taches to  one  who  does  a  wrongful  act  himself  than  to  the  principal  when  the 
act  is  done  by  his  agent;  and  may  have  determined,  therefore,  to  confer  no 
right  of  action  in  the  latter  case.  We  have  no  authoritative  decision  upon  the 
point  in  this  state;  and,  there  being  no  statute  exactly  like  ours,  which  we 
have  been  able  to  find,  it  is  not  likely  the  question  has  been  decided  in  the 
courts  of  any  other  state.  We  are  cited,  however,  by  appellant's  counsel,  to 
the  cases  of  Aartm  v.  3roile»,  64  Tex.  318;  and  to  City  qf  GcUveston  v.  Bar^ 
bouTf  62  Tex.  172.  In  neither  case  is  the  question  raised.  In  the  former,  the 
appellees,  the  defendants  below,  were  alleged  to  have  directly  caused  the  in- 
jury; so  that  their  liability  for  the  act  of  an  agent  was  not  presented  in  the 
case.  In  the  latter,  the  point,  not  having  been  raised,  is  not  decided  by  the 
court.  We  have  felt  constrained  therefore,  to  treat  it  as  an  open  question, 
and  to  determine  it  without  reference  to  the  cases  cited.  Since  the  act  com- 
plained of  was  not  the  immediate  act  of  the  sheriff,  it  follows,  from  what  we 
have  said,  that  it  is  our  opinion  that  no  cause  of  action  is  shown  by  the  peti- 
tion against  him  and  his  sureties.  We  do  not  pass  upon  the  question  whether 
the  homicide  alleged  is  an  "official  act"  of  the  deputy  for  which  the  sheriff 
could  be  held  responsible.  Rev.  St.  art.  4521.  That  que^ion  is  not  without 
difficulty,  but  we  are  not  called  upon  to  decide  it.  , 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 


LiNCH  et  aL  v.  Broad  et  ah 
(Supreme  Cowrt  of  Texas,    January  17, 1888.) 
Cehtiobabi— -Revibw  by  Distbict  Coubt  of  Judombnt  of  Pbobatb  Coxjbt— Pbac- 

TICE. 

Under  Rev.  St.  Tex.  art  297,  providing  that  actions  removed  from  the  probate  to 
the  district  court  by  cerHoraflri  shall  be  tried  de  novOy  the  proceedings  in  i  ne  district 
court  are  not  collateral  attacks  npon  the  decision  in  the  probate  court,  and  the  latter 
may  be  reviewed  without  the  probate  court  having  an  opportunity  to  correct  its 
errors. 

Samb— Whbn  Libb~Bill8  of  Review. 

Rev.  St.  Tex.  art.  2717,  providing  for  a  means  of  reviewing  the  orders  or  judgments 
of  probate  courts  in  the  county  courts,  does  not  make  a  bill  of  review  a  condition 
precedent  to  the  exercise  of  the  Jurisdiction  of  the  district  court  over  such  matters. 
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8.  HomsTEAD— ALiiOWANCB—IircBSABB  I*  Vaxjom  of  Phopebtt. 

When  property  actually  used  aa  a  homestead  was  within  the  value  exempt  by  law 
at  the  time  it  was  acquired,  it  is  not  error  for  the  court  to  refuse  to  set  it  all  apart 
as  a  homestead  to  the  widow,  when  it  appears  that,  at  the  time  of  the  death  of  the 
husband,  the  property  had  so  inoreased  in  value  as  to  exeeed  the  limit  then  allowed 
by  law. 

4.  Tbnanct  is  Common— Rights  Istkr  Sbse— Infaittb-^Bjeitts. 

One  who  is  tenant  in  common  with  minors  is  equally  liable  to  them  for  the  pro- 
portion of  the  rents  derived  from  the  common  property  as  if  they  were  of  age.^ 

Commissioners' decision.  Appeal  from  district  court,  Lamar  county;  A» 
M.  Taylor,  Judge. 

In  1859,  J.  W.  Broad  owned  and  was  doing  business  on  lot  S,  in  block  4, 
on  the  public  square,  in  the  town  of  Paris,  in  Lamar  county.  In  that  year 
be  married  appellant  M.  F.  Linch,  and  established  their  homestead  on  lots  5, 
6,  7,  and  8,  in  the  same  block.  J.  W.  Broad  died  in  1877,  leaving  his  widow, 
now  M.  F.  Linch,  and  five  children,  surviving.  At  the  time  of  his  death  ho 
owned  all  of  block  4,  except  two  tenements  on  the  south-east  comer  of  the 
block  owned  by  the  Paris  Exchange  Bank  and  S.  £.  Clements.  The  improve* 
ments  upon  that  portion  of  block  4,  owned  by  Broad  at  the  time  of  his  death, 
consisted  of  the  residence,  six  brick  store-houses  fronting  on  the  public 
square,  and  three  frame  store-houses  fronting  on  Korth  Main  street.  In 
July,  1877,  the  county  court  of  Lamar  county  made  an  order  setting  apart  Uy 
the  widow,  M.  F.  Broad,  and  the  children,  the  residence  and  nine  store-houses^ 
as  their  homestead. 

On  September  30, 1884,  there  were  two  suits  pending  in  the  district  court 
of  Lamar  county  by  appellees  against  appellants^  which  were  on  that  day  con- 
solidated by  order  of  the  court  on  motion  of  appellees.  One  of  these  suits  was 
for  rent,  and  for  partition  of  the  property  in  controversy,  and  the  other  a  pe- 
tition for  eerUorari  to  correct  and  revise  the  order  of  the  county  court  in  set- 
ting apart  the  property  as  a  homestead.  The  widow  Broad  had  married  F.  S. 
Linch,  who  was  also  made  defendant  in  these  suits.  The  writ  of  certiorari 
had  been  awarded,  issued,  and  served,  and  certified  transcript  duly  sent  up  by 
the  clerk  of  the  county  court  in  obedience  to  the  writ.  After  the  consolida- 
tion, app(*llees  filed  their  amended  original  petition,  alleging  that  the  order  of 
the  county  court  was  erroneous  and  unjust  in  this:  that  it  sets  apart  as  a 
homestead  property  that  did  not  belong  to  said  homestead;  that  lots  4  and  3* 
in  block  4,  and  part  of  lot  No.  2  of  said  block,  are  included  in  said  order,  when, 
in  fact,  these  lots  did  not  belong  to  the  homestead  of  J.  W.  Broad  at  the  time 
of  his  death,  or  prior  thereto;  that  said  lots  were  not  used  for  any  homestead 
purposes;  that  lots  5,  6, 7,  and  8,  of  block  No.  4,  were  owned  and  occupied  by  J. 
W.  Broad  and  fan^ily  at  his  death,  and  constituted  their  homestead,  and  has 
remained  the  homestead  of  his  widow  and  minor  children;  tliat  defendants 
are  the  only  parties  interested  adversely  to  plaintiff  in  the  order  of  the  county 
court;  that  lots  5,  6,  7,  and  8,  in  block  4,  had  been  the  homestead  of  J.  W. 

1 A  tenant  in  common  may  maintain  trover  against  his  co-tenant  for  his  share  of  the 
common  property  consumed  by  the  latter,  Lewis  v.  Clark,  (Vt.)  8  Atl.  Rep.  158;  or 
trespass  against  a  co-tenant,  wnere  there  has  been  a  wrongful  conversion  of  property, 
McClure  v.  Thorpe,  (Mich.)  85  N.  W.  Rep.  829;  or  in  debitatus  assumpsit^  where  his 
co-tenant  has  received  in  money  more  than  his  share  of  the  rents  and  profits  of  the  com- 
mon estate,  Hudson  v.  Coe,  (Me.)  8  Atl.  Rep.  ^9;  Richmond  v.  Connell,  (Conn.)  11  Atl. 
Rep.  858.  Mere  occupation  by  one  co-tenant,  and  forbearance  to  occupy  by  the  other, 
will  not  render  the  former  liable  for  rent,  Hamby  v.  Wall,  (Ark.)  2  S.  W.  Rep.  7U5; 
Sailer  V.  Sailer,  (N.  J.)  5  AtL  Rep.  320;  Varnum  v.  Leek,  (Iowa,)  23  N.  W.  Rep.  151; 
Hause  v.  Hause,  (Minn.)  13  N.  W.  Rep.  43 ;  but  the  exclusion  of  such  other  co-tenant 
will,  Holmes  v.  Best,  (Vt.)  5  Atl.  Rep.  385;  Almy  v.  Daniels,  (R.  L)  4  Atl.  Rep.  758; 
Scantlin  v.  Allison,  (Kan.)  4  Fac.  Rep.  618.  A  tenant  in  possession,  claiming  under  a 
tax  title,  is  chargeable  with  the  rent  received,  Minter  v.  Durham,  (Or.)  11  Pac.  Rep. 
231.  As  to  the  nght  of  one  co-tenant  to  recover  for  use  and  occupation  bv  another  un- 
der a  contract,  see  Rites  v.  Church,  (Mass.j  8  N.  E.  Rep.  743,  and  note;  Luck  v.  Luck.. 
(Pa.)  6  AU.  Rep.  142. 
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Broad  and  family  since  September,  1859,  and  had  always  been  worth  more 
than  the  constitutional  limit  of  an  urban  homestead,  and  is  now  worth  $20,- 
000;  that  five  of  the  six  brick  store-houses,  and  lots  4, 3,  and  part  of  2  are  now 
rented  for  $800  per  year  each,  and  have  been  since  February,  1877,  all  of  wiiich 
defendants  have  collected  and  appropriated  to  their  own  use,  and  refuse  to 
account  to  plaintiff  for  any  portion  thereof.  Prayer  that  proper  homestead  be 
set  apart,  for  paitition,  and  for  judgment  for  just  proportion  of  rents  collected. 

This  suit  was  brought  by  the  five  children  of  J.  W.  Broad,  three  of  whom 
were  minors,  represented  by  their  legally  qualified  guardian.  Appellants  of- 
fered no  objection  to  the  consolidation  of  the  suits.  On  the  twenty-first  day 
of  Apill,  1885,  the  defendants  Linch  and  wife  filed  first  amended  original 
answer,  as  follows,  in  substance:  (1)  General  demurrer.  (2)  Special  excep- 
tion, on  the  ground  that  the  error  complained  of  in  the  probate  court  for  set- 
ting aside  all  the  property  in  controversy  was  not  sought  to  be  corrected 
in  the  probate  court;  or  that  any  objection  was  therein  made  to  the  order 
setting  aside  the  homestead  to  the  widow,  now  Mrs.  Linch,  and  her  minor 
children  Jennie,  John  W.,  and  Tliomas  J.  Broad.  (3)  Plea  in  abatement,  on 
the  giound  that  Jennie,  John  W.,  and  Thomas  J.  Broad  were  and  now  are 
minors,  whose  legal  guardian  is  and  was  Thomas  Broad,  and  that  said  minors 
bring  this  suit  in  their  own  names,  and  not  by  guardian  or  next  friend;  and 
that  the  certiorari  bond  was  executed  by  said  minors  in  person.  (4)  General 
denial.  (5)  Setting  up  that  the  property  in  controversy  was  community  prop- 
erty of  John  W.  Broad,  deceased,  and  his  wife,  (now  Mrs.  Linch;)  that  it  was 
their  homestead  from  the  date  of  their  purchase  up  to  the  date  6t  John  W, 
Broad's  death,  and  the  homestead  of  Mrs.  Linch  and  her  minor  children,  and 
her  present  husband,  F.  S.  I>inch,  up  to  the  present  time,  and  now  so  occu- 
pied, used,  and  claimed.  They  then  set  up  the  order  of  the  probate  court 
made  in  1877,  pending  administration  on  the  estate  of  John  W.  Broad,  de- 
ceased, setting  aside  all  the  property  in  controversy  to  appellant  M.  F.,  and 
her  minor  children,  as  a  homestead,  in  which  these  appellees  were  parties, 
represented  by  their  guardian,  Thomas  Broad,  who  is  still  the  guardian  of 
said  three  minors:  that  no  change  has  been  made  in  said  property,  or  the  use 
tliereof,  since  that  time,  and  no  additional  improvements  have  been  made 
thereon;  that  the  minor  plaintiffs  still  reside  on  said  homestead  with  defend- 
ants, and  obtain  a  support  therefrom ;  that  the  decree  of  the  probate  court  is 
still  in  force;  that  plaintiffs  and  their  mother  have  occupied  said  homestead 
for  many  years;  that  defendants  are  merchants,  and  using  two  of  the  store- 
houses on  said  homestead  in  carrying  on  their  business.  They  allege  that 
when  said  property  was  first  designated  and  used  as  a  homestead  by  appellant 
M.  F.  Linch,  and  her  then  husband,  John  W.  Broad,  it  was  then  and  has  been 
since  that  time  worth  less  than  the  constitutional  limit  for  a  homestead,  and 
the  same  has,  ever  since  the  original  purchase  by  John  W.  Broad,  been  the 
homestead  of  appellee  M.  F.  Linch.      y 

Appellants*  demurrer  and  exceptions  were  overruled,  to  which  they  ex- 
cepted. The  case  was  tried  November  13,  1885,  and  the  court  rendered  judg- 
ment for  appellees,  revising  and  correcting  the  order  of  the  county  court,  and 
setting  apart  lots  Nos.  5, 6,  7,  and  8,  block  No.  4,  as  the  homestead  to  the  widow 
and  minor  children,  as  asked  by  appellees,  and  ordering  that  portion  of  the 
judgment  to  be  certified  to  the  county  court  for  observance.  The  decree  is 
also  in  favor  of  appellees,  and  against  appellants,  for  all  of  lot  No.  3,  in  block 
No.  4,  as  the  separate  property  of  John  W.  Broad,  deceased,  giving  to  appel- 
lant M.  F.  Linch  (n^e  Broad)  her  life-estate  in  one-third  thereof;  also  in  favor 
of  apipellees  for  an  undivided  half  of  the  balance  of  the  store-house  property^ 
and  to  appellant  M.  F.  Linch  the  other  half,  and  decreeing  partition  accord- 
ingly; also  in  favor  of  W.  A.  Broad  and  Charles  I.  Broad,  the  two  adult  heirs» 
against  appellants,  for  $7,436.32,  their  part  of  the -rents  collected  by  appellants 
on  the  prop^^rty  not  embraced  in  the  homestead,  to  be  satisfied  only  out  of  the 
v.6s.w.nc.l0— 48  rr^r^n]^ 
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separate  estate  of  the  appellant  M.  F.  linch,  from  which  judgment  both  par- 
ties gave  notice  of  appeal. 

Appellants  perfected  their  appeal,  and  assigned  errors,  and  appellees  also 
assigned  one  error. 

Appellants  insist  upon  the  following  assignments  of  error:  "(1)  The  court, 
who  tried  the  cause  without  a  jury,  erred  in  deciding  that  appellees  W.  A. 
Broad  and  Charles  I.  Broad,  the  adult  heirs  of  John  W.  Broad,  were  entitled 
to  rents  for  property  that  had  been  set  apart  by  the  probate  court  to  M.  F- 
Linch,  (their  mother,)  and  the  minor  children  of  herself  and  deceased  bus- 
band,  John  W.  Broad,  in  1877,  as  a  homestead,  until  such  order  of  the  pro- 
bate court  was  revoked  or  set  aside.  (2)  The  error  of  the  court  in  deciding 
that  although  all  the  lots  in  controversy  were,  in  1859,  (the  time  at  which  they 
were  designated  as  a  homestead,)  worth  not  more  than  five  thousand  dollars, 
because  they  are  now  worth  more  than  that  sum,  it  is  an  excessive  home- 
stead, and  the  homestead  of  the  family  is  now  confined  to  lots  5,  6,  7,  and  8; 
because  with  the  improvements  thereon,  they  were,  in  1859,  worth  $2,000. 
thereby  depriving  the  surviving  widow  of  John  W.  Broad,  and  her  minor 
children,  of  a  homestead  not  exceeding  in  value  the  sum  of  $5,000  at  the 
time  of  its  designation,  without  regard  to  improvements  thereon.  (3)  The 
judgment  of  the  court  in  overruling  defendants'  (appellants)  general  demur- 
rer and  special  exceptions,  and  plea  in  abatement  to  plaintiffs'  (appellees') 
petition,  because  of  insufficiency  thereof,  and  because  it  is  a  collateral  attack 
on  the  decree  of  the  probate  court,  without  first  asking  the  probate  court  to 
correct  it,  and  thai  the  district  court  has  no  jurisdiction  in  the  case  as  it  is 
presented.  And  because  said  minors  sue  in  their  own  name,  when  they  have 
a  guardian,  and  executed  the  certiorari  bond  in  their  own  name.  (4)  The 
ruling  of  the  court  in  giving  rents  to  W.  A.  and  Charles  I.  Broad,  because  the 
evidence  show^s  they  are  now  adult  persons,  and  in  assuming,  without  proof, 
that  they  were  over  age  in  1877,  and  on  that  ground  rendering  judgment  for 
them  for  their  share  of  rents  since  1877." 

Appellees  insist  upon  the  following  assignment  of  error:  "The  court  erred 
in  its  conclusions  of  law,  as  based  on  the  facts  found  by  the  court,  in  refusing 
to  render  judgment  for  T.  Broad  as  guardian  for  the  three  minors,  Jennie  £., 
John  W.,  and  Thomas  J.  Broad,  for  their  portion  of  the  rents  of  the  property 
not  embraced  in  the  homestead." 

V.  W.  Hal€t  for  appellants.    Maxey,  Lighifoot  d  Denton^  for  appellees. 

Acker,  J. ,  {after  stating  the  facts  as  above  A  On  September  80, 1884,  there 
were  two  suits  pending  in  the  district  court  oi  Lamar  county,  brought  by  ap- 
pellees, the  heirs  of  John  W.  Broad,  deceased,  against  appellants,  which  were 
on  that  day  consolidated  on  motion  of  appellees,  without  objection  on  the  part 
of  appellants.  One  of  these  suits  was  a  proceeding  by  certiorari  to  revise  and 
correct  an  order  of  the  county  court  made  in  July,  1877,  setting  apart  the  prop- 
erty in  controversy  to  the  widow  and  minor  children  of  John  W.  Broad  as  a 
homestead,  and  the  other  was  to  recover  rents  for  property  used  and  rented 
out  by  appellants,  and  not  legally  a  part  of  the  homestead,  and  for  partition 
of  such  property.  John  W.  Broad  died  in  January,  1877,  and  his  widow  after- 
ward married  F.  S.  Linch. 

It  is  contended  that  the  court  erred  in  overruling  appellants'  exception  to 
appeUees'  petition,  '*  because  it  is  a  collateral  attack  on  the  decree  of  the  pro- 
bate court,  without  first  asking  that  court  to  correct  it,  and  the  district  court 
has  no  jurisdiction  of  this  case  as  it  is  presented."  Our  Revised  Statutes  ex- 
pressly provide  that  orders,  judgments,  etc.,  of  the  probate  court,  may  be  re- 
moved by  certiorari  to  the  district  court  for  revision,  (article  290,)  and,  when 
so  removed,  the  trial  in  the  district  court  shall  be  de  novo.  Article  297.  The 
proceeding  by  certiorari  is  a  direct  proceeding,  and  cannot  be  considered,  in 
any  sense,  a  collateral  proceeding. 
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The  error  complained  of  in  tbe  application  for  the  writ  of  certiorari  was 
that  the  homestead  set  apart  by  ttie  order  of  the  probate  court  in  July,  1877, 
to  the  widow  and  minor  children  of  John  W.  Broad,  was  excessive,  and 
against  this  order  the  proceeding  was  directed.  Article  2717  of  the  Revised 
Statutes  provides  for  a  proceeding  bj  bill  of  review  in  the  county  court  to 
correct  the  orders  or  Judgments  of  that  court  in  probate  matters,  but  we  do 
not  think  it  was  intended  by  this  provision  to  make  the  proceeding  by  bill  of 
review  a  condition  prec  .dent  to  the  exercise  of  Jurisdiction  in  the  district 
court  by  certiorari  or  appeal.  We  therefore  conclude  that  the  court  did  not 
err  in  overruling  the  exception. 

Appellants  contend  that  the  court  erred  in  overruling  their  plea  in  abate- 
ment, '^because  said  :ninors  sue  in  their  own  names,  when  they  have  a  qual- 
ified guardian,"  and  ''because  said  minors  executed  the  certiorari  bond  in 
their  own  names."  The  record  does  not  sustain  either  of  the  grounds  of  the 
plea  in  abatement.  The  petition  sets  out  the  names  of  the  minors,  and  alleges 
that  "T.  Broad  is  their  duly-qualified  guardian,  and  represents  them  in  this 
suit."  The  names  of  the  minor  appellees  are  attached  to  the  certiorari  bond, 
but  it  is  also  signed  by  the  guardian,  with  security.  The  writ  of  certiorari 
was  awarded  by  the  fiat  of  the  district  judge,  which  directed  that  the  writ  is- 
sue ''upon  applicants  filing  a  cost  bond,  with  security  in  the  snm  of  $100." 
The  guardian  could  not  legally  be  required  to  give  security  for  costs.  Rev. 
St.  art.  1439.  If  the  cost-bond  was  properly  required,  the  signature  of 
neither  the  guardian  nor  wards  were  necessary  to  its  validity,  as  the  surety 
would  be  bound  without  the  signature  of  either.  Lanyham  v.  Thomaeorit  5 
Tex.  ISO.    We  think  the  court  did  not  err  in  overruling  the  plea  in  abatement. 

It  appears  that  appellant  M.  F.  Linch,  and  her  former  husband,  John  W. 
Broad,  were  married  in  April,  1859,  and  at  that  time  John  W.  Broad  owned 
lot  No.  3,  in  block  4,  in  the  town  of  Paris,  upon  which  there  is  now  situated 
two  and  one-third  brick  store-houses;  and  soon  thereafter  he  purchased  lots  5, 
6,  7,  and  8,  in  the  same  block,  on  which  he  built  a  residence,  and  established 
his  homestead,  where  he  resided  until  his  death;  that  he  purchased  lot  4  in 
1867,  and  25  feet  by  108  feet  off  of  lot  2  was  purchased  in  1869;  that  John  W. 
Broad  carried  on  his  business  in  two  of  the  six  store-houses  up  to  the  time  of 
his  death,  and  his  widow  continued  the  business  in  the  same  buildings  after 
his  death;  that  lots  5,  6,  7,  and  8,  on  which  the  residence  was  built,  were  of 
the  value  of  $2,000,  in  1859,  and  of  the  value  of  $5,000  in  1877,  at  the  time 
the  homestead  was  set  apart,  exclusive  of  improvements;  that  lot  3  was  of  the 
value  of  $2,000  in  1859,  and  of  the  value  of  $6,000  in  1877,  exclusive  of  im- 
provements; that  lot  4  was  of  the  value  of  $5,000  in  1877,  exclusive  of  improve- 
ments, and  that  the  25  by  108  feet  of  lot  2  was  of  the  value  of  $3,000  in  1877, 
exclusive  of  improvements.  Under  this  state  of  facts,  it  is  contended  by  ap- 
pellants that,  as  the  property  set  apart  as  the  homestead  by  the  order  of  the 
probate  court  did  not  exceed  in  value,  at  the  time  it  was  acquired,  the  limit 
fixed  by  the  present  constitution,  the  court  erred  in  fixing  the  homestead  by 
the  values  of  the  property  at  the  time  of  the  death  of  John  W.  Broad.  The 
four  lots  actually  occupied  and  used  as  a  homestead,  when  they  were  first  so 
occupied  and  used,  in  1859,  were  then  equal  in  value  to  the  limit  prescribed  by 
the  constitution  then  in  force,  and  in  1877,  at  the  time  of  the  death  of  John 
W.  Broad,  they  were  equal  in  value  to  the  limit  prescribed  by  the  constitution 
then  and  now  in  force,  and  we  think  the  court  did  not  err  in  limiting  the 
homestead  to  the  four  lots  actually  used  as  **the  place  of  the  home"  of  the 
widow  and  minor  children  at  the  time  of  the  death  of  John  W.  Broad.  The 
provision  of  the  present  constitution  enlarging  the  homestead  exemption  can- 
not be  given  a  retroactive  application,  as  contended  for  by  appellants,  so  as  to 
embrace  in  1877  all  property  which  in  1859  did  not  exceed  in  value  the  enlarged 
exemption  prescribed  by  the  constitution  of  1876,  without  regard  to  value  in 
1877.  McLane  v.  Paschal,  62  Tex.  102;  Cooley,  Const.  Lim^  §§  62.  68; 
Thomp.  Homest.  A  Ex.  §  292,  and  authorities  there  cited.  .^  by  GoOqIc 
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It  is  contended  by  appellants  that  the  court  erred  in  rendering  Judgment  in 
favor  of  the  adult  heirs,  W.  A,  and  Charles  T.  Broad,  for  their  proportions  of 
the  rents  of  so  much  of  the  property  in  controversy  as  was  excluded  from  the 
homestead  by  the  judgment  of  the  district  court,  because  they  say  that  they 
are  not  liable  for  rents  while  they  held  the  property  under  the  order  of  the  pro- 
bate court;  and,  further,  because  there  is  no  proof  that  W.  A.  and  Charles  T. 
Broad  were  adults  in  1877,  when  appellant  M.  F.  Linch  took  possession  of 
the  property.  On  the  death  of  John  W.  Broad,  in  January,  1877,  appellant 
M.  F.  Linch,  his  widow,  and  the  appellees  W.  A.,  Charles  F.,  Jennie  £., 
John  W.,  ami  Thomaa  J.  Broad,  became  tenants  in  common  in  the  property 
in  controversy,  subject  to  the  homestead  character  of  a  portion  of  it.  They 
were  such  by  operation  of  law  before  the  order  of  the  probate  court  was  made, 
and  they  have  remained  such  tenants  in  common  since.  Under  our  statutes, 
the  homestead  is  preserved  in  entirety  for  the  use  of  the  widow  during  her 
life,  and  the  children  during  their  minority,  and  cannot  be  partitioned  until 
after  her  death;  nor  is  she  liable  for  rent,  or  for  the  value  of  the  use  and  oc- 
cupation of  the  homestead  proper;  but,  as  to  the  common  property  other  than 
the  homestead,  it  is  subject  to  partition  at  the  suit  of  any  one  or  more  of  the 
tenants  in  common.  It  was  determined  by  the  court  below  that  the  onier  of 
the  probate  court  was  erroneous  in  setting  apart  all  the  property  in  contro- 
versy as  a  homestead,  abd  the  district  court  limited  the  liomestead  to  lota  5, 
6,  7,  and  8,  and  directed  that  the  balance  of  the  property  included  in  the  or- 
der of  the  probate  court  be  partitioned  in  accordance  with  the  respective  in- 
terests of  the  parties.  We  have  already  determined  that  the  court  did  not  err 
in  thus  revising  the  order  of  the  probate  court,  and  limiting  the  homestead, 
and  it  follows  from  what  we  have  said  that  the  balance  of  the  common  prop- 
erty was  subject  to  partition. 

We  think  the  erroneous  order  of  the  probate  court  cannot  be  invoked  by  ap- 
pellants to  protect  them  from  liability  to  the  co-tenants  of  appellant  M.  F. 
Linch  for  their  proportion  of  rents  collected  by  her  from  the  common  property, 
other  than  the  homestead,  or  to  protect  her  from  liability  to  them  for  their 
just  proportion  of  the  value  of  the  use  and  occupation  pf  so  much  of  the  com- 
mon property,  not  the  homestead,  as  she  had  held  and  enjoyed  the  exclusive 
use  of.  Oshom  v.  Osborn^  62  Tex.  498.  We  think  the  fact  that  appellees 
W.  A.  and  Charles  T.  Broad  may  have  been  minors  for  a  part  of  the  time  for 
which  they  recovered  against  appellants  for  rents  collected  from,  and  for  the 
value  of  the  use  of,  the  common  property,  not  the  homestead,  can  make  no 
difference  as  to  their  rights;  their  minority  made  them  none  the  less  tenants 
in  common  with  appellant  M.  F.  Linch.  We  know  no  rule  of  law  that  makes 
any  distinction  between  the  rights  of  minor  tenants  in  common  and  the 
rights  of  adult  tenants  in  common,  and  we  conclude  that  the  court  did  not 
err  in  rendering  judgment  for  appellees  W.  A.  and  Charles  T.  Broad  for  their 
proportions  of  rents  collected  from,  and  the  value  of  the  use  of  the  common 
property,  not  the  homestead,  used  and  enjoyed  exclusively  by  appellant  M. 
F.  Linch. 

It  is  insisted,  in  behalf  of  the  minor  appellees,  under  proper  assignment  of 
error,  that  the  court  erred  in  refusing  to  render  judgment  for  T.  Broad,  guard- 
ian for  the  three  minors,  Jennie  £.,  John  W.,  and  Thomas  J.  Broad,  for  their 
respective  proportions  of  the  rent  of  the  common  property  not  embraced  in 
the  homestead,  and  we  are  asked  to  reverse  the  judgment  as  to  them,  and 
render  here  such  judgment  as  should  have  been  rendered  by  the  court  below. 
For  the  reasons  already  stated  in  this  opinion,  we  think  the  rights  of  the  mi- 
nor appellees  are  the  same  as  the  rights  of  the  adult  appellees,  and  that  the 
court  below  should  have  rendeied  judgment  for  the  minors  as  well  as  for  the 
adults.  If  their  co-tenant,  the  appellant  M.  F.  Linch,  had  expended  money 
on  account  of  the  common  property,  or  for  the  maintenance  and  tuition  of 
appellees,  she  should  have  set  up  such  claims  in  this  suit,  and  pleaded  such  dis- 
bursements as  set-off  against  appellees'  claim  for  rent.    Ab  there  appears  to 
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be  no  controversy  as  to  the  amount  of  rent  collected  by  appellant,  nor  as  to 
the  balance  of  the  use  of  the  common  property,  other  than  the  homestead,  oc« 
cupied  and  used  exclusively  by  appellant  M.  F.  Linch,  we  are  of  opinion  that 
the  judgment  of  the  court  below  should  be  reversed  as  to  the  minor  appellees, 
Jennie  E.,  John  W.,  and  Thomas  J.  Broad,  and  here  rendered  in  favor  of 
Thomas  Broad,  as  guardian  for  said  minors,  and  against  appellants,  for  $11,- 
154.48,  being  93,718.66  for  each  of  said  minors,  with  l^al  interest  thereon 
from  November  18,  1885,  the  date  of  the  judgment  below,  to  be  paid  out  of 
the  separate  estate  of  appellant  M.  F.  Linch;  and  that  in  all  other  respects  the 
judgment  of  the  court  below  should  be  affirmed. 

Willie,  G.  J.  Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  judgment  directed  to  be  entered  in  accordance  with  the  recom« 
mendation  of  the  commissioners. 


Gilliam  v.  Alfobd  et  al, 
(Supreme  Court  of  Texas,    November  29, 1887.) 

1.  App»ai/—Rbvhw— Weight  and  Sufficienct  of  Evidbncb. 

Where  the  evidence  before  the  jury  is  conflicting,  and  they  were  properly  in- 
structed by  the  court,  their  finding  is  conclusive. 
9.  Sbttlembnt— Monet  Paid  under  Mibtakb  of  Law— Rbcowbt. 

Where  defendants  had  paid  the  premiums  on  a  policy  of  insurance  on  plaintilPs 
husband^s  life,  payahle  to  her  at  his  death,  on  an  agreement  that  for  so  doing  they 
should  receive  a  portion  of  the  insurance;  which  agreement  plaintiir  ratified  in  -writ- 
ing,  and  after  his  death  paid  them  the  amount  aue,  with  a  full  knowledge  of  the 
facts,  she  cannot  recover  back  the  money  bo  paid,  on  the  ground  of  mistake.^ 
a.  Same— Action  to  Recoveb— Evidence. 

In  a  suit  to  recover  a  portion  of  some  life-insurance  money  alleged  to  have  been 
paid  defendants  by  mistake,  and  through  fraud  on  their  part,  an  ofrer  by  plaintilT  to 
show  that  her  house  in  which  she  lived  was  about  to  be  sold  under  a  vendor's  lien 
was  properly  refused. 

4.  Same— Instructions. 

Where  defendants  had  paid  the  premiums  on  an  insurance  policy  on  plaintiffs  hus- 
band's life,  payable  to  her  on  his  death,  on  an  agreement  that  they  should  have  a 
portion  of  the  insurance  on  his  death,  held,  in  a  suit  by  her  to  recover  the  insurance 
money  paid  them  by  her  under  the  agreement,  that  an  instruction  that  under  the 
rules  of  the  order  in  which  the  insurance  was  effected  the  agreement  conferred  no 
rights  on  the  defendants  was  as  favorable  as  plaintiff  could  ask. 

5.  Fraud— Pleading  and  Proof. 

Where  a  complaint  alleges  that  a  certain  contract  and  transactions  under  it  were 
the  result  of  fraud  and  deceit  on  the  part  of  defendants,  they  should  be  allowed  to 
show  all  the  facts  in  the  matter. 

Appeal  from  district  court,  Rusk  county;  J.  G.  Hazlswood,  Judge. 

Sallie  T.  Gilliam,  plaintiff,  sued  E.  B.  &'k.  B.  Alford,  defendants,  for  money 
paid  them  tlirough  mistake  and  alleged  fraud.  Judgment  for  defendants,  and 
plaintiff  appeals. 

Jo?m  R.  Arnold  and  /.  JET.  Wood,  for  appellant.  Bt^ford  dt  Hall,  for  ap- 
pellees. 

Stayton,  J.  Miniard  Gilliam,  wbo  was  tbe  husband  of  the  appellant,  pro- 
cured two  benefit  certilicates  from  the  "American  Legion  of  Honor,"  each 
for  93,000.  One  of  these  was  payable  to  his  wife,  on  his  death,  and  the  other 
was  payable  to  him,  or  to  him  and  his  children,  on  the  death  of  his  wife.  He 
paid  the  dues  and  assessments  for  some  time,  but  then  became  unable  to  pay 
them,  and  he  then  made  application  to  the  order  to  reduce  each  of  the  certifi- 

1  Honey  voluntarily  paid,  with  fuU  knowledge  of  all  the  facts,  cannot  be  recovered 
back  merely  because  the  party,  at  the  time  of  the  payment,  was  ignorant  of  or  mistook 
the  law  as  to  his  liability.  County  of  Jefferson  v.  Hawkins.  (Pla.)  2  South.  Rep.  862; 
Baldwin  v.  Foss,  (Iowa,)  82  N.  W.  Rep.  889;  Shipman  v.  District  of  Columbia,  7  Sup.  Ct. 
aep.  184;  Gould  v.  MoFall,  (Pa.)  12  Atl.  Rep.  — .  . 
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cates  to  61»000.  He  was  advised  by  the  secretary  of  the  order  not  to  have 
the  certificates  reduced,  but  to  get  some  person  to  pay  the  dues  and  assess- 
ments on  both,  in  consideration  of  i^  transfer  of  an  interest  in  each  certificate. 
Uilliam  sought  such  an  arrangement  with  others,  but  failed,  and  then  made 
a  written  agreement  with  the  appellees,  by  which  it  was  agreed  that  they 
should  pay  the  dues  and  assessments  on  both  policies,  as  they  accrued,  and 
that  for  this  they  should  receive  the  sum  of  $2,000  under  each  certificate, 
when  they  became  payable.  From  the  time  that  agreement  was  made  until 
the  death  of  Miniard  Gilliam,  the  appellees  paid  all  dues  and  assessments. 
After  the  agreement  was  made,  Gilliam  lived  about  15  months.  On  his  death» 
in  so  far  as  it  was  affected,  the  benefit  certificate  payable  on  the  death  of  Mrs. 
Gilliam  was  canceled,  she  repaying  or  agreeing  to  repay  such  sums  as  the  ap- 
pellees had  paid  thereon.  After  the  death  of  Gilliam,  which  occurred  on  April 
4, 1886,  the  appellees  asserted  a  claim,  under  the  agreement  made  with  bim» 
to  $2,000  of  the  money  that  then  fell  due. 

The  evidence  shows  very  clearly  that  Mrs.  Gilliam  had  full  knowledge,  dur- 
ing the  life-time  of  her  husband,  of  the  agreement  which  he  had  made  with 
the  appellees,  and  of  all  facts  which  affected  the  rights  of  the  parties  to  the 
money  due  on  the  certificate.  With  such  knowledQ;e,  Mrs.  Gilliam,  on  Mmf 
29,  1886,  executed  and  acknowledged,  before  a  notary  public,  the  following  in- 
strument: "Know  all  men  by  these  presents,  that  X,  Mrs.  Sallie  Gilliam,  wife 
of  Miniard  Gilliam,  deceased,  hereby  agree  that  the  contract  made  and  entered 
into  between  my  husband,  Miniard  Gilliam,  and  Messrs.  Alford  Bros.,  of 
Overton,  Busk  county,  Texas,  remain  in  full  force  and  effect,  and  that  I  con- 
sent that  the  agreement  in  the  matter  of  his  assigning  two  thousand  dollars 
of  his  policy  in  the  A.  L.  of  H.  shall  be  carried  out  in  full,  and  to  the  letter.** 
Subsequently  to  this,  a  draft  was  sent  by  the  order  to  Mrs.  Gilliam,  payable 
to  herself  or  order,  for  the  entire  sum  by  tlie  terms  of  the  certificate  due  on 
the  death  of  her  husband.  This  was  cashed  by  her,  and  out  of  the  proceeds 
she  received  61>400,  and  gave  to  the  appellees  a  draft  on  the  bank  which  had 
agreed  to  cash  the  draft  for  the  residue  of  the  $3,000.  The  additional  $400 
was  retained  by  Mrs.  Gilliam,  with  the  consent  of  the  appellees,  on  her  state- 
ment to  them  thai  she  sorely  needed  that  sum  in  addition  to  the  $1,000  pro- 
vided for  her  by  the  agreement  of  her  husband,  as  well  as  that  of  herself  made 
after  his  death.  So  the  matter  was  settled  between  the  parties,  and  there  is 
no  conflict  in  the  evidence  as  to  the  fact  that  Mrs.  Gilliam  was  in  full  posses* 
sion  of  every  fact  necessary  to  a  full  understanding  of  her  rights  at  the  time 
she  executed  the  paper  copied,  as  well  as  at  the  time  she  gave  the  appellees  a 
draft  for  $1,600,  the  balance  in  bank.  There  is  nothing  in  the  record  to  show 
that  the  appellees  made  any  fraudulent  representation  to  her  as  to  the  effect 
of  any  act  she  did. 

The  only  thing  as  to  which  there  was  a  conflict,  at  nil  material,  in  the  evi- 
dence, was  that  Mrs.  Gilliam  stated  that  the  appellees  agreed  to  give  her  some- 
thing in  addition  to  the  $1,400,  to  enable  her  to  build  a  house.  This  was  de* 
nied  by  the  appellees,  and  the  court  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  this  matter  was  as  stated  by  Mrs.  Gilliam,  then  they 
would  find  in  her  favor  for  the  sum  for  which  she  sues.  The  finding  of  the  jury 
was  for  the  defendants.  Under  the  conflict  of  evidence  this  finding  is  conclu- 
sive on  this  issue;  and  as  the  charge  of  the  court,  as  to  this,  was  as  favorable  to 
the  appellant  as  she  could  possibly  ask,  this  matter  need  not  be  further  con- 
sidered. 

This  action  was  brought  to  recover  the  $1,600  paid  by  Mrs.  Gilliam  to  ap« 
pellees,  and  damages  for  its  detention .  The  petition  is  full  of  charges  of  fraud, 
deceit,  misrepresentation,  and  oppression ;  but,  for  the  sake  of  humanity,  we 
are  glad  to  be  able  to  say  that  the  evidence  of  the  appellant  herself  relieves 
tlie  appellees  from  these  charges,  except  as  to  the  conflict  to  which  we  have 
referred.    The  court  below,  in  effect,  instructed  the  jury  that  the  contract  be- 
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tween  the  husband  of  Mrs.  Gilliam  and  the  appellees,  under  the  rules  of  the 
order  to  which  the  former  belonged,  conferred  no  right  whatever  upon  the 
latter.  As  this  charge  was  in  favor  of  the  appellant,  it  is  unnecessary  to  in- 
quire whetlier  it  was  entirely  correct.  It  certainly  went  as  far  as  she  could 
ask.  The  charge  of  the  court  made  the  right  of  the  appellees  to  depend  solely 
on  the  acts  of  Mrs.  Gilliam  subsequent  to  the  death  of  her  husband.  Mrs.  Gil- 
liam was  not  ignorant  of  any  fact  on  which  her  right  to  the  entire  sum  prom- 
ised in  the  benefit  certificate  depended.  Of  these  she  was  fully  advised. 
Her  letters  show  that  she  had  been  advised  that  it  was  her  right  to  have  the 
entire  sum.  less  money  expended  by  appellees  to  keep  the  certificate  in  force; 
and  this,  before  she  executed  the  instrument  of  date  May  29,  1886.  That  the 
appellees  believed  they  were  entitled  to  enforce  the  contract  made  with  Min- 
lard  Gilliam  there  can  be  no  doubt,  looking  to  the  record  before  us;  and  how 
much  they  may  have  been  mistaken  in  this,  does  not  aif  ect  the  fact  that  they  were 
in  good  faith  asserting  a  claim.  Mrs.  Gilliam  must  have  thought  her  right  to 
more  than  6l»000  doubtful,  or  have  been  willing  to  concede  that  this  was  the 
extent  of  her  legal  right;  for  throughout  her  testimony  she  seems  to  base  her 
claim  for  more  upon  the  generosity  of  the  appellees.  Under  this  state  of  facts, 
it  becomes  unnecessary  to  consider  the  effect  of  the  instrument  signed  by  her 
on  May  29,1886;  for  it  must  be  held  that  she  voluntarily  put  an  end  to  all  con- 
troversy by  a  voluntary  settlement  and  payment  to  appellees  of  the  sum  which 
she  now  seeks  to  recover.  The  rule  in  such  cases  is  that  '*  voluntary  settle- 
ments are  so  framed  that  if  a  doubt  or  dispute  exists  between  parties  with 
respect  to  their  rights,  and  all  have  the  same  knowledge,  or  means  of  obtain- 
ing knowledge,  concerning  the  circumstances  involving  those  rights,  and  there 
is  no  fraud,  misrepresentation,  concealment,  or  other  misleading  incident,  a 
compromise  into  which  they  have  voluntarily  entered  must  stand  and  be  en- 
forced, although  the  final  issue  may  be  different  from  that  which  was  antici- 
pated, and  although  the  disposition  made  by  the  parties  in  their  agreement 
may  not  be  that  which  the  court  would  have  decreed  had  the  controversy  been 
brought  before  it  for  decision. ''  2  Pom.  Eq.  Jur.  §  850.  There  is  another  rule 
enforced,  both  at  law  and  in  equity,  which  would  defeat  a  recovery  in  this  case 
on  the  ground  that  the  money  was  paid  under  a  mistake  of  law;  for  it  is  well 
settled  that  money  paid  under  a  mistake  of  law  with  respect  to  liability  to 
make  payment,  but  with  full  knowledge  of  all  the  facts  on  which  the  claim 
for  payment  is  based,  and  on  which  the  right  to  resist  it  depends,  cannot  be 
recovered.  2  Pom.Eq.  Jur.  g  851;  Bisp.  Eq.  189;  Galveston  Co,  v.  Oorham, 
49  Tex.  303.  If  there  be,  as  has  been  suggested,  qualifications  to  this  rule,  the 
facts  of  this  case  do  not  bring  it  within  them;  for  Mrs.  Gilliam  had  knowledge 
of  every  fact  on  which  the  rights  of  herself  and  the  appellees  depended. 

The  assignments  of  error  not  disposed  of  in  what  has  been  already  said  relate 
to  the  admission  and  exclusion  of  evidence,  and  to  the  giving  and  refusing 
of  Instructions.  The  petition  was  full  of  averments  that  the  contract  between 
Miniard  Gilliam  and  the  appellees,  as  well  as  all  transactions  between  them 
and  the  appellant,  were  brought  about  by  fraud,  misrepresentation,  conceal- 
ment, and  deceit,  and  the  appdlees  were  permitted  to  prove  the  facts  attending 
the  entire  transactions;  and  in  this  there  was  no  error,  as  the  evidence  tended 
to  show  that  the  entire  transactions  were  open  and  free  from  misrepresentation 
or  other  invalidating  influence.  The  court,  as  before  said,  informed  the  jury 
that  the  contract  between  the  husband  and  the  appellees  conferred  on  the  latter 
no  right  whatever;  and  the  fact  that  this  contract  together  with  facts  attend- 
ing its  execution  were  admitted  in  evidence,  could  not  have  prejudiced  the  ap- 
pellant, but  was  proper,  to  enable  the  jury  to  understand  the  known  facts 
under  which  she  acted  in  paying  the  money  which  she  now  seeks  to  recover. 

The  appellant  was  permitted  to  prove  that  she  was  very  poor,  and  had  a 
large  family  dependent  upon  her,  and  that  she  paid  for  the  house  in  which  she 
was  living  at  the  time  of  the  death  of  her  husband  with  a  part  of  the  money 
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which  she  received,  but  she  was  not  permitted  to  state  that  this  house  was 
about  to  be  sold  under  a  vendor's  lien.  It  is  urged  that  this  was  error.  We 
do  not  see  that  this  evidence  was  pertinent  to  any  issue  in  the  case.  The 
poverty  of  the  appellant  was  a  fact  which  certainly  ought  to  have  prompted 
the  most  generous  action  on  the  part  of  the  appellees;  and  whether  they  ex- 
ercised it,  under  the  facts  of  this  case,  is  a  mutter  which  they  must  answer 
for  before  the  tribunal  of  their  own  consciences;  but  it  cannot  affect  the  legal 
rights  of  the  parties.  The  charges  given  presented  the  law  of  the  case  as  fa- 
vorably for  the  appellant  as  the  facts  would  justify,  and  those  refused,  which 
were  correct  and  applicable  to  the  case  made,  were  substantially  embraced  in 
the  charges  given.  The  appellant,  on  the  death  of  her  husband,  doubtless  had 
rights  under  the  certificate  in  her  favor,  which  she  could  have  enforced, 
through  which  she  might  have  realized  a  greater  sum  than  she  received;  but 
by  her  own  voluntary  acts  she  has  surrendered  all  right  to  recover  from  the 
appellees  the  sum  which  she  paid  to  them.  Ck>urts  have  power  to  enforce 
rights,  but  they  have  no  power  when  rights  have  been  voluntarily  saiTendered 
by  acts  binding  in  law,  to  reinstate  and  enforce  them  simply  because  a  settle- 
ment has  been  made  in  which  one  party  did  not  receive  as  much  as,  under  the 
law,  she  would  have  been  entitled  to. 
There  is  no  error  in  the  Judgment  and  it  will  be  affirmed. 


Andebson  9.  Olanch. 
(Supreme  Court  of  Texas,    December  S,  1887.) 

1.  Tbnakot  in  Common— Rights  Intkr  Sssb-^Aocoxtnting. 

FlaintifF  agreed  with  defendant  to  purchase  jointly  the  shares  of  the  heirs  of  a  de- 
cedent in  the  lands  of  the  estate,  each  to  hold  in  proportion  to  the  number  of  shares 
he  purchased,  at  the  Talue  of  the  property  as  appraised  in  the  inventory.  Plaintiff 
purchased  a  share  at  less  than  the  appraised  value.  Held^  in  a  suit  for  an  aocount- 
hig,  that  defendant  was  entitled  to  half  the  profit  so  made.^ 

S.  Bams— Rent. 

Plaintiff  and  defendant  agreed  that  the  latter  should  manage  lands  jointly  pur- 
chased, and  deduct  reasonable  compenaation  and  expenses  from  the  rents.    Defend- 
'  ant  did  not  agree  to  contribute  any  sum  for  the  rent  of  his  interest.    Held,  in  a 
suit  for  an  accounting,  that  plaintiff  could  not  charge  defendant  with  the  value  of  his 
use  and  occupation  of  the  lands. 

8.  Samb— Pleading  and  Proof— Habmless  Erbor. 

Plaintiff,  a  joint  owner  of  lands  with  defendant,  claimed,  In  a  suit  for  an  account- 
ing, an  interest  in  a  portion  which  defendant  alleged  he  had  purchased  on  his  own 
account  prior  to  the  agreement  with  plaintiff  to  purchase  Jointiy.  Defendant  pleaded 
a  general  denial  of  plaintiff^s  interest  and  the  court  admitted  evidence  thereunder, 
but  on  finding  that  plaintiff  had  by  mistake  purchased  the  land  in  question  for  the 
joint  account,  and  for  a  larger  sum  than  that  given  by  defendant,  divided  the  inter- 
est in  the  land  between  them  in  proportion  to  the  sums  paid.  Meldj  that  although 
the  court  might,  upon  the  evidence,  have  excluded  the  question  from  consideration, 
yet  the  plaintiff,  having  received  the  larger  sum,  was  not  prejudiced  and  could  not 
be  heard  to  say.  upon  appeal,  that  defendant  s  plea  of  general  denial  did  not  entitle 
him  to  recover  his  share. 

4.  Appeai/— Review— Weight  and  Ck>NCLUBiVENBS8  of  Evidence. 

The  finding  of  a  judge,  who  tries  the  facts  as  well  as  the  law,  will  not  be  set  aside 
when  the  evidence  is  oral  and  confiicting. 

Appeal  from  district  court,  Ellis  countj;  Anson  Rainey,  Judge. 

Action  by  E.  P.  Anderson  against  J.  P.  Clanch  to  establish  plaintiff's  right 
to  a  tract  of  land  conveyed  to  both  as  tenants  in  common  and  for  money  due. 
Defendant  counter-claimed  for  money  due.  The  court  found  partly  in  favor 
of  each  party*  and  plaintiff  appealed. 

A,  A.  Ketnble  (6  Son,  for  appellant.  Jf.  B,  Templeton  and  G.  C.  Grooe, 
for  appellee. 

^Respecting  the  rights  of  tenants  in  common  inter  seae  see  note  to  Linch  v.  Broad, 
(Tex.)  GwUe,  761. 
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Gaines,  J.  Appellee  was  the  administrator  de  bonis  non  of  the  estate  of 
J.  P.  Gil  more,  deceased,  and  appellant  was  an  attorney  at  law  and  had  been  en- 
gaged by  the  administrator  and  some  of  the  heirs  to  bring  abont  a  settlement 
and  partition  of  the  unadministered  estate,  which  consisted  mostly  of  lands. 
But  before  any  settlement  was  made,  these  parties  agreed  that  they  would 
buy  the  respective  shares  of  the  heirs  of  the  estate,  and  that  each  would  hold 
an'interest  in  the  lands  in  proportion  to  the  shares  so  purchased  by  him,  reck- 
oned according  to  the  value  of  the  property  as  appraised  in  the  inventory;  and 
that  if  any  land  was  used  or  appropriated  by  either,  it  should  be  charged  to 
him  also  at  the  value  so  appraised.  The  heira  consisted  both  of  children  and 
grand-children  of  the  intestate  ancestor.  In  pursuance  of  the  agreement,  ap- 
pellant and  appellee  purchased  all  the  interests  in  the  estate  except  those  of 
two  grand-children,  who  were  minors,  and  who  upon  a  partition  received 
their  share  in  lands.  Being  unable  to  settle  their  accounts  growing  out  of 
the  transaction,  appellant  brought  this  suit  in  the  court  below  against  appel- 
lee to  establish  his  right  to  a  tract  of  land  consisting  of  275  acres  purchased 
by  them  and  conveyed  to  them  in  the  names  of  both,  and  to  recover  the  sum 
of  $904.39  alleged  to  be  due  him  from  appellee  on  account.  He  alleged  specif- 
ically the  Items  claimed  by  him  and  the  credits,  which  he  admitted.  Appel- 
lee, in  his  answer,  admitted  the  claim  to  the  land,  but  contested  the  account, 
and  set  up  a  counter-claim,  the  items  of  which  less  the  credits  allowed 
amounted  to  $550.  The  cause  was  tried  by  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  for  appellant  for  the  land  and  for  appellee  against  appel- 
lant for  the  sum  of  $827. 

The  assignments  of  error  are  upon  the  findings  of  the  court  as  to  the  mat- 
ters of  account,  and  may  be  considered  in  order.  The  appellant  claimed  an 
attorney's  fee  due  him  for  his  professional  services  in  reference  to  the  estate 
made  previous  to  the  agreement  between  him  and  appellee.  The  court  found 
as  a  matter  of  fact  that  the  fee  was  due  to  appellant  and  J.  M.  Hall,  Esq.,  jointly, 
and  that  appellee  had  paid  Hall  $100  for  his  interest  in  the  fee,  and  that, 
therefore,  appellant  was  not  entitled  to  recover  any  sum  on  that  score.  This 
finding  is  assigned  as  error.  Appellant  testified  that  the  contract  for  employ- 
ment as  attorney  for  the  estate  was  made  with  him  alone;  and  that,  having 
assisted  Hall  in  his  cases  on  several  occasions,  as  a  matter  of  courtesy  and 
without  compensation,  he  retained  Hall  to  assist  in  this  matter,  expecting 
him  to  reciprocate  the  courtesy  previously  extended,  and  to  make  no  charge. 
Defendant,  however,  testified  on  the  other  hand,  that  both  plaintiff  and  Hall 
had  been  engaged  as  attorney  to  bring  about  a  settlement  of  the  estate,  and 
that  Hall  claimed  one-half  of  the  fee.  There  was  other  evidence  bearing  upon 
the  issue,  but  this^is  sitfiBcient  to  show  the  nature  of  the  conflict  in  the  testi- 
mony. This  court  universally  holds  that  when  the  testimony  is  oral,  the  find- 
ing of  the  judge  who  tries  the  facts  as  well  as  the  law  is  entitled  to  the  same 
respect  as  the  verdict  of  a  jury,  and  will  not  be  set  aside  when  the  evidence 
is  conflicting.  We  conclude,  therefore,  that  the  court  did  not  err  in  the  find- 
ing of  which  appellant  complains  in  his  first  and  second  assignments. 

The  record  shows  that  there  was  an  interest  in  the  estate  belonging  to  one 
Mrs.  Slaughter,  which  was  worth,  according  to  the  appraised  value  of  the 
property  iu  the  inventory,  $252.63.  This  was  purchased  by  and  conveyed  to 
the  parties  jointly  for  the  sum  of  $200,  which  was  paid  by  appellant.  He 
claimed  the  profit,  $52.63,  on  this  transaction,  but  the  court  held  that  appellee 
was  entitled  to  one-half  of  this,  and  in  this  ruling  there  was  no  error.  Accord- 
ing to  their  contract,  as  we  understand  it,  if  either  party  bought  himself  an 
interest  at  less  than  its  value,  according  to  the  appraisement,  he  was  individ- 
ually entitled  to  this  profit.  Nothing  seems  to  have  been  said  in  the  contract, 
(which,  though  not  writing,  is  not  disputed,)  in  regard  to  the  purchases  made 
by  the  two  jointly,  but  the  natural  inference  is  that  in  such  case  the  intention 
was  that  both  parties  should  participate  equally  in  the  profits  of  the  transac- 
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tion.  Such  would  be  the  law  as  to  a  purchaser  of  property  by  two  without 
any  express  agreement  as  to  the  loss  or  gaiu  of  the  venture.  One  of  two  joint 
purchasers  who  pays  the  whole  of  the  purchase  money  cannot  claim  the  whole 
land,  and  it  would  seem  that  he  even  has  no  lien  upon  it  for  the  money  ad- 
vanced. Glasscock  v.  Glasscock^  17  Tex.  480.  But  even  if  the  law  were  not 
so,  it  would  be  inequitable  to  deprive  the  joint  purchaser  who  does  not  pay  of 
his  interest  in  the  profits,  when  it  appeal's  that  the  other  who  does  pay  is  in* 
debled  to  him  on  a  fair  settlement  of  accounts,  growing  out  of  the  same  busi- 
ness. 

It  appears  from  the  testimony  that  it  was  agreed  between  the  parties  that 
appellee  should  lease  the  lands  purchased  by  them,  and  that  he  did  lease  them 
and  receive  as  rents  the  sum  of  $434.  Appellant,  in  his  own  testimony,  ''ad- 
mitted that  he  had  agreed  that  defendant,  while  in  possession  of  the  Gilmore 
lands,  might  retain  from  the  rents  received  by  him  his  reasonable  expenditures 
on  account  of  said  lands,  and  a  reasonable  compensation  for  his  services  in 
looking  after,  managing,  and  preserving  said  property,  but  with  respect  to 
this  last  he  had  in  view  only  such  compensation  as  would  have  been  aiiowed 
defendant  as  administrator.''  Appellee  testified  that  his  services  were  worth 
$158;  that  he  paid  for  fencing  the  land,  $25;  for  repairs  of  buildings,  $26;  for 
taxes  and  to  redeem  from  tax  sales  made  prior  to  his  appointment  as  adminis- 
trator, $172.53;  and  he  also  paid  one  Oakes  on  a  valid  claim  against  the  estate 
$50.  The  court  found  in  effect  that  the  rents  actually  received  did  not  ex- 
ceed these  expenditures.  Appellant  sought  to  charge  appellee  with  the  rea- 
sonable value  of  the  use  and  occupation  of  the  lands  during  the  time  appellee 
leased  them,  but  the  court  excluded  testimony  offered  for  that  purpose.  Of 
these  rulings  appellant  also  now  complains.  But  we  think  there  was  no  error. 
Appellant's  own  testimony  fails  to  show  that  there  was  any  express  agree- 
ment that  appellee  should  pay  him  whatever  the  rent  of  his  interest  was  rea- 
sonably worth.  It  is  evident,  in  other  words,  that  appellee  did  not  lease  ap- 
pellant's interest;  but  was  merely  bound  under  the  agreement  to  account  for 
whatever  profit,  if  any,  accrued  from  his  management.  In  the  absence  of  an 
express  agreement  to  pay  rent,  one  tenant  in  common,  who  uses  the  land  but 
does  not  exclude  his  co-tenant,  cannot  be  made  to  pay  his  co-tenant  for  the  use 
and  occupation.  Akinn  v.  Jefferson^Qb  Tex.  137,  and  authorities  there  cited; 
also,  Hamby  v.  Wall^  2  S.  W.  Hep.  705.  Appellant  also  complains  in  this  con- 
nection tliat  appellee  should  not  have  been  allowed  ''for  surveying  his  own 
lands."  The  latter  in  his  testimony  says  that  he  paid  $25  ^for  necessary  sur- 
veying," meaning  upon  the  lands  of  the  Gilmore  estate.  In  the  absence  of 
some  testimony  drawn  out  upon  cross-examination  or  otherwise,  showing  that 
the  services  were  not  for  the  benefit  of  the  common  estate,  we  cannot  hold 
that  the  court  erred  in  considering  this  a  proper  expenditure  and  in  giving 
credit  therefor. 

The  seventh  and  eighth  assignments  are  to  the  effect  that  the  court  ** erred 
in  disregarding  the  contract  or  agreement"  signed  by  £.  P.  Anderson,  J.  F. 
Clanch,  J.  H.  Barton,  and  iN^.  P.  Nations,  and  that  the  court  "erred  in  disre- 
garding a  note  or  obligation,  a  copy  of  which  is  attached  to  plaintiff's  motion 
for  a  new  trial."  But  we  find  no  bill  of  exceptions  in  the  record  showing 
when  or  how  the  court  disregarded  these  documents.  We  are  told,  however, 
in  the  brief  that  "these  assignments  are  germane  to  the  first  and  second.*' 
This  very  concise  statement  under  two  assignments,  which  are  not  copied 
into  the  brief,  and  under  which  no  proposition  is  submitted,  inclines  us 
strongly  to  suspect  that  the  objection  is  that  the  court  did  not  give  proper 
weight  to  these  instruments  in  determining  the  issue  as  to  whether  or  not 
Hall  was  entitled  to  any  part  of  the  fee  due  for  professional  services  in  set- 
tling the  estate.  But  if  this  be  the  question,  and  if  it  were  properly  raised, 
there  is  nothing  in  it.  Appellant  testified  himself  that  the  first  contract  had 
been  set  aside,  and  a  new  one  made,  giving  him  10  per  cent,  on  the  value  of 
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the  estate  for  his  E^ervices,  instead  of  $100,  as  previously  agreed.  His  originiU 
contract  was  not  inconsistent  with  the  theory  that  it  was  understood  that 
when  the  fees  were  increased  that  Hall  should  be  jointly  retained  and  paid 
one-half  for  his  services,  and  appellee  testified  substantially  to  this  effect. 

Appellant's  sixth  additional  assignment,  which  is  the  last  relied  on  in  his 
brief,  is  that  "the  court  erred  in  finding  for  defendant  a  part  of  the  interest 
of  G.  0.  Glanch,  because  the  pleadings  of  defendant  do  not  claim  the  same,  but 
in  effect  admit  the  same  to  have  been  purchased  by  plaintiff. "  It  is  true  that 
in  his  special  answer  defendant  does  not  allege  specifically  that  he  had  pur- 
chased any  part  of  the  interest  of  that  heir;  but  he  pleads  a  general  denial, 
which  is  sufficient  to  put  in  issue  plaintiff's  claim  to  that  interest,  and,  in  his 
special  answer  he  claims  that  at  the  time  of  the  contract  between  him  and 
plaintiff  he  had  already  bought  some  of  the  claims  of  the  Glaaoh  heirs,  and 
that  the  interests  of  all  those  heirs  were  for  that  reason  excepted  from  the 
terms  of  the  contract.  He  testified,  without  objection,  that  he  had  paid  G.  G. 
Clanch  $45  in  part  payment  of  his  interest,  and  had  taken  his  receipt  reciting 
the  facts.  The  general  denial  and  the  testimony  of  the  defendant  would  have 
warranted  the  court  in  excluding  this  matter  wholly  from  the  computation; 
but  plaintiff  having  also  purchased  this  interest  and  paid  $100  for  it,  the  court, 
it  would  seem,  apportioned  it  between  the  parties  according  to  the  amounts 
respectively  paid  by  them.  At  least  plaintiff  was  awarded  the  larger  amount. 
Since  plaintiff  did  not  deny  in  his  testimony,  that  the  interest  of  the  Glanch 
heirs  was  not  included  in  the  agreement,  the  coui-t  could,  and  probably  should, 
have  excluded  this  matter  altogether;  but  not  having  done  so,  and  plaintiff 
being  allowed  the  greater  sum,  he  is  not  prejudiced,  and  cannot  now  com- 
plain. Besides,  the  action  of  the  court  upon  this  specific  item  seems  equitable^ 
and  appellant  should  not  be  permitted  to  object  in  this  court  for  the  first  time. 

There  is  no  error  in  tiie  judgment,  and  it  is  aiiirmed. 


Makrow  et  al.  v.  Bichardson. 

(Supreme  Court  of  Texas.    November  22, 1887.) 

Nbooti^blb  Instruments— Aotionb  on— Pleading  and  Pboop— Erasures  in  Note. 
PlainUfl  sued  upon  a  promissory  note,  the  admission  of  which  in  evidonce  was  ob- 
jected to  by  defendant  on  the  nound  of  an  erasure  of  the  words  "■  Renewed, "  or  "  Re- 
newed by  another  note, "  whioh  appeured  to  have  been  at  one  time  written  across  it. 
The  note  was  otherwise  perfect.  Defendant  had  pleaded  a  general  denial.  Held, 
that  the  erasure  was  immaterial,  there  being  no  plea  of  any  fact  which  the  words 
erased  would  have  tended  to  prove,  and  that  the  note  was  in  any  event  admissible 
in  evidence,  subject  to  explanation. 

Appeal  from  district  court,  Ellis  county;  Anson  Bainey,  Judge. 
M.  B.  Templeton,  for  appellant. 

Willie,  G.  J.  This  is  a  suit  upon  a  promissory  note  brought  by  John  P. 
Bichardson  against  Marrow  &  Smith,  and  to  which  the  oTnXy  answer  was  a 
general  denial.  The  note,  when  introduced  in  evidence,  was  objected  to  by 
appellants  because  of  an  erasure  appearing  across  the  face  of  it.  Tlie  court 
overruled  this  objection,  and  this  ruling  is  the  subject  of  the  only  assignment 
of  error  upon  whicli  the  case  comes  to  this  court.  The  original  note  has  been 
sent  up  with  the  transcript.  So  far  as  the  note  itself  is  concerned,  there  is 
no  erasure.  It  is  complete  in  all  its  parts.  But  there  appears  to  have  been 
written  across  the  face  of  the  note  at  one  time  ** Renewed"  or  "Renewed  by 
another  note,"  which  words  are  now  erased.  It  is  to  this  erasure  that  the 
bill  of  exceptions  and  assignment  of  error  is  directed;  and  it  is  contended 
that  the  erasure  should  have  been  explained  before  the  note  could  be  placed 
in  evidence.  Had  the  erasure  been  one  requiring  explanation,  this  would  not 
have  prevented  the  note  from  being  put  in  evidence  subject  to  an  explana- 
tion thereafter  to  be  made  as  to  the  circumstances  under  which  the  alteration 
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had  been  made.  This  would  have  been  a  qa$stion  for  the  }ury,  and  when  the 
<;ourt  sits  as  both  judge  and  jury,  there  is  no  impropriety  in  allowing  him  to 
take  the  note  under  consideration  in  such  a  case.  MaybeeY.  Sniffen,  2  £.  D. 
Smith,  1.  But  the  note  here  was  perfect,  and  in  all  respects  conformed  to 
the  allegations.  There  were  no  erasures  in  the  body  of  the  note,  and  it  read 
as  originally  written.  Putting  the  case  most  strongly  for  the  appellant,  the 
words  erased  would  have  proved  no  more  than  the  note  had  been  satisfied  by 
taking  another  in  its  place.  This  was  matter  of  defense,  and  had  no  tendency 
to  prove  that  the  note  had  not  been  executed  and  delivered  as  charged  in  the 
petition.  Hence,  it  was  admissible  as  against  the  objection  made  to  it.  non 
€8t  factum  not  having  been  pleaded;  and  as  there  was  no  answer  setting  up 
payment  or  satisfaction  of  the  note,  or  any  other  fact  transpiring  after  its  ex- 
ecution, which  the  words  erased  would  have  tended  to  prove,  the  erasnre  was 
unimportant,  and  the  court  did  not  err  in  allowing  the  note  to  be  received  in 
evidence.    There  is  no  error  in  the  judgment  and  it  is  affirmed. 


Moss  t>.  Katz  et  ah 
(Supreme  Court  of  Texa^    November  22, 1887.) 

1.  Attachment— .Procbdurb — Foreclosurb  of  Lien— Pleading. 

To  warrant  the  court  in  decreeing  the  foreclosure  of  an  attachment  lien  it  Is  not 
necessary  that  the  petition  for  the  attachment  contain  a  prayer  for  the  foreclosure. 
9.  Assumpsit— Goods  Sold  and  Delivbred—^atebcbnt  or  Discounts. 

In  the  absence  of  proof,  the  printed  words,  **  Terms,  80  days,  discount  5  per  cent. ; 
cash,  10  days,  discount  6  per  cent.,**  upon  tne  heading  of  a  statement  ox  account 
will  not  be  construed  as  extending  the  time  of  payment  30  days. 
8.  Appeal— Revibw-Erbors  not  Apparent  on  Record. 

A  ruling  of  the  court  below  upon  a  question  raised  therein,  not  presented  to  the 
appellate  court  by  bill  of  ezoeptions,  and  assigned  as  error,  will  not  be  reviewed  on 
appeaL 

Appeal  from  district  court,  Ellis  county;  Axson  Rainet,  Judge. 

Action  by  Katz  &  Meyer  against  A.  Moss  for  goods  sold  and  delivered. 
Judgment  was  rendered  for  plaintiffs,  decreeing  the  foreclosure  of  an  attach- 
ment.   Defendant  appeals. 

C.  L,  Bdtvards,  for  appellant.    No  appearance  for  appellee* 

Willie,  C.  J.  This  suit  was  brought  by  Katz  &  Meyer  against  A.  Moss 
upon  certain  open  accounts  for  goods  sold  and  delivered.  A  writ  of  attach- 
ment was  prayed  for  and  issued,  but  no  prayer  for  foreclosure  of  the  attach- 
ment lien  is  found  in  the  petition.  The  defendant  pleaded,  among  other 
things,  that  a  large  portion  of  the  debt  sued  for  was  not  due.  When  the  case 
was  called  for  trial,  the  defendant's  counsel  applied  for  a  postponement  of 
the  trial,  because  of  the  absence  of  his  client,  whose  attendance  he  could  pro- 
cure in  a  few  hours,  and  by  whom  he  expected  to  prove  that  a  part  of  the 
claim  sued  on  was  not  due.  It  does  not  appear  what  became  of  the  motion, 
whether  it  was  overruled  or  not.  If  it  was  actually  overruled,  the  defendant 
should  have  saved  a  bill  of  exceptions  to  this  action  of  the  court.  In  the  con- 
dition of  the  record  we  cannot  revise  the  ruling  of  the  court  upon  his  motion, 
if  any  was  made. 

When  the  account4i  were  introduced  in  evidence,  the  defendant  objected  to 
them  because  they  showed  on  their  face  that  they  were  not  due.  This  objec- 
tion was  overruled,  and  the  appellant  assigns  error  to  this  action  of  the  court. 
The  printed  headings  of  some  of  the  accounts  contain  words  about  as  foUows: 
"Terms,  30  days,  discount  5  per  cent.;  cash,  10  days,  discount  6  per  cent." 
The  appellant  contends  that  the  court  should  have  construed  these  words  to 
mean  that  he  was  to  liave  30  days'  time  on  the  accounts,  and  that  length  of 
time  from  their  date  had  not  elapsed  when  the  suit  was  brought.  It  is  not 
apparent  from  the  language  of  the  headings  that  this  is  their  meaning.     The 
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more  probable  interpretation  is  that  while  the  terms  of  sale  were  cash,  and 
the  money  due  immediately,  yet  if  the  money  were  paid  in  30  days  a  discount 
of  5  per  cent.,  and  if  within  10  days,  6  per  cent.,  would  be  allowed  to  the 
debtor.  This  is  consistent  with  the  language,  and  if  it  had  the  meaning 
claimed  by  the  appellant,  he  should  have  proved  it. 

There  was  no  necessity  for  a  prayer  for  foreclosure  to  be  contained  in  the 
petition.  The  statute  makes  It  the  duty  of  the  court  to  foreclose  the  lien  in 
all  cases  where  an  attachment  is  levied  upon  personal  property,  and  judg- 
ment is  obtained  for  the  plaintiff.  This  it  must  do  whether  asked  in  terms  or 
not. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 


Pacific  Exp.  Go.  t>,  Darnell  et  aL 
{SupreTTie  Court  of  Texas.    November  22, 1887.) 

1.  Common  Cabribrs— Of  Goods— Delay  in  Shipment— Limitation  upon  Present- 

ment OP  Claim. 

A  piece  of  machinery  was  delivered  to  an  express  company  hi  Texas  for  shipment 
to  Baltimore.  The  contract  of  shipment  provided  that  **the  said  company  should 
not  he  held  liable  for  any  claim  arising  from  the  contract,  unless  it  be  presented 
within  60  days  of  the  date  of  the  contract.  **  Held,  that  though  the  claim  was  not 
presented  as  required,  the  plaintiffs  right  of  recovery  for  delay  in  shipment  was  not 
barred,  the  restriction  for  presentment  of  claim  without  reference  to  the  time  of 
loss  being  unreasonable.' 

2.  Same— Actions  against— Pleading — ^Amendment. 

An  amendment  to  a  petition  in  an  action  for  damages  against  an  express  company 
for  negiiffently  delaying  the  shipment  of  a  piece  of  machinery,  in  which  it  is  alleged 
that  the  defendants  agent  had  notice  that  the  operation  of  the  plaintiffs^  mill  would 
be  suspended  until  the  machinery  should  be  returned,  does  not  state  a  new  cause  of 
action,  but  merely  perfects  the  cause  of  action  already  definitely  stated. 
8.  Same— Mbasuke  of  Damages. 

In  an  action  for  damages  against  an  express  company  for  a  failure  to  ship  promptly 
a  piece  of  machinery  necessary  to  the  operation  of  the  plaintiffs'  mill,  the  jury,  in  es- 
timating the  damages,  may,  under  proper  allegations  and  proof,  consider  the  loss  of 
time,  the  expense  of  idle  hands,  the  contracts  which  the  plaintiffs  had  to  fill,  and  the 
profits  arising  from  the  operation  of  the  mill,  and,  multlplving  the  amount  of  loss 
per  day  by  the  number  of  days,  Sunday  excepted,  will  give  the  amount  plaintiffs  are 
entitled  to  recover. 
4.  Same— Mitigation. 

In  an  action  for  damages  against  an  express  company,  for  negligently  delaying 
for  a  period  of  14  days  the  shipment  of  a  piece  of  machinery  necessary  for  the  opera- 
tion of  plaintiffs'  mill,  the  fact  that  the  same  was  delayed  for  4  months  at  the  place 
where  it  had  been  sent  for  repairs,  does  not  preclude  the  plaintiffs'  right  of  re- 
covery. 

Appeal  from  district  court.  Van  Zandt  county;  Felix  J.  McCord,  Judge. 

Action  was  brought  by  Darnell  Bros,  against  the  Pacific  Express  Company 
to  recover  damages  for  negligently  delaying  the  shipment  of  a  piece  of  ma- 
chinery delivered  to  the  said  company  for  transportation,  and  intended  to  be 
used  in  plaintiffs^  saw  and  grist  mill.  Judgment  was  rendered  for  plaintiffs, 
and  defendant  appeals. 

Kilgore,  Lively  &  Kilgore,  for  appellant.  John  8.  Spinks  and  Kearhy  dk 
McChesneyt  for  appellees. 

Gaines,  J.  This  suit  was  brought  by  appellees  against  appellant  in  the 
county  court  of  Van  Zandt  county,  and  was  transferred  to  the  district  court. 
It  was  before  this  court  on  a  former  appeal.  (62  Tex.  639,)  and  was  reversed 
because  the  court  permitted  the  plaintiffs  to  prove  that  they  informed  defend- 
ant's agent  when  the  cylinder  was  delivered  that  their  mill  was  idle  for  the 
want  of  it,  and  that  they  were  in  a  hurry  to  get  it  to  Baltimore  to  have  it  re- 
paired, there  being  no  allegation  in  the  petition  to  authorize  the  introduction 

^See  note  at  end  of  case. 
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of  tlie  evidence.  The  case  having  been  remanded,  plaintifPs  amended,  aver- 
ring in  effect  that  the  company's  agent  was  notified  at  the  time  of  the  deliv- 
ery of  the  cylinder  for  sliipment  that  they  were  operating  a  saw  and  grist 
mill;  that  they  were  sending  it  to  Baltimore  for  repairs,  and  that  their  mill 
would  remain  suspended  until  it  was  repaired  and  returned.  Plaintiffs  re- 
covered a  judgment,  and  defendant  again  appeals,  assigning  errors  in  the  giv- 
ing and  refusal  of  instructions  by  tlie  court.  The  petitioners  alleged  also 
that  defendant  negligently  delayed  the  shipment  of  the  cylinder  for  14  days 
after  it  was  placed  in  the  possession  of  its  agent  for  transportation,  and  set 
forth  their  damages,  consisting  in  the  loss  of  the  services  of  themselves,  their 
employes,  wagons,  and  teams  by  reason  of  their  being  unemployed  for  that 
length  of  time,  and  in  the  loss  of  profits  on  their  mills.  The  value  of  the 
services  were  specifically  alleged.  The  value  of  the  probable  products  of  the 
mills  during  the  time  was  also  averred,  together  w^ith  the  expense  of  its  opera- 
tion. Plaintiffs  adduced  evidence  upon  the  trial  tending  to  establish  the  facts 
as  so  alleged.  The  court  charged  the  jury  as  follows:  ''In  estimating  the 
damages  plaintiffs  have  sustained,  you  will  take  into  consideration  the  loss  of 
time,  the  expense  of  idle  hands,  the  contracts  plaintiffs  had  for  lumber,  the 
corn  plaintiffs  got  to  grind,  and  the  profits  arising  from  running  and  operat- 
ing tlie  steam-mill,  and  multiplying  the  amount  per  day  by  the  number  of 
days  would  give  the  amount  plaintiffs  would  be  entitled  to,  not  to  include 
Sundays."  It  is  now  insisted  that  this  charge  was  erroneous,  and  counsel 
submit  this  proposition  in  support  of  their  assignment:  '*The  damages 
which  a  party  may  recover  on  the  breach  of  a  contract  are  those  which  are 
incidental  to  and  caused  by  the  breach,  and  may  reasonably  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  at  the  making  of  the  con- 
tract." The  proposition  is  sound ;  but  it  is  manifest  to  us  that  if  defendant's 
agent  knew  that  plaintiffs  had  a  grist  and  saw  mill,  and  that  its  operation 
would  be  suspended  until  the  cylinder  returned,  (and  it  is  not  denied  that  this 
was  averred  and  proved,)  then  it  should  reasonably  have  been  expected  that 
for  every  day  the  shipment  of  the  cylinder  was  delayed  the  plaintiffs  would 
incur  a  loss  for  their  own  services,  and  that  of  their  employes  and  teams,  as 
well  as  in  the  profits  of  their  business.  The  profits  were  definitely  shown  by 
averment  and  proof,  and  were  not  speculative;  and  in  our  opinion  were  prop- 
erly taken  into  account  as  elements  of  damage.  They  w(?re  capable  of  being 
ascertained  with  reasonable  certainty  from  the  pleadings  and  proof,  and  this 
fulfilled  the  requirements  of  the  law  in  such  cases. 

It  was  proved,  however,  that  after  the  cylinder  was  shipped  it  was  four 
months  until  it  was  returned  to  plaintiffs,  and  their  mill  again  set  in  opera- 
tion; and  it  is  claimed  that,  by  reason  of  the  delay  in  Baltimore,  it  does  not 
appear  that  any  damage  naturally  and  directly  resulted  to  plaintiffs  from  the 
breach  of  the  contract.  It  Is,  however,  reasonable  to  presume,  in  the  absence 
of  any  proof  to  the  contrary,  that  but  for  defendant's  neglect  in  making  the 
shipment  the  mill  would  have  been  put  in  operation  two  weeks  earlier  than 
the  time  when  the  business  was,  in  fact,  resumed;  therefore  a  loss  of  two 
weeks  appears  a  natu ral  and  proximate  result  of  defendant's  delay.  If  defend- 
ant had  shown  that  other  circumstances  intervened  which  would  have  caused 
the  same  time  to  elapse  before  its  return,  even  had  the  agent  forwarded  the 
cylinder  promptly,  it  would  have  been  a  very  different  case.  But  no  attempt 
was  made  to  make  such  proof. 

The  third  error  assigned  is  as  follows:  ''The  court  erred  in  charging  the 
jury  that  they  could  not  consider  the  question  of  limitation."  Under  this  as- 
signment, it  is  contended  that  the  allegations  in  the  amended  petition,  that 
defendant's  agent  had  notice  that  the  operation  of  plaintiffs'  mill  would  be 
suspended  until  they  received  back  the  cylinder,  state  a  new  cause  of  action, 
and  that  therefore  that  statute  of  limitations  ran  until  the  amended  petition 
was  filed.    But  we  regard  the  amendment  merely  as  perfecting  the  statement 
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•of  a  cause  of  action  defectively  stated,  and  not  the  setting  up  of  a  new  one. 
The  allegation  of  new  elements  of  damage,  or  the  more  perfect  averments  of 
elements  of  damage  faultily  alleged,  do  not  make  a  new  cause.  Rowland  v. 
Murphy,  66  Tex.  634,  1  S.  W.  Rep.  658;  Railway  Co.  v.  Davidson,  4  S.  W. 
Rep.  636;  Railroad  Co.  v.  Irvine,  64  Tex.  538. 

The  fourth  error  assigned  is  as  follows:  "The  court  erred  in  charging  the 
jury  that  they  could  not  consider  the  limitation  of  sixty  days  contained  in  the 
written  contract  made  by  the  parties  at  the  time  of  the  delivery  of  the  cylin- 
der for  shipment. "  The  contract  for  shipment  of  the  cylinder  contained  this 
<;lause:  "And  it  is  further  agreed  that  the  said  Pacific  Express  Co.  shall  not 
be  held  liable  for  any  claim  of  whatsoever  nature  arising  from  this  contract, 
unless  such  claim  shall  be  presented  in  writing  within  sixty  days  from  the 
date  hereof."  The  court,  in  effect,  charged  the  jury  that  this  was  not  a  bar 
to  plaintiffs'  recovery;  and  refused  a  counter -charge  asked  by  defendant.  In 
this  there  was  no  error.  The  contract,  being  for  a  shipment  beyond  the  state, 
does  not  come  under  the  operation  of  our  statute  which  prohibits  a  common 
carrier  from  limiting  its  liability  at  common  law.  Any  rejisonable  limita- 
tion contained  in  the  bill  of  lading  would  be  upheld  by  the  court.  But  it  has 
been  decided  by  this  court  that  an  unreasonable  restriction  is  not  valid,  even 
in  cases  to  which  our  statute  does  not  apply.  Railroad  Co,  v.  Harris,  67  Tex. 
166,  2  S.  W.  Rep.  574.  Is  this  a  reasonable  limitation?  We  think  not.  If 
it  had  been  stipulated  that  a  claim  should  be  made  in  60  days  from  the  ascer- 
tainment of  the  loss,  the  case  would  have  been  different  But  to  require  a 
shipper  to  give  notice  of  his  claim  within  a  sliort  period  of  the  date  of  the  bill 
of  lading,  without  reference  to  the  time  when  a  loss  for  the  breach  of  the  con- 
tract accrued,  is  to  impose  a  restriction  which  in  many  cases  would  deny  a 
right  of  action,  and  thereby  permit  the  carrier  to  contract  against  his  negli- 
gence, which  is  never  allowed. 

We  find  no  error  in  the  judgment,  and  it  will  be  affirmed. 

NOTE. 

Ck>MMON  Cabbibrs— Limiting  Liabtutt.  Common  carriers  may  by  contract  limit 
their  oommon-law  liability  when  the  limitation  is  one  reasonable  in  character^  Hart  v. 
Railroad  Co.,  5  Sup.  Ct.  Rep.  151,  7  Fed.  Rep.  680;  The  Bermuda,  29  Fed.  Rep.  399,  27 
Fed.  Rep.  476;  The  New  Orleans,  26  Fed.  Rep.  44;  The  Lydian  Monarch,  28  Fed.  Rep. 
^96;  Grogan  v.  Express  Co.,  (Pa.)  7  Ail.  Rep.  184;  Spraffue  v.  Railway  Co..  (Kan.)  8 
Pac.  Rep.  465;  but  a  contract  is  Invalid  which  seeks  to  relieve  it  of  such  liability  for  its 
negligence,  or  that  of  its  servants,  Railway  Co.  v.  Harris,  (Tex.)  2  S.  W.  Rep.  574;  The 
Surrey,  26  Fed.  Rep.  791 ;  The  New  Orleans,  Id.  44;  Rintonl  v.  Railroad  Co,  17  Fed.  Rep. 
905;  May  v.  The  Powhatan,  6  Fed.  Rep.  876;  Ormsby  v.  Railroad  Co.,  4  Fed.  Rep.  706; 
Grogan  v.  Express  Co.,  (Pa.)  7  AU.  Rep.  184;  Rosenfeld  v.  Railway  ()o.,  (Ind.)  2  N.  £. 
Rep.  844;  Moulton  v.  Railway  Co.,  (Minn.)  16  N.  W.  Rep.  497:  Black  y.  Transportation 
Co.,  (Wis.)  18  N.  W.  Rep.  244;  Sprague  v.  RaUwav  Co..  (Kan.)  8  Pac.  Rep.  465;  McFad- 
den  V.  Railroad  Co.,  (Mo.)  4  S.  W.  Rep.  689;  or  of  liability  for  any  degree  of  such  negli- 
gence, Ormsby  v.  Railroad  Co.,  4  Fed.  Rep.  706;  Marr  v.  Telegraph  Co.,  (Tenn.)  8  S.  W. 
Rep.  496. 

A  stipulation  requiring  the  shipper  to  give  notice  of  his  claim  for  damages  before  re- 
moving the  goods  IS  void,  Ormsby  v.  Railroad  Co..  4  Fed.  Rep.  706;  Smither  v.  Railroad 
Co..  (Tenn.)  6  8.  W.  Rep.  209;  but  such  a  stipulation  was  held  reasonable  in  Sprague  v. 
Railway  Co.,  (Kan.)  8  rac.  Rep.  466. 

Snowden  et  ah  9.  Rush  et  ah 
{Suprime  Court  of  Texas.    January  17,  1888.) 

1.  LncFTATioN  OF  ACTIONS— Advbbsb  Possbssion— Colob  of  Titlb— Paymbnt  of  Taxbs. 
In  an  action  for  the  recovery  of  real  estate,  a  defendant  who  has  maintained  five 
years^  adverse  possession,  under  a  duly-registered  deed,  with  concurrent  payment 
of  taxes,  may  under  Rev.  St.  Tex.  art.  8108,  plead  the  bar  of  the  statute,  but  ne  is  not 
entitled  to  this  privilege  if  the  possession  and  payment  of  taxes  have  not  been  con- 
current. 
a.  Samb— NoncB  OF  Pbiob  Convbtakcbs. 

In  an  action  for  the  recovery  of  real  estate,  a  grantee  in  possession,  with  notice 
of  a  prior  conveyance  from  the  oommon  source  of  tiUe,  cannot  plead  in  bar.    Rev. 
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8t.  Tex.  arte.  8191, 8192.  which  provide  that  nudi  aa  aotion  as  affainst  a  defendant 
claiming  bv  **  color  of  title,  **  that  is,  a  oonsecutive  chain  of  transfer  from  the  sover- 
eignty of  the  soil,  not  regular,  but  void  of  anv  defect  extending  to  or  including  the 
want  of  intrinsic  fairness  and  honesty,  must  be  commenced  within  three  years;  but 
he  may  plead  the  bar  of  article  8198,  providing  that  such  action  as  against  one  claim- 
ing title  by  reason  of  adverse  possession,  under  a  deed  duly  registered,  with  pay- 
ment of  taxes,  must  be  commenced  within  five  vears. 

8.  Samb— Extent  ot  Possbssion— Ukoooufibd  Land. 

Texas  act  1879,  (Rev.  St.  art.  8195,)  relating  to  the  10-years  statute  of  limitations, 
provides  that,  in  actions  to  recover  real  estate,  the  adverse  possession  shall  be  con- 
strued to  embrace  not  more  than  160  acres,  or  the  number  of  acres  actually  inclosed 
should  the  same  exceed  160  acres;  but  when  possession  is  talcen  under  a  written 
memorandum  of  title,  other  than  a  deed,  which  fixes  the  houndaries  of  the  claim, 
and  is  duly  registered,  such  possession  shall  be  construed  to  be  co-extensive  there- 
with. In  an  action  to  recover  more  than  160  acres,  uninclosed,  heldy  that  the 
defendant,  not  daiminflr  under  the  memorandum,  and  whose  10  years'  adverse  pos- 
session had  not  expirea  at  the  time  of  the  passage  of  the  act,  could  not  plead  the 
bar  of  the  statute. 

4.  DbED— AOKNOWLBDOMBNT— In  BODT  OF  THB  InSTBUMBNT. 

An  acknowledgment  to  a  deed  in  the  body  of  the  instrument,  and  signed  by  the 
party  interested  and  the  notary  and  by  two  witnesses,  is  sufficient  to  admit  the  deed 
to  record,  and  is  admissible  in  evidence  as  a  recorded  deed. 

Appeal  from  district  coart,  De  Witt  county;  H.  0.  Pleasants,  Judge. 

This  was  an  action  of  trespass  to  try  title  brought  in  the  district  court  of 
De  Witt  county,  by  amended  petition,  June  4,  1886,  by  Stella  Snowden,  and 
her  husband,  T.  W.  Snowden,  against  O.  T.  Rush  and  his  wife*  J.  A.  Rush, 
for  the  Joseph  Ware  one-fourth  of  a  league  of  land  in  De  Witt  county.  June 
4,  1886,  Rush  (afterwards  joined  by  his  wife)  answered  by  plea  of  not  guilty* 
the  statute  of  limitations  of  three,  five,  and  ten  years,  and  stale  demand  as  to 
421  acres  of  the  land,  specifically  described  and  disclaimed  as  to  the  residue. 
On  the  same  day,  June  4,  1886,  Annie  Pilgrim,  by  her  guardian,  Q.  W.  L. 
Fly»  by  leave  of  the  court,  intervened,  claiming  to  be  the  owner  of  408^ 
acres  of  the  land  specifically  described,  setting  up  the  three,  five,  and  ten 
years  statute  of  limitations  against  plaintiffs'  right  of  recovery  as  to  the  same, 
and  disclaiming  the  residue  of  the  land.  Defendants  and  the  intervenor 
claimed  separate  tracts  as  owners,  and  ask  removal  of  plaintiffs'  claim  as  a 
cloud  upon  their  respective  titles,  and  to  be  quieted,  etc.  June  15, 1886,  there 
was  a  trial  by  the  judge,  a  jury  waived,  resulting  in  a  judgment  for  defend- 
ants and  intervenor,  from  which  plaintiffs  proscQute  this  appeal.  There  is 
.no  statement  of  facts  in  the  record,  but  conclusions  of  fact  and  law  were  filed 
by  the  trial  judge  in  substance  as  follows:  The  land  in  controveray  is  a  part 
of  the  Joseph  Ware  one-fourth  of  a  league.  In  1838  Ware,  the  grantee,  con- 
veyed the  survey  to  William  P.  Lewis.  In  1839  William  P.  Lewis  conveyed 
to  his  brother.  Coats  Lewis,  who  died,  leaving  his  brother,  William  P.  Lewis, 
his  only  heir,  and  afterwards  William  P.,  as  such  heir  and  as  administrator 
of  the  estate  of  Coats  Lewis,  conveyed  the  survey  to  James  W.  Morse.  Plain- 
tiff Stella  Snowden  is  the  daughter  and  heir  of  said  Morse.  Ware  received  in 
payment  of  the  land  the  money,  goods,  and  promissory  note  mentioned  in  the 
deed,  but  the  note  was  never  paid  to  Ware.  Ware  claimed  to  have  a  lien  on 
the  land,  and  offered  it  for  sale.  About  the  beginning  of  the  late  war,  Rush 
being  in  possession,  Ware  authorized  him  (Rusii)  to  hold  the  possession  for  him, 
(Ware,)  and  Rush,  the  defendant,  has  been  in  possession  ever  since  1859  or 
1860.  In  November,  1875,  Ware  sold  his  interest  in  the  land  to  one  Casey, 
who,  November  23,  1875,  sold  three-fourtlis  of  the  survey.  Including  the  part 
occupied  by  Rush,  to  William  M.  Atkinson  and  William  L.  Davidson,  when 
Rush  attorned  to  Atkinson,  and  continued  possession  for  him .  In  1 879  David- 
son sold  to  John  £.  Sorrell  an  undivided  interest  of  431  acres  of  the  three- 
fourths  purchased  from  Casey,  when  Rush  agreed  to  hold  possession  for  him 
and  Atkinson.  In  1880  Atkinson  sold  the  remainder  of  the  purchase  of  three- 
fourths  to  one  Eastland,  in  trust  for  the  estate  of  T.  J.  Pilgruui  and  at  that 
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time  Bush  agreed  to  hold  the  same  for  Sorrell  and  Eastland.  On  the  eleventh 
February,  1881,  there  was  a  paitition  between  Sorrell  and  Eastland,  Sorreirar 
part  so  partitioned  including  the  land  occupied  by  Bush,  and  on  the  same  day 
Sorrell  conveyed  his  part  to  defendant  Bush.  The  part  falling  to  Eastland 
was  upon  partition  of  the  estate  of  said  Pilgrim  allotted  to  the  intervener, 
Annie  Pilgrim.  The  deeds  from  Ware  down  to  Morse  were  duly  recorded. 
Atkinson  and  Davidson  duly  recorded  their  deed  from  Casey,  in  De  Witt 
county,  November,  1875,  and  the  deeds  of  their  several  vendors  were  also 
duly  registered  in  said  county.  The  taxes  upon  this  land  were  paid  by  At- 
kinson and  Davidson  and  Sorrell,  in  1877, 1878, 1879,  and  1880,  and  since 
then  by  defendant  and  the  intervener.  There  is  no  evidence  that  the  taxes 
were  paid  by  any  one  in  1876,  and  there  has  been  no  one  in  possession  of  that 
part  of  the  land  claimed  by  the  intervener  since  the  partition  between  Sorrell 
and  Eastland  (February  11,  1881.)  Defendant  and  Eastland,  and  all  from 
whom  they  deraign,  paid  valuable  consideration  for  the  land  when  bought. 

The  court  from  the  foregoing  facts,  decided  the  law  as  follows:  "The  an- 
tiquity of  the  deed  from  W.  P.  Lewis  to  James  W.  Morse,  coupled  with  the 
agreement  between  the  parties  plaintiff  and  defendant,  dispensed  with  the  ev- 
idence of  the  execution  of  the  deed,  and  rendered  the  same  admissible  as  a 
link  in  plaintiffs'  chain  of  title*  and  that  the  recitals  in  this  deed,  in  connec- 
tion with  the  indispensable  fact  that  Ware  sold  the  land  in  1838  to  William  P. 
Lewis,  and  the  further  fact  that  all  parties  claim  title  under  and  through 
Ware,  dispensed  with  further  evidence  that  William  P.  Lewis  was  the  heir  of 
Coats  Lewis,  and  that  the  title  to  the  land  vested,  upon  the  death  of  James  W. 
Morse,  in  the  plaintiff  Stella  Snowden,  unless  the  defendant  had  at  that  time 
acquired  title  under  the  statute  of  limitations;  that  Ware,  having  by  deed  of 
warranty  conveyed  the  land  to  Lewis,  and  not  having  taken  a  mortgage  at 
the  time  of  the  sale  to  secure  the  unpaid  balance  of  the  purchase  money,  nor 
reserved  the  vendor's  lien  in  his  deed  of  conveyance,  had  neither  legal  nor 
equitable  title  to  the  land  after  the  execution  of  his  deed  to  Lewis.  Ware  is 
estopped  from  asserting  title,  under  the  statute  of  limitations,  against  Lewis 
and  his  vendees  and  their  privies,  and  that  therefol-e  the  statute  of  ten  years 
cannot  avail  the  defendants  in  this  suit;  that  Atkinson  and  Davidson  and 
their  several  vendees  having  had  and  held  peaceable  and  adverse  possession 
of  the  premises,  using  and  cultivating  the  same  through  their  tenant  (Bush) 
for  five  years  before  the  partition  between  Sorrell  and  Eastland,  claiming  un- 
der deeds  duly  registered,  and  paying  taxes  thereon,  the  statute  of  five  years 
is  available  as  a  defense  to  this  suit  for  both  the  defendant  and  the  intervener, 
notwithstanding  the  land  claimed  by  intervener  is  unoccupied,  and  has  been 
since  the  sale  by  Sorrell  to  defendant  Bush,  and  the  further  fact  that  the 
taxes  for  four  years  instead  of  five  were  paid  before  the  intervener  ceased  to  oc- 
cupy the  land ;  that  the  deed  from  Ware  to  William  P.  Lewis  having  been  duly 
registered  in  Gonzales  county,  subsequent  purchasers  from  Ware  are  charge- 
able with  the  notice  of  the  sale  to  Lewis,  and  therefore  the  statute  of  three 
years'  limitation  will  not  avail  either  the  defendants  or  the  Intervenor  in  de- 
fense of  plaintiffs'  suit.  The  court  also  found  as  a  fact  that  the  deed  of  Ware 
to  Lewis,  and  the  deeds  down  to  Morse,  were  recorded  in  Gonzales  county, 
and  transcribed  in  the  records  of  De  Witt  county,  and  concludes  that  the  rec- 
ords were  made  in  Gonzales  before  De  Witt  county  was  organized. 

S.  F,  Grines  and  22.  A,  Pleasants,  for  appellants.  W.  R,  Friend,  for  ap- 
pellees. 

OoLLARD,  J.,  {after  stating  the  facts  as  above.')  Appellant  assigns  errors 
as  follows:  (1)  "The  court  erred  in  holding  that  the  plaintifto  were  barred 
by  the  5-years  statute  of  limitations,  when  the  facts  show  that  the  defendant 
purchased  the  land  with  full  knowledge  that  their  vendor  had  no  title,  and 
took  a  deed  and  went  into  possession  of  the  same  witti  notice  both  actual  and 
v.63.w.no.  10—49 
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constructive  of  the  title  of  plaintiff.  (2)  The  court  erred  in  its  conclusion 
that  proof  of  payment  of  taxes  for  four  years  is  sufficient  to  make  the  five- 
jears  statute  of  limitations  available  as  a  defense  when  the  other  requisites 
of  the  statute  have  been  proven.  (3)  The  court  erred  in  its  conclusion  that 
the  5-jear8  statute  of  limitations  is  available  as  a  defense  when  the  land  sued 
for  is  unoccupied. "   The  fourth  assignment  is  waived. 

The  first  assignment  of  error,  and  the  propositions  thereunder*  in  effect  as- 
sert that  the  defendant  Bush  and  the  interveDor,  having  purchased  the  land 
claimed  by  them  with  constructive  knowledge  by  the  record  of  the  deed  from 
Ware  to  Lewis,  that  Ware,  the  original  grantee  under  whom  they  deraigned 
title,  had,  in  1838,  conveyed  the  land  to  William  P.  Lewis,  could  not  pre- 
scribe under  the  five-years  statute,  even  though  the  law  had  been  strictly  com- 
plied with,  because  the  second  sale  by  Ware  in  1875  to  Casey  was  a  fraud  upon 
his  first  vendee.  The  proposition  cannot  be  sustained.  Under  a  plea  of  three 
years*  limitation,  the  second  vendee,  with  actual  or  constructive  knowledge 
of  the  first  sale,  cannot  recover,  because  of  the  want  of  intrinsic  fairness  and 
honesty  in  the  transaction,  and  because  he  does  not  connect  himself  witli  the 
sovereignty  of  the  soil.  The  vendor,  having  previously  conveyed  the  estate, 
has  nothing  to  convey  to  a  second  vendee,  who  has  notice  of  the  first  sale.  Rev. 
St.  arts.  3191,  3192;  Paxton  v.  Meyer»  67  Tex.  96,  2  S.  W.  Rep.  817;  Wright 
V.  Daily,  26  Tex.  781;  Harris  v.  ffardeman,  27  Tex.  248;  Bromison  v.  Scan^ 
Ian,  59  Tex.  225  et  seq.  This  principle  has  never  been  applied  to  the  claim 
under  the  five-years  statute.  A  forged  deed,  or  a  deed  under  a  forged  power 
of  attorney,  cannot  be  the  basis  of  the  plea  of  five  years*  limitation.  This  is 
expressly  provided  by  the  statute;  but  such  a  legal  fraud  as  is  complained  of 
in  this  case  has  not,  so  far  as  we  can  ascertain,  been  held  to  defeat  the  plea. 
In  the  case  of  Harris  v.  Hardeman,  above  cited,  the  language  used  might  be 
so  construed.  It  is  stated  that  the  sale  by  the  owner  divested  him  of  all  title, 
"and  no  title  could  afterwards  pass  from  him  by  inheritance,  and  his  descend- 
ants, or  those  claiming  under  him,  were  consequently  possessoi-s  of  the  land 
without  title,  and  were  not  in  a  position  to  plead  the  statute  of  limitations  of 
three  or  five  years. "  But  by  reference  to  tlie  same  case,  as  reported  in  15 
Tex.  470,  when  it  was  first  before  the  court,  it  will  be  seen  that  there  was  no 
paper  title.  The  claim  was  by  inheritance.  The  possession  was  not  accom- 
panied by  deed  or  deeds  duly  registered  as  required  by  the  law.  The  case  cited 
by  appellant  does  not  sustain  the  proposition.  Eliot  v.  Whitaker,  30  Tex. 
^0,  421.  All  that  was  said  upon  the  subject  in  that  case  related  to  the  plea 
of  three  years'  possession.  The  five  years  was  held  to  be  unsupported  by  the 
evidence.  In  Brotonson  v.  Scanlan,  supra.  Chief  Justice  Willie  decides  the 
point  adversely  to  appellant.  Scanlan's  plea  of  five  years'  possession  wsis  up- 
held, notwithstanding  one  of  the  deeds  through  which  he  deraigned  was  exe- 
cuted by  a  party  who  had  previously  conveyed  all  his  interest  in  the  land. 

The  second  assignment,  that  the  payment  of  taxes  for  four  years  is  insuffi- 
cient under  the  five-years  statute,  is  a  self-evident  proposition,  if  sustained 
by  the  facts.  The  court  found  that  the  taxes  were  paid  in  1877, 1878,  1879, 
and  1880,  by  Davidson,  Atkinson,  and  Sorrell,  and  since  then  by  the  defend- 
ant and  the  intervener.  The  suit  was  brought  in  1886.  Defendant  Rush 
was  in  possession  under  deeds  duly  registered  from  the  time  of  the  sale  by 
leasing  to  Atkinson  and  Davidson,  November  23, 1875;  and  when  the  land 
was  partitioned  in  1881,  (February  11th,)  the  part  allotted  to  Sorrell,  and  on 
the  same  day  sold  to  Rush,  included  all  the  land  in  possession.  Rush  has 
paid  the  taxes  since  1880  to  the  time  of  suit.  His  plea  of  five  years  is  there- 
fore fully  sustained.  We  conclude  that  the  expression  in  the  findings  of  fact 
by  the  court,  after  stating  that  Atkinson  and  Davidson  had  their  deed  from 
Casey  duly  recoided,  that  **the  deeds  of  their  several  vendors  were  duly  regis- 
tered in  said  county,"  when  considered  with  aH  the  findings  of  the  court,  is 
either  a  mistake  of  the  clerk  in  copying  the  records  or  a  mistake  of  the  judge. 
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"Vendors'*  was  evidently  intended  for  ** vendees."  The  conelnsions  of  law, 
as  filed  by  the  judge,  recite  the  fact  that  Davidson  and  Atkinson  and  their 
vendees  claim  under  deeds  duly  registered,  evidently  showing  that  "vend- 
ors" is  by  mistake  used  for  "vendees"  In  the  conclusions  of  fact.  We  find 
that  Bush  had  a  good  title  under  the  five-years  statute  of  limitations. 

It  is  evident  from  the  findings  of  the  court  below  that  the  taxes  had  not 
been  paid  for  five  years  on  the  Atkinson  and  Davidson  purchase  before  the 
Atkinson  part  of  it  was  partitioned  off  to  Eastland  for  the  estate  of  Pilgrim. 
There  was  no  possession  after  this  division  of  such  part  by  any  one.  The 
partition  was  made  on  the  eleventh  of  February,  1881,  and  though  the  taxes 
were  subsequently  paid  by  the  intervenor,  it  is  perfectly  clear  that  there  was 
not  five-years'  possession  and  current  payment  of  taxes.  The  possession  was 
but  for  four  years,  one  month,  and  eleven  days,  after  the  parties  commenced 
paying  the  taxes.  It  has  been  often  decided  that  the  possession  and  payment 
of  taxes  must  be  concurrent.  The  plea  of  five  years,  then, by  the  intervenor, 
was  not  sustained  by  the  proof.  Watson  v.  Hopkins,  27  Tex.  637;  Winters 
V.  Laird,  Id.  616;  Ledyard  v.  Brown,  Id.  393;  Hays  v.  Barrera,  26  Tex.  78. 

The  intervenor  cannot  prescribe  under  the  ten-years  statute.  Rush's  pos- 
session, as  shown  to  be  adverse  to  plaintiffs*  title,  commenced  about  the  be- 
ginning of  the  late  war.  The  laws  of  limitation  were  suspended  from  Janu- 
ary 28, 1861,  to  March  31, 1870.  The  statute  of  ten  years'  limitation,  reducing 
the  amount  of  land  recoverable  from  640  acres  to  160  acres,  went  into  effect 
en  the  twenty-fourth  day  of  July,  1879.  Thus  it  will  be  seen  that  there  were 
but  nine  years,  six  months,  and  24  days  adverse  possession  up  to  the  time 
when  but  160  acres  could  be  recovered,  without  a  registered  deed;  and  the 
part  in  possession  by  Bush  was  severed  and  set  apart  to  Sorrell,  from  whom 
Bush  bought,  leaving  the  land  of  the  intervener  unoccupied.  It  follows  that 
Bush's  tract  containing  several  hundred  acres  more  than  could  be  acquired  by 
the  ten-years  statute,  under  the  act  of  1879,  the  intervenor  can  hold  no  part 
of  her  tract  by  naked  possession  under  the  ten-years  statute.  Ware  had  sold 
the  land  in  1838,  and  there  was  no  memorandum,  in  writing  duly  registered, 
of  any  claim  by  him  until  the  sale  by  his  vendee  (Casey)  to  Davidson  and  At- 
kinson, in  1875,  and  hence  the  claim  under  Bush's  possession  would  not  be 
consistent  with  the  boundaries  specified  in  the  Casey  deed,  even  though  Bush's 
possession  of  tlie  whole  three-fourths  of  the  original  grant  continued  for  more 
than  10  years,  while  the  statute  was  in  force.  Had  the  possession  of  Bush 
been  under  a  memorandum  in  writing  duly  registered  for  the  whole  three- 
fourths  of  the  grant,  it  having  been  continued  in  favor  of  Ware  and  his  ven- 
dees, under  the  second  sale,  for  over  10  years,  then  his  possession  would  have 
extended  to  the  limits  of  the  entire  three-fourths  of  the  grant;  and  the  bar 
being  so  complete  before  the  severance  of  the  intervener's  interest,  she  would 
have  had  full  title  precluding  all  claims.  Bev.  St.  arts.  3194, 3195, 3196.  Such, 
however,  is  not  the  case  upon  the  facts,  and  we  are  constrained  to  say  that  in 
no  view  of  the  law  can  the  judgment  of  the  court  below  be  sustained  as  to  the 
intervenor.  The  Judgment  of  the  court  below  will  be  affirmed  as  to  defend- 
ant Bush,  and  reversed  and  remanded  for  a  new  trial  as  to  the  intervenor. 

In  view  of  another  trial,  we  deem  it  necessary  to  say  tliat  the  deed  from 
Ware  to  William  P.  Lewis,  of  date  twenty-second  March,  1838,  excepted  to 
by  defendant  and  Intervenor,  was  properly  acknowledged  for  record,  and  was 
admissible  as  a  recorded  deed.  It  was  a  notarial  act,  signed  by  the  party  in- 
terested, and  the  notary,  who  was  also  chief  justice  of  Victoria  county,  and 
by  two  witnesses;  the  acknowledgment  was  in  the  body  of  the  Instrument. 
Such  acknowledgment  has  been  held  to  be  sufficient  under  our  law  to  admit 
it  tot^cord.    Brovmson  v.  Seanlan,  59  Tex.  225. 

We  are  of  opinion  the  judgment  of  the  district  court  in  fftvor  of  defendants, 
O.  T.  Bush  and  J.  A.  Bush,  should  be  affirmed,  but  that  it  should  be  reversed 
and  remanded  for  a  new  trial  as  to  the  intervenor  G.  W.  L.  Fly,  guardian  of 
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the  estate  of  Annie  Pilgrim,  that  appellant  should  pay  one-half  the  oosts  at 
this  appeal,  and  the  int^venor  the  other  half »  and  it  is  so  ordered. 

WnxiB,  C.  J.  Beport  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  afflimed  as  to  O.  T.  and  J.  A.  Busb,  and  reversed 
and  remanded  as  to  G.  W.  L.  Fly  guardian,  etc.,  intervener,  the  latter  and. 
the  appellant  to  paj  each  one-half  the  costs  of  this  appeal. 


Adams  et  al,  o.  Fishbb  et  al. 
{Supreme  Covat  of  Texas,    January  10, 188S.) 

1.  AFPEAXr-Rsvnw— Dboision  on  Formsb  Appsal. 

Althouffh  on  an  appeal  a  judgment  is  reversed  on  a  queation  of  minor  importance, 
the  queations  vital  to  the  rights  of  the  parties  most  be  deemed  settled  by  that  decis- 
ion, and  will  not  be  reviewed  on  a  seoond  appeaL 

2.  Municipal  Corporations— Ck>NTBOL  or  Streets— Rioht  to  Improve— Formxr  Im- 

provements NO  Bar. 

Where  a  dty,  under  its  charter,  has  the  rieht  to  grade,  repair,  improve,  etc.,. 
streets  and  aUeys,  one-third  of  the  oost  to  be  paid  bv  the  abutters,  the  fact  that  in 
1872  it  filled  ana  graded  a  street,  will  not  bar  it  in  188S  from  raising  the  grade  and 
paving  the  street,  imposing  a  part  of  the  oost  on  the  property  owners. 
8.  Same— Power  of  Councii/— Benepit  op  Improvement. 

When  a  city  council  has  the  right  to  pave  a  street  and  levy  an  assessment  there- 
for, when  they  shall  deem  it  necessary  for  the  pubUc  interest,  the  question  whether 
such  improvement  is  beneficial  must  be  determined  by  the  council,  and  no  inquiry 
on  that  point  can  be  made  by  the  court. 

Appeal  from  district  court,  Galveston  county;  W.  H.  Stewast,  Judge. 

C.  6.  Adams  et  al.  sued  out  a  writ  of  injunction  against  L.  G.  Fisher,  tax 
collector  of  Galveston,  et  al..  to  restrain  the  collection  of  an  assessment.  The 
complaint  was  dismissed,  and  plaintiffs  appealed. 

Trezevant  ds  FratMin,  for  appellants.  George  F.  FinLay  and  j8f.  C  Humer 
for  appellees. 

Stayton,  J.  This  cause  was  before  this  court  at  a  former  term,  and  is  re- 
ported in  63  Tex.  651.  The  judgment  of  the  district  court  was  then  reversed 
and  the  cause  remanded,  on  the  ground  that  it  appeared  from  the  petition,  to 
which  a  demurrer  was  sustained,  that  the  levy  on  property,  the  sale  of  which 
it  is  the  purpose  of  this  suit  to  enjoin,  was  made  before  the  expiration  of  the 
time  given  by  the  charter  and  ordinances  of  the  city  for  the  owners  of  prop- 
erty to  make  voluntary  payment.  After  the  cause  reached  the  lower  court, 
the  petition  was  amended,  and  that  part  on  which  the  reversal  was  had  was 
abandoned.  The  main  questions  considered  on  the  former  appeal  were:  First. 
Whether  so  much  of  the  charter  of  the  city  of  Galveston  as  authorized  it  to 
improve  its  streets,  and  impose  on  owners  of  lots  abutting  on  a  street  so  im- 
proved one-third  of  the  cost  of  so  much  of  the  improvement  as  was  in  front 
of  a  particular  lot,  and  to  give  a  lien  on  such  lot,  was  constitutional.  Second. 
Whether  assessments  for  local  improvements  could  be  legally  made  under  a 
law  which  did  not  provide  for  actual  notice  to  the  property  owner,  and  give 
an  opportunity  for  a  hearing  as  to  the  propriety  and  legality  of  the  contem- 
plated work  and  assessment  before  the  one  was  done  or  the  other  made.  After 
a  full  consideration  of  those  questions  it  was  held,  following  former  decisions 
of  this  court,  that  the  provisions  of  the  charter  called  in  question  were  not  in 
violation  of  the  constitution.  After  this,  a  motion  for  rehearing  was  filed, 
and  in  support  of  it  an  elaborate  argument  was  filed,  presenting  the  same 
views,  and  many  of  the  same  authorities  were  relied  upon.  That  motion, 
after  full  consideration,  was  overruled,  and  it  is  now  insisted  that  those  ques* 
tions  are  still  open  for  discussion,  **  since  their  determination  in  the  former 
appeal  was  not  required  for  the  disposal  of  the  case. "  Those  were  the  ques- 
tions vital  to  the  appellants*  case;  the  questions  which  they  presented,  argued. 
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Bsked,  and  were  entitled,  to  have  decided.  They  were  decided  adversely  to 
the  appellants,  and  the  fact  that  a  reversal  was  made  on  another  question  pre- 
sented by  them  does  not  render  the  adjudication  of  the  questions  which  were 
involved  in  the  case,  and  necessary  to  be  determined,  and  actually  determined, 
any  less  binding  upon  the  parties  than  would  it  be  had  there  not  been  another 
question  involved,  not  going  to  the  substantial  merits  of  the  case,  but  such 
as,  decided  in  their  favor,  required  a  reversal  of  the  judgment.  To  decide  the 
case  it  was  necessary  to  decide  the  vital  questions  involved;  but  to  reverae 
the  judgment  it  was  only  necessary  to  decide  in  favor  of  the  appellants  a  ques- 
tion not  vital  to  the  ultimate  rights  of  the  parties.  On  the  former  appeal  it 
-was,  in  effect,  held  that  the  facts  alleged,  in  reference  to  the  action  taken  by 
the  municipal  authorities  in  directing  the  work  to  be  done,  and  in  making  as- 
sessments, were  constructive  notice  to  residents  and  property  owners  of  such 
facts  as  it  was  deemed  necessary  by  the  legislature  to  give  notice  of.  We  see 
no  reason  which  would  justify  our  holding  that  the  former  decision  of  these 
questions  was  erroneous;  and  if,  in  any  case,  this  court,  on  a  second  appeal, 
would  be  authorized  to  reverse  its  former  decision  of  the  same  question  in  the 
same  case,  this  case  does  not  call  for  such  action.  The  questions  referred  to 
must  be  deemed  settled  by  the  former  decision. 

The  improvements,  for  the  one-third  cost  of  which  the  appellants  and  their 
propei-ty  are  sought  to  be  made  liable,  were  made  in  1888;  and  the  petition 
alleges  that  in  the  year  1872  the  same  street  was  improved  by  grading^  filling, 
4ind  shelling,  and  a  part  of  the  cost  of  this  paid  by  property  owners,  but  that 
thereafter  the  city  failed  to  keep  it  in  order,  whereby  it  became  unfit  for  uses 
to  which  such  a  highway  is  ordinarily  applied.  On  this  ground  it  is  claimed 
that  the  city  had  no  power  to  improve  the  street  a  second  time,  and  in  a  dif- 
ferent manner,  and  to  impose  a  part  of  the  cost  of  the  second  improvement 
•on  the  property  or  its  owner.  It  is  not  denied  that  the  improvements  made 
on  the  street  were  necessary;  on  the  contrary,  it  is,  in  effect,  admitted  that 
the  street  required  improvement  to  fit  it  for  some  of  the  uses  to  which  streets 
are  most  commonly  applied.  The  improvement  made  was  by  grading,  filling, 
and  paving  the  street,  which  had  formerly  been  improved  by  grading,  filling, 
and  shelling.  If  after,  in  the  exercise  of  the  best  judgment  of  the  city  au- 
thorities, a  street  had  been  improved  in  a  given  manner,  it  was  found  that 
other  and  different  improvements  were  necessary,  we  are  not  prepared  to  hold 
that  the  city  had  not  the  power  to  cause  the  same  to  be  made,  and  to  impose 
fi  part  of  the  cost  thereof  on  the  property  or  property  owner  in  front  of  whose 
property  the  improvement  was  made.  As  said  in  Wistar  v.  Philadelphia^  80 
Fa.  St.  511,  ''the  power  to  pave  implies  a  power  to  repair,  and  repair  when  the 
condition  of  the  cartway  or  footway  requires  it;  and  of  this,  prima  facie,  the 
city  officers  may  judge.  Not  only  the  power  to  tax,  but  the  power  to  make 
local  improvements  at  the  expense  of  the  property  benefited,  is,  like  all  other 
legislative  power  of  the  municipality,  a  continuing  one,  unless  there  be  some- 
thing to  indicate  the  contrary;  and  hence  it  is  not  exhausted  by  being  once 
exercised.  Therefore  the  power  to  compel  property  owners  to  pave  ordinarily 
extends  to  compelling  them  to  repair,  when  required  by  the  municipal  au- 
thorities." 2  Dill.  Mun.  Corp.  g  780.  This  rule  has  been  enforced  in  many 
cases  in  which  repairment  was  made.  Williams  v.  Detroit,  2  Mich.  581 ;  Mo- 
•Cormaek  v.  Patohin,  58  Mo.  38;  Municipality  y.  Dunn,  10  La.  Ann.  57; 
.Oumee  v.  Chicago,  40  HI.  170;  City  of  Lafayette  v.  Fowler,  34  Ind.  140; 
ISheley  v.  Detroit,  45  Mich.  434,  8  N.  W.  Rep.  52. 

The  charter  of  the  city  of  Galveston  declares  that  "the  city  council  shall  be 
invested  with  full  power  and  authority  to  grade,  shell,  repair,  pave,  or  other- 
wile  improve  any  avenue,  street,  alley,  or  any  portion  thereof,  within  the 
limits  of  said  city,  whenever  by  a  vote  of  two-thirds  of  the  aldermen  elected 
they  may  deem  such  improvements  necessary  for  the  public  interest;"  and  it 
then  provides  that  one-third  of  the  costs  of  such  improvements  shall  be  paid 
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by  the  owners  of  property  fronting  on  the  street,  alley,  or  avenue.    Charter,. 
§127. 

The  case  of  Hammett  v.  Philadelphia,  65  Pa.  St.  164,  does  go  to  the  extent 
of  holding  that  when  a  street  was  once  improved  at  the  expense  of  the  own- 
ers  holding  property  thereon,  and  was  still  in  good  order  and  well  adapted  to 
the  advantage  and  comfort  of  those  who  lived  upon  it,  and  for  ordinary  busi- 
ness and  travel,  as  were  the  other  streets  of  the  city,  that  the  city  had  not  the 
power  to  cause  it  to  be  so  improved  at  the  cost  of  property  owners  as  to  make 
it  '*a  great  public  drive — a  pleasure  ground — along  which  elegant  equipages 
may  disport  of  an  afternoon,"  even  though  its  ordinary  use  may  be  thereby 
bettered.  That  case,  however,  has  been  criticised,  and  we  cannot  regard  it 
as  having  application  to  the  case  before  us. 

The  petition,  as  amended,  further  alleged  that  Mechanic  street,  on  which 
the  improvement  was  made,  extended  from  east  to  west,  and  that  from  Nine- 
teenth street  to  Twenty-fifth  street,  extending  north  and  south,  the  city  was 
populous,  and  property  of  suflScient  value  to  Justify  extensive  street  improve- 
ments, but  that  west  of  Twenty-fifth  street  the  property  on  Mechanic  street  was^ 
used  chiefly  for  workshops,  lumber  and  coal  yards,  storage  sheds,  and  small 
dwelling-houses,  besides  cotton  yards  and  presses,  and  railroad  freight  depots 
abutting  on  the  street  at  the  western  extremity  of  the  improvement  made.  It 
further  alleged  that  Mechanic  street  was  improved  from  Twenty-first  to  Thirty- 
third  street,  and  that,  prior  to  the  improvement  complained  of,  none  of  the 
streets  running  east  and  west  had  been  so  improved  further  west  than  Twenty- 
fifth-street,  and  that  the  chief  use  made  of  the  improved  street,  and  the  pur- 
pose for  which  it  was  improved,  was  to  make  a  roadway  for  the  transportation 
of  cotton,  sugar,  molasses,  and  other  heavy  merchandise  to  and  from  the  rail- 
road depots  and  cotton  presses  at  the  western  extremity  of  the  improved  part 
of  the  street,  to  and  from  the  populous  and  business  portion  of  the  city  at  the 
eastern  end  thereof.  It  also  denies  that  the  property  of  the  appellants  was 
benefited  or  enhanced  in  value  by  reason  of  the  improvement. 

To  justify  or  authorize  a  local  assessment,  the  purpose  for  which  it  is  made 
must  be  public  in  its  character,  and  presumably  beneficial  to  the  property  on 
wliich  the  burden  is  to  be  placed;  and  whether  so  beneficial  or  not  must  be 
determined  by  the  legislative  power  authorizing  the  assessment,  and  no  in- 
quiry as  to  this  can  be  made  by  the  courts  when  the  purpose  is  one  for  which 
such  an  assessment  may  be  lawfully  made.  The  chaii;er  of  the  city  of  Gal- 
veston gives  to  its  council  the  legislative  power  to  determine  whether  such  an 
improvement  will  be  for  the  public  interest,  and  also  to  determine  whether  it 
will  be  of  such  benefit  to  property  fronting  on  that  part  of  the  street  to  be  im- 
proved as  will  justify  the  imposition  of  a  part  of  the  cost  of  the  improvement 
on  the  owners  of  such  property;  and  its  determination  of  this  question  must 
be  deemed  conclusive.  As  said  in  City  of  Ludlow  v.  Railway  Co,t  78  Ky. 
860:  *' While  assessments  of  this  character,  as  distinguished  from  general  tax- 
ation, rest  upon  the  basis  of  benefits  or  presumable  benefits  to  the  property 
assessed,  it  is  not  essential  to  their  validity  that  actual  enhancement  in  value 
or  other  benefit  to  the  owner  be  shown.  The  passage  of  the  ordinance  by  the 
city  council,  under  the  power  granted  in  the  charter,  is  conclusive  of  the  pro- 
priety of  the  improvement,  and  of  the  question  of  benefit  to  the  owners  of 
abutting  property.  Railroad  Co.  v.  Connelly^  10  Ohio  St.  164.  Absolute 
equality  in  the  distribution  of  such  burdens  cannot  be  attained.  An  appioxi- 
mation  to  equality  is  all  that  is  possible;  but  in  reaching  this  point  the  pres- 
ent or  prospective  use  of  the  property  cannot  enter  into  the  calculation/* 
McFeeran  v.  Alloway,  14  Bush.  582;  Cooley,  Tax'n,  459. 

We  find  no  error  In  the  judgment,  and  it  will  be  aiBrmed.  * 
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Warren  v*  Jones  et  al. 
(Supreme  Cov/rt  of  Texas.    January  10, 1888.) 

HOIIESTEAD— COHyKTANGE«-BT  PoieBB  OF  AtTOBKKT. 

Under  Rev.  St.  Tex.  art.  560,  providinef  that  the  wife's  consent  to  the  sale  of  the 
homestead  shall  be  evidenced  dt  the  wife  joining  in  the  conveyance,  and  signing 
her  name  thereto,  and  also  by  her  separate  acknowledgment,  a  married  woman 
may  convey  her  homestead  through  an  attorney  in  fact,  by  a  power  of  attorney,  exe- 
cuted jointly  with  her  husband  in  the  manner  prescribed  m  article  560. 

Appeal  from  district  conrt,  Harris  county. 

Katie  B.  Warren,  wife  of  Charles  £.  Warren,  brought  this  action  to  recover 
possession  of  her  homestead  conveyed  to  defendants,  0.  A.  Jones  and  one 
Baker,  by  her  attorney  under  a  power  authorizing  him  in  that  behalf,  and 
executed  by  plaintiff  and  her  husband.  Judgment  for  defendants.  Plaintiff 
appeals. 

W.  P.  Hamblen  and  B,  P.  Hamblen,  for  appellant.  C.  Anson  Jones  and 
Baker,  Botts  <&  Baker,  for  appellees. 

WixLiE,  0.  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  Mrs. 
Katie  B.  Warren  against  the  appellees  to  recover  block  833  in  the  city  of  Hous* 
ton.  The  block  in  controversy  was  inherited  by  Mrs.  Warren  from  her  par- 
ents, and,  after  she  acquired  title  thereto,  was  occupied  by  her  husband  and 
herself  as  a  homestead.  This  occupancy  continued  down  to  August,  1884, 
when  she  and  her  husband  left  Texas  for  Massachusetts,  where  they  resided 
until  the  latter  part  of  1885,  the  date  of  the  hnsband^s  death.  Upon  leaving 
Texas,  Mrs.  Warren  and  her  husband  executed  a  power  of  attorney  to  Mar- 
shall Tankersly  authorizing  him  to  sell  any  real  estate  belonging  to  them,  or 
either  of  them,  and  particularly  such  as  she  had  inherited  from  her  parents, 
situated  in  any  portion  of  this  state;  and  further  authorizing  him  to  collect 
and  receive  the  proceeds  of  all  such  sales.  This  power  of  attorney  was  signed 
by  Dr.  and  Mrs.  Warren,  and  was  acknowledged  in  the  manner  required  by 
law  for  conveying  the  separate  property  of  the  wife,  or  the  homestead  of  a 
family.  With  this  power  upon  record  the  appellees  purchased  the  block  in 
controversy  from  Tankersly,  received  from  him  a  deed  for  the  same,  and  paid 
him  the  purchase  money.  Tankersly  sent  this  money  to  Mrs.  Warren  in 
checks  upon  New  York,  made  payable  to  her  order,  which  she  received  and 
indorsed,  and  these  checks  were  paid  to  her  husband.  She  testified  that  she 
made  the  indorsements  because  required  to  do  so  by  her  husband,  and  that 
she  did  not  receive  the  benefit  of  any  portion  of  the  money.  She  further  tes- 
tified that  she  did  not  intend  to  abandon  her  homestead  when  leaving  Texas, 
but  to  return  to  it  within  a  short  time,  and  make  it  her  residence;  and  that 
she  knew  at  the  time  that  she  indorsed  the  draft  that  it  was  for  her  home- 
stead, and  that  it  had  been  sold,  but  she  intended  to  return  to  Texas,  and 
claim  the  property  thus  sold  as  her  homestead.  The  court  below  held  that  Mrs. 
Warren  was  not  divested  of  her  homestead  by  the  conveyance  by  her  attorney 
in  fact,  though  the  power  of  attorney  was  executed  in  the  manner  prescribed 
for  the  acknowledgments  of  deeds  by  married  women.  The  court  further  held 
that  she  was  estopped  from  recovering  the  property,  unless  she  refunded  to 
the  defendants,  Jones  and  Baker,  the  amounts  respectively  paid  by  them  for 
the  property;  and  allowed  her  till  January  1, 1887,  to  refund  these  amounts, 
and  thereby  obtain  a  writ  of  possession.  If  she  failed  to  refund  within  the 
time  specified  she  was  to  be  debarred  from  a  recovery.  From  this  judgment 
Mrs.  Warren  appealed  to  this  court;  the  appellees  have  also  assigned  errors  to 
the  ruling  of  the  court  as  to  the  effect  of  the  power  of  attorney,  and  the  sub- 
sequent deed  made  in  pursuance  of  it. 

Several  important  questions  are  raised  in  the  brief  of  counsel  upon  the  case 
as  above  stated,  but  we  tliink,  that  a  single  one  of  them  disposes  of  the  ap- 
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peal.  That  question  is:  Did  the  deed  of  Tankersly,  made  by  virtue  of  the 
power  of  attorney,  vest  in  Baker  &  Jones  Mrs.  Warren's  title  to  the  property 
in  controversy?  That  a  married  woman  might,  jointly  with  her  husband, 
make  a  valid  conveyance  of  her  separate  property,  by  an  attorney  in  fact, 
duly-authorized  by  power  of  attorney,  executed  and  acknowledged  in  the  man- 
ner prescribed  by  law  for  the  execution  and  acknowledgment  of  her  deeds  of 
conveyance  was  authoritatively  settled  by  this  court  in  the  case  of  Potion  v. 
Kingy  26  Tex.  686.  That  decision  was  subsequently  cited  with  approval  in 
the  case  of  Cannon  v.  BoutwelU  53  Tex.  626,  and  has  become  a  rule  of  prop- 
erty in  this  state,  which,  after  the  lapse  of  25  years,  should  not  be  disturbed. 
But  it  is  urged  that  though  the  decision  in  Patton  v  King  may  have  been 
correct  under  the  law  governing  the  case  in  which  it  was  rendered,  and  as  ap- 
pHcMble  to  the  wife's  separate  property,  it  should  not  be  held  binding  under 
our  present  constitution  and  statutes  governing  the  conveyance  of  the  home- 
stead of  a  family.  That  case  was  decided  under  the  constitution  of  1845,  and 
the  act  of  April  30,  1846,  defining  the  mode  of  conveying  property  in  which 
the  wife  has  an  interest.  The  provision  of  the  constitution  of  1845  as  to  a 
conveyance  of  a  homestead  is  almost  in  the  same  language  with  that  found  in 
the  present  constitution.  Each  provides  that  the  husband  shall  not  sell  the 
homestead  without  the  consent  of  the  wife,  given  in  such  manner  as  may  be 
provided  by  law.  Const.  1845,  Gen.  Prov.  §  22;  Const.  1876.  (Jen.  Prov.  § 
50.  In  both,  the  wife's  consent  is  made  necessary  to  the  validity  of  the  con- 
veyance; in  both,  the  manner  in  which  this  must  be  done  is  left  wholly  to  the 
discretion  of  the  legislature.  While  the  homestead  is,  by  organic  law,  pro- 
tected against  forced  sale,  and  an  alienation  by  the  husband  alone,  the  wife 
is  left  at  liberty  to  join  in  its  conveyance.  The  constitution  does  not  throw 
any  obstacles  in  the  way  of  her  consenting  to  a  sale  of  the  homestead,  but  pro- 
poses that  her  consent  shall  be  established  by  satisfactory  evidence.  What 
shall  be  satisfactory  evidence  is  left  to  the  wisdom  of  the  legislature,  without 
any  restriction  upon  its  power  to  legislate  upon  the  subject.  Under  the  pro- 
visions cited,  the  legislature  might  have  required  a  less  or  more  formal  method 
of  giving  the  wife's  consent  to  a  sale  of  the  homestead,  than  was  required  in 
case  of  a  sale  of  her  separate  property;  but  they  placed  the  two  upon  the  same 
footing,  and  said  that  one  should  be  conveyed  in  precisely  the  same  manner  as 
the  other.  It  was  so  enacted  in  the  statute  of  1846,  (Hart.  Dig.  art.  174.)  un- 
der the  constitution  of  1845,  and  under  this  statute  the  case  of  Patton  v.  King 
was  decided.  As  there  was  nothing  in  the  constitution  of  1845  which  re- 
quired that  the  wife's  conveyance  of  the  homestead  should  be  made  by  a  deed 
signed  and  acknowledged  by  her.  In  person,  the  legislature  was  authorized  to 
made  valid  a  conveyance  of  the  same  executed  through  her  duly-appointed  at- 
torney in  fact.  This  was  not  done  in  so  many  words  by  the  act  of  1846,  but 
it  was  done  in  language  which  this  court  construed  to  mean  the  same  thing  as 
if  the  legislature  had  said  that  the  wife's  consent  to  the  alienation  of  her  sep- 
arate property  or  homestead  might  be  evidenced  by  her  signature  and  acknowl- 
edgment of  a  power  of  attorney  for  its  sale  taken  as  in  case  of  a  deed  signed 
by  herself  in  person.  It  is  therefore  apparent  that,  under  the  decision  in 
Patton  V.  King,  the  homestead  could  be  conveyed  by  the  husband  and  wife 
through  an  attorney  in  fact,  and  that  the  decision  became  a  rule  of  property 
as  to  homesteads  as  well  as  to  the  separate  estate  of  married  women.  As  the 
provisions  of  our  present  constitution  are,  in  effect,  identical  with  those  of 
the  constitution  of  1845,  upon  the  subject  of  a  sale  of  the  homestead,  we  must 
regard  the  decision  as  binding  under  the  law  in  force  when  the  power  of  at- 
torney and  deed  under  consideration  were  executed,  unless  the  Revised  Stat- 
utes have  changed  the  method  of  conveying  the  homestead. 

If  the  legislature  intended  to  change  the  former  law  so  as  to  render  decisions 
of  the  supreme  court  made  under  it  Inapplicable  to  the  new  statute,  it  would 
certainly  have  done  so  in  unmistakable  language.    It  would  have  said  in  so 
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many  words  that  the  wife^s  consent  to  a  sale  of  her  homesti'ad  shall  not  be 
given  through  a  power  of  attorney  executed  by  her;  or  it  would  have  so 
worded  the  new  law  as  to  render  it  not  liable  to  the  construction  given  to  the 
one  it  had  superseded.  We  do  not»  however,  find  that  the  legislature  took 
either  course  in  the  Beyiaed  Statutes.  The  act  of  1846  declared  that ''  when  a 
husband  and  wife  have  signed  any  deed  or  other  wilting  purporting  to  be  a 
conveyance  of  any  estate*  the  separate  property  of  the  vrife,  or  of  the  home- 
stead of  the  family,  if  the  wife  appear,  and,  having  been  privily  examined," 
etc.,  the  title  should  pass.  Article  559,  Bev.  St.  provides  that  '*the  husband 
and  wife  shall  join  in  the  conveyance  of  real  estate  the  separate  property  of 
the  wife;  and  no  such  conveyance  shall  take  effect  until  the  same  shall  have 
been  acknowledged  by  her  privily  and  apart  from  her  husband,  '*  etc.  Article 
560  says  the  consent  of  the  wife  to  the  sale  of  the  homestead  ''shall  be  evi- 
denced by  the  wife  joining  in  the  conveyance,  and  signing  her  name  thereto, 
•and  also  by  her  separate  acknowledgment  thereof,  taken  and  certified  to  before 
the  proper  officer  in  the  mode  pointed  out  in  chapter  2,  tit.  86,  of  the  Revised 
Statutes.''  It  is  apparent  from  a  reading  of  the  two  articles  cited  from  the 
Bevised  Statutes,  that  they  differ  in  no  material  respect  from  the  article  cited 
from  Hartley's  Digest—the  law  of  1846.  The  latter  requires  that  the  wife 
shall  sign  the  deed  or  other  writing  purporting  to  be  a  conveyance  of  the 
homestead,  and  shall  acknowledge  it  separate  from  her  husband.  The  former 
says  that  she  must  join  in  the  conveyance,  and  sign  her  name  thereto,  and 
acknowledge  the  same,  etc.  The  joining  in  the  conveyance  is  to  be  effected, 
according  to  the  latter  statute,  by  signing  it  and  making  the  proper  acknowl- 
edgment; and  the  conveyance  is  effected  in  the  same  way  under  the  terms  of 
the  former.  Each  statute  contemplated  that  the  wife's  consent  to  the  convey- 
.ance  should  be  evidenced  by  her  signature  thereto,  and  her  privity  examina- 
tion and  acknowledgment,  both  in  effect  prescribing  the  same  form  of  ac- 
J^nowledgment;  and,  if  there  is  any  difference  between  them  in  this  respect, 
it  is  too  shadowy  to  found  upon  it  an  entire  change  in  the  construction  of  our 
laws  relating  to  conveyances  by  married  women.  This  court  has  said  that 
the  requirement  that  the  husband  and  wife  shall  sign  a  deed  of  conveyance, 
.and  that  the  wife  shall  appear  and  acknowledge  it,  is  fulfilled  by  their  signing 
and  her  acknowledging  a  power  of  attorney  to  make  the  conveyance;  and  we 
cannot  say  that  a  requirement  that  they  shall  join  in  such  conveyance,  and 
that  she  shall  sign  and  acknowledge  it,  is  not  fulfilled  in  the  same  way.  One 
of  the  reasons  given  in  1863  for  making  the  decision  was,  that  it  was  the  con- 
temporaneous construction  of  the  statute  and  the  practice  under  it  for  married 
women  thus  to  convey;  and  to  hold  such  conveyance  void  would  unsettle  many 
estates.  It  is  believed  that  the  practical  construction,  both  as  to  homesteads 
and  the  separate  property  of  married  women,  has  been  in  accordance  with  the 
•opinion,  and  that  property  rights  have  grown  up  under  it,  which  should  not 
be  unsettled  at  this  late  day.  We  think  the  doctrine  of  stare  decisU  applies 
in  full  force,  and  the  decision  should  not  be  disturbed,  though  not  in  accord- 
.ance  with  the  decisions  of  many  of  our  sister  states. 

It  is,  however,  urged  here,  and  was  held  below,  that  the  cases  of  Clark  v. 
Mwmford,  62  Tex.  531,  and  Joiies  v.  Qoff^  63  Tex.  248,  are  authorities  to 
show  that  a  homestead  cannot  be  conveyed  by  a  husband  and  wife  by  means 
of  a  p>ower  of  attorney,  however  signed  and  acknowledged.  We  do  not  so 
construe  these  cases.  In  the  first,  the  court  was  passing  upon  a  conveyance 
of  land  situated  in  Tennessee.  The  laws  of  that  state  governed  the  convey- 
ance; and  under  those  laws  a  manied  woman  could  not  convey  her  sepa- 
rate estate  otherwise  than  by  the  joint  deed  of  herself  and  husband.  It  was 
not  held  that,  by  the  laws  of  Texas,  a  similar  conveyance  could  not  have  been 
made  through  a  power  of  attorney.  If  there  be  any  expressions  in  the  opin- 
ion showing  that  the  learned  judge  who  delivered  it  did  not  acquiesce  in 
Jthe  views  expressed  by  the  court  in  Fatton  v.  King  they  are  dicta,  and  are 
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especiaUy  not  binding  as  the  decision  was  made  by  the  commissioners  of  sp- 
peals,  and  was  never  adopted  by  this  court,  except  as  to  its  conclusions.  This 
wUl  appear  from  a  note  to  be  found  at  the  beginning  of  the  sixty-fourth  vol- 
ume of  Texas  Beports.  The  case  of  Jones  v.  Goff  was  that  of  a  bond  to  con- 
vey title  to  the  homestead.  The  only  question  in  that  case  was  as  to  the 
power  of  the  district  court  to  decree,  as  against  a  married  woman,  a  specific 
performance  of  an  executory  contract  for  the  conveyance  of  the  homestead. 
It  was  held  that  such  a  decree  could  not  be  made.  It  was  said  that  in  case  of 
a  bond  for  title  the  wife  did  not  consent  to  a  conveyance,  but  to  a  contract  to 
convey,  and  that  she  would  be  deprived  of  her  right  to  retract  in  case  the  bond 
could  be  enforced  against  her.  If ot  so  in  reference  to  a  power  of  attorney. 
In  the  case  of  Patton  v.  King  it  was  said  tliat  the  acknowledgment  is  pre- 
scribed for  her  protection ;  and  when  that  is  made  to  the  power  of  attorney, 
the  object  of  the  statute  has  been  as  effectually  attained  as  if  made  to  her  deed 
of  conveyance.  The  power  of  attorney,  when  followed  by  the  deed  of  her 
agent,  is  treated  as  the  conveyance  itself.  But  in  a  bond  for  title  she  has  to 
execute  another  instrument  before  the  legal  title  passes  from  her.  The  con- 
veyance is  not  fully  made  until  she  acknowledges  the  deed  she  had  bound 
herself  to  execute.  And  this  must  be  done  in  accordance  with  the  statutB. 
She  must  be  allowed  the  privilege  of  retracting  before  the  deed  is  made». 
or  the  statute  is  not  fulfilled.  In  case  of  a  power  of  attorney  she  has  that 
privilege,  and  may  withdraw  her  consent  at  any  time  before  the  deed  is 
made  by  her  attorney.  There  are  expressions  in  the  opinion  to  the  effect  that 
the  only  method  of  passing  the  title  of  the  wife  to  the  homestead  is  by  con- 
veyance. These  are,  however*  no  stronger  than  the  words  of  the  statute  it- 
self, upon  which  this  court  held  that  the  conveyance  might  be  made  through 
a  power  of  attorney,  and  must  not  be  treated  as  deciding  that  the  conveyance 
must  be  by  deed  signed  and  acknowledged  by  the  wife,  and  not  otherwise. 
They  too  were  mere  diota,  not  necessary  to  a  decision  of  the  case,  and  are  not 
to  be  construed  as  overruling  the  former  authoritative  decisions  of  the  court. 
We  think  the  assignment  of  the  appellee  Upon  which  we  have  commented 
is  well  taken,  and  that  the  court  below  erred  in  not  finding  absolutely  for  the 
defendants  below.  The  judgment  will  therefore  be  reversed,  and  here  ren- 
dered for  the  appellees,  that  the  appellants  take  nothing  by  their  suit,  and  ap- 
pellees go  hence  without  day,  and  recover  the  costs  of  this  and  the  court  below. 


Thitemond  v.  Brownson  et  al, 
(Supreme  Covrt  of  Texas.    January  17, 1887.) 

1.  MoBTOiOE— Trust  Dbbi>->Dbbd  bt  Trubtbb— Ck>VBNANTs. 

A  covenant  of  warranty  contained  in  a  tnistee^s  deed,  which  was  made  in  pursa- 
ance  of  a  trust  deed  given  to  secure  money,  and  empowering  the  trustee,  in  case  of 
sale  thereundr-,  to  convey  by  deed  with  full  covenants  of  warranty,  is  binding  upon 
the  grantor  in  the  trust  deed. 

2.  Same— Action  for  Bkeaoh— Pleadings— Judombnt. 

In  an  action  on  a  warranty  contained  in  a  trustee^s  deed  of  land,  plalntifrs  peti- 
tion alleged  the  execution  and  delivery  of  a  trust  deed  by  defendant  to  secure 
money,  default  in  payment,  a  sale  by  the  trustee  pursuant  to  the  trust  deed,  pur- 
chase by  plaintiff  for  a  certain  sum,  the  execution  and  delivery  to  him,  according  to 
the  terms  of  the  trust  deed,  of  the  trustee's  deed,  with  covenants  binding  defend- 
ant to  warrant  the  title,  and  prayed  judgment  for  the  purchase  moneyand  interest. 
Defendant's  pleadings  admitted  that  the  title  had  proved  invalid.  JuTeZd,  that  the 
pleadings  authorized  a  judgment  against  defendant  for  tiie  sum  asked. 

8.  Appkai^— Review— Objections  not  Raised  Bbu>w. 

When  evidence  is  introduced  on  trial  without  objection,  it  cannot  be  objected  to 
for  the  first  time  on  apjieal. 

Commissioners'  decision.    Appeal  from  district  court,  Victoria  county;  H. 
C.  Pi.£LASAi)TS,  Judge. 
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In  May,  1886,  appellees  brought  this  suit  in  trespass  to  try  title,  against  ap' 
pellant  and  his  co-defendants,  to  recover  building  lot  No.  4,  in  block  218,  in 
the  town  of  Yictoria.  By  amended  petition  appellees  alleged,  in  addition  ta 
the  ordinary  averments  in  trespass  to  try  title,  **  that  on  the  sixteenth  day  of 
September,  1880,  said  C.  L.  Thurmond  executed  to  J.  W.  Stayton  a  certain 
deed  of  trust  in  favor  of  these  plaintiffs  to  secure  them  in  the  payment  of  a 
certain  promissory  note  for  the  sum  of  95,000,  upon  the  property  hereinbefore 
described,  and  upon  other  property.  That  on  the  ninth  day  of  December, 
1882,  William  Schmidt  was  duly  appointed  substitute  trustee  in  the  stead  of  J. 
TV.  Stayton,  who  had  declined  to  act,  and  in  pursuance  to  the  terms  of  the  deed 
of  trust  sold  said  property  at  public  sale.  That  these  plaintiffs  became  the 
purchasers  of  the  property  above  described,  paying  therefor  the  sum  of  $250; 
that,  in  accordance  to  the  terms  of  said  deed  of  trust,  the  said  William  Schmidt 
executed  to  these  plaintiffs  a  deed,  with  covenants  of  waiTanty,  binding  the 
said  0.  L.  Thurmond  to  warrant  and  defend  the  title  to  the  same  unto  these 
plaintiffs.  Wherefore,  denying  that  Mrs.  M.  A.  Thurmond  and  her  co-defend' 
ants  have  any  valid  title  to  said  property,  these  plaintiffs  pray  for  judgment 
for  the  restitution  of  the  premises,  for  damages  and  costs;  and  should  the 
court  be  of  opinion  that  defendants  Mrs.  M.  A.  Thurmond  and  C.  A.  Lenschner 
are  entitled  to  said  property,  or  any  part  thereof,  that  they  then  have  judg- 
ment over  against  G.  L.  Thurmond  for  the  purchase  money  paid  him,  and  for 
interest  thereon." 

Defendants  Lenschner  and  H.  A.  Thurmond  answered  by  general  denial 
and  "  not  guilty. "  C.  L.  Thurmond  disclaimed  as  to  the  entire  lot»  and  stated 
that  his  wife  once  owned  the  entire  lot  in  her  own  right;  that  she  has  sold 
the  east  three-fifths  thereof  to  parties  through  whom  his  co-defendants  claim 
that  part  of  the  lot;  and  that  she  still  owns  the  west  two-fifths.  He  filed  no* 
plea  or  other  answer. 

On  May  29,  1886,  no  jury  having  been  demanded,  the  case  was  tried  by  the 
court,  and  judgment  rendered  for  defendants  0.  A.  Lenschner  and  Mrs.  Mr 
A.  Thurmond  for  the  land,  and  in  favor  of  appellees,  and  against  defendant 
G.  L.  Thurmond,  for  $250,  with  8  per  cent,  interest  from  January  15,  1888, 
the  date  of  the  deed,  on  the  covenant  of  warranty  in  the  dee^l  from  the  trua^ 
tee  Schmidt  to  appellees.  Defendant  G.  L.  Thurmond  appeals  from  the  judg- 
ment rendered  against  him,  and  insists  upon  the  following  assignments  of 
errors:  (1)  The  court  erred  in  the  judgment  rendered  in  this  case,  because 
there  was  no  pleading  in  the  case  authorizing  the  judgment  rendered.  (2) 
The  court  erred  in  the  judgment  rendered  herein,  because  the  evidence  in  the 
case  did  not  authorize  a  judgment  against  G.  L.  Thurmond  upon  the  war- 
ranty, said  warranty  having  been  written  and  signed  by  the  trustee  under  the 
deed  of  trust  without  authority  of  law.  It  was  admitted  that  all  parties  de- 
raign  title  under  G.  L.  Thurmond. 

On  the  trial  appellees  introduced  in  evidence  the  deed  of  trust  executed  hy 
0.  L.  Thurmond,  as  alleged  in  their  petition,  and  also  introduced  in  evidence 
the  deed  made  thereunder  by  Schmidt,  substitute  trustee,  to  themselves,  the 
lot  in  controversy  being  described  in  both  of  said  instruments.  Appellant 
offered  no  objection  to  the  introduction  of  these  instruments.  Defendants- 
then  introduced  in  evidence  the  following  instruments  of  title  to  the  lot  in 
controversy:  Deed  from  G.  L.  Thurmond  to  A.  S.  TImrmond,  recorded  Au- 
gust 1, 1866;  deed  of  trust  from  A.  S.  Thurmond,  G.  L.  Thurmond,  and  Mrs. 
M.  A.  Thurmond  to  H.  S.  Gaylord,  trustee,  in  which  appellee  J.  M.  Brown- 
son  is  named  as  substitute  trustee;  deed  from  J.  M.  Brownson,  trustee,  exe- 
cuted under  said  deed  of  trust,  to  Thomas  Sterne,  recorded  January  22,  1873 r 
deed  from  Thomas  Sterne  to  Mrs.  M.  A.  Thurmond,  recorded  June  22, 1875; 
deed  from  G.  L.  Thurmond  and  wife  to  Filgram  and  Zurjacks  for  two-fifth9 
of  the  lot,  recorded  May  19,  1882;  deed  from  same  parties  to  same  parties  for 
one-fifth  of  the  lot,  recorded  May  26,  1882;  deed  from  Zurjacks  and  wife  to 
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Lenschner  for  Zurjacks'  half  interest  in  the  three-fifths  of  the  lot,  recorded 
April  7,  1886;  deed  from  Pilgram  to  Lenschner  for  Pilgram^s  half  interest  in 
the  three-fifths  of  the  lot,  recorded  June  2,  1885,  There  was  no  objection  to 
the  introduction  of  any  of  these  instruments. 

Thomas  Sterne  testified,  for  defendants,  that  he  bought  the  lot  at  the  sale 
made  by  Brownson,  substitute  trustee,  and  conveyed  it  to  Mrs.  Thurmond  as 
a  gift,  having  received  no  consideration  therefor.  Mrs.  M.  A.  Thurmond  tes- 
tified, as  did  Sterne.  C.  L.  Thurmond  corroborated  Sterne  and  Mrs.  Thur- 
mond as  to  conveyance  by  Sterne  to  his  wife,  and  further,  without  objection, 
testified,  substantially,  that  he  executed  the  deed  of  trust  to  Schmidt,  trustee, 
to  secure  appellees  in  a  loan  of  $5,000,  and  cannot  say  why  he  included  his 
wife's  property  in  it.  Just  before  the  sale  under  the  deed  of  trust  Brownson 
promised  him  that  the  land  over  the  river  should  bring  $20  and  $30  per  acre, 
and  he  believed  if  Brownson  would  pay  that  sum  it  would  enable  him  to  saye 
a  part  of  the  property  contained  in  the  deed  of  trust;  that  he  was  the  auction- 
eer at  the  sale,  and  cried  off  the  property.  "There  were  very  few  bidders  at 
the  court-house  where  the  sale  was  being  made,  and,  after  the  farm  lots  had 
been  sold,  I  suggested  that  perhaps  the  remainder  of  the  property  would  sell 
better  down  on  the  street,  Withermir's  comer,  and  the  sale  was  adjourned 
for  the  day,  to  be  continued  near  Withermir's  corner  the  next  day.  This 
•change  was  made  with  my  consent.  The  next  day  the  sale  was  resumed  near 
the  corner,  and  one-fifth  of  lot  4  was  put  up  for  saJe,  and  bid  in  by  Brownson 
at  $30  or  $85.  Another  fifth  was  then  offered  for  sale,  and  it  was  knocked 
down  to  Brownson  for,  I  think,  $8.  No  other  part  of  the  lot  was  sold  at  pub- 
lic sale  by  the  trustee.  I  never  agreed  that  Schmidt,  trustee,  should  make  a 
warranty  deed,  and  bind  me  thereby,  except  as  such  power  appears  in  the 
cleed  of  trust,  and  I  know  nothing  of  the  deed  when  made  by  Schmidt.  After 
the  sale  Brownson  and  me  settled  the  debt,  and  I  gave  him  everything  except 
the  cattle.  I  did  not  put  in  the  lot  at  $250  in  the  final  settlement  with  Brown- 
son; it  was  worth  $300." 

Appellees,  plaintiffs  below,  introduced  the  following  evidence,  without  ob- 
jection. Brownson  testified:  "Thurmond  owed  me  $8,775  in  January,  1883, 
and  the  debt  was  settled  by  him  with  the  property  under  the  deed  of  trust, 
and  in  the  settlement  the  building  lots,  including  lot  4,  (the  one  in  contro- 
versy,) were  put  in  at  $250  each,  and  the  whole  amount  that  the  property 
came  to  according  to  an  estiniate  made  at  the  time,  a  memorandum  of  which 
I  hold  in  my  hand,  was  $9,000.  I  never  promised  Thurmond  to  bid  $30  for 
the  farm.  I  told  him  I  would  not  let  any  one  else  have  it  for  less  than  that. 
Thurmond  verbally  agreed  with  me  that  Schmidt  should  make  a  warranty  deed, 
the  same  as  if  the  property  had  been  sold  under  the  deed  of  trust,  and  we  set- 
tled, and  the  deed  was  made  by  Schmidt;  and,  as  I  supposed,  was  satisfactory 
to  Thurmond;  at  least,  I  never  heard  him  complain  of  it;  and  he  recorded  it 
as  clerk."  R.  W.  Stayton  testified  that  he  wrote  the  deed  under  which  plain- 
tiffs claim,  and  that  it  was  his  understanding  that  the  deed  was  to  be  written 
and  executed  to  convey  the  property  as  though  all  of  it  had  been  sold  at  pub- 
lic sale,  in  strict  accordance  with  the  provisions  of  the  deed  of  trust. 

A,  B,  Peticolas,  for  appellant.  Glass  d  Callender  and  Stayton  6t  KUherg, 
for  appellees. 

Acker,  J.,  {c^fter  stating  the  facts  as  above.)  Appellant  insists  upon  the 
following  assignments  of  error:  "(1)  The  court  erred  in  the  judgment  ren- 
dered in  this  case  because  there  was  no  pleading  in  the  case  authorizing  the 
judgment  rendered.  (2)  The  court  erred  in  the  judgment  herein  because  the 
evidence  in  the  case  did  not  authorize  a  judgment  against  0.  L.  Thurmond 
upon  the  warranty,  said  warranty  having  been  written  and  signed  by  the 
trustee  under  the  deed  of  trust,  without  authority  of  law.*' 

In  addition  to  the  ordinary  averments  in  trespass  to  try  title,  appellees  al- 
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leged,  in  their  amended  petition,  tliat  appellant  executed  a  deed  of  trust  upoo 
the  property  to  secure  them  in  the  payment  of  a  promissory  note  given  for  bor- 
rowed money ;  that  after  default  in  the  payment  of  the  note,  the  property  was  sold 
by  the  trustee  in  accordance  with  the  terms  of  the  deed  of  trust,  and  they  became 
the  purchasers  for  the  sum  of  $250;  that  the  trustee  executed  and  deliv^ed 
to  them  a  deed  with  covenant  of  warranty,  binding  appellant  to  warrant  and 
defend  the  title,  as  the  trustee,  by  the  deed  of  trust,  was  authorized  and  em- 
powered to  do,  with  prayer  for  judgment  against  appellant  for  purchase 
money  and  interest,  in  the  event  judgment  should  be  rendered  against  ap- 
pellees for  the  land.  We  think  these  allegations  authorized  the  judgment 
rendered.  But  it  is  contended  that  tbe  evidence  did  not  authorize  the  judg- 
ment rendered.  Appellees  introduced  in  evidence,  without  objection,  the 
deed  of  trust  and  the  deed  executed  to  appellees  by  the  trustee.  The  deed  of 
trust  expressly  authorizes  and  empowers  the  trustee  to  execute  a  deed  with 
full  covenants  of  warranty,  in  tbe  event  of  sale  of  the  property,  and  the  deed 
contains  such  covenant.  Both  the  deed  of  trust  and  the  trustee's  deed  cor* 
respond  with  and  support  the  allegations  made  in  the  petition.  It  appears 
from  the  record  that  appellant  filed  no  pleading  or  answer  of  any  kind  other 
than  his  disclaimer,  nor  was  there  any  exception  made  by  him  to  the  petition, 
nor  did  he  object  to  the  evidence  introduced  by  appellees.  His  neglect  to 
except  at  the  proper  stage  of  the  proceedings  deprives  him  of  all  rights  except 
those  stricti  Juris,  and  his  objections,  when  urged  here  for  the  first  time,  will 
be  considered  only  to  prevent  an  obvious  violation  of  the  principles  of  law 
and  justice.     Crosby  v.  Huston,  1  Tex.  225. 

Appellant  Introduced  evidence  to  show  that  the  trustee  had  not  sold  th& 
property  in  conformity  with  the  power  granted  in  the  deed  of  trust.  Having 
filed  no  pleading  entitling  him  to  offer  such  evidence,  had  it  been  objected  to, 
it  should  have  been  excluded.  Affirmative  matter  of  defense  must  be  pleaded, 
or  it  cannot  be  given  in  evidence.  The  allegations  in  pleadings  authorize  the 
introduction  of  evidence,  and  no  judgment  can  be  rendered  on  evidence  not 
supported  by  the  allegations.  Smith  v.  Sherwood.  2  Tex.  460;  Denison  v. 
League,  16  Tex.  899. 

We  think  there  is  no  error  in  the  judgment  of  the  court  below,  and  are  of 
opinion  that  it  should  be  affirmed'. 

WiLLiB,  0.  J.  Beport  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  tbe  judgment  affirmed. 

SxAYTON,  J.,  not  sitting. 


Webb  Ck>.  o.  Gonzales  0t  dl. 

(Supreme  Cmirt  of  Texas.    January  10, 1888.) 
BoTn>— Op  Tax  Collector— Action  on— Evidencb— Collectok's  Refobts. 

Papers  appearing  to  come  from  the  proper  custody  and  purporting  upon  their  face 
to  be  the  official  reports  by  a  tax  oollector  of  taxes  collected,  some  of  them  having* 
signed  upon  the  hack  the  name  of  the  collector,  hy  his  deputy,  should  be  admitted  in 
evidence  in  an  action  upon  the  collector's  bond  Xor  neglect  to  account  for  taxes  col- 
lected, although  such  papers  were  not  signed  by  the  collector  personally,  and  were 
not  sworn  to^,  and  their  rejection  is  not  cured  by  the  improper  amission  of  a  county 
ledger  contaming  the  footings  of  suoh  reports  as  debite  against  the  oollector,  whei^ 
there  are  no  finaings  of  fact  from  which  it  may  be  det^mined  whether  the  court 
considered  such  footings. 
8ame»Date  op  Qualificatiok  op  Colleotob— Evidence. 

In  an  action  against  a  tax  collector  and  his  sureties  for  failure  to  pay  over  taxes 
collected,  the  bond  and  approval  are  the  best  evidence  of  the  time  of  suoh  collector's- 
qualification,  and  the  admission  of  oral  evidence  for  that  purpose  is  error. 
Same— Date  of  Payment  op  Taxes— Witness— Compbtbnot. 

In  such  action,  also,  it  is  improper  to  allow  a  witness  to  testify  to  the  dates  of 
payments  evidenced  by  the  collector's  stubs,  if  such  testimony  is  merely  as  to  the 
contents  of  the  stubs,  and  not  as  to  facts  of  which  the  witness  has  personal  knowl- 
edge. 
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4.  BAMB^BxamAsm  of  Tax  Levt. 

In  order  to  charge  a  tax  collector  and  his  sureties  for  taxes  actually  ooUected,  it  is 
not  necessary  to  snow  that  such  taxes  were  regularly  levied. 

5.  Same — Non-Re8ii>bnob  of  Tax-Payer  in  Unorganized  Countt. 

In  an  action  upon  a  tax  collector's  bond  for  neglect  to  account  for  taxes  collected, 
it  is  error  to  admit  evidence  that  tax-payers  of  a  county  attached  for  judicial  pur- 
poses, who  had  paid  taxes  to  such  collector,  were  not  residents  of  that  county,  it  not 
Doing  shown  that  such  taxes  were  assessed  upon  real  estate. 

Appeal  from  district  court,  Webb  county;  John  C.  Eitssell,  Judge. 

Action  by  Webb  county  against  Dario  Gonzales,  Juan  Ortiz,  C.  M.  Mao- 
4oneU,  F.  Benanides  and  Raymond  Martin,  upon  the  bond  of  Gonzales,  as  tax 
collector,  for  neglect  to  pay  over  taxes  alleged  to  have  been  collected  in  Webb 
and  Encinal  counties,  in  the  years  1888  and  1884.  Plaintiff  recovered  judg- 
ment, but  for  a  less  amount  than  was  claimed  to  be  due.  Motion  for  new 
trial  was  denied,  and  plaintiff  appeals.  The  third  assignment  of  error  men- 
tioned in  the  opinion  is  tbe  admission  of  oral  evidence  to  prove  the  date  of 
the  qualification  of  defendant  Gonzales  as  sheriff  and  tax  collector  for  tbe 
term  of  1885  and  1886,  and  the  evidence  of  C.  G.  Pierce  to  the  effect  tliat  the 
sum  of  S635.88,  claimed  to  be  due  on  the  fourth  quarterly  report  of  1884,  was, 
AS  shown  by  the  stubs,  collected  after  the  qualification  of  the  collector  for  the 
terms  of  1885  and  1886.     The  remaining  facts  are  stated  in  the  opinion. 

MoLane  &  Atlee  and  ff.  G.  DickUison,  for  appellant.  Thornas  W,  Dodd  et 
at.,  for  appellees* 

Gaines,  J*  Appellant  brought  this  suit  in  the  court  below,  upon  the  bond 
of  appellee,  as  ex^jffhio  tax  collector  of  the  county,  to  recover  taxes  alleged  to 
have  been  collected  by  him  as  such  collector  during  the  years  1883  and  1884, 
and  not  paid  in  according  to  law.  The  county  recovered  a  judgment  in  the 
court  below,  but  it  being  for  a  less  sum  than  was  claimed  in  its  petition,  it 
has  appealed  to  this  court. 

During  the  progress  of  the  trial  counsel  for  appellant  offered  in  evidence 
4;ertain  reports  purporting  to  have  been  made  by  Gonzales,  in  his  official  ca- 
pacity, of  occupation  taxes  collected  by  him.  These  were  objected  to  on  the 
grounds — First,  that  they  were  not  sworn  to,  and,  second,  that  they  were  not 
signed  by  Gonzales  himself;  and  were  excluded  by  the  court.  In  this  we  think 
there  was  error.  Some  of  the  reports  were  signed  on  the  back,  in  tbe  name 
of  the  sheriff  and  collector,  by  his  deputy,  and  all  showed  upon  their  face  that 
they  were  the  official  reports  made  by  Gonzales,  as  tax  collector  of  the  county, 
and  appeared  to  come  from  the  proper  custody.  Copies  were  annexed  to  and 
made  parts  of  the  petition  and  were  alleged  to  have  been  made  by  him  in  his 
official  capacity.  The  statute  which  requires  a  report  does  not  provide  that 
they  shall  be  sworn  to,  (Rev.  St.  art.  4764,)  and  if  it  did  it,  we  do  not  see 
why  they  should  not  be  good  evidence  against  him  as  admissions,  although 
unaccompanied  by  any  affidavit.  His  name  appearing  in  the  report  should  be 
presumed  to  be  put  there  by  his  authority,  and  we  think  it  should  be  deemed 
a  sufficient  signature,  accompanied  as  it  is  with  his  official  designation  to  au- 
thenticate the  document  as  his  official  act. 

But  it  is  insisted  on  behalf  of  appellees,  that  if  this  was  error,  it  was  harm- 
less, because  the  court  subsequently  admitted,  over  their  objection,  the  official 
ledger  of  the  county,  which  contained  the  footings  of  these  reports  as  debits 
against  Gonzales,  But  there  is  no  findings  of  fact,  by  the  court  in  the  record, 
and  we  cannot  say  whether  the  court  considered  these  footings  or  not.  In 
iCing  V.  Ireland,  5  S,  W.  Rep.  499,  this  court  held  a  "county  ledger"  Incom- 
petent evidence  against  a  sheriff  in  a  suit  of  this  character,  and  it  should  have 
been  neither  admitted  nor  considered  in  the  csise. 

But  appellees  further  insist  tliat,  in  order  to  charge  them  for  occupation 
taxes  collected  by  Gonzales,  appellant  should  have  shown  that  the  commission- 
ers' court  had  made  levies  of  such  taxes  for  the  years  1883  and  1884.    But  we 
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are  of  opinion  that  if  it  had  been  shown  that  no  levy  was  in  fact  made  for 
either  year,  after  the  collector  had  received  the  taxes,  neither  he  nor  his  sure- 
ties can  be  heard  to  set  up  their  illegality  in  defense  of  an  action  against  them 
for  not  paying  them  over.  The  collector  himself  is  clearly  estopped.  The 
sureties  have  bound  themselves  for  the  faithful  performance  on  his  part  of 
the  duties  of  his  office  as  tax  collector;  and  where  taxes  have  been  volunta- 
rily paid,  though  illegal,  it  is  the  doty  of  the  collector  to  pay  them  over  to 
the  treasurer  of  the  county.  It  has  been  accordingly  held  by  this  court  and 
other  courts,  that  in  such  a  case  the  sureties  as  well  as  the  principal  are 
bound.  Morris  v.  State,  47  Tex.  583;  Qtoan  v.  State,  48  Tex.  129;  Ford  v. 
Clough,  8  Me.  834;  Johnson  v.  Boodridge,  15  Me.  29;  Orono  v.  Wedoewood, 
4A  Me.  49;  Trescott  v.  Moan,  50  Me,  347;  Williamston  v.  WillU,  16  Gray, 
427;  State  v.  Woodside,  8  Ind.  104;  StaU  v.  Rushing,  17  Fla.  226, 

We  are  also  of  the  opinion  that  the  court  erred  in  admitting,  over  appellant's 
•objection,  evidence,  that  many  of  the  tax-payers  of  Encinal  county,  who  had 
paid  taxes  to  Gonzales  during  the  years  1888  and  1884,  were  non-residents  of 
that  county.  It  was  held  by  this  court,  in  Cattle  Co.  y.  Faught,  5  S.  W.  Kep. 
494,  tliat  personal  property  lying  in  unorganized  counties  belonging  to  non- 
residents is  liable  to  the  assessment  and  collection  of  taxes  by  the  officers  of 
the  county  to  which  it  is  attached  for  judicial  purposes.  Hence  it  is  to  be  pre- 
eumed  that  the  taxee  so  paid  were  lawfully  assessed  upon  personal  property, 
4ind  the  evidence  should  have  been  excluded.  *  If  it  had  been  shown  that  the 
assessment  was  upon  real  estate  belonging  to  non-resident^s,  we  would  have 
had  a  different  question,  but  one  which  we  do  not  feel  called  upon  to  decide  in 
advance. 

The  court  was  also  in  error  in  admitting  the  evidence  complained  of  in  ap« 
pellant's  third  assignment.  The  bond  itself,  with  its  approval,  was  the  best 
evidence  of  the  time  of  Gonzales*  qualification  as  tax  collector  after  his  elec- 
tion in  1884;  and  if  the  witness  Pierce  was  testifying  as  to  the  contents  of  the 
<x>llector'8  stubs,  (as  it  appears  to  us  from  the  record,)  the  stubs  themselves 
were  the  proper  proof  of  the  dates  of  the  payments  evidenced  by  them.  If  the 
witness  had  known  the  dates  of  his  own  knowledge,  it  was  not  improper  for 
him  to  testify  to  them. 

The  other  questions  presented  are  not  likely  to  arise  upon  another  trial,  and 
need  not  be  considered.  For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 


BUREOW  tj.  Zafp. 

(Supreme  Court  of  Texas,    January  10, 1888.) 

1.  OcARANTT — Or  Neootiablb  Instrumekt — ^Release  of  Guabantob. 

A  yendor  took  for  the  purchase  price  the  vendee^s  three  notes  falling  due,  respect- 
ively, on  the  jQjnt  day  of  January,  1884, 1886.  and  1886,  and  all  to  become  due  on  fail- 
ure to  pay  any  one  at  maturity.  A  lien  on  the  land  also  was  expressly  retained.  On 
NoTemper  28, 1888,  the  vendor  indorsed  the  notes  with  a  guaranty  of  payment.  Ac- 
tion on  the  guaranty  was  brought  November  8, 1886.  Since  the  transfer  of  the 
notes  the  vendee  had  been  continuously  Insolvent,  but  the  evidence  tended  to  show 
that  the  land  had  been  greatly  improved  by  the  erection  of  buildings  and  fences,  and 
by  cultivation.  Held,  thait  the  f ulure  to  bring  the  action  at  the  first  term  after  the 
maturity  of  the  notes,  they  never  having  been  protested,  did  not  relieve  defendant 
from  liabmty. 

S.  Appeai/—Kbvibw— Weight  and  Stjfficienct  of  Evidence. 

Where  the  defendant  in  an  action  to  charge  him  as  guarantor  of  a  promissory 
note  transferred  by  him  alleges  that  the  words  of  guaranty  were  not  written  in  the 
transfer  at  the  time  he  signed  it,  and  two  witnesses  testify  that  such  guaranty  was 
then  included  in  the  transfer,  and  two  other  witnesses  testify  to  the  contrary,  a 
flndiuK  of  the  trial  judge  in  opposition  to  the  defendant's  allegations  will  not  be 
disturbed  on  appeaL 


A  finding  of  fact  of  the  insolvency  of  a  third  party,  based  on  evidence  consisting 
largely  of  the  opinion  of  a  witness  who  was  not  cross-examined  as  to  the  facts  giv- 
ing rise  to  it  will  not  be  disturbed. 
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Appeal  from  circuit  court,  Payette  county;  H.  Teichmuexler.  Judge. 
Action  by  Hugo  Zapp  against  W.  T.  Burrow,  as  indorser  and  guarantor 
of  three  promissory  notes.     Plaintiff  had  Judgment,  and  defendant  appealed. 
Phelps  &  LaiUf  for  appellants.    Broion  dt  Dunn,  for  appellee. 

Stayton,  J.  To  secure  the  purchase  money  of  a  tract  of  land  sold  by  ap- 
pellant to  Klemick,  the  latter  executed  to  the  former  his  three  negotiable 
notes,  each  for  the  sum  of  $200;  one  due  January  1, 1884,  another  January  1, 
1885,  and  the  last  January  1, 1886.  A  lien  was  expressly  retained  on  the  land, 
and  by  the  terms  of  the  notes  they  were  aU  to  become  due  on  failure  to  pay 
any  one  at  its  maturity.  All  the  notes  were  transferred  to  the  appellee  by 
writings  thereon  which  were  alleged  to  have  been  signed  by  the  appellant  and 
in  words  as  follows:  "FAYETTEVTiLE,  Tex.,  Nov.  23,  1883.  For  value  re- 
ceived, I  hereby  transfer  the  within  note  to  Hugo  2^pp,  and  hereby  guaranty 
payment  of  same.**  On  second  note:  "Fayettbvillb,  Tex.,  Nov.  23, 1883. 
For  value  received,  I  hereby  transfer  the  within  note  to  Hugo  Zapp,  and 
hereby  guaranty  its  payment. "  On  third  note:  "For  value  received  I  hereby 
transfer  the  within  note  to  Hugo  Zapp,  and  guaranty  its  payment.'*  The  ap- 
pellant admitted  the  transfer  of  the  notes,  but  alleged  that  the  words  consti- 
tuting a  guaranty  were  not  embraced  in  the  writings  on  the  notes  at  the  time 
he  signed  the  transfers.  The  evidence  on  this  question  was  conflicting;  two 
witnesses  swearing  that  all  the  words  embraced  in  the  transfer  and  guaranty 
were  written  as  alleged,  and  as  they  appeared  on  the  notes,  when  offered  in 
evidence,  when  signed  by  the  appellant,  while  two  witnesses  stated  to  the 
contrary.  The  case  was  tried  without  a  jury,  and  the  judge  found  that  the 
averments  of  the  petition  were  true.  ThiJB,  under  such  a  conflict  of  evidence, 
must  be  held  conclusive  of  the  fact  that  the  averments  of  the  petition  are  true; 
from  which  it  follows  that  the  appellant  stood  in  the  relation  of  an  indorser,. 
and  also  as  a  guarantor. 

This  action  was  not  brought  until  November  8,  1886,  and  the  appellant 
sought  to  sliield  himself  from  liability  by  the  fact  that  it  was  not  brought  to 
the  first  term  after  the  maturity  of  the  notes;  they  never  having  been  pro- 
tested. The  appellee  alleged  that  EHemick  was  insolvent  at  the  time  the  notes 
were  transferred  to  him,  and  that  he  had  so  remained  continuously;  having 
no  property  which  could  be  by  law  subjected  to  the  payment  of  the  notes  other 
than  the  land  for  which  the  notes  were  given,  which  by  this  suit  is  sought  to 
be  subjected  to  their  payment.  The  judge  found  that  this  was  true,  and,  in 
effect,  that  the  appellant  had  suffered  no  injury  by  the  failure  of  the  appellee 
sooner  to  bring  suit  to  enforce  the  payment  of  the  notes.  The  evidence  on 
which  this  finding  was  made  consists  largely  of  the  opinion  of  a  witness,  but 
the  appellant  seems  not  to  have  deemed  it  necessary,  by  a  cross-examination^ 
to  ascertain  upon  what  facts  the  opinion  was  based.  So  standing  the  matter, 
the  finding  of  fact  cannot  be  disturbed. 

If  Klemick  was  notoriously  insolvent,  then,  to  hold  the  appellant  bound  as 
an  indorser,  it  was  not  necessary  that  suit  should  have  been  brought  at  the 
first  term  of  the  court  after  the  notes  matured.  Insall  v.  Robscn,  16  Tex. 
130;  FisTier  v.  Phelps,  21  Tex.  565;  Rev.  St.  1208.  If,  however,  the  facts 
had  been  such  as  to  relieve  the  appellant  from  liability  as  an  indorser,  it  would 
not  follow  that  he  would  be  relieved  from  liability  as  guarantor;  for  a  failure 
to  use  such  diligence  as  is  necessary  to  fix  the  liability  of  an  indorser  does  not 
absolutely  discharge  a  guarantor,  and  he  will  be  discharged  in  such  case  only 
to  the  extent  he  may  have  sustained  loss  or  injury  by  the  delay  in  enforcing 
the  demand.  ArenU  v.  Com.,  18  Grat.  770;  Voltz  v.  Harris,  40  111.  159;  Rhett 
V.  Poe,  2  How.  484;  Reynolds  v.  Douglass,  12  Pet.  497;  Bashford  v.  Shaw, 
4  Ohio  St.  268;  Bank  v.  Kerchetal,  2  Mich.  513;  Fuller  v.  Scott,  8  Kan.  33^ 
Story,  Prom.  Notes,  460,  and  cases  cited  in  notes.  2  Daniel,  Neg.  Inst.  §§  1754, 
1788.    The  evidence  tends  to  show  that  there  lias  been  no  depreciation  in  the 
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value  of  the  lands  for  which  the  notes  were  given;  that  the  land  was  unim- 
proved when  bought,  but  was  greatly  improved  by  the  erection  of  a  house, 
stable,  lots,  and  fences;  under  which  about  35  acres  of  tlie  land  has  been  im- 
proved and  put  in  cultivation,  and  we  see  no  reason  for  holding  that  the  find- 
ings of  fact  are  not  sustained  by  the  evidence. 
There  is  no  error  in  the  Judgment,  and  it  will  be  affirmed. 


RATiaAK  V.  Haxxowat. 

(Supreme  Cov/rt  of  Texcu,    January  10, 1888.) 

Courts— Intbbtor  State  CouBTS—JtmisDioTioN— Amount  ik  Controvisrst. 

Plaintiff  bronglit  an  action  in  thedistilct  oonrt  for  the  recovery  of  a  debt  amount- 
ing to  over  9600.  Defendant  claimed  offsets  which  rednoed  the  amount  of  plaintiff's 
claim  below  $500,  and  these  offsets  being  admitted  by  the  plaintiff,  defendant  moved 
to  dismiss  the  cause,  as  it  was  shown  that  plaintiff's  claim  was  less  than  the  amount 
necessary  to  give  the  district  court  jurisdiction.  Held^  that  in  the  absence  of  any 
showing  of  fraud  the  averments  in  the  petition  were  conclusive  as  to  the  amount  of 
the  claim  so  far  as  the  amount  related  to  the  jurisdiction  of  the  court. 

Appeal  from  district  court,  Fayette  county;  H.  Teichmtteller,  Judge, 
This  action  was  brought  by  B.  £.  Hallo  way  against  T.  Hatigan.    Judgment 

was  rendered  for  the  plaintiff,  and  the  defendant  appeals.    The  facts  appear 

sufficiently  in  the  opinion. 
Robson  (&  Rosenthal^  for  appellant. 

Willie,  0.  J.  The  appellee  brought  this  suit  to  recover  of  the  appellant 
the  sum  of  $505.89,  balance  alleged  to  be  due  the  former  for  money  paid  for 
the  benefit  of  the  appellant,  after  deducting  certain  credits  to  which  t!.j  pe- 
tition admitted  the  appellant  was  entitled.  Judgment  by  default  was  ren- 
dered for  the  plaintiff  below  for  the  sum  of  $526.30.  Subsequently  the  de- 
fendant moved  to  set  aside  this  judgment,  alleging  excuses^for  his  failure  to 
appear  and  plead  to  the  cause,  and  further  that  he  was  entitled  to  other  credits 
besides  those  admitted  in  the  petition.  The  court  having  intimated  that  it 
would  grant  the  motion,  the  plaintiff  remitted  all  the  amounts  claimed  as 
credits  by  the  defendant,  and  took  judgment  for  the  balance,  and  the  motion 
was  overruled.  He  also  moved  to  dismiss  the  cause,  because  the  remittitur, 
taken  in  connection  with  the  pleadings  and  motion  for  new  trial,  showed  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the  suit.  The  refusal 
of  the  court  to  grant  this  motion  is  the  subject  of  the  only  assignment  of  error 
relied  on  in  this  court. 

Had  the  credits  claimed  in  the  motion  for  a  new  trial  been  allowed  in  the 
petition,  the  amount  sued  for  would  have  been  insufficient  to  give  the  court 
jurisdiction  of  the  cause.  But  the  sum  claimed  in  the  petition  was  over  8500, 
and  upon  its  face  the  court  had  jurisdiction.  Under  our  decisions,  the  amount 
claimed  in  the  petition  determines  the  jurisdiction,  and  that  question  is  con- 
cluded by  its  averments,  unless  it  otherwise  appears  that  an  attempt  has  been 
made,  through  improper  averments,  to  give  the  court  cognizance  of  a  cause 
which  it  is  not  authorized  to  adjudicate.  Dwyer  v.  Bassett,  68  Tex.  274; 
Tidball  v.  Eichoff^  66  Tex.  58.  There  is  no  allegation  in  either  of  the  mo- 
tions filed  by  the  appellant  that  any  fraud  upon  the  jurisdiction  of  the  district 
court  was  attempted  in  this  case.  It  is  merely  alleged  that  the  plaintiff  knew 
the  facts  set  forth  in  the  motion  for  a  new  trial  at  and  before  the  time  he  re- 
covered the  judgment  for  $526.30.  This  may  have  been  true,  and  yet  the 
plaintiff  may  not  have  been  aware  of  the  credits  at  the  time  of  commencing 
the  suit.  Some  of  them  did  not  accrue  until  after  the  suit  was  brought,  ac- 
cording to  the  defendant's  own  showing.  There  is  no  averment  that  the  $8 
payment  was  made  before  suit  brought;  or  that  the  plaintiff  knew  at  that 
time  that  the  account  for  which  he  credited  defendant  in  the  sum  of  $10 
amounted  to  $17.40.  As  to  the  accepted  order  for  $61.80,  there  is  no  allega- 
V.6s.w.iio.l0— 50  Cr\r\ci\o 
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tion  that  it  was  received  as  a  payment  pro  tanto  upon  the  debt  sued  on.  For 
aught  that  appears  from  the  record  this  acceptance  may  have  been  taken  as  a 
collateral,  or  with  the  understanding  that  when  paid  the  amount  should  be 
credited  upon  the  appellant's  indebtedness.  If  so,  theplaiutiff  was  not  bound 
to  give  the  credit  till  the  acceptance  was  paid,  and  was  authorized  to  bring 
suit  for  the  full  amount  of  his  demand  without  reference  to  the  draft.  If,  on 
the  other  hand,  the  defendant  was  entitled  to  have  it  credited,  it  was  subject- 
matter  for  his  pleadings  in  defense.  As  the  statits  of  the  indebtedness  at  the 
time  of  the  commencement  of  the  suit,  and  not  at  the  date  of  the  judgment, 
determines  the  jurisdiction  of  the  court,  and  there  is  nothing  in  the  record  to 
show  that  at  the  former  date  it  was  less  than  $500,  and  that  tlie  plaintiff  in- 
tended a  fraud  upon  the  jurisdiction  of  the  court  by  suing  for  more  than  that 
amount,  we  think  the  motion  to  dismiss  was  properly  overruled.  The  entry 
of  a  remittitur  for  the  amount  of  the  credits  claimed  by  the  appellant  does 
not  show  that  he  was  entitled  to  them  at  the  commencement  of  the  suit,  and 
that  this  fact  was  known  to  the  appellee.  The  latter  may  have  been  willing 
to  admit  that  at  the  date  of  the  judgment  or  of  the  remittitur  the  appellant 
was  entitled  to  them,  though  not  so  entitled  at  the  commencement  of  the  suit; 
or  he  may  have  made  the  entry  merely  to  have  the  delay,  expense,  and  trouble 
of  another  trial. 
There  is  no  error  in  the  judgment,  and  it  is  attirmed. 


Farley  o.  Deslandb  et  al. 
(Supreme  Cov/rt  of  Texas.    January  10, 1888.) 

1,  Dbbd — Description — Parol  Evidbwob  to  Explain 

Property  conveyed  by  deed  was  described  as  "the  lower  or  sonthhalf  of  premium 
league  No.  2,  from  the  mouth  of"  a  creek  emptying  itself  Into  a  river  a  short  dis- 
tance east  01  the  grant.  In  an  action  of  trespass  to  try  title,  evidence  was  offered 
to  show  that  among  the  settlers  in  the  country  the  words  "lower"  and  "south"  were 
used  interchangeably  to  denote  down  the  stream,  and  an  interpretation  was  con- 
tended for  which  would  have  conveyed  the  half  nearest  the  mouth,  such  portion 
being,  however,  the  eastern  half  of  the  league.  Held  that,  the  action  not  being  be- 
tween the  parties  to  the  deed,  the  evidence  was  not  admissible,  as  it  tended  to  fix 
upon  unambiguous  words  a  meaning  different  to  that  which  the  law  attaches  to 
them.i 

9.  Bamb^^Deolarationb  ov  thb  OBioiiTAii  Gbantobs. 

In  an  action  of  trespass  to  try  title  to  land,  defendant  offered  evidence  of  declara- 
tions showing  the  construction  put  upon  the  description  by  parties  from  whom 
plaintiffs  derived  title,  and  tending  to  show  anmistafce  in  the  description.  Held 
that  plaintiffs,  having  purchased  without  any  knowledge  of  a  mistake  in  the  descrip- 
tion, were  entitled  to  rely  upon  it  as  it  appcKared  in  the  deed,  and  that  the  evidence 
was  not  admissible. 

8.  Sahb— -Construction  op  Description. 

Property  conveyed  by  deed  was  described  as  "the  lower  or  south  half"  of  a  cer- 
tain tract.  The  boundary  lines  of  the  parcel  running  nearest  north  and  south  ran 
north  19  deg.  E.,  while  the  other  lines  ran  north  71  deg.  W.  Held,  that  the  portion 
granted  should  be  ascertained  by  dividing  the  parcel  by  a  line  run  north  71  deg.  W., 
and  that  the  most  southerly  part  was  the  portion  conveyed. 

Error  from  district  court,  Burleson  county;  J.  B.  MgFarland,  Judge. 

This  was  an  action  of  trespass  to  try  title  and  was  brought  by  E.  A.  Des- 
lande  and  another  against  M.  Farley.  Judgment  for  plaintiffs.  Defendant 
brings  error. 

F.  M,  Adams,  for  plaintiff  in  error.  F.  N.  Frendergast,  JV.  P.  QarreU^ 
and  W,  T.  Hefley,  for  defendants  in  error. 

Station,  J.  Four  leagues  of  land  in  one  body  were  granted  to  Sterling  G. 
Robertson,  and  there  was  no  separate  survey  of  each  league.    On  February 

1  Respecting  the  admissibility  of  parol  testimony  to  explain  a  latent  ambiguity  In  a 
will,  deed  or  other  instrument,  see  Decker  v.  Decker,  (HL)  12  N.  £.  Rep.  750,  and  note. 
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S,  1838,  Robertson  conveyed  to  Niles  F.  Smith  a  part  of  the  four  leagues,  by  a 
<Jeed  which  described  the  land  conveyed  as  follows:  "A  tract  of  land  situated, 
lying,  and  being  in  Milam  county,  Texas,  containing  2,222  acres,  the  same 
being  the  lower  or  south  half  of  premium  league  No.  2,  from  the  mouth  of 
Elm  creek,  on  the  west  side  of  the  Brazos  river,  in  Bobertson*s  colony,  the  same 
being  a  half  of  a  league  taken  from  the  four  premiums  granted  to  Sterling  C. 
Robertson  by  the  government  of  Coahuila  and  Texas,  lying,  being,  and  situ- 
uated  on  and  near  the  aforesaid  Elm  creek.  The  length  of  the  four  leagues 
is  from  east  to  west,  and  the  width  from  north  to  south,  the  length  being  over 
20,000  varas,  and  the  width  not  equal  at  different  places,  on  account  of  the 
unequal  lengths  of  the  surveys  on  Little  river,  back  of  which  the  four  leagues 
are  situated.  The  lines  of  the  four*league  grant  running  nearest  north  and 
south  run  north  19  deg.  E.,  while  the  long  lines  were  north  71  deg.  W.  The 
appellees  deralgn  the  title  under  the  deed  made  by  Robertson  to  Smith,  and, 
prior  to  the  time  that  was  made,  Robertson  had  conveyed  one  league  of  the 
grant  off  of  the  eastern  end  to  another  person.  Elm  creek  runs  through  al- 
most the  entire  length  of  the  four  leagues,  but  at  no  place  constitutes  one  of 
the  boundaries  of  the  grant,  and  empties  into  Little  river  a  short  distance 
east  of  the  eastern  line  of  the  grant.  The  league  conveyed  by  Robertson  be- 
fore he  made  the  conveyance  to  Smith  is  the  league  nearest  to  the  mouth  of 
Elm  creek,  cut  off  from  the  other  three  leagues  by  a  line  run  north  19  deg. 
E.,  and  is  designated  as  '* League  No.  1."  After  Robertson  made  the  convey- 
ance to  Smith,  he  made  a  conveyance  of  1,688  acres  to  Farley  and  Jewett,  in 
which  he  authorized  them  to  select  from  the  unsold  part  of  the  four  leagues, 
and  the  right  given  by  this  conveyance  now  rests  in  the  appellant.  Under  this 
last  deed  a  selection  was  made  which  will  not  conflict  with  the  land  which  the 
appellees  are  entitled  to  under  the  deed  made  to  Smith,  if  the  half  league  so 
conveyed  is  to  be  located  next  to  the  league  sold  by  Rooertson  before  the  deed 
was  made  to  Smith,  and  by  a  line  run  across  the  entire  grant  on  course  north 
19  deg.  E.,  at  such  distance  from  the  eastern  line  of  the  four  leagues  as  will 
cut  off  one  league  and  a  half  of  land. 

The  appellant  contends  that  the  land  which  passed  to  Smith  should  be  thus 
located,  and  that  a  half  of  league  of  land  so  located  will  be  the  lower  or  low- 
est half  of  league  No.  2,  on  Elm  creek,  i.  e.,  that  such  a  half  league  will  be  the 
half  league  of  league  No.  2  nearest  to  the  mouth  of  Elm  creek,  although  it  will 
be  the  eastern  half  of  that  league  if  it  be  cut  off  from  the  other  part  of  the 
grant  on  its  western  boundary  by  a  line  run  north  19  deg.  E.,  as  was  league 
number  one.  Both  parties  agree  that  league  No.  2,  as  contemplated  by  the 
deed  from  Robertson  to  Smith,  should  be  located  next  to  league  No.  1,  and  its 
western  limit  be  defined  by  a  line  run  north  19  deg.  E.,  at  such  point  as  will 
give  two  leagues  of  land  between  the  line  so  run  and  the  eastern  line  of  the 
grant.  The  appellees,  however,  contend  that  the  half  of  league  No.  2,  as  de- 
scribed by  the  deeds  under  which  they  claim,  will  embrace  the  southern  half 
of  league  No.  2,  and  that  this  league  should  be  divided  by  a  line  run  through 
its  center  on  a  course  north  71  deg.  W.  This  question  was  considered  on  a 
former  appeal  in  this  case,  and  the  construction  placed  on  the  deed  under  which 
the  appellees  claim  was  that  they  now  contend  for.  68  Tex.  590.  It  was  held 
that  the  proper  construction  gave  to  the  appellees  the  southern  half  of  league 
No.  2,  which  requires  that  league  to  be  equally  divided  into  two  parts  by  a 
line  run  north  71  deg.  W.,  and  that  the  most  southern  half,  as  thus  defined,  is 
the  land  to  which  the  appellees  are  entitled.  We  still  think  this  the  true  con- 
struction of  the  deed  under  which  the  appellees  claim,  and  that  the  court  prop- 
erly instructed  the  jury  to  find  a  verdict  in  their  favor,  which,  it  is  agreed 
under  the  pleadings,  is  but  a  finding  that  they  are  entitled  to  the  southern 
half  of  league  No.  2,  divided  by  a  line  run  on  the  course  named. 

It  is,  however,  contended  that  evidence  should  have  been  admitted  tending 
to  show  that,  at  the  time  the  deed  from  Robertson  to  Smith  was  made,  the 
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inhabitants  of  the  country  generally  used  the  words  "lower"  and  "south'*  in 
the  same  sense;  tliat  when  used  in  relation  to  land  eiich  meant  that  part  of  the 
land  further  down  any  stream  on  which  it  might  front,  or  which  might  run 
through  the  land.  We  are  of  the  opinion  that  there  was  no  error  in  exclud- 
ing evidence  of  this  character;  for,  if  believed,  it  might  have  influenced  the 
jury  to  a  finding  which  the  true  construction  of  the  words  used  in  the  deed 
forbid.  There  was  no  ambiguity  in  the  deed,  and  the  court  correctly  refused 
to  hear  evidence  to  fix  upon  words  used,  in  it  a  meaning  different  to  that 
which  they  ordinarily  bear  and  which  the  law,  in  their  connection,  attaches 
to  them.  If  the  controversy  was  between  Bobertson  and  Smith,  and  it  could 
be  shown  that  through  mutual  mistake  language  not  intended  was  used  to  de- 
scribe the  land  intended  to  be  conveyed,  then  this  might  be  shown.  Evi- 
dence as  to  declarations  of  Bobertson  and  Smith  tending  to  show  which  land 
they  each  understood  to  be  conveyed  by  the  deed  was  offered  and  rejectedr 
and  we  think  correctly  so;  for  vendees  of  Smith  in  the  absence  of  knowledge 
that  a  mistake  in  the  description  of  the  land  intended  to  be  conveyed  by 
Robertson  to  Smith  had  been  made  in  the  deed,  if  a  mistake  in  this  respect 
occurred,  were  entitled  to  rely  on  the  description  contained  in  the  deed. 
These  conclusions  are  decisive  of  the  case,  and  it  becomes  unnecessary  to 
consider  the  assignments  of  error  separately. 
There  is  no  error  in  the  judgment,  and  it  will  be  afl^med. 


WiTTBEOKKR   0.  WOLTEBS. 
(Supreme  Cawrt  of  Texag,    January  10, 1888.) 
1.  Equity— Rbfobmatiok— Mistake— EsTOPPKL. 

Plaintifl  owned  two  lota  adjacent  to  each  other,  and  sold  one  to  defendant.  The 
deed  described  the  lot  as  extending  382  varas  east  and  west  and  195  varas  north  and 
south,  and  the  purcha^  price  was  flxed  at  a  certain  amount  per  acre  for  the  nmn- 
ber  of  acres  contained  in  a  lot  of  those  dimensions.  Afterwards  it  was  discovered 
that  the  lot  actually  extended  only  900  varas  east  and  west,  and  plaintifl  told  de- 
fendant to  move  the  fence  between  the  two  lots  82  varas  further  west,  so  that  the  lot 
would  correspond  to  the  deed,  which  was  done,  and  plaintifl  was  pam  the  full  pur- 
(diase  price.  Held^  that  this  was  a  confirmation  of  the  deed  as  originally  exeouted, 
and  estopped  plaintifl  from  asking  a  correction  of  the  deed. 
3.  Trespi.88— To  Tbt  Title— Evidbncb, 

In  an  action  of  trespass  to  try  title,  where  the  defendant  relied  upon  a  deed  from 
plaintifl  which  covered  the  land  in  question,  and  which  the  plaintifl  claimed  was  due 
to  a  mistake  in  the  description,  it  is  competent  for  the  defendant  to  show  that  the 
plaintifl  had,  on  discovery  of  the  mistake,  confirmed  the  deed  as  executed,  and  re- 
ceived the  purchase  money  for  the  excess  of  the  land. 

Appeal  from  district  court,  Fayette  county;  H.  TsiOHMtTELi.EB,  Judge. 

This  was  an  action  of  trespass  to  try  title,  brought  by  J.  H.  Wittbecker 
against  Robert  Welters.  Judgment  was  rendered  for  defendant,  and  the 
plaintiff  appeals. 

Moore^  Duncan  dk  Meerscfieidt,  for  appellant.  Phelps  <£  Lane^  for  appel- 
lee. 

Gaines,  J.  On  the  third  day  of  October,  1883,  appellant  and  wife  con- 
veyed to  appellee,  by  deed,  a  tract  of  land  which  was  described  in  the  convey* 
ance  as  follows:  "All  that  tract  of  land  situate  in  Fayette  county,  state  of 
Texas,  adjoining  the  town  of  Shulenberg,  part  of  the  J.  A.  Anderson  league, 
beginning  at  Franz  A.  Stanzel's  N.  £.  comer;  thence  S.  195  vrs.  to  street; 
thence  west  to  Wittbecker's  corner,  332  vrs.;  thence  N.  195  vrs.;  thence  E. 
332  vrs.  to  the  beginning.''  The  land  was  sold  by  the  acre,  and  the  field-notes 
embraced  11  1-16  acres,  for  which  the  deed  called.  At  the  time  of  the  con- 
veyance, appellant  had  a  fence  running  north  and  south  across  the  tract 
therein  described,  and  300  varas  west  of  its  east  boundary  line.  He  then 
owned  also  the  land  lying  west  of  the  fence,  and  also  west  of  the  premises  de* 
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scribed  in  the  fleld-notes,  taking  course  and  distance  as  the  true  calls  of  the 
survey.  The  undisputed  facts  were  that  appellant  agreed  to  sell  to  appellee 
that  portion  of  his  land  lying  east  of  the  fence  by  the  acre,  at  S90  per  acre; 
and  that  it  was  surveyed  before  the  deed  was  made.  In  measuring  the  south 
boundary  line,  however,  a  mistake  was  made,  and  it  was  set  down  at  332 
varas  in  length,  instead  of  800  varas,  which  was  shown  to  be  the  true  dis- 
tance. The  north  boundary  line  was  not  actually  measured,  but,  as  the  deed 
shows,  was  also  set  down  as  being  332  varas  long.  About  two  years  after  the 
date  of  the  deed,  and  before  the  purchase  money  of  the  land  was  fully  paid, 
the  mistake  was  discovered.  One  Misigas,who  was  the  nephew  of  appellant, 
testified  that  in  1885  he  and  appellant  measured  the  land,  and  found  the  dis- 
tance from  the  south-east  corner  to  the  fence  only  300  varas ;  and  that  by  di- 
rection of  appellant  he  told  Wolters  to  move  his  fence  82  varas  further  west; 
^nd  that  he  collected  the  last  note  due  for  the  purchase  money,  and  deducted 
the  interest  on  $90,  the  price  of  an  acre,  for  the  two  years  before  appellee 
changed  the  inclosure,  and  thereby  took  possession  of  the  strip  which  orig- 
insdly  lay  west  of  the  fence.  Appellee  testified  to  the  same  effect;  but  ap- 
pellant, in  his  testimony,  said  he  had  no  recollection  of  these  transactions; 
but  that,  when  the  mistake  was  discovered,  he  offered  to  make  a  deduction  from 
the  unpaid  purchase  money  of  the  excess  called  for  by  the  notes.  The  court, 
however,  found  against  him  upon  this  matter,  and  the  evidence  amply  war- 
rants the  conclusion.  The  appellant  brought  the  suit  in  the  court  below,  in 
the  form  of  an  action  of  trespass  to  try  title,  claiming  two  tracts  of  land,  one 
of  which  it  is  to  be  presumed  embraces  the  land  or  a  part  of  the  land  included 
by  the  course  and  distance  called  for  in  his  deed  to  appellee.  Defendant  dis- 
claimed as  to  all  the  land  sued  for  by  plaintiff,  except  that  described  in  his 
deed,  to  which  he  set  up  the  conveyance  in  controversy  as  title.  The  court 
found  the  facts  substantially  as  has  been  stated,  and  gave  judgment  for  the 
defendant  for  the  land  claimed  by  him,  and  for  his  costs. 

Appellant  contends  that  the  surveyor,  in  running  the  lines  of  the  track, 
prelitninary  to  the  sale,  having  followed  as  its  west  boundary  the  line  which 
is  800  varas  west  of  the  east  boundary  thereof,  and  the  parties  having  intended 
a  transfer  of  only  so  much  of  the  land,  this  survey  so  actually  made  should 
govern,  and  in  support  of  his  position  invokes  the  rule  that,  in  case  of  conflict- 
ing calls,  the  footsteps  of  the  surveyor  must  be  followed.  But  we  are  of 
opinion  the  rule  does  not  apply  to  the  case  made  in  the  court  below.  Here 
there  is  no  conflict  in  the  calls.  There  being  no  evidence  that  plaintiff  had  a 
•corner,  300  varas  west  of  the  southeast  corner  of  the  tract  in  question,  we 
must  construe  the  call  for  "Wittbecker's  corner"  as  meaning  the  comer  made 
by  the  field-notes  themselves,  and  not  as  a  call  for  a  corner  already  recognized. 
If  it  had  been  for  the  corner  of  his  inclosure,  and  it  had  appeared  that  tliere 
was  a  corner  of  the  fence  where  the  south  line  of  the  survey  reached  it,  the 
xule  would  have  been  applicable,  and  this  point  should  have  been  taken  as  the 
south-west  comer  of  the  land  conveyed  by  the  deed.  But  as  we  construe  it, 
there  is  no  conflicting  call,  and  the  distance  given  in  the  conveyance  must 
govern.  To  illustrate:  Let  us  suppose  that  Wittbecker  had  owned  the  land 
on  both  sides  of  the  east  boundary  line  of  the  tract  conveyed,  and  that  after 
the  agreement  and  survey,  which  were  proved  upon  the  trial,  the  deed  had 
•been  executed  calling  by  mistake  for  lines  running  first  south,  then  east,  then 
north,  and  then  West  the  respective  distances  so  as  to  describe  a  survey  of  the 
.same  dimensions  lying  east  of  the  beginning  line,  instead  of  west  as  intended, 
-—could  it  be  held  that  this  conveyed  the  tract  actually  surveyed,  and  not  that 
described  in  the  deed?  We  think  not.  The  deed  would  have  conveyed  the 
legal  title  to  the  land  as  described  in  it,  though  either  party  would  have  had 
the  right,  upon  proof  of  the  facts,  to  have  it  reformed  so  as  to  embrace  only 
the  land  actually  surveyed  and  intended  to  be  transferred.  So,  in  this  case, 
4ipon  the  discovery  of  the  mistake,  it  was  the  right  of  the  appellant,  upon  an 
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ofier  to  abate  the  purchase  money,  to  have  his  deed  reformed  so  as  to  conform 
to  the  original  agreement  of  sale.  But  after  the  mistake  was  made  known 
to  him,  having  received  the  entire  purchase  money,  less  the  interest  on  the 
excess,  and  having  yielded  up  possession  of  the  disputed  strip,  in  considerar 
tion  of  the  payment,  he  must  be  held  to  have  confirmed  his  deed  as  originally 
executed,  and  thereby  parted  with  his  right  to  have  it  corrected. 

Defendant's  deed  having  been  suflScient  to  convey  the  land  in  controversy, 
and  the  equities  growing  out  of  the  mistake  having  been  adjusted  between  the 
parties,  defendant  was  clearly  entitled  to  a  judgment.  But  appellant  claims 
that  because  he  pleaded  only  his  conveyance  in  answer  to  the  action,  he  should 
not  have  been  permitted  to  show  the  subsequent  paix>l  agreement.  But  we  hold 
the  deed  sufficient  upon  its  face  to  defeat  plaintiff's  suit.  If  the  latter  had 
the  right,  without  special  pleading,  to  show  that  the  land  in  controversy  wa» 
embraced  in  the  conveyance  by  mistake,  we  think  it  clear  that  the  defendant 
was  entitled,  without  additional  pleading,  to  show  that  plaintiff  had  received 
the  purchase  money  for  the  excess  of  the  land,  and  had  agreed  to  let  the  con- 
veyance stand. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Galveston,  H.  &  S.  A.  Ry.  Co.  «.  Dowb  et  dl. 

{Bwpreme  Covrt  of  Texas,    January  10, 1888.) 

1.  Injunction— Agunbt  Judgment  of  Justice— Power  of  District  CJourt. 

The  Texas  district  cotirt  has  nopower  to  grant  an  injunotion  to  enjoin  the  enforce- 
ment of  a  judgment  of  a  justioe  of  the  peace  in  a  case  where  no  appeal  lies  from  the 
justice's  judgment. 

2.  Same— Granting  anb  Dissolving — Costs. 

Where  the  court  sustained  in  part  a  petition  for  an  Injunction  to  set  aside  a  judg- 
ment  and  enjoin  the  sale  of  property  levied  upon  thereunder,  by  dissolving  an  in- 
junction as  to  the  judgment  and  sale,  but  requiring  the  constable  to  hold  and  sell 
the  property  as  realty,  it  having  been  levied  upon  aa  personalty,  it  is  error  to  ad- 
judge all  the  costs  against  petitioner. 

Ck)mmissioners*  decision.  Appeal  from  district  court,  Maverick  county;. 
D.  P.  Mark,  Judge. 

This  was  a  suit  brought  by  injunction  by  the  appellant  against  O.  G.  Do  we 
and  E.  C.  Olfman,  appellees,  in  the  district  court  of  Maverick  county,  to  re- 
strain the  enforcement  of  13  judgments  rendered  in  favor  of  Dowe  by  a  jus> 
tice  of  the  peace  of  Maverick  county  upon  18  instruments  of  writing  known 
as  "time-checks,''  signed  by  contractors  engaged  in  building  plaintiff's  rail- 
way,  to  laborers  for  work  done  for  the  contractors,  on  the  road ;  and  to  restrain 
the  sale  of  realty  levied  on  as  personal  property  to  satisfy  said  judgments. 
Tlie  petition  alleges  that  all  the  time-checks  were  payable  in  July  and  August,. 
1882,  for  less  than  820,  and  were  indorsed  by  their  respective  payees;  that 
plaintiff  was  a  stranger  to  each  and  all  of  them ;  was  not  indebted  to  the  makers^ 
the  payees,  or  to  Dowe,  the  holder;  that  each  and  all  of  the  checks  are  a  part 
of  the  checks  sued  on  in  October  27,  1883,  in  the  county  court  of  Maverick 
county,  in  a  suit  by  one  H.  J.  Ware  against  plaintiff.  No.  85,  in  which  said 
plaintiff  excepted  specially,  upon  the  ground  that  no  personal  judgment  could 
be  rendered  against  the  company,  which  exception  was  sustained  by  the  county 
court,  and,  the  said  Ware  refusing  to  amend  his  pleadings,  the  cause  was  dis- 
missed; whereupon  Ware  excepted,  and  gave  notice  of  appeal,  which  appeal 
was  never  perfected;  that  thereafter  Ware  returned  the  checks  to  Dowe,  when 
he  instituted  the  said  18  suits  in  the  justice's  court.  The  petition  f  urtlier 
alleges  that  said  checks  were  barred  by  the  statute  of  limitations  before  the 
suits  were  filed  in  the  justice's  court;  that  appellant  appeared  in  the  justice'^ 
court,  and  moved  to  consolidate  the  suits  to  enable  it  to  appeal  to  the  higher 
courts,  and  moved  to  have  the  makers  of  the  checks  made  parties,  both  of 
which  motions  were  overruled  by  the  justice;  that  the  company  then  filed 
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pleas  of  non  est  factum  and  res  ad  judicata  in  each  case,  (on  the  ground  of  the 
judgment  of  dismissal  in  the  county  eourt.)  It  is  further  alleged  that  all  the 
evidence  offered  on  the  trials  was  the  time-checks  themselves,  and  that  Dowe 
had  paid  value  for  them;  that  the  company  offered  to  read  in  evidence  the 
transcript  of  the  proceedings  in  the  county  court  in  suit  No.  35  to  sustain  the 
plea  of  res  acyudicata,  which  was  excluded  by  the  justice,  and  that  then  the 
justice  rendered  judgment  in  each  of  said  cases  against  the  company  for  the 
amount  of  each  of  the  checks,  principal  and  interest,  except  in  cases  where 
the  principal  and  interest  exceeded  $20,  where  the  judgment  was  rendered  for 
an  amount  not  to  exceed  $20,  to  prevent  appeal  to  the  county  court. 

The  petition  further  alleges  that  Dowe  caused  executions  to  issue  upon  each 
of  said  judgments,  and  had  the  constable,  Olfman,  to  levy  the  same  upon  the 
plaintiff  *8  pump  and  fixtures,  water-tank,  and  stock-pen  at  Eagle  Pass,  who 
took  the  same  into  his  possession  for  sale  as  person^  property — refused  the 
eompany  the  use  of  them  or  access  to  them.  It  is  also  alleged  that  the  prop* 
erty  levied  on  is  realty,  and  that  the  same  will  be  sold  as  personalty,  unless 
the  parties  are  restrained ;  and  that  plaintiff  has  no  legal  remedy,  wherefore 
an  injunction  is  asked  restraining  appellees  from  hindering  appellant  in  the 
free  use  of  the  property  levied  on,  and  to  restrain  the  sale  of  the  same  as  per- 
sonal property;  and  also  to  restrain  the  enforcement  and  collection  of  all  tlie 
said  judgments.  The  interlocutory  writ  was  granted  by  George  H.  Noonan, 
judge  Thirty-seventh  judicial  district.  Defendant  Dowe  filed  special  excep- 
tions that  the  district  court  had  no  jurisdiction,  because  the  judgments  of  the 
justice's  court  were  rendered  by  a  court  of  competent  jurisdiction  created  by 
the  constitution,  and  were  final.  Defendant  also  filed  a  motion  to  dissolve  the 
Injunction  for  the  same  reasons,  and  because  (1)  appellant  had  not  exhausted 
its  legal  remedies,  not  having  moved  for  a  new  trial;  (2)  the  petition  was  not 
accompanied  with  proper  exhibits ;  and  (8)  the  district  court  had  not  the  power 
to  revise  and  review  the  action  of  the  justice  of  the  peace.  June  10,  1885, 
there  was  a  final  hearing.  The  court  sustained  the  exceptions  to  so  much  of 
the  petition  as  sought  to  set  aside  the  judgment  of  the  justice  of  the  peace,  as 
well  as  the  motion  to  dissolve  the  injunction  in  this  behalf,  but  sustained  the 
petition  in  so  fftr  as  relief  was  sought  from  the  levy  as  upon  personal  prop- 
erty. The  case  was  tried  by  the  judge,  and,  upon  evidence,  the  court  found 
that  the  property  levied  on  was  realty,  and  perpetually  enjoined  the  constable 
from  selling  the  same  as  personalty,  and  ordered  him  to  sell  the  same  as  realty ; 
awarded  all  costs  against  appellant,  as  it  had  failed  to  point  out  other  prop- 
erty when  called  on  by  the  ofiicer  so  to  do,  and  also  awarded  to  Dowe  the  priv- 
ilege of  suing  out  cUias  executions.  From  these  rulings  and  the  decree  ex- 
ceptions were  taken  by  appellant,  and  this  appeal  was  taken  by  appellant,  as- 
signing errors  as  follows:  "(1)  The  court  erred  in  sustaining  defendant's  ex- 
ceptions to  BO  much  of  plaintiff's  petition  as  sought  to  attack  and  set  aside  de- 
fendant's judgments  against  plaintiff,  rendered  in  the  justice  of  the  peace 
court,  as  well  as  sustaining  the  motion  to  dissolve  the  injunction  in  that  be- 
half; because  the  petition  shows  that  such  judgments  were  inequitable,  and 
contrary  to  good  conscience,  and  were  rendered  without  any  evidence  to  sus- 
tain them.  (2)  The  court,  having  sustained  plaintiff's  petition  in  part,  and 
found  that  the  property  levied  on  was  real  estate,  and  enjoined  the  constable 
from  holding  and  selling  the  same  as  personalty,  erred  in  awarding  all  costs 
to  defendant." 

P.  H.  Vfardj  for  appellant.    /.  A,  Ware  and  West  &  MoGoton,  for  appellee. 

CohLABDf  C,  {c^fter  stating  the  facts  a^  ahof>e.)  The  first  and  principal 
question  raised  by  the  errors  assigned  in  this  case  may  be  stated  as  follows: 
Has  the  district  court,  under  our  present  constitution,  the  power  to  set  aside 
and  restrain  the  enforcement  and  collection  of  a  judgment  of  a  justice  of  the 
peace  when  it  is  apparent  that  the  judgment  is  inequitable,  erroneous,  and 
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unjust?  The  justice  of  the  peace  rendered  13  separate  judgments  in  favor  of 
appellee  against  the  appellant  upon  as  many  different  time-checks  issued  bj 
contractors  to  various  persons  for  work  and  labor  performed  on  appellant's 
railroad,  all  indorsed  in  blank,  and  owned  by  the  appellee.  Appellants  were 
not  parties  to  the  checks,  and  were  not  primarily  liable  on  the  same;  the 
makers  were  not  made  parties  to  the  suits,  and  the  justice  of  the  peace  refused 
to  make  them  parties  upon  application  of  appellant;  the  appellant  was  not  in- 
debted to  the  contractors  or  to  the  laborers  by  the  terms  of  the  checks,  and 
the  justice,  without  other  evidence  than  the  checks  themselves,  and  the  proof 
that  Dowe  paid  value  for  them,  rendered  judgment  against  the  company,  on 
each  check  in  each  case,  in  amount  so  small  that  there  could  be  no  appeal  to 
the  county  court.  This  makes  a  case  of  great  hardship,  as  the  case  is  stated 
in  the  petition  for  injunction.  The  question  is,  then,  can  the  district  court 
grant  relief  by  injunction  upon  the  allegations  of  the  petition?  The  justice 
of  the  peace  had  jurisdiction  of  the  amount  involved  in  the  suit,  and  of  the 
parties,  and  the  company  appeared  and  made,  or  attempted  to  make,  all  the  de- 
fenses that  could  be  made  in  each  of  the  suits.  The  petition  does  not  allege 
that  there  was  any  fraud  on  the  part  of  Dowe  in  obtaining  the  judgments, 
sets  up  no  accident,  mistake,  or  ignorance  on  the  part  of  the  company,  un- 
mixed with  negligence,  that  would  ordinarily  authorize  an  injunction;  but 
seeks  to  have  the  rulings  and  the  judgments  of  the  justice,  which  the  consti- 
tution authorized  him  and  him  alone  to  make,  set  aside  aud  revised  by  the  dis- 
trict court  by  means  of  injunction,  because  the  judgments  were  erroneous  and 
contrary  to  the  principles  of  law  and  good  conscience. 

Under  the  constitution  of  1845,  the  district  courts  had  the  power  '*to  issue 
all  writs  necessary  to  enforce  their  own  jurisdiction,  and  to  give  them  gen- 
eral superintendence  and  control  over  inferior  jurisdiction,"  (Q)nst.  1845,  art. 
4,  §  10.)  but  there  is  no  such  provision  in  our  present  constitution.  The  dis- 
trict courts  have  the  power  to  issue  writs  of  habeas  corpus*  mandamus^  in- 
junction, certiorari^  and  all  writs  necessary  to  enforce  their  own  jurisdiction ; 
but  the  power  was  not  given,  in  the  present  constitution,  to  exercise  a  gen- 
eral jurisdiction  and  control  over  inferior  jurisdictions,  by  writs  or  otherwise. 
Under  the  old  constitution;  writs  of  injunction  were  resorted  to  where  the 
remedial  power  of  a  court  of  chancery  would  be  authorized,  but  the  most 
common  remedy  to  supervise  the  proceedings  of  inferior  courts  was  by  certio- 
rari. Newifon  v.  Chrisman,  9  Tex.  115;  Smith  v.  Smith,  11  Tex.  51;  Rot- 
zein  V.  Cox^  22  Tex.  63.  The  power  of  the  district  court  to  Interfere  was 
always  referred  to  the  power  to  issue  writs  to  give  it  superintendence  and 
control  over  inferior  courts.  The  district  court  can  now  issue  writs  of  in- 
junction, where,  by  the  established  rules  of  equity,  they  would  be  awarded; 
and  tiie  right  to  grant  the  writ  carries  with  it  the  jurisdiction  to  which  the 
writ  applies  in  chancery  courts,  and  no  more,  and  this  without  regard  to 
amount.  Anderson  Co,  v.  Kennedy,  58  Tex.  622;  Red  v.  Johnson,  ^  Tex. 
288 ;  Dauenhauer  v.  Devine,  51  Tex.  480.  In  Anderson  Co.  v.  Kennedy,  Jus- 
tice Stayton  clearly  explains  and  limits  the  power  of  the  district  court  in  in- 
junction proceedings.  He  says:  "The  constitution  granting  authority  to  is- 
sue writs  of  injunction,  granted  all  the  equity  powers  conferred  upon  chancery 
courts  in  such  cases,  without  regard  to  amount;"  and  these  views  were  fol- 
lowed by  the  court  in  Alexander  v.  Holt,  59  Tex.  205;  and  Day  v.  Chambers, 
62  Tex.  191.  But  none  of  these  were  cases  where  the  jurisdiction  of  inferior 
tribunals  or  the  validity  of  their  judgments  were  sought  to  be  interfered  with, 
but  rather  cases  where  the  writ  was  intended  to  prevent  persons  from  com- 
mitting unlawful  acts  when  there  was  no  remedy  at  law.  Courts  of  equity 
will  not  interfere  to  control  the  proceedings  of  courts  where  there  have  been 
mere  errors  of  law  or  of  judgment;  or  where  the  law  court  can  hear  and  deter- 
mine the  dispute;  or  where  the  matter  is  cognizable  in  the  inferior  coart  and 
has  been  there  decided ;  or  even  where  there  is  a  concurrent  jurisdiction.    in- 
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suranee  Co.  v.  Hodgson,  7  Cranch,  332;  Ponder  v.  Cox,  26  Ga.  489;  Beandry 
V.  Felch,  47  Oal.  184;  3  Pom.  Eq.  Jur.  §§  1860-1365,  inclusive;  McNeill  v. 
Hallmark,  28  Tex.  157;  Odom  v.  McMahan,  67  Tex.  292,  3  S.  W.  Rep.  286. 
In  the  last  above  cited  case  oar  court  expressly  declares  that  the  district  courts 
will  not  grant  injunctions  to  correct  errors  of  inferior  courts,  even  where  no 
appeal  is  allowed.  See,  also,  Freeman  v.  Miller,  63  Tex.  372;  Gibson  v. 
Moore,  22  Tex.  611;  Overton  v.  Blum,  50  Tex.  417. 

If  a  defendant  might  have  had  his  day  in  court,  and  by  his  own  negligence 
failed  to  appear,  or  if  he  had  had  a  trial  that  resulted  adversely  to  him,  no  rea- 
son can  be  given  why  he  should  have  another  trial  in  another  court,  or  why 
another  court  should  interfere  to  review  the  proceedings  or  arrest  the  judg- 
ment where  no  appeal  is  allowed  by  law.  The  justices  court  has  a  special  and 
exclusive  jurisdiction  under  the  constitution.  Independent  otall  other  courts; 
and  no  other  court  can  interfere  with  its  proceedings,  to  grant  new  trials,  or 
to  prevent  the  enforcement  of  its  judgments,  or  to  review  its  trials,  except  as 
provided  by  law  on  appeal;  and,  where  no  appeal  is  allowed,  its  judgments  are 
final  and  conclusive,  save  where  it  is  made  to  appear  that  by  accident,  fraud, 
mistake,  or  ignorance  such  a  wrong  has  been  done  as  would  authorize  the  pre- 
vention of  the  wrong  if  committed  by  any  other  court.  It  has  the  right  to 
grant  new  trials,  and  if  it  refuses  to  do  so,  another  court  cannot  invade  its 
jurisdiction,  and  grant  a  new  trial  for  it.  In  the  petition  for  injunction  in 
this  case  by  the  company,  the  wrong  complained  of  was  cognizable  by  the  jus- 
tice's court;  was  considered  and  decided  by  the  court;  and  because  there  was 
error  in  the  proceedings,  and  an  illegal  conclusion  reached  by  the  judgment, 
the  district  court  was  asked  to  grant  an  Injunction  to  set  aside  the  judgments, 
and  perpetually  enjoin  their  enforcement.  No  new  trial  was  asked  in  the  jus- 
tice's court,  but  if  there  had  been,  and  it  had  been  refused,  (as  it  doubtless 
would  have  been,)  the  judgments  could  not  be  reviewed  in  the  district  court 
any  more  by  injunction  than  appeal.  No  ground  is  set  up  in  the  petition  that 
would  warrant  injunction,  and  it  would  be  as  well  to  complain  that  no  appeal 
was  allowed  by  law,  as  that  the  injunction  could  not  be  granted.  The  dis- 
trict courts  cannot  give  to  themselves  a  jurisdiction  to  review  the  errors  of  in- 
ferior courts,  and  so  add  to  their  jurisdiction  powers  not  granted  by  the  con- 
stitution. Taking  the  allegations  of  plaintiff's  petition  as  true,  there  was  evi- 
dently injustice  done  the  appellant,  but  it  was  such  as  could  have  been  rem- 
edied by  the  justice,  upon  motion  for  new  trial,  and  by  him  alone. 

There  was  no  error  in  the  judgment  of  the  district  court  in  dismissing  the 
petition  and  dissolving  the  injunction  as  to  the  judgments  of  the  justice  of 
the  peace;  but  as  the  injunction  was  sustained  to  the  extent  of  requiring  the 
constable  to  hold  and  sell  tbe  property  levied  on  as  realty,  there  was  error  in 
adjudging  the  costs  against  the  appeUant  as  complained  of  in  the  second  as- 
signment of  error. 

The  judgment  of  the  district  court  is  therefore  reformed  and  affirmed  in  ac- 
cordance with  this  opinion,  and  it  is  ordered  that  the  appellee  pay  all  the 
costs  of  the  district  court  and  of  this  appeal. 

WiLLDS,  0.  J.  The  report  of  the  commissioners  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  reformed  and  affirmed  at  costs  of  appellee. 


McKiNNBY  et  al,  v.  Matthews. 

(Supreme  Count  of  Texas.    January  10, 1888.) 

MoRTOAOss— Deeds  op  Trust— Lien— Extikouishmbnt. 

A  deed  of  trust  was  given  by  one  N.  and  wife  to  plaintiff  to  secure  an  indebted- 
ness, the  land  belonging  to  the  wife.  The  death  of  the  wife  prevented  the  execu- 
tion of  the  trust,  but  suosequently  N.  and  defendants,  the  heirs  of  the  wife,  deeded 
the  land  to  one  B. :  and,  for  the  purposes  of  carrying  out  the  original  Intention  in 
making  the  trust  deed,  the  notes  given  by  B.  for  the  purchase  money  were  made 
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payable  to  the  trustee,  Buch  notes  being  secured  by  a  vendor's  lien  upon  the  land. 
rlaintilTs  claim  under  the  deed  of  trust  was  afterwards  canceled  by  toe  delivery  to 
bim  of  one  of  the  B.  notes.  The  land  was  subsequently  reconveyed  by  B.  to  N., 
without  the  knowledge  of  plaintiff.  N.  then,  in  exchange  for  the  B.  note  held  hy 
plaintiff,  deeded  to  the  latter  86  acres  of  the  same  land.  Defendants,  as  heirs  of  N.  *» 
wife,  recovered  this  land  from  plaintiff's  vendee.  JEfeld,  in  an  action  of  trespass  to 
try  title,  that  plaintiff,  as  against  defendants,  had  not  parted  with  the  superior  title 
to  the  80  acres  through  the  transactions  resulting  in  the  release  of  his  claim  under 
the  deed  of  trust. 

3.  Husband  and  Wivb  —  Ck>NVET anob  bt  Marribd  Wokah  —  Dbfbotivb  Ackkowl- 

EDOMBKT— ESTOPPBL. 

A  married  woman  will  not  be  permitted  to  avail  herself  of  a  defective  certificate 
of  acknowledgment  to  her  deed  when  such  deed  has  served  the  purpose  of  releasing 
to  her  other  land  from  the  incumbrance  of  a  deed  of  trust. 

Gommisaionera^  decision.  Appeal  from  district  court,  Hill  counfy;  J.  M, 
Hall,  Judge. 

D.  M.  Matthews  brought  suit  in  the  district  court  of  Hill  county  to  recover 
two  tracts  of  land,  one  containing  thirty-five,  and  the  other  one,  acres,  or  to 
establish  and  foreclose  a  lien  for  purchase  money.  Both  parties  deraign  title 
under  William  M.  Nunn.  In  1868  the  land  in  controversy  was  conveyed  by 
William  M.  Nunn  to  his  wife,  Jane  M.  Nunn.  William  M.  Nunn  was  ad* 
ministrator  of  the  estate  of  William  B.  Nunn.  6.  P.  Nunn,  deceased,  was 
one  of  the  heirs  of  William  B.  Nunn,  and  Jennie  Quaries  and  Bebecca  Mat- 
thews, wife  of  appellee,  were  the  only  heirs  of  Q.  P.  Nunn,  and  distributeea 
of  the  estate  of  William  B.  Nunn.  In  March,  1873,  William  M.  Nunn,  as 
administrator  of  the  estate  of  William  B.  Nunn,  was  indebted  to  the  heirs  and 
distributees  of  said  estate,  and  to  secure  the  payment  of  such  indebtedness  he 
and  his  wife,  Jane  M.,  on  the  first  day  of  March,  1873,  executed  a  deed  of  trust 
on  175  acres  of  land,  the  separate  property  of  Jane  M.,  including  the  land  in 
controversy.  Appellant  B.  J.  McKinney,  son-in-law  of  William  M«  and  Jane 
M.  Nunn,  was  made  trustee,  and  empowered  by  the  deed  to  sell  all  or  any 
part  of  the  land  at  public  or  private  sale  for  the  payment  of  the  indebtedness 
of  William  M.  Nunn,  administrator,  to  the  heirs  and  distributees  of  William 
B.  Nunn;  appellee,  and  his  wife,  Bebecca,  being  named  in  the  deed  of  trust  as 
such  heirs  and  distributees.  Jane  M.  Nunn  died  on  the  twenty-seventh  at 
March,  1873,  and  on  December  6, 1875,  William  M.  Nunn,  surviving  husband, 
and  appellants,  who  are  the  only  heirs  of  Jane  M.  Nunn,  sold  150  acres  of 
the  land  conveyed  in  the  deed  of  trust  to  one  Bellah,  in  consideration  of  $3,682 
in  promissory  notes,  secured  by  vendor's  lien,  the  notes  being  made  payable 
to  B.  J.  McKinney,  trustee  of  William  M.  and  Jane  M.  Nunn.  This  deed  is 
signed  by  William  M.  Nunn,  B.  J.  McKinney  and  £.  J.,  his  wife,  Clem  Jen- 
nings and  M.  B.,  his  wife,  S.  B.  Benton  and  B.  J.,  his  wife,  A.  Bugbee  and 
M.  F.,  his  wife,  and  J.  H.  Nunn, — all  of  whom,  except  William  M.  Nunn,  are 
appellants.  One  of  these  notes,  amounting  to  eight  or  nine  hundred  dollars, 
was  delivered  to  appellee  and  his  wife  in  payment  of  the  indebtedness  of 
William  M.  Nunn,  as  administrator,  to  them,  as  heirs  and  distributees  of  Will- 
iam B.  Nunn,  and  Matthews  and  wife  executed  and  delivered  a  full  receipt  for 
the  indebtedness  of  William  M.  Nunn  to  them.  Two  of  the  notes  given  by 
Bellah  to  McKinney,  trustee,  were  placed  in  the  hands  of  Upshaw,  an  attor- 
ney. By  some  arrangement  subsequently  made  with  Bellah,  with  which  ap- 
pellee had  nothing  to  do,  Bellah  conveyed"  the  150  acres  of  land  to  William  M» 
Nunn,  and  the  two  notes  in  the  hands  of  Upshaw  were  delivered  to  Bellah  by 
direction  of  William  M.  Nunn.  To  secure  the  Bellah  note,  which  had  been 
delivered  to  appellee  and  wife  in  payment  of  William  B.  Nunn's  indebted- 
ness to  them,  William  M.  Nunn  conveyed  to  appellee  the  land  in  contro- 
versy, and  on  November  20, 1880,  appellee  sold  and  conveyed  the  land  to  Kent 
and  Lewis,  who  went  into  possession,  appellee  taking  notes  for  the  purchase 
money,  and  retaining  a  lien  in  the  deed  to  secure  payment  of  the  notes.  Kent 
and  Lewis  sold  the  35-acre  tract  to  Mayfield,  taking  his  notes  therefor  for 
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about  $900,  payable  to  appellee,  which  were  accepted  by  appellee  and  credited 
by  him  on  his  notes  against  Kent  and  Lewis.  The  deed  from  Kent  and 
Lewis  to  May  field  did  not  retain  a  lien  for  the  payment  of  the  Mayfield  notes. 
In  1882  appellants  brought  suit  against  Mayfield  and  Matthews  to  recover 
the  land,  claiming  it  as  heirs  of  Jane  M.  Nunn.  Mayfield  was  served  with  ci- 
tation, but  Matthews  was  not,  and  the  suit  was  dismissed  as  to  him,  he  being^ 
absent  from  the  state  at  the  time.  Judgment  was  rendered  against  Mayfield 
by  default,  upon  which  writ  of  possession  was  issued,  and  appellants  put  in 
possession  of  the  35-acre  tract.  Lewis  had  left  the  state»  and  Kent  having- 
died,  his  widow  gave  appellants  possession  of  the  one-acre  tract  without  con- 
test. 

The  petition  sets  out  fully  the  terms  of  the  sale  by  appellee  to  Kent  and 
Lewis  and  by  Kent  and  Lewis  to  Mayfield,  and  makes  appellants,  Lewis,  May- 
field,  and  the  widow  and  heir  of  Kent,  parties;  alleges  the  non-payment  of 
the  purchase-money  notes;  and  prays  for  recovery  of  the  land  or  for  fore* 
closure  of  lien  for  the  purchase  money.  Appellants  answered  by  special  ex- 
ception ''that  the  petition  shows  that  plaintiff  had  parted  with  the  superior 
title  to  the  land,"  and  by  plea  of  not  guilty.  No  jury  having  been  demanded^ 
the  case  was  tried  by  the  court,  and  judgment  rendered  for  appellee  for  the 
land.  On  the  trial  appellee  offered  in  evidence  the  deed  from  William  M. 
Nunn  and  appellants  to  Bellah,  and  also  the  deed  of  trust  from  William  M. 
Nunn  and  Jane  M.  Nunn  to  B.  J.  McKlnney,  for  the  purpose  of  showing  the 
intention  of  William  M.  Nunn  and  appellants  to  carry  out  the  purpose  and 
design  of  William  M.  and  Jane  M.  Nunn  in  executing  the  deed  of  trust,  and 
to  explain  the  object  and  purpose  of  all  the  parties,  and  to  show  why  the  Bel- 
lah notes  were  made  payable  to  McKlnney,  trustee,  and  why  and  how  appellee- 
became  the  owner  of  one  of  the  notes,  and  how  the  land  in  controversy  csime 
to  be  conveyed  to  Matthews,  as  by  these  transactions  appellants  secured  the 
cancellation  of  William  M.  Nunn's  indebtedness  to  Matthews,  and  removed  the 
lien  from  the  175  acres  of  land  described  in  the  deed  of  trust.  Appellants  ob- 
jected to  the  introduction  of  these  instruments;  to  the  deed,  ''because  the  cer- 
tificate of  the  separate  acknowledgment  of  the  married  women,  E.  J.  McKln- 
ney, S.  B.  Jennings,  B.  J.  Benton,  and  M.  F.  Bugbee,  does  not  show  that  said 
deed  was  explained  to  the  parties  by  the  officer  as  required  by  statute;"  and 
to  the  deed  of  trust,  "because  the  land  in  controversy  is  not  described  therein 
except  the  one  acre;  second,  because  the  deed  to  Bellah  was  after  the  death  of 
Jane  M.  Nunn ;  third,  because  said  deed  of  trust  was  irrelevant  and  does  not 
tend  to  prove  any  issue  before  the  court;  fourth,  because  it  appears  on  its  face 
to  be  barred  by  limitation ;  fifth,  because  no  proof  was  offered  to  show  that 
it  was  in  force,  or  that  the  conditions  thereof  had  been  forfeited."  The  court 
overruled  these  objections,  to  which  ruling  appellants  excepted,  as  they  aiso> 
did  to  the  overruling  of  their  exception  to  the  petition. 

A.  P.  McKirmon,  for  appellants.  Joseph  Abbott  and  B.  D,  Tarlton,  for 
appellee. 

Acker,  C,  (qfter  stating  the  facts  as  above.)  So  far  as  the  parties  to  this^ 
appeal  are  concerned,  this  is  an  action  of  trespass  to  try  title  brought  by  ap- 
pellee against  appellants,  for  two  tracts  of  land,  one  containing  thirty-five 
acres  and  the  other  containing  one  acre.  In  1868  the  land  in  controversy  waa 
conveyed  by  William  M.  Nunn  to  his  wife,  Jane  M.  Nunn.  Both  parties  de- 
raign  title  under  William  M.  Nunn,  the  appellants  by  inheritance  through 
their  deceased  mother,  Jane  M.  Nunn,  and  the  appellee  by  mesne  convey-^ 
ances.  In  1873,  William  M.  Nunn,  as  administrator  of  the  estate  of  William 
B.  Nunn,  was  indebted  to  Bebecca  Matthews,  wife  of  appellee,  as  one  of  the 
heirs  and  distributees  of  said  estate,  and  to  secure  the  payment  of  such  in- 
debtedness, his  wife,  Jane  M.  Nunn,  joined  him  in  the  execution  of  a  deed  of 
trust  upon  175  acres  of  land,  the  separate  property  of  Jane  M.  Nunn,  th^ 
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land  in  controversy  being  a  part  of  this  175  acres.  Jane  M.  Nunn  died  on 
the  twenty-Beventh  of  March,  1873,  her  husband  surviving  her,  and  leaving 
the  following  heirs:  £.  J.  McKinney,  wife  of  B.  J.  McKinney;  M.  £.  Jen- 
nings, wife  of  Clem  Jennings;  B.  J.  Benton,  wife  of  8.  R.  Benton;  M.  F. 
Bugbee,  wife  of  A.  Bugbee;  and  J.  H.  Nunn,  who  are  the  only  heirs  of  Jane 
M.  Nunn.  and  appellants  in  this  case.  The  debt  due  appellee  was  unsatisfied, 
■and  the  deed  of  trust  executed  to  secure  its  payment  was  in  full  force  at  the 
•death  of  Jane  M.  Kunn,  and  it  appears  that  there  was  no  administration  on 
her  estate.  B.  J.  McKinney,  son-in-law  of  William  M.  and  Jane  M.  Nunn, 
«nd  of  appellants,  was  named  as  trustee  in  the  deed  of  trust.  On  December 
•6, 1875,  William  M.  Nunn,  surviving  husband,  and  appellants,  as  only  heirs 
of  Jane  M.  Kunn,  sold  150  acres  of  the  land  described  in  the  deed  of  trust  to 
one  Bellah,  in  consideration  of  $8,682,  in  promissory  notes,  payable  to  R.  J. 
McKinney,  trustee  of  William  M.  and  Jane  M.  Nunn,  and  secured  by  vendor's 
lien.  One  of  these  notes,  amounting  to  about  $900,  was  delivered  to  appellee 
and  his  wife,  Rebecca,  in  payment  of  the  indebtedness  of  William  M.  Nunn, 
.as  administrator  to  them  as  heirs  and  distributees  of  William  R.  Nunn,  and 
appellee  and  wife  executed  and  delivered  a  full  receipt  and  discharge  of  the 
<lebt  due  to  them  by  William  M.  Nunn.  By  some  arrangement  subsequently 
made  with  Bellah,  with  which  it  appears  that  appellee  and  wife  had  nothing 
to  do,  Bellah  conveyed  the  150  acres  of  land  to  William  M.  Nunn,  and  to 
obtain  the  Bellah  note,  which  had  been  delivered  to  appellee  and  wife,  William 
M.  Nunn,  on  the  twenty-second  of  January,  1880,  conveyed  the  86  acres  of 
land  in  controversy  to  appellee  in  payment  of,  or  exchange  for,  the  note. 
Appellee  went  into  possession,  and  in  November,  1880,  sold  tlie  land,  taking 
promissory  notes  for  the  purchase  money,  and  put  his  vendee  in  possession. 
In  1882  appellants  brought  suit  against  appellee  and  his  vendee  to  recover  the 
the  land,  claiming  it  as  heirs  of  Jane  M.  Nunn.  Appellee's  vendee  was 
served  with  citation,  but  appellee  was  not,  and  the  suit  was  dismissed  as  to 
him,  he  being  absent  from  the  state  at  the  time,  and  judgment  was  rendered 
by  default  against  his  vendee,  upon  which  a  writ  of  possession  was  issued  and 
appellants  placed  in  possession. 

It  is  contended  by  appellants  that  the  court  erred  in  overruling  their  excep- 
tion to  the  petition  '* because  it  appears  therefrom  that  plaintiff  had  parted 
with  the  superior  title  to  the  land  sued  for."  We  do  not  think  there  is  any- 
thing in  the  exception.  So  much  of  the  petition  as  is  directed  against  appel- 
lants is  in  the  usual  form  of  trespass  to  try  title,  and  we  think  there  is  no 
error  in  the  ruling  here  complained  of.  Appellants  also  contend  that  the 
<;ourt  erred  in  admitting  in  evidence,  over  their  objection,  the  deed  of  trust 
from  William  M.  and  Jane  M.  Nunn  to  R.  J.  McKinney,  "because  the  land 
in  controversy  was  not  described  therein;  because  the  deed  to  Bellah  was 
after  the  death  of  Jane  M.  Nunn;  because  it  is  irrelevant;  because  it  was 
barred  by  limitation ;  and  because  no  proof  was  offered  to  show  that  the  same 
was  now  in  force  or  the  conditions  thereof  had  been  broken." 

We  observe,  upon  inspection,  that  the  record  does  not  sustain  the  first 
ground  of  objection  to  the  deed  of  trust.  It  appears  from  tlie  conclusions  of 
fact  found  by  the  court  that  the  150  acres,  of  which  the  land  in  controversy 
is  a  part,  was  embraced  in  the  deed  of  trust,  and  we  find  nothing  in  the  state- 
ment of  facts  tending  to  contradict  this  conclusion  of  fact  found  by  the  court. 
The  land  in  controversy  being  included  in  the  deed  of  trust,  the  other  objec- 
tions to  it  are  not  tenable.  It  was  admissible  as  tending  to  prove  that  appel- 
lants, in  making  the  deed  to  Bellah,  and  taking  the  purchase-money  notes 
payable  to  McKinney,  trustee,  recognized  the  validity  of  the  deed  of  trust, 
and  it  was  admissible  also  in  explanation  of  the  several  transactions  that  re- 
sulted in  the  conveyance  of  the  land  to  appellee,  and  we  think  the  court  did 
not  err  in  admitting  it  in  evidence.  It  is  not  contended  that  the  deed  of 
i;rust  was  invalid,  nor  that  the  debt  it  was  given  to  secure  liad  been  paid. 
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It  is  contended  that  the  court  erred  in  admitting  in  evidence,  over  the  ob- 
jections of  appellants,  the  deed  from  William  M.  Kunn  and  appellants  to  Bel- 
lah,  because  the  certificate  of  the  acknowledgments  of  the  married  women 
does  not  state  that  the  deed  was  explained  to  them  by  the  officer  who  took 
their  acknowledgments.  In  the  certificate  of  the  acknowledgments  of  Mea- 
dames  McKinney,  Jennings,  and  Benton,  the  officer  substituted  "explained  to- 
them  their  rights  under  the  constitution  and  laws  of  the  aboye  state,"  for 
"and  having  the  same  fully  explained  to  her."  In  the  certificate  of  the  ac- 
knowledgment of  Mrs.  Bugbee  the  officer  substituted  "said  she  fully  under- 
stood the  nature  of  said  deed"  for  the  statutory  language.  We  think  these 
certificates  are  defective.  Mullina  v.  Wewcer^  57  Tex.  7.  But  was  the  deed 
for  this  reason  wholly  inadmissible?  William  N.  Nunn,  the  surviving  hus- 
band, and  J.  H.  Nunn,  one  of  the  five  heirs  of  Jane  M.  Nunn,  are  also  par- 
ties to  the  deed,  and  it  is  not  contended  that  the  deed  was  ineffectual  as  to- 
their  interests.  It  was  certainly  admissible  to  show  appellees'  right  to  re- 
cover whatever  interest  they  had  in  the  land  by  inheritance  from  the  deceased 
wife  and  the  mother.  At  the  time  the  deed  to  Bellah  was  executed,  it  appeara^ 
that  there  was  a  valid,  subsisting  lien  upon  the  175  acres  of  land,  which  could 
then  have  been  enforced  through  administration  upon  the  estate  of  Jane  M. 
Nunn.  Upon  the  death  of  Jane  M.  Nunn,  the  land  descended  and  vested  in 
appellants,  subject  to  the  surviving  husband's  life-estate  in  one-third,  and* 
both  subject  to  the  lien  which  had  l^en  placed  upon  it  by  their  ancestor,  and 
it  came  to  them  thus  incumbered.  By  the  execution  of  this  deed,  appellants 
and  William  M.  Nunn  obtained  the  Bellah  note,  which  was  used  in  payment 
of  William  M.  Nunn's  indebtedness  to  appellee  and  wife,  by  which  he  ob- 
tained a  full  discharge  from  said  indebtedness  and  a  release  of  the  175  acres  . 
of  land  from  the  lien  created  by  the  deed  of  trust.  Whatever  interest  Bellah 
acquired  in  the  150  acres  of  land,  he  subsequently  conveyed  to  William  M. 
Nunn,  who  conveyed  the  land  in  controversy  to  appellee  in  payment  and  sat- 
isfaction of  the  Bellah  note  held  by  appellee,  which  was  secured  by  vendor's 
Hen  against  the  150  acres  of  land.  The  deed  to  Bellah  was  the  inception  of 
the  series  of  transactions  that  resulted  in  effecting  the  release  of  the  175  acres 
of  land  from  the  lien  created  by  the  deed  of  trust;  and  are  the  married  women 
appellants  in  any  better  condition  to  insist  that  they  are  not  bound  by  this  deed 
than  they  would  be  if  the  deed  had  been  made  direct  from  them  to  appellee  for 
the  land  in  controversy  in  consideration  of  his  release  of  the  lien  against  the 
175  acres?  AVe  think  not.  After  appellee's  claim  against  William  M.  Nunn 
is  barred  by  limitation,  and  administration  upon  the  estate  of  Jane  M.  Nunn, 
without  which  no  rights  under  the  deed  of  trust  could  be  enforced,  is  also- 
barred,  it  would  be  violative  of  the  established  principles  of  equity  to  permit 
the  married  women  appellants  to  avail  themselves  of  the  defective  certificates 
of  acknowledgments  to  their  deed,  and  recover  the  land  which  had  served  the 
useful  purpose  of  releasing  to  them  other  land  from  valid  incumbrance  exist- 
ing at  the  time  they  inherited  it.  Appellants  do  not  appear  to  restore  appel- 
lee to  the  rights  and  condition  he  enjoyed  prior  to  the  conveyance  to  Bellah, 
nor  do  the  married  women  offer  to  pay  to  the  appellee  their  proportion  of  th& 
debt  due  to  him,  and  secured  by  the  deed  of  trust.  While  it  is  well  settled 
that,  to  pass  the  title  of  a  married  woman  in  the  sale  of  her  land,  it  must  be 
done  in  the  mode  prescribed  by  the  statute,  this  does  not  preclude  equities  be- 
ing adjusted  and  enforced.  The  law  extends  its  protection  to  the  rights  of 
married  women,  but  it  will  not  permit  them  to  act  fraudulently  or  inequitably 
to  the  injury  of  others.  Vranens  v.  Booth,  8  Tex.  249;  Fitzgerald  v.  Tumert 
43  Tex.  87.  Under  the  constitution  and  laws  of  this  state,  the  homestead 
cannot  be  sold  without  the  wife  joining  the  husband  in  the  conveyance,  and 
making  her  separate  acknowledgment  after  privy  examination,  as  required 
by  statute,  nor  can  a  lien  or  incumbrance  of  any  kind  be  created  upon  the 
homestead  by  the  husband  and  wife  jointly,  except  for  improvements,  and  then. 
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tbe  contract  therefor  must  be  in  writing,  signed  by  the  husband  and  wife,  and 
acknowledged  by  her  as  required  in  making  sale  of  the  homestead;  yet,  if  the 
homestead  right  attach  to  land  charged  with  preceding  equities  and  incum- 
brance, the  husband,  acting  in  good  faith,  may  adjust  these  equities  and  in- 
cumbrances, and  in  making  such  adjustment  he  may  substitute  a  new  lien. 
eaium  V.  Collier,  68  Tex.  599. 

We  think  the  justice  of  this  case  has  been  attained,  and  finding  no  error  in 
the  record  that  requires  reversal,  we  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed. 

Willie,  G.  J.  The  report  of  the  commissioners  of  appeals  examined,  their 
conclusions  adopted,  and  the  Judgment  affirmed. 


MoPhjsrson  9.  JOHNSOK  et  al. 
(Supreme  Court  of  Texas.    January  18, 1888.) 

1.  Tbespass— To  Tbt  Title— Pahtibs. 

In  an  action  of  trespass  to  try  title  to  land,  when  it  appeared  that  the  legal  title 
thereto  was  held  by  defendant  for  a  third  person,  such  third  person  was  properly 
admitted  as  a  party  defendant  to  the  action  to  protect  his  interests. 

2.  Vendor  and  Vendbe— Vbndob'b  Lixn— Entobgbmbnt^Dbvbots  ih  Saia^Rightb 

OF  Vendee. 

Where  land  was  sold  in  a  suit  to  enforce  a  vendor's  lien,  and  the  vendor  became 
the  purchaser,  the  vendee  cannot  recover  the  land  for  any  irregularity  in  the  sale, 
and  at  the  same  time  refuse  to  pay  the  purchase  money. 
8.  Costs— Security  fob  Costs— Effect  of  Affidavit  of  Inabiutt  to  Givb  Bohd. 

Rev.  St.  Tex.  art.  1488,  providing  that  when  a  party  makes  affidavit  that  he  is  un- 
able to  give  security  for  costs,  the  clerk  shall  issue  process,  and  perform  all  other 
services,  as  if  security  had  been  given,  releases  such  party  from  his  obligation  to 
give  security,  but  not  from  his  liabUity  to  pay  the  costs. 
4.  Judgment— Rendition  and  Entry— Amendment. 

Judgment  in  a  cause  tried  by  the  court  was  entered  April  28th.  and  on  April  SOth, 
the  last  day  of  the  term,  was  amended  under  Rev.  St.  Tex.  art.  1855,  authorizing  the 
court  to  amend  the  record  at  any  time  during  the  term.  Held^  that  the  validity  of 
such  judgment  is  not  affected  by  rule  66  of  the  supreme  court,  which  requires  judg- 
ment in  such  cases  to  be  entered  two  days  before  the  end  of  the  term. 

Appeal  from  district  court,  Washington  county;  J.E.  McFabland,  Judge. 

Trespass  to  try  title  to  land,  brought  hy  John  M.  McPherson  against  James 
Johnson  and  others.  On  trial  by  the  court,  judgment  was  entered  for  de- 
fendants, and  the  plaintiff  appeals. 

Bassettt  Muse  dSf  Muse,  for  appellant.  Garrett,  Learcy  (§  Bryan,  for  ap- 
pellees. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title,  in  the  statutoiy 
form,  brought  by  McPherson,  who  is  appellant  here,  against  appellees  John- 
son, J.  B.  Baldridge  and  others,  as  defendants.  Johnson  pleaded  not  guilty, 
and  answered,  specially,  that  he  held  a  part  of  the  land  under  warranty  deeds 
from  his  co-defendant  J.  B.  Baldridge  and  one  Joseph  Baldridge,  and  prayed 
that  they  be  made  parties  defendant  to  the  suit,  and  that,  in  the  event  the 
plaintiff  recovered  the  land  claimed  by  the  respondent,  he  have  judgment  over 
against  his  warrantors.  J.  B.  Baldridge  also  pleaded  not  guilty,  and  an- 
swered, in  substance,  that,  as  agent  for  his  brother  Joseph  Baldridge,  he 
caused  suit  to  be  brought  on  a  note  made  by  plaintiff  to  his  brother  for  the 
purchase  money  of  the  land  in  controversy;  that  administration  was  taken 
out  on  the  estate  of  plaintiff,  and  that  in  pursuance  of  an  order  of  the  county 
court  of  Washington  county  the  administrator  sold  the  land,  and  that  at  the 
sale  he  became  the  purchaser,  for  the  use  and  benefit  of  his  brother, — his  bid, 
less  costs  and  commissions,  which  he  paid  and  charged  to  the  latter,  being 
credited  on  his  brother's  debt;  that  the  sale  was  confirmed,  and  the  deed  taken 
in  his  own  name,  for  the  convenience  of  disposing  of  it  on  the  latter's  ac- 
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count  Joseph  Baldridge  also  intervened,  and  alleged  that  he  sold  the  land 
to  plaintiff,  executing  to  him  a  deed,  which  expressly  reserved  a  lien  for  the 
payment  of  the  purchase  money;  that  plaintiff  executed  to  him  a  note  for  the 
price  of  the  land,  upon  which  suit  was  instituted  in  the  district  court  of 
Washington  county  for  a  foreclosure  of  the  lien;  that  during  the  progress  of 
the  case  plaintiff  became  a  fugitive  from  justice,  and  the  impression  was 
created  that  he  had  died;  that  administration  was  taken  out  on  his  estate,  and 
the  administrator  became  a  party  to  the  suit,  which  resulted  in  a  judgment 
in  his  favor  foreclosing  his  lien;  and  that  the  judgment  was  certified  to  the 
county  court  for  observance.  He  f  ui*ther  alleged  the  sale  and  conveyance  of 
the  land  by  the  administrator  to  J.  B.  Baldridge,  for  his  benefit,  as  averred 
in  the  answer  of  the  laUer;  and  prayed  that  defendants  have  judgment,  or, 
if  this  could  not  be  granted,  that  his  original  suit  against  plaintiff  in  the  dis- 
trict court  be  consolidated  with  this  cause,  and  that  be  have  judgment  for  his 
debt  and  enforcing  his  lien.  To  these  pleadings  plaintiff  excepted,  and  among 
other  grounds  of  demurrer,  interposed  the  statute  of  limitations  to  inter ven- 
or's  alternative  prayer  for  judgment  on  his  note.  The  exceptions  were  over- 
ruled, and  this  ruling  is  assigned  as  error. 

We  are  of  opinion  that  the  exceptions  were  properly  overruled.  According 
to  the  averments  in  the  answer  of  J.  B.  Baldridge,  and  in  the  plea  of  inter- 
vention, there  remained  about  100  acres  of  the  land,  after  the  conveyance  to 
Johnson,  to  which  the  intervenor  had  title,  and  it  was  proper  to  allow  him  to 
make  himself  a  party  to  the  suit  in  order  to  pi-otect  his  interest.  Under  the 
rule  of  decision  in  this  court,  the  contract  pleaded  was  executory.  The  plain- 
tiff made  no  offer  in  his  pleadings  to  pay  the  purchase  money;  on  the  con- 
trary, he  set  up  the  statute  of  limitations  to  the  intervener's  prayer  for  judg- 
ment on  his  note.  The  vendee  in  an  executory  contract,  who  has  not  paid 
the  purchase  money,  must  at  least  offer  to  pay,  in  order  to  enforce  the  agree- 
ment. The  vendor's  right  of  action  on  his  debt  may  be  barred,  and  his  privi- 
lege of  election  thereby  lost,  but  the  vendee  is  not  relieved  of  his  obligation 
to  pay  the  debt,  if  he  would  hold  the  land.  The  debt  remains,  thouffh  the 
right  of  action  be  barred,  {Fievel  v.  Zuber,  67  Tex.  275,  3  S.  W.  BepT  273;) 
and  without  au  offer  to  pay  it,  the  vendee,  if  in  possession,  cannot  defeat  the 
suit  of  the  vendor  for  the  recovery  of  the  land;  nor,  if  out  of  possession,  can 
he  recover  against  the  vendor  or  any  one  holding  under  him.  We  think  the^e 
principles  well  settled  in  this  court,  and  that  they  need  no  further  discussion. 
Harris  v.  Catlin,  53  Tex.  8;  Jackson  v.  Palmer,  52  Tex.  434;  Baker  v.  Ra- 
mey,  27  Tex- 53;  Dunlap  v.  Wright,  11  Tex.  604;  Burgesa  v.  Milliean,  50 
Tex.  397.  It  is  unnecessary  for  us  to  consider  what  would  have  been  appeU 
lant's  rights  had  he  made  an  offer  to  pay. 

It  is  insisted,  however,  that  plaintiff's  vendor,  having  elected  to  bring  suit 
upon  the  note,  thereby  affirmed  the  contract,  and  lost  his  right  to  claim  the 
land.  But  we  take  this  to  be  the  rule:  If,  after  such  default  as  justifies  the 
vendor  in  rescinding  the  sale,  he  proceeds  for  the  price,  he  loses  his  right  of 
rescission,  provided  the  vendee  avail  himself  of  his  privilege  to  pay  the  debt. 
But  the  contract  still  remains  executory,  and  the  latter  cannot,  by  pleading 
limitation,  defeat  the  action  for  the  debt,  and  still  claim  the  land  under  a  con- 
tract with  which  he  has  refused  to  comply.  The  case  of  Harris  v.  CatUn,  su- 
pra, is  full  authority  for  the  proposition  that  an  unsuccessful  attempt  to  en- 
force payment  of  the  purchase  money  will  not  defeat  the  vendor's  recovery 
of  the  land,  after  a  subsequent  refusal  by  the  vendee  to  pay.  In  that  case, 
as  in  this,  no  part  of  the  purchase  money  was  paid,  and  in  that  respect  is  dis- 
tinguishable from  Coddington  v.  Wells,  59  Tex.  49.  The  distinction  is  drawn 
in  the  opinion  in  the  latter  case.  But  it  is  further  claimed  that,  after  the 
conveyance  of  a  portion  of  the  land  to  Johnson,  intervenor  was  no  longer  in 
a  position  to  demand  a  payment  of  the  purchase  money,  or  to  maintain  a  suit 
therefor.    But  if  the  plaintiff  had  the  right  .to  recover  the  land  as  against 
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Johnson  and  his  co-defendants,  as  he  claims  in  his  suit*  it  was  not  necessary 
that  the  intervenor  should  make  any  further  title;  and  the  conveyance  to- 
Johnson  did  not  stand  in  his  way.  The  argument  comes  back  to  this:  that 
in  order  to  recover  the  land  he  must  have  offered  to  pay  the  consideration. 
His  plea  of  limitation  was  a  distinct  refusal  to  do  this,  and  therefore  the  court 
did  not  err  in  holding,  in  effect,  that  he  could  not  claim  under  a  contract  of 
sale  with  conditions  of  which  he  had  refused  to  comply. 

The  plaintiff,  having  been  ruled  to  give  a  bond  for  the  costs  of  suit,  filed 
an  affidavit  of  his  inability  to  give  a  security  therefor.  The  court  gave  a  judg- 
ment against  him  for  costs,  and  this  is  assigned  as  error.  The  act  of  May^ 
1846,  provided  that  ''every  person,  whether  plaintiff  or  defendant,  who  shall 
make  affidavit  before  the  derk  that  he  is  too  poor  to  pay  the  fees  of  office,  shall 
be  entitled  to  receive  from  such  clerk  all  such  process  as  will  enable  him  to  pros- 
ecute  or  defend  his  sult»  free  of  costs. "  Pasch.  Dig.  art.  1429.  The  oorrea* 
ponding  provision  in  the  Revised  Statutes  does  not  say  that  he  shall  have  his 
process  free  of  costs,  but  makes  it  the  duty  of  the  clerk,  after  the  aiBdavit  is 
filed,  "to  issue  all  process,  and  to  perform  all  other  services  required  of  him, 
in  the  same  manner  as  if  the  security  had  been  given."  Bev.  St.  art.  1438. 
This  change  of  language  clearly  manifests  that  it  was  the  intention  of  the  leg- 
islature, in  the  latter  provision,  merely  to  permit  the  affiant  to  prosecute  his 
suit  without  giving  security,  and  not  to  release  him  from  his  liability,  either 
for  his  own  costs,  or  for  all  costs,  in  the  event  the  judgment  should  goagainst 
him. 

The  third  error  assigned  is  as  follows:  *'  The  cause  having  been  submitted  for 
trial  to  the  judge  on  the  law  and  the  facts  more  than  three  days  before  the  close 
of  the  term,  the  court  erred  in  rendering  its  judgment  on  the  last  day  of  the 
term,  without  the  plaintiff  ^s  consent,  and  over  his  objection. "  When  a  proper 
case  is  presented  it  will  be  necessary  to  decide  whether  a  judgment  will  be  re- 
versed for  a  violation  of  the  rule  relied  upon  in  this  assignment, without  show- 
ing that  some  injury  has  accrued  from  such  violation  to  the  appealing  party. 
Here,  however,  the  judgment  was  rendered  on  the  twenty-eighth  of  April, 
and  was  amended  on  the  last  day  of  the  term,  which  was  the  thirtieth  of  that 
month.  The  amendment  consisted  in  inserting  the  name  of  one  of  the  de- 
fendants in  the  judgment,  wliich  bad  been  inadvertently  omitted  in  the  origi- 
nal entry  on  the  minutes.  The  statute  provides  that  such  amendment  may  be 
made  at  any  period  during  term-time  by  the  court,  and  by  judge  during  va- 
cation. Bev.  St.  art.  1855.  We  cannot  construe  the  rules  of  the  supreme 
court  as  being  intended  to  affect  in  any  manner  this  plain  provision  of  the 
statute. 

In  his  conclusions,  the  judge  found  certain  facts  which  were  not  set  up  in. 
defendant's  or  intervener's  pleadings ;  and  this  is  assigned  as  error.  The  find- 
ing was  unauthorized;  but  the  facts  so  found,  were  not  necessary  to  support 
the  judgment,  and  hence  the  action  of  the  court  affords  no  grounds  for  a  re- 
versal 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 


Paires  v.  YOITNO, 

(Swpreme  C(mrt  of  Texas,    January  18, 1888.) 

Vbntje  in  CrvEL  Cabes— Chanob  of  Domicilb. 

Defendant,  sued  in  F.  county,  pleaded  to  the  jurisdiction  on  the  ground  that  he 
was  a  resident  of  B.  County.  It  appeared  that  he  had  practiced  medicine  in  F. 
county  for  some  years,  but  had  sold  his  homestead,  settled  nis  accounts,  notified  Ms 
patrons,  and  removed  his  personal  effects  to  B.  county,  where  he  had  entered  into 
partnership,  and  visited  patients.  His  family  remained  behind  temporarily,  and  on  a 
visit  to  them,  necessitated  by  sickness,  he  was  served  with  process.  HeLd^  that  his  - 
removal  was  complete,  and  that  the  court  had  no  jurisdiction. 

Appeal  from  district  court,  Fayette  county;  H.  Teiciimueller,  Judge. 

Digitized  by  VjjOOQIC 


Tex.]  VAIBE8  0.  YOUKQ.  801 

Action  by  B.  O.  Fairos,  administrator  of  Bhoda  Byler,  deceased,  against  F. 
E.  Young,  for  money  lent  and  interest.  Defendant  pleaded  to  the  jurisdio- 
tion  of  the  ooort  on  the  ground  that  he  had  removed  to  and  become  a  resident 
of  another  county.  The  plea  was  BQstained,  the  action  dismissed,  and  plain- 
tiff appealed. 

Phelpa  <&  Laney  for  appellant.    Rohson  &  Roaenthalt  for  appellee. 

WiLLiB,  C.  J.  Judgment  was  rendered  below  in  ftivor  of  the  appellee  upon 
his  plea  of  personal  priyilege,  setting  up  that  he  was,  at  the  commencement 
of  the  suit,  a  resident  of  Brown  county,  and  not  of  Fayette  county,  where  tlie 
suit  was  instituted.  The  facts  established  by  the  evidence  show  substantially 
that  the  appellee,  for  several  years  before  the  suit  was  brought,  was  a  resi- 
dent  of  Fayette  county,  where  he  had  been  engaged  in  the  practice  of  medi- 
cine. That  about  September  1, 1885,  he  went  to  Brown  county,  with  the  in- 
tention of  making.it  his  home  for  the  future,  and  formed  a  copartnership 
there  for  the  practice  of  his  profession.  That  he  entered  regularly  into  the 
practice  there,  advertised  the  partnership  and  visited  patients  professionally. 
That,  upon  leaving  Fayette  county,  he  notified  his  patrons  that  he  was  mov- 
ing to  Brown  county,  settled  up  his  accounts,  sold  out  his  medicine,  and  did 
everything  necessary  to  prevent  him  from  having  to  return  to  Fayette  county. 
While  in  Brown  county  he  received  a  telegram  announcing  that  his  mother 
was  sick,  at  Lagrange,  and  he  returned  to  that  place,  solely  for  the  purpose  of 
visiting  her.  While  at  Lagrange,  he  was  himself  taken  sick,  and,  on  that  ac- 
count and  the  sickness  of  his  family,  he  was  detained  there  until  the  twenty- 
ninth  of  Octol)er,  1885,  when  he  left  with  his  family  for  Brownwood.  His 
personal  effects  were  all  shipped  from  Lagrange  for  Brown  wood  by  the  twenty- 
second  of  October,  1885,  and  this  suit  was  commenced  on  the  twenty-third  of 
that  month.  After  the  appellee  sold  his  homestead,  his  family  continued  to 
occupy  it  till  the  nineteenth  or  twentieth  of  October,  1885,  when  they  were 
removed  to  his  father-in-law's,  where  they  remained  till  they  left  for  Brown- 
wood.  It  was  generally  known  from  the  time  the  appellee  sold  out,  and  him- 
self left  Lagrange,  that  he  had  moved  to  Brown  county.  Upon  this  state  of 
facts  the  court  found  that  the  appellee  was  not  a  resident  of  Fayette  county 
when  this  suit  was  brought,  and  we  think  the  finding  correct.  He  had  quit 
his  business  there,  and  was  regularly  pursuing  it  in  a  different  county.  He 
had  sold  out  his  home  in  Fayette,  and  moved  all  his  personal  effects  therefrom 
to  his  new  place  of  residence,  and  did  everything  necessary  for  a  complete 
change  of  residence,  except  to  take  his  family  away,  before  this  suit  was  com- 
menced. He  was  prevented  by  sickness  from  removing  them  at  an  earlier 
day.  Had  his  family  left,  the  removal  would  have  been  complete,  under  the 
strictest  construction  that  could  be  given  to  the  law  governing  such  cases. 
When  a  man  is  in  the  act  of  removing  from  one  county  to  another,  but  has 
left  his  family  in  the  place  of  his  former  home,  it  may  be  sometimes  uncer- 
tain to  which  county  his  residence  belongs.  In  such  case  it  has  been  said  that 
he  has  two  residences,  in  either  of  which  he  may  be  sued.  Brovm  v.  Boulden, 
18  Tex.  482.  In  that  case  the  defendant  had  gone  to  another  county  for  the 
purpose  only  of  preparing  a  home  for  his  family,  and  had  taken  with  him 
only  a  portion  of  his  prepay;  here  the  appellee  had  actually  moved  himself 
to  the  county,  and  had  taken  there  all  his  movable  property.  There  the  de- 
fendant had  not  sold  out  his  home  lying  in  the  county  from  which  he  intended 
to  remove;  here  he  had,  and  had  given  up  possession  of  it  before  the  suit  was 
brought.  The  family  were  kept  in  their  former  home  in  that  case  by  the  vol- 
untaiy  act  of  the  defendant,  while  here  he  was  prevented  from  mo  vi  ng  them  by 
sickness.  We  think  the  cases  different  in  other  particulars,  which  need  not  be 
dwelt  on.  In  that  case,  a  plaintiff  proposing  to  sue  might  well  have  doubted 
Whether  the  change  of  residence  had  been  effected ,  as  the  f  aniily  and  a  portion  of 
the  property  were  in  one  place,  and  the  head  of  the  family  and  the  remainder  of 
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the  property  in  another,  and  nothing  to  show  that  the  intention  to  remove 
had  been  carried  out  as  far  as  possible.  Here,  however,  when  everything  had 
been  done  towards  a  removal  that  could  be  done,  and  the  remainder  was  pro- 
vented  solely  by  the  inability  of  the  family  to  be  removed  on  account  of  sickness, 
and  it  was  notorious  in  the  community  that  the  appellee  had  moved  to  Brown 
county,  there  was  no  difficulty  in  ascertaining  the  place  of  his  residence;  and 
suit  should  not  have  been  brought  in  Fayette  county.  The  facts  in  this  case 
are  much  stronger  than  those  in  Walker  v.  Walker^  22  Tex.  3E1.  There 
the  defendant,  who  had  been  a  resident  of  Gonzales  county,  had  gone  to  La- 
vaca, and  had  been  there  only  two  or  three  days  when  the  suit  was  brought* 
He  had  taken  with  him  only  a  portion  of  his  effects,  leaving  his  negroes  in 
Gonzales  county.  These  facts  wera  contradicted  by  other  witnesses,  yet  the 
court  held  them  sutHcient  to  base  upon  them  a  verdict  that  the  removal  was 
complete.  We  think  the  evidence  here  sufficient  to  warrant  the  court  below 
to  come  to  a  like  conclusion,  and  the  judgment  is  affirmed. 


CONTINENTAL  NAT.   BANK  OF  N.  T.  V.  WEEMS  et  ul. 
(Supreme  Court  of  Texa$.    January  17, 188S.) 

1.  Banks  and  Banking — Discounts  and  CoiiLBCTiONs— Insolvxnot— Libn& 

Where  the  course  of  dealing  between  two  banks  has  been  for  one  to  discount 
notes  for  the  other,  to  whom  they  were  forwarded  at  maturity  for  collection  and  re- 
turn, with  an  understanding  that  the  proceeds  should  be  preserved  as- the  proper^ 
of  the  discounting  bank  and  returned  to  it  as  such,  upon  the  insolvency  of  the  col- 
lecting bank,  having  sufficient  cash  in  hand  to  cover  the  proceeds  of  the  notes  so 
collected,  it  is  to  be  deemed  a  trustee  for  the  discounting  bank  of  the  proceeds  of  the 
notes  so  ooUecte  1,  and  the  latter  is  entitled  to  payment  of  the  same  in  full  in  priority 
to  other  creditors. 

8l  Bamb— Htpotbication  of  Collbctions^Libn. 

Where  an  insolvent  bank  had  indorsed  notes  forwarded  to  it  by  another  bank  for 
collection  and  return,  and  deposited  them  as  collaterals  with  its  creditors,  to  whom, 
they  have  been  paid,  the  latter  bank  has  no  Uen  upon  the  general  estate  of  the  in- 
solvent bank  for  the  proceeds. 

8.  Samb— Dbatts  against  Collbctionb^Libn. 

Wt.ere  an  insolvent  bank  forwarded  notes  to  another  bank  for  discount^  and  the 
latter  refused  to  discount,  but  paid  drafts  which  had  been  issued  by  the  insolvent 
bank  on  the  credit  of  such  notes  before  learning  of  the  refusal,  tne  discounting 
bank  has  no  lien  on  the  notes  for  the  general  balance  of  its  account,  but  only  for  the 
amount  actually  paid  upon  the  drafts. 

4.  Samb— Amount  07  «icdombnt. 

In  a  suit  for  the  realization  and  distribution  of  the  assets  of  an  insolvent  bank, 
another  bank  ntervened,  claiming  a  lien  for  the  general  balance  of  its  account  upon 
notes  forwarded  to  it  for  discount,  which  it  had  refused,  but  upon  faith  of  which  it 
had  paid  drafts  issued  by  the  insolvent  bank.  The  court  decided  against  the  lien 
claimed,  and  gave  judgment  for  the  full  face  value  of  the  notes.  Held,  that  the 
judgment  should  have  been  only  for  any  sum  collected  on  the  notes,  together  with 
the  actual  value  of  those  uncollected,  less  the  amount  paid  upon  the  drafts. 

6.  Samb— Action  for  Realization  of  Absbts— Ai>ju8tment  of  Equitibs— Othbr  Ac- 
tions Pbnding. 

In  a  suit  for  the  realization  and  distribution  of  the  assets  of  an  insolvent  oorpora- 
tion,  where  a  non-resident  creditor  intervenes  to  establish  a  claim  against  the  estate 
in  the  hands  of  the  receiver,  the  latter  may  reconvene  and  set  up  all  rights  of  the 
insolvent  corporation  growing  out  of  a  continued  course  of  dealing  between  the  par- 
ties, and  the  court  may  adjust  the  equities,  state  the  account  and  give  judgment  for 
any  balance  f  oimd  on  either  side,  notwithstanding  the  pendency  of  suits  in  other 
courts  with  regard  to  items  of  the  subject-matter  in  dispute. 

Appeal  from  district  court,  Harris  county;  Jaicbs  Masterson,  Judge. 

Suit  by  the  Continental  ^National  Bank  of  New  York  as  a  claimant  pft)  in- 
teresse  suo  against  the  estate  of  the  City  Bank  of  Houston,  an  insolvent  cor- 
poration, which  had  instituted  proceedings  in  the  nature  of  a  creditor's  bill 
for  a  receiver  and  to  have  its  assets  realized  and  distributed  among  its  cred- 
itors. The  receiver  of  the  insolvent  bank  reconvened.  The  court  disallowed 
several  of  the  claims  of  the  intervening  bank  and  it  appealed. 
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Goldthwaite  dk  Etving,  for  appellant.  Hutchinaont  Carrington  i&  Sears, 
for  appellees. 

Gaines,  J.  On  the  nineteenth  dnj  of  December,  1885,  William  R.  Baker, 
as  I  resident  of  the  City  Bank  of  Houston,  and  one  of  its  largest  stockholders, 
and  the  Houston  Insurance  Company,  another  stockholder,  filed  a  petition  in 
the  district  court  of  Harris  county,  against  certain  of  its  creditors  and  other 
stockholders,  alleging  its  insolvency,  and  praying  for  the  appointment  of  a  re- 
ceiver, and  for  the  collection  and  distribution  of  its  assets  among  the  holders 
of  claims  against  it,  according  to  their  respective  priorities;  and  on  the  same 
day  appellee  Weems  was  appointed  receiver,  in  accordance  with  the  prayer  of 
the  petition,  and  has  since  been  acting  under  direction  of  the  court  in  that 
capacity.  By  course  of  dealing  kept  up  through  a  series  of  years  between  the 
insolvent  corporation  and  the  Continental  Bank  of  New  York,  the  New  York 
bank  had  discounted  the  paper  of  the  Houston  bank;  and  just  before  it  fell 
due,  had  forwarded  it  to  the  latter  "for  collection  and  returns.  **  Immediately 
before  its  failure,  the  Houston  bank  had  received  a  large  amount  of  paper  so 
discounted  for  it  by  the  New  York  bank,  and  had  collected  it  in  part  and 
placed  the  proceeds  to  the  credit  of  the  latter.  For  others  of  these  notes  the 
Houston  Bank  received  renewals,  which  were  discounted  by  other  banks  in 
New  York,  and  the  proceeds  applied  to  the  payment  of  its  debts.  On  the 
third  day  of  September,  1886,  appellant  intervened  in  the  original  suit,  claim- 
ing to  be  a  creditor  of  the  City  Bank  of  Houston,  and  claiming  a  priority  of 
payment  out  of  the  assets  in  tlie  bands  of  the  receivert  of  the  amount  due  to 
it  by  reason  of  the  collection  and  appropriation  of  the  proceeds  of  the  notes 
sent  by  it  to  the  Houston  bank.  The  receiver  resisted  the  claim,  denying 
elaimant's  right  to  priority,  and  answered  further  that  the  City  Bank,  before 
its  failure,  had  sent  to  the  Continental  Bank  several  promissory  notes  for 
sums  amounting  in  the  aggregate  to  over  $20,000,  to  be  discounted;  that  the 
latter  refused  to  discount  the  notes,  but  retained  them  without  authority,  and 
then  collected  some  of  them,  and  were  proceeding  to  collect  the  others.  To 
this  counter-claim  complainant  replied,  setting  up  a  lien  upon  the  notes  to  se- 
cure the  payment  of  a  general  balance  due  it  from  the  City  Bank  at  the  time 
of  its  failure.  Upon  the  trial  of  the  issues  so  presented,  the  court  gave  judg- 
ment, disaUowing  the  claim  of  priority,  but  allowing  the  claim  of  the  Con- 
tinental Bank  as  a  general  creditor,  and  awarding  a  recovery  against  it  in 
favor  of  the  receiver  for  the  full  amount  of  the  notes  claimed  by  him  to  have 
been  converted  by  it,  less  about  $5,000,  paid  upon  drafts  of  the  City  Bank 
upon  it,  after  the  paper  went  into  its  hands.  The  judgment  further  provided 
that  the  Continental  Bank  should  deliver  up  the  notes  or  their  proceeds  to  the 
receiver  within  30  days,  and  that  upon  its  failure  to  do  so,  the  judgment 
against  it  should  be  charged  against  its  dividends,  and  that  the  receiver  should 
have  execution  against  it  for  the  balance.  From  this  decree  the  Continental 
National  Bank  has  brought  this  appeal. 

The  first  assignment  is,  in  substance,  that  the  court  erred  in  decreeing  that 
appellant  was  not  entitled  to  have  the  amount  of  the  notes  sent  by  it  to  the 
City  Bank  for  collection  paid  in  full  from  the  assets  in  the  hands  of  the  re- 
ceiver. The  evidence  shows  that  some  of  these  notes,  amounting  to  about 
$5,000,  were  collected  by  the  City  Bank,  and  were  mingled  with  the  funds 
after  being  credited  to  appellant;  and  that  others  were  renewed,  and  the  re- 
newed paper  discounted  in  New  York,  for  account  of  City  Bank, — the  pro- 
ceeds going  to  pay  its  debts.  The  first  question  to  be  determined  is  whether, 
under  the  agreement  and  the  course  of  dealing  between  the  two,  the  collecting 
bank  is  to  be  deemed  the  trustee  of  the  f un<&  received  by  it  upon  the  notes 
which  were  paid,  and  of  the  renewed  obligations  which  were  taken  in  lieu  of 
those  which  were  not  paid.  Before  the  trial,  an  agreed  statement  of  the  facts 
was  signed  by  the  counsel  representing  the  parties,  and  filed  among  the  papers 
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in  the  case.  The  agreement  appended  to  the  statement  is  as  follows:  "The 
matters  and  facts  set  forth  in  the  foregoing  eight  pages  are,  for  the  purposes 
of  the  trial  of  the  above-entitled  cause,  admitted  to  be  true  and  correct,  and 
may  be  used  in  evidence  upon  the  trial  of  said  cause,  the  parties  thereto  re- 
serving the  right  to  introduce  such  additional  evidence  not  inconsistent  with 
the  foregoing  as  may  be  decided."  The  agreed  statement  contains  the  follow- 
ing paragraph:  ''That  in  the  course  of  dealings  between  the  City  Bank  and 
complainant,  the  latter  was  in  the  habit  of  discounting  notes  for  the  City  Bank, 
and  of  forwarding  the  same,  on  maturity,  to  the  City  Bank  for  collection  and 
returns,  with  an  understanding  that  the  proceeds  of  such  discount  notes  should 
be  preserved  by  said  City  Bank  as  the  property  of  the  complainant,  and  returned 
to  it  as  such."  The  agreement  further  shows  that  the  notes  last  referred  to 
were  received  by  the  City  Bank  "for  collection  and  return  of  proceeds."  We 
think  these  facts  settle  the  question  of  trust  in  the  affirmative.  If  the  securi- 
ties had  t>een  sent  for  collection  merely,  the  proceeds  to  be  credited  to  the  New 
York  bank,  it  is  clear  that  after  their  collection  the  relation  of  creditor  and 
debtor  would  have  subsisted,  and  the  latter  would  have  no  claim  upon  the 
funds.  But  by  the  understanding  between  the  banks  and  the  actual  transao^ 
tion  between  the  parties  as  shown  by  the  agreed  evidence,  a  special  agency 
was  created,  and  the  City  Bank  had  no  authority  to  hold  and  credit  the  pro- 
ceeds of  the  notes,  but  was  bound  to  remit  them  immediately  to  its  corres- 
pondent. This  principle  was  clearly  recognized  by  this  court  in  the  case  of 
Bank  v.  Wei83,  67  Tex.  881,  8  S.  W.  Rep.  299,  and  is  sustained  by  the  great 
weight  of  authority,  as  appears  from  the  citations  in  the  opinion  in  that  case. 
But  it  is  insisted  by  counsel  for  appellee,  that  there  is  other  evidence  in  the 
record,  not  inconsistent  with  the  agreement,  which  shows  that  the  relation  of 
debtor  and  creditor*  and  not  that  of  trustee  and  cestui  qtie  tnuft,  was  created 
by  the  transaction.  We  think,  however,  that  any  evidence  to  show  this  fact 
in  the  face  of  the  explicit  statement  in  the  admitted  proof,  would  be  inconsist- 
ent with  the  agreement,  and  should  have  been  disregarded  by  the  court, 
whether  objected  to  or  not.  But  we  do  not  regard  the  evidence  relied  on  as 
being  in  conflict  with  that  in  the  agreed  statement.  The  receiver,  who  was 
cashier  of  the  insolvent  bank  for  many  years  previous  to  its  failure,  testified 
to  the  effect  that,  in  previous  transactions  of  a  like  character,  it  had  been  the 
habit  of  his  bank  to  collect  and  credit  the  proceeds  of  the  discount  notes  sent 
to  it  for  collection.  But  appellant  showed,  on  the  other  hand,  by  the  testi- 
mony of  its  president,  that  in  discounting  paper  for  its  customers  at  a  dis- 
tance it  was  the  custom  to  charge  interest  after  the  maturity  of  the  paper,  to 
allow  for  the  transmission  to  it  of  the  proceeds  after  collection,  as  well  as  ex- 
change, on  the  amount;  and  that,  in  order  to  avoid  these  charges,  the  City 
Bank  agreed  to  keep  with  the  New  York  bank  sufficient  funds  to  meet  the 
discounts  as  they  matured;  and  that  in  all  previous  transactions  this  promise 
had  been  complied  with.  As  long  as  tlie  City  Bank  kept  with  its  correspond- 
ent a  sufficient  sum  to  cover  the  amount  of  the  discounted  paper  as  it  fell  due, 
it  had  the  right  to  the  proceeds  when  collected;  for  it  had  then  virtually 
taken  up  the  securities.  But  we  do  not  see  how  the  conclusion  can  be  drawn 
from  this  that  it  was  entitled  to  credit  Its  collections,  when  it  had  no  funds 
in  the  hands  of  the  New  York  Imnk  to  make  good  its  account,  as  was  shown 
to  be  the  fact  in  this  particular  transaction.  Had  appellant  permitted  this,  it 
might  as  well  have  extended  credit  to  the  Houston  bank,  in  the  first  instance, 
without  security,  which  the  testimony  shows  it  was  very  careful  to  avoid.  It 
may  be  inferred  from  the  receiver's  testimony  that  his  bank  did  not  always 
have  funds  with  its  correspondent  to  cover  its  discounts  at  maturity.  But  he 
also  testified  that  in  every  instance  its  account  was  immediately  made  good. 
As  this  was  all  the  appellant  could  have  legally  demanded,  it  is  not  seen  that 
the  fact  of  his  crediting  the  proceeds  of  the  discounted  notes  returned  for  col- 
lection in  such  cases,  could  have  affected  appeilant^s  right  as  to  future  oases, 
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under  their  express  agre<»inent,  or  under  the  restrictive  indorsement  made 
upon  the  notes  in  the  particular  instance  now  under  consideration.  We  thinJt, 
therefore,  that  when  the  City  Bank  collected  the  last  notes  it  acted  in  a  fidu- 
ciai'y  capacity,  and  received  the  proceeds  in  trust  for  the  Continental  National 
Bank,  and  that  it  was  its  duty  to  remit  them  to  the  latter.  This  brings  us  to 
the  further  question,  whether,  under  the  circumstances  of  this  case,  they  were 
divested  of  their  character  of  trust  funds  when  they  were  placed  by  the  col- 
lecting bank  in  its  vaults  and  there  mingled  with  its  other  moneys.  It  is  a 
principle  of  equity  long  recognized  and  applied  that  when  one  who  is  intrusted 
with  the  money  of  another  invests  it  in  property,  the  cestui  que  trust  may  fol- 
low the  fund,  and,  fixing  upon  the  property  the  character  of  the  original 
trust,  may  claim  it  as  his  own.  Ryall  v.  Holle,  1  Atk.  172;  Scott  v.  Surman, 
Willes,  400;  Burdett  v.  Willett,  2  Vern.  638.  But  in  an  early  case  it  was 
said:  "But  if  the  factor  have  money,  it  shall  be  looked  upon  as  the  factor's 
estate,  and  must  first  answer  the  debt  of  a  superior  creditor  *  *  *  for 
in  regard  that  money  has  no  ear-mark,  equity  cannot  follow,  that  in  behalf  of 
him  that  employed  the  factor."  Whitcomb  v.  Jacobs  1  Salk.  160.  The  idea 
thus  suggested  seems  to  have  long  prevailed  in  the  courts  of  England.  But 
at  a  later  day  a  different  doctrine  has  been  established  in  those  courts,  (Taylor 
v.  Plumer,  8  Maule  &  S.  562;  Fennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372; 
Knatchbtdl  v.  Hallett,  13  Ch.  Div.  696;)  and  has  generally  been  applied  in  the 
<!ourts  of  last  resort  in  this  country  in  the  more  recent  cases.  Bank  v.  /n- 
surance  Co,,  104  U.  S.  54;  Brocchus  v.  Morgan,  (Tenn.)  5  Cent.  Law  J.  53; 
I'eople  V.  Bank.  96  N.  Y.32;  McLeodw,  Evans,  66  Wis.  401,  28  N.  W.  Rep. 
173,  214;  Harrison  v.  Smith,  83  Mo.  210;  Stoller  v.  Coates,  88  Mo.  514; 
Pea/c  V.  Ellicott,  30  Kan.  156,  1  Pac.  Rep.  499. 

The  rule  thus  followed  in  the  cases  last  cited,  we  think,  is  founded  upon  the 
better  reason.  Where  the  trustee  kept  tkie  fund  separate,  and  the  original 
money  was  capable  of  being  identified,  there  never  was  any  question.  The 
dictum  above  quoted  is  not  understood  as  having  been  applied  to  such  a  case. 
It  is  when  the  trustee  has  mingled  the  trust  money  with  the  mass  of  his  other 
funds  that  the  difficulty  arises.  It  may  be  that  when  the  entire  mass  is  paid 
away  the  right  to  claim  a  trust  in  any  money  or  property  is  forever  lost.  But 
if,  as  in  the  present  case,  throughout  all  the  trustee's  dealings  with  the  funds 
so  mingled  together,  he  keeps  on  hand  a  sufficient  sum  to  cover  the  amount 
of  ttie  trust  money,  we  think  it  capable  of  demonstration,  that  the  trust  stiould 
attach  to  the  balance  that  is  found  to  remain  in  his  hands.  Let  us  take  the 
case  before  us  for  an  illustration.  It  is  shown  by  the  evidence  that  after  the 
bank  received  the  money  amounting  to  about  $5,000,  its  cash  assets  were 
never  reduced  below  the  sum  of  $6,000,  until  they  went  into  the  receiver's 
hands.  Even  admitting  that  in  course  of  its  transactions  this  identical  money 
was  paid  out  by  the  bank  to  its  uttermost  farthing,  yet  we  know  that  every 
dollar  so  expended  left  its  representative  and  exact  equivalent  in  the  vault 
from  which  it  was  taken  and  that,  when  again  the  money  so  left  was  ex- 
pended, it  left  in  turn  its  equivalent  behind  it.  We  see,  therefore,  that  what- 
ever changes  may  have  taken  place  in  the  funds  from  the  receipts  and  ex- 
penditures of  the  bank,  the  balance  left  at  the  date  of  its  failure,  was  tlie  re- 
sult of  the  proceeds  of  the  notes  to  the  extent  to  which  such  balance  was 
tliereby  increased ;  and  that  the  cash  which  went  into  the  hands  of  tlie  re- 
ceiver should  be  deemed  the  representative  of  tliese  proceeds  and  impressed 
with  the  trust  character  which  pertained  to  them.  The  equity  would  have 
been  no  stronger  if  the  City  Bank  had  used  appellant's  money  in  the  purchase 
of  bonds  or  other  securities,  which  were  found  in  its  vaults  and  identified,  and 
if  appellant  were  now  seeking  to  recover  the  securities  so  bought.  For  the 
reasons  given  we  are  clearly  of  the  opinion  that  appellant  was  entitled  to  pri- 
ority of  payment  for  the  proceeds  of  the  notes  collected  by  the  City  Bank;  but 
we  think  that  the  claim  for  full  payment  of  the  notes  received  and  redis- 
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counted  by  it,  stands  upon  a  very  different  ground.  The  agreed  evidence 
shows  tliat  these  renewed  obligations  were  indorsed  by  the  City  Bank,  and 
deposited  as  collateral  with  banking-houses  in  the  city  of  Xew  York,  and  were 
paid  to  the  holders,  either  in  whole  or  in  part.  As  to  the  one  which  was  only 
partially  paid,  the  agreement  recites  "that  said  renewal  notes  to  the  amount 
of  $1,250  went  to  pay  the  debt  of  said  City  Bank,  and  benefited  its  estate  ac> 
oordlngly.*'  As  to  the  other  two,  the  language  in  reference  to  the  disposal  of 
the  proceeds  is  a  little  different,  but  we  presume  it  means  the  same  thing. 
We  tlierefore  deduce  from  the  admitted  facts  that  with  the  proceeds  of  the 
notes  now  under  consideration,  obligations  of  the  insolvent  bank  were  dis- 
charged; and  that  no  other  benefit  accrued  to  its  estate. 

Now,  then,  the  question  is  has  the  appellant  a  lien  upon  the  general  asseta 
in  the  hands  of  the  receiver,  for  the  proceeds  so  appropriated?  We  think  not. 
To  hold  the  affirmative  of  this  proposition  would  be  to  declare  that  every  one 
who  receives  the  money  of  another  in  a  fiduciary  capacity,  and  expends  it  in 
the  payment  of  his  own  debts,  thereby  creates  a  lien  upon  his  entire  estate  in 
favor  of  the  owner  of  the  money  so  expended.  But  this  is  clearly  contrary 
to  the  doctrine  of  constructive  trusts.  The  true  rule  is,  that  the  trust  estate 
must  be  clearly  traced  into  other  specific  property,  in  order  that  the  cestui 
que  trust  may  claim  either  the  property  itself  or  a  lien  upon  it.  This  is  the 
doctrine  uniformly  applied  in  the  older  cases,  and  laid  down  by  the  text  writ- 
ers upon  the  law  of  trusts-  Perry  v.  Phelps,  4  Ves.  107;  Lewis  v.  JfadockSp 
17  Ves.  48;  Denton  v.  Davies,  18  Ves.  499;  Taylor  v.  Plumer,  3  Maule  &  S. 
662;  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  872;  Knatchbull  v.  Hallett,  la 
Ch.  Div.  696:  Phares  v.  Leachman,  20  Ala.  662;  Noble  v.  Andrews,  37  Conn. 
346;  Roberts  v.  Broom,  1  Har.  (D«l.)  57;  2  Perry,  Trusts,  §  885  et  seq.;  2 
Story,  Eq.  Jur.  §  1258;  2  Pom.  Eq.  Jur.  §  1051.  We  have  a  line  of  decisions 
in  our  own  court  which,  we  think,  have  an  important  bearing  upon  the  ques- 
tion before  us.  It  is  held  that  the  wife  may  follow,  through  all  its  mutations^ 
the  proceeds,  in  the  hands  of  the  husband,  of  her  separate  estate  converted  by 
him,  and  claim  the  property  into  which  they  have  been  invested.  But  at  the 
same  time  it  has  been  repeatedly  decided  that  to  enable  her  to  do  so  the  pro* 
ceeds  must  be  clearly  and  distinctly  traced.  Rose  v.  Houston,  11  Tex.  163; 
Chapman  v.  Allen,  15  Tex.  278;  Lo'oe  v.  Robertson,  7  Tex.  6;  King  v.  GiUe- 
land,  60  Tex.  271;  Glasscock  v.  Hamilton,  62  Tex.  148.  This  results  from 
an  application  of  the  doctrine  of  constructive  trust*  to  the  separate  property 
of  the  wife,  in  the  hands  of  tho  husband.  The  principal  whose  money  has 
been  misapplied  by  his  agent  occupies  with  us  no  higher  ground  than  the 
married  woman  whose  husl)and  has  misappropriated  hers;  and  our  courts  have 
never  held  that  the  wife,  in  the  latter  case,  is  entitled  to  priority  of  payment 
out  of  the  husband's  estate,  as  against  his  general  creditors.  This  is  shown 
by  the  case  of  Richardson  v.  Hutchins,  68  Tex.  81,  3  S.  W.  Rep.  276,  in 
which  the  wife  recovered  a  large  judgment  against  her  husband,  executor  for 
her  separate  property,  used  by  him  in  the  payment  of  his  debts;  but  recov- 
ered only  as  a  general  creditor. 

The  appellant's  claim  for  priority  as  to  the  funds  which  went  into  the  vaults 
of  the  bank,  also  has  a  materially  different  effect  upon  the  rights  of  other 
creditors,  from  the  claim  we  now  have  under  consideration.  As  to  the  for- 
mer, we  have  attempted  to  show  that  it  clearly  appears  that  the  direct  equiva- 
lent and  substitute  for  the  proceeds  of  the  notes  collected  by  the  City  Bank 
went  into  the  hands  of  the  receiver.  The  authorities  also  hold  that  where  the 
trustee  mingles  the  trust  money  with  his  own,  whenever  he  pays  out  (leaving 
enough  to  cover  the  trust  fund)  he  is  presumed  to  pay  out  his  own  money. 
Knatchbull  v.  Hallett,  supra;  Bank  v.  Insurance  Co,,  supra.  Upon  which- 
soever ground  we  put  it,  the  proceeds  of  the  collected  notes  are  traced  into 
bank-vault,  and  their  specific  substitute  found  there,  and  distinctly  pointed 
out;  and  It  works  no  injury  to  the  general  creditors  to  require  the  receiver  to 
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pay  back  money  which  never  belonged  to  the  bank.  On  the  other  hand,  to 
allow  a  like  piioritj  for  payment  for  the  convei-sion  of  the  renewed  notes, 
would  be  to  diminish  the  assets,  which  the  insolvent  bank  both  legally  and 
equitably  owned  to  repay  trust  money,  which  merely  went  to  pay  its  debts. 
These  payments  may  have  gone  to  benefit  its  estate  in  one  sense;  but  they  did 
not  contribute  to  swell  the  assets.  The  decisions  relied  upon  by  appellant's 
counsel  to  support  their  position  upon  this  question  can  hardly  be  deemed  ap- 
plicable to  the  facts  of  the  present  case.  It  remains  to  notice  them  briefly. 
The  case  of  Brocchua  v.  Morgan,  and  of  Bank  v.  Insurance  Co,,  supra,  sus- 
tain appellant's  claim  of  priority  for  the  proceeds  of  the  collected  notes,  but 
are  not  authority  upon  the  present  question.  In  Peak  v.  EUicott,  80  Kan. 
156,  1  Pac.  Rep.  499;  People  v.  Bank,  96  N.  T.  32;  Harrison  v.  Smith,  83 
Mo.  210,  and  ^toiler  v.  Coates,  88  Mo.  514;  the  trust  funds  were  traced  di- 
rectly into  the  hands  of  the  unfaithful  agents,  and  went  to  increase  their  as- 
sets; and  they  did  not  appear,  as  in  case  of  the  renewed  notes  now  under  dis- 
cussion, to  have  been  applied  merely  to  the  pa3rment  of  debts.  So,  also,  in 
McLeod  V.  Evans,  66  Wis.  401,  28  N.  W.  Rep.  173,  214.  There  the  draft, 
which  was  held  to  have  been  received  in  trust,  was  wrongfully  sent  by  the 
banker  to  a  correspondent,  was  collected  by  the  latter,  and  its  proceeds  drawn 
out  by  the  fiduciary  on  his  own  checks.  In  these  cases  the  doctrine  has  been 
so  extended  as  to  give  priority  from  the  general  assets  of  the  bank,  on  the 
ground  that  these  assets  have  been  swelled  by  the  trust  funds,  although  it  was 
not  shown  that  a  sufficient  amount  of  cash  remained  on  hand  to  cover  the  lat- 
ter. With  the  greatest  deference  to  the  courts  who  decided  these  cases,  we 
are  constrained  to  differ  with  them  upon  the  point,  and  to  hold  that,  in  order 
to  fix  the  trust  upon  any  part  of  the  assets,  the  particular  property  into  which 
trust  money  has  been  converted  must  be  pointed  out  with  at  least  practical 
deflniteness  and  certainty. 

Appellant  next  complnins  of  the  action  of  the  court  below  in  charging  it 
with  the  notes  sent  to  it  by  the  City  Bank  for  discount.  The  facts  in  regard 
to  this  matter  are,  in  brief:  The  City  Bank  sent  the  notes  to  the  appellant  to 
be  discounted,  and  to  have  the  proceeds  placed  to  its  credit,  according  to  a 
previous  course  of  dealing  between  them.  Appellant  refused  to  discount  the 
paper,  and  so  notified  its  correspondent,  but  before  the  note  was  received  by 
the  latter,  not  doubting  that  the  paper  would  be  discounted,  it  drew  upon  ap- 
pellant to  the  amount  of  about  $5,000.  Appellant  paid  these  drafts,  relying 
upon  the  notes  for  reimbursement.  It  is  now  contended  that  it  has  a  lien 
upon  this  paper  for  the  payment  not  only  of  the  85,000  so  paid,  but  also  for 
its  general  balance  on  account  against  its  correspondent.  This  proposition 
cannot  be  maintained.  It  Is  frequently  said  that  a  banker  has  a  lien  upon  the 
funds  in  his  hands  for  the  indebtedness  of  his  customer;  and  it  is  agreed  that 
this  rule  applies,  unless  there  is  an  express  agreement  to  the  contrary.  But 
we  understand  the  rule  to  be  that  in  order  to  give  such  lien  there  must  be  a 
contract  for  that  purpose,  either  express  or  implied.  "The  credit  must  be 
given  on  the  credit  of  the  securities  or  valuables  either  in  possession  or  ex- 
pectancy. Russell  V.  Hadduck,  3  Gilman,  233.  This  is  the  extent  of  the 
banker*s  lien."  Bank  v.  Bank,  68  111.  398.  See,  also,  Jarois  v.  Rogers,  15 
Mass.  889;  Lucas  v.  Dorrien,  7  Taunt.  279.  In  the  case  last  cited  a  lease  was 
presented  to  a  banker  by  his  customer,  as  collateral  for  a  loan,  which  the 
banker  declined  to  accept,  and  it  was  casually  left  with  him.  It  was  held  he 
had  no  lien  upon  it.  So,  in  this  case,  the  appellant,  having  refused  the  paper, 
had  no  right  to  hold  it,  and  should  have  returned  it.  Having  failed  to  do  so, 
it  has  no  lien,  except  for  the  amount  of  the  drafts  paid,  after  the  paper  was 
renewed.  We  think,  however,  the  court  erred  in  rendering  judgment  against 
appellant  for  the  full  value  of  the  notes,  although  it  decreed  that  the  judg- 
ment might  be  satisfied  by  turning  over  to  the  receiver  such  as  had  not  been 
collected,  together  with  the  proceeds  of  those  which  had  been  paid.    A  proper 
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judgment  would  have  beem  to  charge  appellant  in  the  acoount  with  the  mon- 
eys collected  upon  the  paper,  and  with  the  value  of  so  much  of  it  as  remained 
unpaidt  to  be  set  off  by  the  amount  of  the  drafts  drawn  upon  the  appellant  by 
the  City  Bank  after  the  notes  were  forwarded  for  discount. 

We  think  what  we  have  said  sufficient  to  dispose  of  the  leading  propositions 
in  the  case.  The  other  questions  presented  relate  mainly  to  the  right  of  the 
receiver  to  reconvene  in  the  action  brought  against  him  in  the  court  below. 
We  are  of  opinion  that,  although  this  proceeding  was  an  inteiTention  in  an- 
other suit,  and  was  a  mere  outgrowth  of  the  original  action,  yet,  appellant 
having  sought  the  jurisdiction  of  the  court  to  establish  equities  against  the 
estate  in  the  hands  of  the  receiver,  it  was  proper  to  allow  the  latter  to  recon- 
vene, and  set  up  all  the  rights  of  the  insolvent  corporation  growing  out  of  a 
continued  course  of  dealing  under  one  general  agreement.  It  was  not  error 
for  the  court  to  adjust  the  equities  between  the  two  banks,  and  to  stale  the 
account,  and  to  give  judgment  for  any  balance  found  in  favor  of  the  insolv- 
ent bank.  The  fact  of  other  suits  pending  in  another  tnbunal  upon  some  of 
the  notes  to  which  the  receiver  was  a  party,  and  in  which  the  title  was  being 
contested,  pleaded  in  abatement  of  the  plea  in  reconvention,  was  not  an  an- 
swer to  it.  All  parties  at  Interest  being  before  the  court,  this  case  was  a 
proper  proceeding  in  which  to  settle  all  matters  in  dispute  between  appellant 
and  the  receiver,  growing  out  of  the  transactions  between  the  two  banks. 
Upon  the  renditiun  of  a  judgment  against  the  complainant  for  the  value  of 
the  notes  in  this  suit,  its  title  to  them  would  become  perfect,  and  there  would 
exist  no  obstacle  to  the  prosecutions  of  the  suits  for  their  collection  which  it 
had  already  instituted. 

For  the  errors  pointed  out  the  judgment  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court  to  have  evidence  as  to  the  value 
of  the  notes  sent  to  appellant  for  discount  and  not  discounted,  at  the  date  of 
the  filing  of  the  appellee^s  plea  in  reconvention,  and  to  charge  appellant  with 
such  value,  instead  of  the  face  value,  as  in  the  former  judgment;  to  allow  ap- 
pellant's claim  for  priority  of  payment  out  of  the  assets  in  the  receiver's  hands 
to  the  amount  of  the  notes  sent  to  the  City  Bank  for  collection  and  collected 
by  it,  but  not  for  those  renewed  and  rediscounted,  and  in  all  other  respects  to 
state  the  accoimt  as  before,  and  to  give  judgment  accordingly. 


Labbe  v.  Corbett. 
(Supreme  Court  of  Texas.    January  17, 1888.) 

AKIMALB — TtEASS  FOB  BrEBDINO  PURPOSES — DlSBABED  ANIMALS — ^PUBLTO  POUOT. 

Defendant,  beinje^  sued  for  failure  to  return  oeitain  ewes  leased  to  him  for  breeding 
purposes,  alleged  in  his  answer  that  at  the  time  of  the  lease  plaintifT  knew  that  the 
sheep  were  diseased,  and  caused  this  defendant  ignorantly  to  drive  them  along  the 
pubhc  roads,  against  Pen.  Code  Tex.  arts.  694,  695,  forbidding  such  sheep  to  be 
permitted  beyond  the  owner's  premises,  and  that  therefore  the  contract  was  void. 
Meld,  that  a  demurrer  to  that  portion  of  the  answer  wa»  properly  sustained. 

Same— Master  and  Sebyant—Knowledob  of  Servant. 

Where  defendant  sent  his  employes  after  oertain  sheep  leased  to  him,  for  the  sole 
purpose  of  driving  them  away,  it  is  error  to  instruct  the  jury  that  the  knowledge  of 
the  employes  of  the  unhealthy  condition  of  the  sheep  was  the  knowledge  of  the  de- 
fendant. 

Same— False  Representations. 

Where  plaintiff  leased  certain  sheep  to  defendant,  knowing  them  to  be  diseased^ 
it  was  error  to  Instruct  the  jury,  in  a  suit  for  failure  to  return  them,  where  it  was  al- 
leged plaintiff  misrepresented  their  condition,  that  if  defendant  knew,  or  by  ordi- 
nary care  could  have  Known,  their  diseased  condition,  thai  their  condition  or  subse- 
quent loss  was  no  defense  to  the  action. 

Same—Failure  to  Return  Property— Measure  of  Recovbrt. 

Where  defendant  had  agreed  to  pay,  on  a  lease  of  certain  sheep,  12  per  cent  of 
their  estimated  value  per  year,  and  $2,750  at  the  end  of  the  lease,  if  he  dig  not  return 
them,  plaintiff  is  entitled  to  recover  tne  several  sums  agreed  to  be  paid,  with  inter> 
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est  at  8  per  cent,  from  the  dates  when  due,  and  12,750,  with  interest  at  8  per  cent 
from  the  time  the  sheep  should  have  been  redelivered,  and  an  aggregate  judgmeui 
for  these  amounts  bearing  Interest  at  8  per  cent. 

5.  Pbincipal  asd  Surety— Actions  aoainst—Judgmknt. 

Where  the  maker  of  a  lease,  and  his  surety  thereon,  are  sued  and  jud^ent  re- 
covered against  them,  it  is  error  to  render  judgment  against  the  principal  in  fa- 
vor of  the  surety,  "vvithout  reference  to  whether  he  should  satisfy  the  judgment 
against  the  principal. 

6.  Samb—AppbaI/— Available  Ebbors. 

Defendant  and  his  surety  on  a  lease  of  1,000  pioked  ewes  were  sued  for  failure  to 
return  them  according  to  contract.  He  showed  that  the  sheep  were  diseased. 
PlaintlfF  was  allowed  to  show  that  defendant  knew  of  the  disease,  and  took  20  ex- 
i;ra  ewes  on  that  account.  JEfeki,  that  if  this  showed  a  difFerent  contract  from  that 
-agreed  to  by  the  surety,  as  he  had  not  appealed,  defendant  oould  not  avail  himself 

Appeal  from  district  court,  Nueces  county;  J.  0.  Hussel,  Judge. 

R.  H.  Corbett,  plaintiff,  sued  A.  L.  Labbe,  defendant,  on  an  agreement  to 
Tedeliver  1,000  ewes  rented  to  him  for  three  years.  Judgment  for  plaintiff, 
jand  defendant  appeals. 

.S.Welch  and  D.  Qivena,  for  appellant. 

Statton,  J.  On  June  25,  1880,  R.  H.  Corbett  made  a  written  contract 
-with  A.  L.  Labbe,  which  was  signed  by  Jose  Vaello  as  a  surety,  whereby  Cor- 
bett agreed  that  Labbe  should  have  the  use  of  1,000  picked  ewes,  for  the  pe- 
riod of  three  years,  and  under  this  agreement  1,000  ewes  were  delivered.  The 
•ewes  were  valued  at  S2,750,  and  for  their  use  Labbe  was  to  pay,  each  year, 
^  sum  equal  to  12  per  cent,  of  their  value,  and  this  was  to  be  paid  semi-annu- 
ally. Labbe  was  to  have  the  use  of  the  ewes,  their  increase,  and  wool,  for 
the  period  named,  and  was  to  bear  all  expenses  incident  to  their  care,  but  at 
the  end  of  the  term  for  which  they  were  let  Labbe  and  his  surety  bound  them- 
selves to  redeliver  to  Corbett  the  same  number  of  picked  ewes,  and  on  failure 
from  any  cause  to  do  this,  they  bound  themselves  to  pay  to  Corbett  the  sura 
of  $2,750.  At  the  end  of  the  term  the  ewes  were  not  delivered,  and  this  ac- 
tion was  brought  to  recover  their  value,  as  well  as  the  sums  falling  due  semi- 
-annually,  which  had  not  been  paid. 

The  defendant  demurred  generally,  and  also  answered  with  a  general  de- 
mlal  and  sworn  pleas  of  failure  of  consideration.  One  of  these  sworn  pleas 
.alleged  failure  of  consideration  on  account  of  the  said  ewes  being  diseased 
"With  infectious  and  contagious  disease  when  first  delivered  by  the  plaintiff  to 
him.  The  other  sworn  plea,  of  failure  of  consideration,  alleged  "that,  by  the 
false  and  fraudulent  representations  of  said  plaintiff,  this  defendant  was  in- 
duced to  accept  charge  and  control  of  a  thousand  head  of  sheep  that  were  in  a 
diseased  condition  and  affected  with  the  contagious  and  infectious  disease  of 
;8cab,  and  the  malignant  disease  of  lombriz,  and  caused  this  defendant  to  drive 
the  same  beyond  the  limits  of  the  land  of  plaintiff,  and  drive  and  graze  the 
.•same  along  and  upon  the  public  roads,  from  the  ranch  of  said  plaintiff,  in 
Nueces  county,  to  the  range  of  said  defendant,  in  La  Salle  county,  a  distance 
of  more  than  thirty-six  miles,  the  plaintiff  then  and  there  well  knowing  said 
«heep  were  diseased  with  scab  and  lombriz,  and  this  defendant  being  in  ig- 
norance thereof;  and  said  false  representation,  and  causing  this  defeudant 
to  so  remove  and  drive  the  said  sheep,  upder  the  said  contract,  was  in  vio- 
lation of  law,  and  especially  articles  694  and  695  of  the  Peuid  Code  of  this 
jstate,  and  said  contract  became  thereby,  as  against  the  law  and  public  policy, 
wholly  void."  To  so  much  of  this  answer  as  claimed  that  the  contract,  which 
•was  set  out  in  the  pleadings,  was  illegal  and  contrary  to  public  policy  the 
<Gourt  sustained  a  demurrer,  and  this  is  assigned  as  error. 

1.  That  a  contract  cannot  be  enforced  which  has  for  its  purpose  the  securing 
of  the  performance  of  an  act  forbidden  by  the  common  or  statutory  law,  is 
well  settled;  and  so,  whether  the  act  be  one  malum  in  se  or  only  malum pro^ 
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hibitum.  There  is  nothing  in  the  contract,  raade  the  basis  of  this  action^ 
which  required  the  defendant  to  do  any  act  forbidden  by  law.  It  gave  to  hink* 
the  riglit  to  the  use  and  possession  of  the  ewes  for  the  period  of  three  years,- 
and  thus  gave  him  the  power,  by  their  use,  to  violate  a  penal  law  if  the  sheep 
were  diseased  as  alleged.  So  standing,  the  contract,  if  it  be  illegal,  it  must- 
be  because  tlie  appellee  knew,  when  he  made  it,  that  the  appellant  intended 
to  remove  the  sheep  to  another  range,  and  in  so  doing  might  violate  the  law.. 
No  case  has  gone  to  the  extent  of  holding  such  a  contract  invalid.  The- 
pleadings  do  not  allege  that  the  appellee  had  knowledge  of  the  fact  that  the 
appellant  intended  to  drive  the  sheep  along  or  upon  public  roads  in  takin^^ 
them  from  one  range  to  another,  but  do  allege  that  the  appellant  was  caused 
or  induced  so  to  drive  them  by  the  representations  made  by  the  appellee  to  th»- 
effect  that  the  sheep  were  not  affected  with  the  contagious  and  infectious  di&- 
eases  named;  t.  e.,  that  he  was  thus  induced  to  do  an  act  which,  as  to  hiiOy. 
in  the  absence  of  knowledge  that  the  sheep  were  so  diseased,  would  not  be 
penal  in  its  character,  which  he  would  not  have  done  had  he  known  the  shee|> 
were  diseased.  Had  the  answer,  however,  alleged  that  the  appellee  knew, 
when  he  made  the  contract  sued  upon,  that  the  appellant  intended  to  drive 
the  sheep  along  or  upon  public  roads,  even  then  we  are  of  the  opinion  thai 
the  demurrer  would  have  been  properly  sustained.  The  uses  to  which  the- 
parties  contemplated  the  ewes  should  be  put,  the  breeding  of  lambs  and  the- 
growing  of  wool,  were  lawful  in  themselves.  The  contract  gave  the  appel- 
lant the  right  to  them  for  these  or  any  other  lawful  uses  for  the  named 
period;  but  there  is  nothing  in  it  tending  to  show  that  for  the  accomplish- 
ment of  these  purposes  any  act  forbidden  by  law  was  necessary,  contemplated,, 
or  required  by  the  contract.  The  manner  in  which  the  appellant  should 
carry  the  slieep  from  one  ranch  to  another  was  in  no  way  regulated  by  the- 
contract  which  fixed  the  uses  to  which  the  animals  were'expected  to  be  ap- 
plied. 

There  is  a  conflict  of  authority  as  to  whether  a  contract  is  void  only  whea 
the  unlawful  use  of  the  subject-matter  of  it  is  a  part  of  the  agreement,  or 
whether,  though  this  is  not  so,  the  known  intention  of  the  one  party  to  put  to 
an  unlawful  use  will  render  it  void.  The  tendency  of  the  decisions  in  thi» 
state  has  been  towards  a  denial  of  the  invalidity  of  a  contract,  on  the  mere 
ground  that  one  party  to  it  may  have  known  of  an  intention  on  the  part  of 
the  other  to  use  the  subject-matter  of  the  contract  for  an  unlawful  purpose^ 
McKinney  v.  Andrews,  41  Tex.  366;  Bishop  v.  Honey,  34  Tex.  252.  Be  the 
rule  as  it  may,  the  mere  knowledge  of  the  appellee  that  the  appellant  may^ 
have  intended  to  drive  the  sheep  on  or  over  public  roads  would  not  invalidate- 
the  contract  when  the  purpose  was  to  give  and  limit  the  uses  to  which  the 
sheep  miglit  be  applied,  and  not  to  regulate  the  incidental  powers  the  appel- 
lant might  use  in  controlling  and  caring  for  them,  with  a  view  to  make  the^ 
lawful  uses  most  profitable  to  himself. 

2.  Corbett  was  the  owner  of  more  than  1,000  ewes  at  the  time  the  contract 
was  made,  and  it  provided  that  appellant  should  have  1,000  "picked  ewes.*^ 
On  the  trial  there  was  a  direct  conflict  in  the  evidence  as  to  whether  the  ap- 
pellant knew  the  sheep  were  diseased  at  the  time  he  made  the  contract  and 
received  them,  and  as  to  whether  the  appellee  made  any  misrepresentations^ 
as  to  the  condition  of  the  sheep.  ¥he  appellee  stated  that  the  sheep  were  dis- 
eased, and  that  this  fact  was  known  and  made  known  to  the  appellant,  and 
to  illustrate  that  fact  he  was  permitted  to  state  that  on  account  of  their  diseased 
condition  it  was  agreed  that  appellant  should  receive  20  more  than  the  con- 
tract called  for,  and  that  he  did  receive  them.  This  evidence  was  objected  to 
on  the  ground  that  it  tended  to  prove  a  contract  other  than  that  sued  upon^ 
one  not  made  by  the  surety  or  agreed  to  by  him,  which  released  him  in  that 
the  contract  made  by  him  was  that  his  principal  should  have  1,000  "picked 
ewes,"  and  not  that  number  of  diseased  ewes.    In  view  of  the  facts  surround- 
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ing  the  transaction,  the  words  "picked  ewes"  evidently  meant  selected  ewes; 
and  this  selection  was  to  be  made  from  the  appellee's  flock.  We  cannot,  with- 
out doing  violence  to  the  language  used,  and  to  the  evident  intention  of  the 
parties,  hold  that  the  words  *' picked  ewes"  meant  ewes  not  diseased.  The 
surety,  however,  has  not  appealed,  and  the  appellant,  if  error  was  committed 
as  to  the  surety,  could  not  be  heard  to  complain  when  it  did  not  affect  his 
right. 

3.  The  court  instructed  the  Jury  that  the  appellant  would  be  held  to  have 
had  knowledge  of  the  diseased  oondition  of  the  sheep  if  his  agents  had  such 
knowledge.  If  it  had  been  shown  that  appellant  had  an  agent  or  agents  to 
whom  he  had  intrusted  the  duty  of  ascei-taining  the  condition  of  the  sheep, 
then  such  a  charge  as  was  given  would  have  been  correct;  for  in  such  case 
the  making  of  inquiry  would  have  been  within  the  scope  of  the  agent's  pow- 
ers, and  it  would  have  been  his  duty  to  communicate  to  his  principal  the 
knowledge  possessed  by  himself.  The' facts,  however,  do  not  show  any  such 
agency,  but  do  show  that  the  appellant  was  present  to  examine  the  sheep  for 
himself,  and  that  he  had  persons  with  him  whose  sole  duty  it  was  to  assist 
him  in  driving  and  caring  for  the  sheep.  Some  of  these  persons  stated  that 
they  saw  some  diseased  sheep  at  the  time  they  were  delivered.  The  knowl- 
edge of  persons  so  situated  could  not  be  deemed  to  affect  the  appellant  with 
knowledge  of  the  facts  known  to  them,  and  as  the  evidence  of  the  appellant 
and  the  appellee  was  direbtly  in  conflict  as  to  appellant's  knowledge  that  the 
sheep  were  diseased,  and  as  to  whether  misrepresentations  were  made  as  to 
the  health  of  the  sheep,  the  jui^  may  have  based  their  finding  on  the  fact 
that  somiB  of  the  employes  of  appellant  may  have  known  that  some  of  the 
sheep  were  diseased  at  the  time  they  were  delivered.  This  is  rendered  the 
more  probable  by  the  fact  that  the  court  repeated  the  charge  complained  of. 
It  should  not  have  been  given. 

4.  The  court  instructed  the  Jury  as  follows:  "The  Jury  are  further  in- 
structed that  if  the  defendant  Labbe  knew  of  the  diseased  condition  of  said 
sheep  when  he  received  them,  under  said  contract,  or  by  the  use  of  ordinary 
care  and  diligence  could  have  known  of  their  diseased  condition,  then  they  are 
further  instructed  that  such  diseased  condition  of  said  animals,  or  subsequent 
loss  therefrom,  is  no  defense  in  this  action  to  the  plaintiff's  demand,  and  you 
will  find  for  the  plaintiff/'  This  charge  is  assigned  as  error,  in  that  it  makea 
the  appellant  liable,  although  the  jury  may  have  believed  that  the  appellee 
made  the  misrepresentations  alleged  to  have  been  made  by  him,  if  by  the  ex- 
ercise of  ordinary  care  and  diligence  the  appellant  might  have  ascertained  that 
the  representations  were  not  true.  If  the  misrepi-esentation  as  to  the  health 
of  the  sheep  was  made  by  the  appellee,  this  Wiis  known  by  him  to  be  untrue, 
for  he  testified  that  he  knew  the  sheep  were  diseased.  So  we  are  relieved 
from  the  necessity  of  determining  the  effect  of  an  innocent  misrepresentation 
as  to  a  matter  where  the  party  to  whom  it  is  made  has  means  to  verify  it« 
correctness,  and  fails  to  avail  himself  of  them.  The  misrepresentation  silleged 
to  have  been  made  was  one  material  in  character,  and,  if  made,  calculated  to 
prevent  an  examination  by  the  appellant  for  himself  to  ascertain  the  true 
condition  of  the  sheep,  and  it  related  to  a  matter  of  which  tlie  appellee,  from 
his  own  statement,  had  actual  knowledge.  The  rule  asserted  in  the  case  of 
Railway  Co,  v.  Kisch,  L.  R.  2  H.  L.  120,  under  the  facts  of  this  case  seema 
to  us  the  true  one.  It  is  as  follows:  "  When  once  it  is  established  that  there 
has  been  any  fraudulent  misrepresentation,  *  *  *  by  which  a  person  has. 
been  induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be  re- 
lieved from  it  to  tell  him  that  he  might  have  known  the  truth  by  proper  in- 
quiry. He  has  a  right  to  retort  upon  his  objector:  <  You,  at  least,  who  hav& 
stated  what  is  untrue,  *  *  *  for  the  purpose  of  driving  me  into  a  con- 
tract, cannot  accuse  me  of  want  of  caution  because  I  relied  implicitly  upon 
your  fairness  and  honesty.'  "  The  rule  is  reasonable  and  well  sustained  by  au- 
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thority.  David  v.  Park,  108  Mass.  503;  Mead  v.  Btmn,  32  N.  Y.  278;  Ifar- 
tin  V.  Ash,  20  Mich.  166;  Rinch  v.  Von  Lillienthal,  84  Wis.  256;  Boberts  v. 
Plaisted,  63  Me.  339;  Mullock  v.  To(2d,  19  Ind.  185;  Pom.  Eq.  895. 

5.  There  was  a  general  verdict  for  the  plaintiff  against  both  of  the  defend- 
ants, under  a  charge  which  authorized  a  finding  for  the  sums  claimed  to  be 
due,  with  interest  thereon  from  date  of  the  contract  until  time  of  trial.  This 
verdict  also  established  the  suretyship  of  defendant  Vaello,  and  to  it  some 
puerile  objection  is  made,  whirh  need  not  be  considered.  A  judgment  was 
entered  in  favor  of  the  plaintiff  against  both  of  the  defendants  for  $2  J 50, 
with  interest  thereon  at  the  rate  of  12  per  cent,  per  annum  from  the  date  of 
the  contract  until  trial,  and  for  interest  on  the  semi-annual  payments,  which 
had  not  been  made,  from  the  time  each  became  due,  at  the  rate  of  8  per  cent. 
per  annum.  The  judgment  for  ;ift2,750,  with  interest  thereon,  computed  as 
stated,  w^as  also  made  to  bear  interest  from  judgment  at  the  rate  of  12  per  cent. 
per  annum.  This  judgment  was  erroneous.  The  appellant  did  contract  to 
pay,  each  year  during  which  he  was  entitled  to  hold  the  sheep,  a  sum  equal  to 
12  per  cent,  of  their  estimated  value,  but  not  as  interest.  If  the  appellee  was 
entitled  to  recover  on  his  entire  claim,  then  he  was  only  entitled  to  recover 
the  several  sums  the  appellant  had  contracted  to  pay  for  the  hire  of  the  sheep, 
with  interest  at  the  rate  of  8  per  cent,  per  annum  on  each  installment  from 
the  time  it  became  due,  and  the  sum  of  $2,750,  with  interest  theieon  at  the 
rate  of  8  per  cent,  per  annum,  from,  the  time  the  elires  should  have  been  re> 
<Ielivered  to  him,  and  these  sums  aggregated  should  have  been  only  8  percent. 
per  annum  after  judgment. 

There  was  a  further  error  in  that  judgment  was  rendered  in  favor  of  the 
surety  and  against  the  appellant  for  the  full  sum  adjudged  to  the  appellee,  and 
execution  was  directed  to  issue  to  enforce  its  payment,  without  reference  to 
whether  the  surety  should  satisfy  the  judgment  against  his  principal.  This 
error  wsis  not  called  to  the  attention  of  the  court  below. 

For  the  errors  noticed,  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 


LaBBB  V,  CORBETT. 
(Su/preme  Court  of  Texas,    January  17, 1888.) 

1.  Balis— AcnoiT  por  Price— Infected  Sheep— Evidence. 

In  an  action  on  a  promissory  note  given  for  the  purchase  money  of  sheep,  which 
def enclant  claimed  were  infected,  and  a  large  number  of  which  had  died,  the  de- 
fendant testified  that  a  large  number  of  the  sheep  for  which  the  note  was  given 
had  died.  Held,  that  it  was  proper  to  ask  him,  on  cross-examination,  how  many  of 
the  sheep  he  had  sold  to  a  third  party. 

•2.  Bams. 

Where  defendant,  being  sued  on  a  note,  secured  by  a  mortgage  on  certain  sheep, 
testified  that  he  might  have  sold  some  of  them  inadvertently,  it  was  harmless  error 
to  allow  him  to  be  asked  If  he  did  not  know  it  was  unlawful  to  sell  them. 

3.  Same— Instuctions. 

Where  the  pleadings  alleged  that  certain  sheep  were  affected  with  contagious 
diseases,  and  enumerated  two  of  them,  and  there  was  evidence  that  some  of  the 
sheep  may  have  died  of  a  disease  not  specifically  named,  it  was  error  to  instruct 
the  jury  that,  in  arriving  at  a  verdict^  they  must  only  consider  the  two  diseases 
named. 

4.  Same— Master  and  Servant— HInowladoe  of  Emplotib. 

Where  defendant  had  employes  with  him,  for  the  sole  purpose  of  driving  certain 
sheep  purchased  by  him  away,  it  was  error  to  instruct  the.  jury,  in  an  action  for 
the  purchase  money,  where  deiendant  asked  to  have  set  on  the  value  of  the  sheep 
that  had  died  of  an  infectious  disease,  that  the  knowledge  of  those  employes  as  to 
the  condition  of  the  sheep  was  his  knowledge.  Lahbe  v.  CorbeU,  ante,  80S,  fol- 
lowed. 

5.  Same— Knowledge  ov  Seller- Penal  Offense. 

In  a  suit  against  defendant  for  the  purchase  money  of  certain  sheep,  Instructions 
that  if  the  plaintiff,  owning  sheep  infected  with  scab,  sold  them  to  defendant 
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knowing  that  ho  was  going  to  take  them  off  plaintifTs  land,  it  being  a  penal  offense 
to  permit  such  sheep  to  go  beyond  the  limits  of  plaintilTs  land,  then  the  contract 
was  void,  were  properly  refused,    Labbe  v.  CovhcU^  antSy  808,  followed. 

Appeal  from  district  court,  Xueces  county;  J.  C.  Busssll,  Judge. 

B.  H.  Gorbett,  plaintiff,  sued  A.  L.  Labbe  on  a  promissory  note  and  to  fore- 
close a  mortgage  given  to  secure  it.  Defendant  alleged  that  the  siieep  were 
infected  with  scab,  and  that  plaintiff  knew  it.  They  were  driven  from  piain^ 
tiff's  land  by  certain  employes  sent  by  defendant  for  that  sole  purpose. 

Stanley  Welch  and  Delmos  GivenSt  for  appellant. 

Statton,  J.  This  action  was  brought  by  app^lee  on  a  promissory  note  for 
the  sum  of  $2,285.50,  executed  by  appellant  to  him,  and  to  foreclose  a  mort* 
gage  on  sheep  and  goats  given  to  secure  it.  The  note  was  given  to  secure  the 
purchase  money  for  sheep  sold  to  appellant  by  appellee. 

The  defenses  are  thus  summarized  in  the  brief  of  his  counsel:  ''The  defend- 
ant interposed  as  answer  a  general  demurrer  and  general  denial,  and  in  addi* 
tion  pleaded,  under  oath,  a  failure  of  consideration,  alleging  that  the  said 
lambs,  ewes,  and  muttons,  which  he  received  as  a  consideration  for  the  said 
note,  were  purchased  from  the  plaintiff  upon  the  represenations  of  said  plain- 
tiff that  they  were  sound,  healthy  animals,  and  free  from  malignant,  conta- 
gious, or  infectious  disease,  and  valued  at  a  fair  and  reasonable  value  as  mer- 
chantable and  marketable  sheep;  and  that  in  the  purchase  of  the  said  sheep 
said  defendant,  having  confidence  in,  and  'relying  implicitly  upon,  the  repre- 
sentations of  the  plaintiff,  delivered  the  cattle  and  said  note  sued  on  and  the 
deed  of  trust  therefor;  that  the  said  representations  of  the  plaintff  were  false 
and  fraudulent,  and  willfully  and  knowingly  made  by  the  plaintiff  to  deceive 
him,  the  said  defendant;  that  at  the  timethe  said  sheep  were  delivered  to  de- 
fendant, they  were,  and  had  for  a  long  time  past  been,  sickly  and  infected 
with  contagious  and  infectious  diseases,  principally  what  is  known  as  the 
•  scab '  and  '  lombriz;'  that  from  said  diseases  a  large  and  continued  mortality 
existed  among  the  said  sheep,  from  a  period  of  within  three  days  of  the  time 
they  were  received  from  plaintiff  (June,  1880)  up  to  the  first  days  of  Febru- 
ary, 1881,  and  that  the  plaintiff  knew  of  their  infected  condition  when  he  sold 
them  to  defendant,  and  that  he  (defendant)  did  not  know  of  their  condition, 
nor  learn  of  the  frauds  and  deceits  practiced  upon  him  by  plaintiff,  until  No- 
vember, 1880,  and  then  he  notified  the  plaintiff,  and  demanded  a  rescission  of 
the  contract,  as  also  again  in  the  apring  of  1881,  and  which  plaintiff  refused. 
Defendant  then  alleges  that  of  the  animals  received  he  lost  to  the  amount  of 
twenty-seven  hundred  doUnrs  in  value,  and  therefore  the  consideration  for 
said  note  and  deed  of  trust  failed.  Defendant  also  pleads  in  reconvention  his 
damages  arising  from  losses  in  his  own  flock,  owned  and  possessed  before  the 
purchase  from  plaintiff,  and  that  were  infected  by  the  diseased  flocks  that  he 
purchased  from  the  plaintiff." 

The  evidence  bearing  on  the  defenses  set  up  was  conflicting,  and  after  the 
appellant  had  testified  in  support  of  the  averments  of  his  answer,  and  had 
stated  that  a  large  number  of  the  sheep  purchased  died  with  diseases  they  had 
at  the  time  of  purchase,  was  asked,  on  cross-examination,  how  many  of  the 
sheep  he  had  sold  to  a  named  person.  To  answering  this  he  objected,  on  the 
ground  that  the  evidence  was  Incompetent  and  irrelevant,  and  the  court  over- 
ruled the  objection.  There  was  no  error  in  this  ruling.  On  cross-examina- 
tion, it  was  proper  to  show  what  number  of  the  sheep  he  had  sold,  and  to  test 
in  this  or  any  other  legitimate  manner  the  accuracy  of  his  statements  made 
on  direct  examination.  This  evidence  tended  to  show  tliat  he  may  have  sold 
a  few  of  the  mortgaged  sheep,  but  if  so  that  this  was  inadvertently  done,  and 
he  was  then  asked  if  he  did  not  know  that  it  was  unlawful  to  sell  such  mort- 
gaged property,  to  which  he  answered  that  he  did  not.  This  evidence  was 
objected  to,  but  received.    If  not  admissible  under  the  circumstances  of  the 
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case,  there  is  no  reason  to  believe  that  it  operated  to  the  injuiyof  the  appel- 
lant. 

The  pleadings  of  appellant  alleged  that  the  sheep  were  affected  with  con- 
tagious, infectious,  and  malignant  diseases,  and  enumerated  the  diseases 
known  as  **scab"  and  "lombriz,"  and  that  of  these  diseases,  without  confin- 
ing it  to  the  named  diseases,  many  of  the  sheep  died;  and  there  was  some  ev- 
idence, slight  though  it  was,  which  tended  to  show  that  some  of  them  may 
have  died  from  a  disease  not  specifically  named.  The  law  thus  standing,  the 
court  charged  the  Jury  as  follows:  "The  jury,  in  their  deliberations,  and  in 
arriving  at  their  verdict,  will  consider  no  disease,  excepting  scab  and  lombriz, 
as  these  are  the  only  diseases  alleged  by  the  defendant  to  have  existed  in  said 
sheep  at  the  time  of  the  purchase  and  sale."  This  was  erroneous;  but  look- 
ing to  the  evidence  bearing  on  the  condition  of  the  sheep  at  the  time  of  the 
sale,  and  for  some  time  afterwards,  it  is  not  likely  that  it  operated  injuriously 
to  the  appellant.  The  Jury,  however,  from  their  finding  in  favor  of  the  plain- 
tiff, on  all  the  issues  submitted  to  them,  must  have  come  to  the  conclusion 
that  the  appellant  was  advised  of  the  condition  of  the  sheep  at  the  time  he 
bought  and  received  them,  and  that  no  misrepresentation  as  to  their  condition 
was  made  by  the  appellee,  and  for  this  error  alone  we  would  not  feel  author- 
ized to  reverse  the  judgment. 

The  facts,  showing  the  character  of  agency  which  the  employes  of  the  ap- 
pellant, who  assisted  in  receiving  and  driving  the  sheep  from  the  place  where 
received  to  the  place  to  which  they  were  driven  by  appellant,  are  substantially 
the  same  as  were  the  facts  stated  in  another  case  between  the  same  parties 
this  day  decided,  (Labbe  v.  Corbett^  ante,  808,)  and  the  court,  more  than  once, 
instructed  the  jury  as  follows:  ""You  are  instructed  that  the  knowledge  of 
the  servants,  agents,  and  employes  of  the  defendant  is  his  knowledge,  and  he 
is  bound  thereby."  This  was  error,  for  which  the  judgment  will  have  to  be 
reversed;  for,  conflicting  as  was  the  evidence  bearing  upon  the  question 
whether  the  appellee  made  the  misrepresentations  alleged  to  have  been  made 
by  him,  and  upon  the  further  question  whether  the  appellant  was  advised  of 
the  diseased  condition  of  the  sheep,  the  case  may  have  turned  upon  the  instruc- 
tion and  the  consideration  by  the  jury  of  evidence  that  ought  not  to  have 
been  received  to  affect  the  appellant  with  knowledge. 

The  appellant  requested  the  following  instructions:  **  You  are  further  in- 
structed that  by  the  Criminal  Code  of  this  state,  at  the  time  the  contract  and 
note  herein  was  executed,  in  1880,  any  person  owning  or  controlling  sheep 
affected  with  scab,  or  other  infectious  or  contagions  disease,  who  shall  permit 
such  sheep  to  run  at  large,  or  in  charge  of  any  person,  beyond  the  limits  of 
his  own  land,  was  guilty  of  an  offense  against  the  penal  laws  of  this  state: 
and  any  contract  founded  on  the  permission  (by  sale  or  otherwise)  of  a  person 
owning  or  controlling  sheep  affected  with  scab  or  infectious  or  contagious 
diseases,  to  let  such  sheep  run  at  large,  or  beyond  the  limits  of  his  own  land, 
by  such  seller,  would  be  a  contract  contrary  to  public  policy,  against  the  law, 
and  void.  And  If  you  believe,  from  the  evidence,  that  k.  H.  Corbett,  the 
plaintiff,  sold  to  A.  L.  Labbe,  the  defendant,  a  flock  or  flocks  of  sheep  upon 
which  sale  the  note  herein  sued  on  was  executed  by  defendant  as  part  of  the 
consideration  tlierefor.  and  that  at  the  time  of  said  sale  the  said  B.  H.  Corbett 
knew  said  flock  or  flocks  of  sheep  so  sold  to  be  infected  with  scab  or  other  in- 
fectious or  contagious  disease,  and  that  by  said  sale  said  sheep  would  go  in 
charge  of  the  buyer,  A.  L.  Labbe,  beyond  the  limits  of  his  (Corbett's)  land, 
then  the  plaintiff  cannot  recover,  and  you  will  find  for  the  defendant."  The 
inapplicability  of  these  instructions  to  the  case  made,  and  the  errors  of  law 
therein  contained,  are  too  apparent  to  merit  serious  consideration,  and  the 
court  properly  refused  to  give  them. 

For  the  error  mentioned,  the  judgment  will  be  reversed  and  the  cause  re- 
manded* 
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D£  £y£SETT  o.  Crafts  et  aL 
(Supreme  Court  o/  Teoeas,    Jamiaiy  17, 1888.) 
7&iT0TB>~WBO9OFni<  ComrBTAifcx  BT  Tmrnas— Aonov  to  8bt  Asidh  8als— Plbi.i>iko. 
In  an  action  to  recover  an  undivided  interest  in  a  lot  of  land,  or  a  portion  of  the 
purchase  money  paid  \>j  the  holder  thereof,  brought  against  defendants,  on  the 
eround  that  the  trustees  of  plaintifTs  interest,  appointed  to  make  a  sale,  had  failed 
in  their  duty,  the  petition  failed  to  show  who  were  appointed  trustees  to  sell  the 
land,  or  what  thefr  powers  were ;  failed  to  connect  the  defendants  with  the  trust: 
failed  to  show  how  defendants  became  trustees,  and  failed  to  connect  the  holder  of 
the  land  with  the  other  defendants.    Hdd^  that  a  general  demurrer  was  properly 
sustained. 

Appeal  from  district  court,  Duval  county;  John  C.  Busssll,  Judge. 

Action  by  Antonla  Flores  De  Everett  against  M.  B.  Grafts,  N.  G.  Collins, 
4iDd  £.  G.  Perez,  to  obtain  possession  of  a  certain  interest  in  land  held  by 
Crafts,  or  the  share  of  the  purchase  money  thereof,  to  which  plaintiif  alleged 
4he  was  entitled.  A  general  demurrer  to  the  petition  was  sustained,  and 
plaintiff  obtained  a  writ  of  error. 

Louis  F,  Bryantt  for  appellant. 

Willie,  C.  J.  This  suit  was  brought  by  appellant  to  recover  of  Crafts  an 
Bindivided  interest  in  a  lot  of  land  lying  in  Duval  county,  and,  in  default  of 
«  judgment  against  him,  to  recover  of  Collins  &  Perez,  the  other  appellees,  an 
Amount  uf  money  and  interest;  the  plaintiff  estimating  her  damages  to  be 
^00.  She  alleged  that  in  a  suit  determined  in  Nueces  county  in  1875,  a  de- 
cree was  rendered  which  gave  her  a  one-sixth  interest  in  said  lot.  She  states 
4hat  certain  trustees  were  required  by  the  decree  to  give  bond  in  the  sum  of 
4^,000  to  keep  all  the  money  they  or  either  of  them  might  receive  from  the 
«ale  of  said  lot  and  others,  payable  to  the  heirs  of  Ventura  P lores,  of  which 
plaintiff  was  one,  and  divide  the  proceeds  jtto  rata;  that  a  co-trustee  in  his 
individual  capacity,  and  without  authority  from  plaintiff,  and  contrary  to  the 
itrust  reposed  in  him,  on  May  31, 1877,  sold  said  lot  for  $500,  to  Gillett  &  Mat- 
tison,  and  that  it  was  deeded  by  the  widow  of  Mattison  to  Crafts,  April  10, 
1886;  that  on  August  30,  1884,  defendant  Collins  released  said  lot  to  Gillett 
^Mattison;  that  these  transfers  were  a  cloud  upon  her  title;  that  plaintiff 
ireceived  no  purchase  money  for  the  land«  did  not  order  her  interest  sold  to  said 
<k>llins*  and  that  the  aforesaid  co-trustee  and  defendant  willfully  permitted 
bis  co-trustee  Collins  to  dispose  of  said  lot,  in  his  individual  capacity,  to  Gil- 
lett So  Mattison,  May  3, 1877,  for  the  sum  of  $500;  that  plaintiff  did  not  know 
^f  Collins^  fraudulent  conveyances  till  about  a  year  before  the  commencement 
of  this  suit.  She  prayed  for  recovery  of  her  interest  of  one-sixth  in  the  lot 
from  Crafts;  but,  in  the  event  he  should  be  an  innocent  purchaser, for  her  in- 
iierest  in  the  6500  purchase  money.  A  general  demurrer  was  sustained  to 
this  petition,  and,  the  plaintiff  declining  to  amend,  the  cause  was  dismissed. 
Prom  this  judgment  this  appeal  was  taken. 

Taking  into  consideration  the  obscurity  of  the  amount  in  the  petition,  we 
•<!annot  say  that  the  court  erred  in  sustaining  a  general  demurrer  to  it.  While, 
upon  a  general  demurrer,  every  reasonable  intendment  will  be  indulged  in 
:<avor  of  the  sufficiency  of  the  petition,  we  cannot  go  so  far  as  to  supply  alle- 
^tions  which  are  essential  to  its  sufficiency,  and  which  are  entirely  omitted. 
This  petition  shows  that  the  land  was  decreed  in  part  to  the  plaintiff,  and  that 
^*ustees  gave  bond  to  account  for  the  proceeds  of  its  sale;  but  does  not  show 
•vfho  these  trustees  were,  or  that  they  had  power  to  make  sales  of  the  property. 
It  does  not  show  that  the  trustees  appointed  in  the  decree  ever  attempted  to 
:flell  the  land»  or  that  they  have  ever  received  any  portion  of  the  purchase 
money.  It  shows  tliat  a  co-trustee  sold  the  land  May  31,  1877.  but  who  that 
'^trustee  was  is  not  averred.  It  is  subsequently  stated  that  some  co-defendant 
jand  co-trustee,  whose  name  is  not  given,  willfully  and  negligently  permitted 
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his  co-trustee,  Collins,  to  dispose  of  the  lot  in  his  indi  vidunl  capacity  to  Gillette 
&  Mattison,  May  3, 1877.  Whether  this  be  the  conveyance  of  May  31,  1877,. 
before  mentioned,  or  not,  we  cannot  tell;  but,  if  it  is,  we  are  not  informed 
how  Collins  became  a  trustee,  or  what  were  his  powers.  For  aught  that  ap- 
pears from  the  petition,  he  may  have  become  a  trustee  in  some  other  way  than 
by  the  decree,  or  as  successor  to  some  one  appointed  under  the  decree;  and 
while  it  might  have  been  contrary  to  his  trust  to  sell  in  his  individual  capacity- 
in  1877,  it  might  have  been  lawful  for  him  to  release  in  1884.  This  last  act 
is  not  alleged  to  have  been  in  violation  of  the  trust.  Neither  is  there  any  alle- 
gation that  the  land  was  ever  sold  to  Collins;  nor,  if  the  allegation  that  the- 
appellant  did  not  consent  to  such  sale  is  to  be  treated  as  an  averment  that  it. 
did  take  place,  is  there  any  averment  that,  at  the  time  of  such  sale,  he  was  a. 
trustee  of  any  character  in  reference  to  the  property. 

There  is  no  direct  allegation  in  the  petition  connecting  Perez  with  the  trans- 
actions complained  of  in  any  manner.  If  we  are  to  presume  that  by  co-de- 
fendant and  co-trustee  is  meant  Perez,  when  there  ar^  three  defendants,  theif 
we  are  not  informed  that  he  has  violated  his  trust  in  such  manner  as  to  viti-- 
ate  the  sale  under  which  Crafts  claims.  He  is  said  to  have  negligently  and^ 
willfully  consented  to  the  sale  made  by  Collins;  but  this  may  have  referred 
to  a  want  of  care  in  doing  an  act  he  was  authorized  to  perform.  To  sum- 
marize  the  defects  in  the  petition,  ft  does  not  show  who  were  appointed  trus- 
tees to  sell  the  land,  or  what  powers  were  conferred  upoi.  them.  It  does  not 
connect  Collins  &,  Perez  with  the  trust  by  direct  averment,  or  in  such  manner 
as  to  let  us  know  the  extent  of  their  authority.  Without  knowing,  either,, 
who  were  trustees,  and,  if  knowing  them,  without  being  informed  what  were 
their  powers,  we  cannot  tell  whether  any  of  the  acts  complained  of  were  un- 
warranted by  the  terms  of  their  trust.  And  further,  as  the  petition  does  not 
allege  in  wliat  manner  Collins  &  Perez  became  trustees,  and  the  extent  of 
their  authority,  there  is  nothing  to  show  that  Crafts  had  notice  that  they  ex- 
ecuted it  in  selling  to  Gillett  &,  Mattison.  It  is  different  from  the  case  of 
BvereU  v.  He7iry,  67  Tex.  402,  8  S.  W.  Rep.  566.  There  the  authority  was. 
alleged  to  have  been  derived  from  the  decree  of  court,  and  Henry  was  charged 
with  notice  of  the  decree  which  was  in  the  line  of  his  title.  There,  too,  the 
sale  took  place  to  one  of  the  trustees,  while  this  is  not  alleged  in  the  present 
petition.  It  is  suliieient,  to  dispose  of  any  right  to  recover  against  Perez  S^ 
Collins  the  money  received  for  the  land,  to  say  that  there  is  nothing  in  the 
petition  to  show  that  they  were  accountable  directly  to  the  plaintiff  for  this 
money,  the  terms  of  the  trust  not  being  set  forth.  Moreover,  the  amount  due 
to  plaintiff,  if  due  at  all,  is  less  than  S500,  and  the  damages  claimed  are  ex- 
actly $500.  Hence  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
suit  for  the  money. 

The  demurrer  was  properly  sustained,  and  the  judgment  is  affirmed. 


Fontaine  v.  State. 
(Supreme  Court  of  Texas,    January  17, 1888.) 

Quo  WARRA.NTO— Appeai.— Timb  or  Taking. 

Under  Acts  Tex.  Jiily  9, 1879,  (Sp.  Laws,  43.)  providing  for  an  appeal  in  casea- 
of  quo  warrdnto  to  the  first  term  to  be  held  after  judgment  has  been  rendered  isk 
district  court,  an  appeal  filed  at  a  term  subsequent  to  the  first  term  so  held  is  in- 
valid, and  will  be  dismissed. 

Appeal  from  district  court,  Galveston  county;  William  H.  Stewart^. 
Judge. 

This  was  an  information  in  the  nature  of  quo  toarranto  against  appellant,. 
8.  F.  Fontaine,  to  oust  him  from  a  certain  office.  The  facts  are  more  fully 
stated  in  the  opinion. 

Jets.  B.  Stubbs,  for  appellant.    3.  2>.  Caving  for  appellee. 
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Wjllie,  C.  J.  This  was  an  information  In  the  nature  of  a  qtio  warranto^ 
filed  by  the  county  attorney  of  Galveston  county,  in  the  court  below,  its  ol>- 
Ject  being  to  oust  the  appellant  from  the  office  of  recorder  of  the  city  of  Gal- 
veston, the  duties  and  privileges  of  which  he  was  alleged  to  be  exercising  in 
violation  of  law.  A  trial  was  had,  and  on  the  thiitieth  day  of  July,  1887,  a 
Judgment  was  rendered  in  the  court  below  ousting  the  appellant  from  said 
office  and  restraining  him  from  further  discharging  the  duties  of  the  same. 
From  this  judgment  the  appellant  gave  notice  of  appeal  to  this  court,  and,  on 
the  fifteenth  of  August,  1887,  perfected  his  appeal  by  giving  the  proper  bond. 
The  transcript  was  applied  for  and  received  by  the  appellant's  attorney,  and 
was,  for  the  first  time,  filed  in  this  court  on  the  third  day  of  January,  1888, 
and  at  its  Galveston  branch.  The  state  now  moves  to  dismiss  the  appeal,  be- 
cause it  was  returnable  to  the  Tyler  branch,  at  the  term  begun  and  held  there 
on  the  first  Monday  in  October,  1887,  and  not  to  the  term  now  in  session  at 
this  place. 

The  act  of  July  9,  1879,  (Sp.  Laws,  43,)  provides  the  cases  in  which  an 
ififormation  in  the  nature  of  a  quo  warranto  may  be  prosecuted,  the  person 
by  whom  the  suit  is  to  be  instituted,  and  the  manner  in  which  the  proceed- 
ings are  to  be  conducted  in  the  district  court.  It  also  provides  for  an  appeal 
to  this  court;  and,  upon  this  subject,  uses  the  following  language:  "All  such 
appeals  shall  be  prosecuted  to  the  term  of  the  court  in  session  at  either  branch, 
or  the  first  term  to  be  held,  if  not  in  session,  after  judgment  has  been  ren- 
dered in  the  district  court."  There  is  no  mistaking  this  language.  It  posi- 
tively requires  that  if  judgment  be  rendered  during  a  vacation  of  the  supreme 
court,  the  appeal  shall  be  returned  to  the  first  term  of  that  court  to  be  held 
thereafter,  no  matter  at  which  branch  the  court  may  sit.  There  is  no  discre- 
tion left  to  the  appellant.  If  he  does  not  comply  with  the  law  governing  the 
appeal,  he  must  suffer  the  consequences  always  attending  a  failure  to  bring 
up  an  appeal  to  the  term  of  this  couii;  to  which  it  is  returnable.  This  court 
thereby  loses  jurisdiction  of  the  cause,  and  must  dismiss  it  from  the  docket. 
The  use  of  the  term  "shair*  in  this  connection  shows  that  it  was  the  intention 
of  the  legislature  to  make  it  the  imperative  duty  of  the  appellant  to  prosecute 
the  appeal  to  the  first  term  of  this  court  in  session  after  the  rendition  of  the 
judgment  below;  but  this  intention  is  made  still  more  apparent  by  the  change 
of  expression  from  what  was  used  in  the  preceeding  section  in  reference  to 
the  return  of  citation  in  the  district  court.  There  it  is  said,  if  the  informa- 
tion is  filed  in  term-time  the  citation  "way  be  made  returnable  on  any  day  of 
the  same  term,  not  less  than  five  days  after  the  date  of  the  w^rit,  as  shall  be 
directed  by  the  court."  Some  discretion  is  allowed  in  that  matter;  but  the 
change  of  expression  from  "may"  to  "shall,"  when  the  subject  of  appeals  is 
being  regulated,  places  it  beyond  doubt  that  the  case  must  go  to  the  first  term 
in  session  after  judgment  rendered  during  a  vacation  of  the  supreme  court,  or 
the  right  of  appeal  be  debarred  altogether.  There  is  nothing  in  the  sixth  sec- 
tion of  the  act  that  affects  the  question.  It  is  there  provided  that  the  remedy 
and  mode  of  procedure  provided  in  the  act  shall  be  construed  to  be  cumula- 
tive of  any  there  existing.  It  is  too  clear  for  argument  that  this  refers  to  the 
remedy  and  mode  of  procedure  by  quo  warranto  prescribed  by  the  act;  and 
that  the  legislature  intended  that  when  it  was  sought  to  oust  an  intruder  from 
an  office  or  franchise,  or  forfeit  either  of  these,  the  party  seeking  to  do  this 
should  not  be  confined  to  this  remedy  and  the  mode  of  procedure  thereunder^ 
but  might  pursue  any  other  then  allowed  by  our  system  of  jurisprudence.  But 
the  remedy  and  the  procedure  go  together. 

AVhere  the  remedy  by  quo  warranto  is  pursued,  it  was  not  intended  that 
either  party  should  be  free  to  adopt  such  portions  of  the  procedure  prescribed 
by  the  act  as  he  chose,  and  reject  the  others;  and  especially  that  he  might 
obey  its  positive  mandates  in  so  far  as  he  pleased,  and  refuse  to  comply  with 
the  remainder,  at  his  discretion.  The  public  has  an  interest  in  the  speedy  de- 
v.es.w.no.lO— 52 


Digitized  by 


Google 


818  BOUTHWHBTBBN  REPORTER.  £TeX. 

termination  of  cattses  involving  the  right  to  offlees  and  other  franchises,  and 
the  object  of  the  statute  was  to  give  a  remedy  by  which  such  right  could  be 
decided  at  the  earliest  possible  day.  To  allow  either  party  to  bring  about  de- 
lay by  his  failure  to  comply  with  the  positive  requirements  of  the  act,  would 
be  to  defeat  its  object,  and  leave  without  remedy  the  very  evils  it  intended  to 
prevent.  The  case  having  gone  to  Judgment  in  July,  1887,  was  returnable  to 
the  Tyler  term,  1887,  and  not  to  the  term  now  in  session  at  Galveston. 
The  motion  of  the  appellee  is  granted,  and  the  appeal  is  therefore  dismissed. 


WooLDRiDOE  et  al,  9.  Hancock  et  at. 
(Supreme  Court  of  Texas.    January  17, 1888.) 

1.  OiPTs— Intbb  Vivofr— Paiiol  Gift  of  Land—Nuncupativb  Wbul  as  Etidbkcb. 

A  nuncupative  will  of  land  is  admls&ible  to  show  the  Intent  and  purpose  of  the 
deceased  in  attempting  bo  to  convey  the  land  in  question,  and  as  corroborative  of  a 
daim  that  deceased  had  pxevioiisly  jnade  a  parol  gift  or  sale  of  the  land. 

2.  BaME— P088B88IO19  AJfD  IlCPBOVXMBKTfl  BT  DONBB. 

When  one  attempts  to  make  a  parol  gift  of  land,  and  the  purchaser  enters  and 
makes  improvements  not  exceeding  the  value  of  the  rents,  persons  who  inherit  from 
the  donor  are  not  estopped  to  prosecute  a  suit  for  the  reooveiy  of  the  land.^ 

8.   VXNDOB  AXD  VbNDBB->6aLB  BT  PaBOI/— P098B8SION  AND  IMPBOTBMBKTS. 

A  parol  sole  at  land  in  oonsideration  of  aeirvices  rendered  by  vendee  for  vendor, 
acoompanied  by  the  vendee*s  enterins  into  possession,  and,  with  the  consent  of  the 
donor,  making  improvements,  exceeding,  together  with  the  services  rendered,  the 
value  of  the  rents  of  the  land,  Is  enforceable  as  against  the  heirs  of  the  vendor, 
where  ftx>m  lapse  of  time  and  insolvency  of  the  estate  of  the  vendor  it  would  be  a 
fraud  upon  the  rights  of  vendee  to  permit  the  heixm  to  recover. 
4.  Samb— Salb  to  Taxb  £ffbot  aftbr  Dbath  of  Vestdob. 

A  parol  gift  or  sale  of  land,  to  take  elf  act  after  the  death  of  the  giver,  the  latter 
retamlng  possession  until  death,  conveys  no  title  to  the  purchaser,  whatever  im- 
provements may  be  made  on  the  land  by  him. 

Clomniissioners^  decision.  Appeal  from  district  court,  Lamar  county;  A. 
M.  Taylor,  Judge. 

This  suit  was  brouglit  by  appellants,  as  the  heirs  of  Nancy  G.  Jennings, 
September  20,  1883,  to  recover  their  interest  in  a  tract  of  land  in  I^mar 
county,  of  231  acres,  for  rents  and  profits,  and  for  partition;  alleging  that  M. 
H.  Iliincock,  who  owned  a  one-eighth  interest,  as  vendee  of  Cicero  Jennings, 
an  heir  of  Nancy  G.Jennings,  had  taken  possession  of  the  whole  of  the  land, 
denied  appellants'  right  to  any  part  of  it,  and  had  rented  it  out,  and  collected 
rents  since  September  1,  1881,  and  that  the  rents  were  worth  $8,000  per  an- 
num. Defendant  Hancock  pleaded  that  he  purchased  the  land  from  Cicero 
Jennings,  son  of  Nancy  G.  Jennings,  deceased;  that  the  property  belonged 
to  the  said  Nancy,  and  that  for  services  rendered  her  and  her  unmarried 
daughters  for  a  number  of  years,  in  supporting  and  taking  care  of  them,  the 
said  Nancy  gave  or  sold  by  parol  to  Cicero,  and  delivered  possession  to  him, 
imd  that,  relying  on  said  gift,  he  made  lasting  and  valuable  improvements 
on  said  laud,  with  the  knowledge  and  consent  of  the  donor;  that  said  Nancy 
died  in  the  year  1873,  and  during  her  last  sickness  made  a  nuncupative  will, 
by  which  she  confirmed  the  gift  or  sale  of  said  land  to  Cicero,  which  was 
duly  probated  in  Lamar  county.  Defendant  also  pleaded  stale  demand,  pay- 
ment of  taxes,  10  years'  limitation,  and  improvements  in  good  faith  by  virtue 
of  his  purchase  from  Cicero,  believing  that  he  iiad  a  good  and  valid  title.  He 
further  pleaded  the  total  insolvency  of  Nancy  G.  Jennings'  estate,  the  changed 

^Equity  protects  a  parol  gift  of  land,  equaUy  with  a  parol  agreement  to  seU,  if  acoom- 
panied by  possession,  and  the  donee,  induced  by  the  promise^has  made  valuable  im- 
provements on  the  property.  Daweon  v.  McFadoin,  (Neb.)  34  N.  W.  Rep.  SB8;  PbuUain 
V.  Poullain,  (6a )  4  S.  £.  Rep.  9d.  A  parol  gift  of  land,  followed  by  immediate  and  con- 
tinued possession,  is  good  as  against  all  subsequent  grants  or  incumbrances  of  the  donor. 
Potter  V.  Smith,  (Mich.)  35  N.  TV.  Rep.  916.  See  Anson  v.  Townsend,  (Cal.)  15  Pac 
Rep.  49. 
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condition  of  the  parties  and  property,  and  claimed  that  he  would  suffer  in- 
superable injury,  if  plaintiffs  should  recover.  Plaintiffs  specially  excepted 
tq  that  part  of  the  answer  which  set  up  the  nuncupative  will,  and  denied  that 
the  improvements  were  made  in  good  faith;  claimed  that  Cicero  was  only  en- 
titled to  one-eighth  interest  in  the  land,  and  that  all  improvements  made  on 
the  land  were  pEdd  for  by  either  A.  J.  Jennings,  (who  released  his  interest  to 
them,)  or  from  rents  and  profits  of  the  place.  Plaintiffs  also  replied  to  the 
plea  of  limitation  that  they  were  minors  and  married  women.  Plaintiffs'  ex- 
ceptions to  defendants'  answer  setting  up  the  nuncupative  will  of  Nancy  G. 
Jennings  was  overruled,  to  which  they  excepted.  It  was  admitted  that  Obe 
Jennings  and  A.  J.  Jennings  were  barred  by  limitation.  There  was  a  ver- 
dict and  judgment  for  defendants. 

The  assignments  of  error  relied  on  are  as  follows: 

First,  The  coui-t  erred  in  overruling  plaintiffs'  special  exceptions  to  that 
portion  of  defendants'  first  amended  original  answer  which  sets  up  a  nuncu- 
pative will  and  its  probate,  and  the  declaration  of  Nancy  G.  Jennings  in  re< 
gard  thereto. 

Second.  The  court  erred  in  admitting  in  evidence  the  nuncupative  will  of 
Nancy  G.  Jennings  and  the  order  of  the  county  court  probating  the  same,  for 
the  reasons  fully  set  out  in  plaintiffs'  bill  of  exceptions  No.  1,  which  is  made 
a  part  hereof  as  follows:  (1)  That  there  is  no  pleading  by  defendant  setting 
up  any  equities  under  the  nuncupative  will,  so  as  to  admit  the  same  in  evi* 
dence;  (2)  because  it  is  not  a  muniment  of  title,  and  real  estate  cannot  pass 
thereby,  nor  does  it  purport  to  be  a  will  of  real  estate;  (8)  because  there  is  no 
pleading  of  defendant  showing  any  ratification  or  acquiescence  by  plaintiffs, 
they  being  minors  and  married  women;  (4)  because  the  testimony  was  calcu- 
lated to  mislead  the  jury. 

Third.  The  court  erred  in  its  charge  to  the  jury,  in  submitting  to  them  that 
they  could  find  for  the  defendants,  if  improvements  had  been  made,  while 
holding  under  the  nuncupative  will,  when  no  such  issue  was  presented  by  the 
pleading  of  defendants;  nor  was  there  any  proof  of  such  improvements  made 
on  the  faith  of  snch  nuncupative  will. 

Fourth.  The  court  ^rred  in  second  and  third  charges  to  the  jury  in  this: 
The  Issues  presented  by  the  pleadings  are  ignored,  and  the  jury  aUowed  to 
find  equities  arising  either  under  a  parol  gift,  a  parol  sale,  or  a  nuncupative 
will,  without  defining  either,  or  giving  the  law  applicable  to  either. 

Fifth.  The  court  erred  in  the  last  portion  of  second  charge  in  this:  In  re- 
fusing to  apply  the  equitable  doctrine  of  offsetting  the  improvements  made 
by  the  amount  of  rents  received  by  defendants,  or  to  find  against  defendants, 
even  though  all  the  improvements  are  made  out  of  rents  received  from  the 
property,  if  plaintiffs  had  waited  an  unreasonable  time  before  beginning  suit; 
in  thus  defining  what  was  an  unreasonable  time,  as  applied  to  minors  and 
married  women. 

Sixth.  The  court  erred  in  the  third  charge,  as  given  to  the  jury,  in  this:  It 
fails  to  define  what  character  of  possession  of  Cicero  Jennings  must  have  been 
given  under  the  parol  gift  during  Nancy  G.  Jennings'  life*time,  or  under  the 
nuncupative  will  after  her  death,  to  raise  the  equities  relied  on  by  defend- 
ants. 

Ninth.  The  court  erred  in  overruling  plaintiffs'  motion  for  a  new  trial, 
for  the  reasons  fully  set  forth  in  said  motion,  which  is  here  referred  to  and 
made  a  part  of  this  assignment  of  error.  Ninth  ground  of  the  motion  for  a 
new  trial  is:  Because  the  verdict  is  contrary  to  and  against  the  evidence  in 
this:  that  Nancy  G.  Jennings  did  not  make  or  intend  to  make  any  gift  to 
Cicero,  to- take  effect  during  her  life. 

The  first  charge  of  the  court  is  as  follows:  "A  nuncupative  will,  although 
duly  probated,  is  not  sufficient  to  pass  title  to  real  estate;  but,  if  possession  is 
given  under  such  will,  and  such  party  so  in  possession  make  valuable  im- 
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provements  on  such  land,  upon  faith  of  such  wUl»  such  will,  possession,  and 
improvements  will  give  title  against  the  heirs  of  the  deceased.  But  to  have 
such  effect,  the  improvements  following  such  will  and  possession,  and  upop 
the  faith  of  them,  must  be  of  a  substantial  character  and  valuable,  and  of  such 
extent  that  they  create  for  the  party  making  them  a  right  or  an  interest  in 
the  land  of  which  it  would  be  unjustifiable  and  unconscionable  to  deprive  him ; 
and  in  this  connection  you  may  consider  whether  improvements  are  the  re- 
sult of  labor,  or  money  expended  therefor,  or  whether  they  are  the  revenues 
or  profits  of  such  land  changed  into  improvements  thereon,  by  appropnating 
the  rents  to  improvements.  Second.  A  parol  gift  of  land,  to  be  valid  and 
sufficient,  must  be  accompanied  by  possession  and  improvements,  as  in  case  of 
a  nuncupative  will;  and  the  law  given  you  in  the  charge  upon  the  subject  of 
such  will  is  the  law  which  you  must  apply  to  the  consideration  of  a  parol 
gift.  Third,  A  parol  sale  is  distinct  from  a  parol  gift  or  nuncupative  will 
in  that  it  has  a  valuable  consideration  in  money  or  thing  of  value  paid,  or 
doing  or  performing  labor  or  service  instead  of  money.  A  parol  sale  of  land* 
to  be  valid  and  sufficient,  must  be  followed  by  possession  under  It,  and,  by 
virtue  of  it,  the  malting  of  valuable  and  permanent  improvements  on  it,  and 
the  purchase  price  or  consideration,  or  a  considerable  part  thereof,  must  be 
paid.  The  improvements  here  spoken  of  need  not  be  of  such  value  and  char- 
acter as  is  required  in  case  of  parol  gift,  or  nuncupative  will;  but  they  must 
nevertheless  be  real  and  substantial,  both  in  extent  and  value,  and  must  ex- 
ceed the  value  of  the  rents,  unless  plaintifi^s  have  waited  an  unreasonable 
time,  and  let  the  rents  run  up,  and  then  avoid  improvements  by  the  amount 
of  accrued  rents;  and  you  are  the  judges  of  whether  or  not  you  will  look  to 
the  irapi-ovements  in  this  case  without  respect  to  the  rents,  by  reason  of  de- 
lay in  bringing  suit." 

Nancy  G.  Jennings  was  the  wife  of  A.  J.  Jennings;  but  they  had  been  liv- 
ing separate  since  the  war.  Cicero  Jennings,  who  was  a  son  of  Nancy  and 
A.  J.,  lived  with  his  mother  and  unmarried  sistens,  until  her  death,  about  the 
first  of  October,  1873;  and  the  sisters  continued  to  live  with  Cicero,  until  they 
eaf'h  married.  The  land  in  dispute  was  the  separate  property  of  Mrs.  Jen- 
nings ;  and  she,  Cicero,  and  the  unmarried  daughters  lived  upon  it  from  De- 
ceml>er,  1872,  till  the  death  of  Mrs.  Jennings.  There  was  evidence  tending  to 
show  that  Mrs.  Jennings  nuide  a  parol  gift  or  sale  of  the  property  to  Cioero» 
in  consideration  of  labor  and  services  rendered  her  during  a  period  of  more 
than  10  years,  and  that  she  estimated  the  value  of  his  services  at  $150  per 
year.  A  portion  of  the  evidence  tended  to  show  that  Mis.  Jennings  delivered 
possession  of  said  land  to  Cicero,  and  he,  on  the  faith  thereof,  built  a  house 
worth  $150,  cleared  up  10  or  12  acres  of  land,  and  repaired  fencing.  There 
was  also  evidence  tending  to  show  that  Mrs.  Jennings  never  intended  to  part 
with  the  title  and  possession  of  the  land,  or  surrender  control  of  it,  as  long  as 
she  lived,  and  that  she  exercised  acts  of  ownership  over  it  up  to  the  time  of 
her  death ;  and  there  was  also  evidence  that  she  and  Cicero  acted  together  in 
the  control  and  management  of  it.  It  was  very  clearly  proven  that  it  waa 
the  desire  of  Mrs.  Jennings  that  Cicero  should  have  the  place,  after  her  death; 
she  having  expressed  a  desire  to  make  a  deed  to  him  only  a  few  hours  before 
she  died,  and  when  she  found  that  she  could  not  get  any  one  at  that  time  to 
write  the  deed,  she  devised  it  by  nuncupative  will,  together  with  her  house- 
hold property ,-> being  all  the  property  that  she  owned, — to  Cicero,  saying  that 
she  did  not  know  who  the  girls  would  marry,  and  she  feared  that  their  hus- 
bands might  attempt  to  recover  the  property.  There  was  evidence  that  tended 
to  show  that  the  improvements  put  upon  the  land  by  Cicero  were  paid  for  out 
of  the  rents;  there  being  100  acres  in  cultivation  at  the  time  Cicero  moved  on 
it,  of  the  value  of  three  or  four  dollars  per  annum  for  rents;  and  there  waa 
evidence  that  there  were  considerable  improvements  made  upon  the  land  by 
the  defendant  M.  H.  Hancock,  who  purchased  from  Cicero.   Ail  improvements 
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made  upon  the  land  by  defendants  did  not  enhance  its  value  over  four  dollars 
per  acre.  The  nuncupative  will  was  duly  probated  in  Lamar  county,  where 
appellants  lived  at  the  time.  It  was  admitted  that  appellants,  on  account  of 
laboring  under  disability  of  minority  or  coverture,  were  not  barred  by  limita- 
tion; and  the  question  is  whether  under  the  above  facts  the  rulings  of  the 
court  below  are  correct. 
JY^.  W.  Hale,  for  appellees. 

Maltbie,  J.,  {after  stating  t?ie  facts  as  above.)  Nancy  G.  Jennings  was 
the  owner  of  a  tract  of  land  of  231  acres,  situated  in  Lamar  county.  Her 
family  consisted  of  Cicero,  a  son,  and  several  unmarried  daughters.  Cicero 
lived  with  his  mother  and  sisters  for  10  or  more  years  after  attaining  his 
majority,  and  contributed  his  labor  and  earnings  to  the  support  of  the  fam- 
ily. About  the  last  of  December,  1872,  the  family  moved  upon  the  above 
tract  of  land.  At  that  time  there  were  100  acres  of  it  in  cultivation,  worth 
three  or  four  dollars  per  acre  a  year  for  rent.  The  family  continued  to  reside 
upon  the  land  until  after  the  death  of  Mrs.  Jennings,  which  occurred  in  Oc- 
tober, 1873.  Just  before  her  death,  she  made  a  nuncupative  will,  devising 
all  of  her  property  to  Cicero,  which  was  duly  probated  in  Lamar  county.  Her 
property  consisted  of  the  said  tract  of  land,  together  with  household  goods 
of  little  value.  It  is  claimed  by  appellee  that  before  the  family  moved  on  the 
land  Mi's.  Jennings  made  a  parol  sale  or  gift  of  it  to  Cicero,  in  consideration 
of  services  rendered  in  supporting  the  family  for  a  period  of  10  years,  which 
she  valued  at  ^IbO  per  annum;  that  she  delivered  possession  to  him,  and  that 
he,  with  her  knowledge  and  consent,  erected  a  house  thereon,  of  the  value  of 
^150;  cleared  10  or  12  acres  of  the  land,  and  repaired  a  large  portion  of  the 
fencing.  Appellee  purchased  from  Cicero,  and  made  considerable  improve- 
ments, enhancing  the  value  of  the  entire  tract  four  or  dve  dollars  per  acre. 
Appellants  instituted  this  suit  as  heirs  of  their  mother,  to  recover  their  re- 
spective interests  in  the  aforesaid  tract  of  land,  on  the  twentieth  day  of  Sep- 
tember, 1883. 

The  first  question  presented  is  whether  the  nuncupative  will  of  Mrs.  Nancy 
Jennings  is  admissible  in  evidence.  It  is  not  contended  that  the  will  is  ef- 
fectual to  pass  title  to  the  land;  but  that  appellants,  not  having  resisted  its 
probate,  and  having  acquiesced  in  the  possession  of  Cicero  and  his  vendee 
Hancock  for  so  long  a  period  of  time,  and  Hancock  having  been  induced  by 
the  conduct  of  appellants  in  the  premises  to  improve  the  land,  that  they  are 
estopped  to  assert  their  claim.  This  is  not  a  sound  proposition;  for  if  title  to 
real  estate  cannot  pass  by  a  nuncupative  will,  its  probate  was  a  matter  of  no 
consequence,  and  appellants  were  not  charged  with  the  duty  of  resisting  it; 
and  if  appellee  was  deceived  or  misled  thereby  it  was  his  own  folly,  and  not 
the  fault  of  appellants.  In  addition  to  this,  it  may  be  said  that  at  the  time  of 
the  probate  of  said  will  all  of  appellants  were  either  minors  or  married  women, 
and  remained  under  disability  until  the  commencement  of  this  suit,  and,  in 
order  to  be  estopped,  their  conduct  must  have  been  intentional  and  fraudu- 
lent. Craytun  v.  Munger,  9  Tex.  285;  Fitzgerald  v.  Turner,  43  Tex.  79; 
Steed  V.  Petty,  65  Tex.  496;  Bigelow,  Estop.  510.  If  appellants  had  any  in- 
terest in  the  land,  it  was  derived  by  descent  from  their  mother,  and  was  a 
legal  title,  and  their  failure  to  sue  cannot  bar  the  right,  until  barred  by  oper- 
ation of  the  statute  of  limitations;  though,  if  the  title  was  merely  equitable, 
it  might  be  otherwise.  Williams  v.  Conger,  49  'fex.  601, 602;  Moss  v.  Berry, 
53  Tex.  632.  But  we  are  of  opinion  that  the  nuncupative  will,  and  Mrs.  Jen- 
nings' declarations  in  reference  thereto,  were  admissible  in  evidence,  in  so 
far  as  the  same  might  tend  to  show  that  she  had  previously  made  a  parol  sale 
or  gift  of  the  land  to  Cicero. 

It  is  settled  law  in  this  state  that  where  there  has  been  a  parol  gift  of  land, 
and  the  donor  put  in  possession,  and  thereby  induced  to  expend  large  sums 
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of  money  in  making  improvements,  equity  will  enforce  the  gift.  Willis  v. 
MattTietos,  46  Tex.  482.  483;  Murphy  v.  Stefl,  45  Tex.  133;  Hendricks  y. 
Snediker,  30  Tex.  296.  But  it  is  necessary  to  the  validity  of  a  parol  sale  or 
gift  of  land  in  Texas,  however  the  rule  may  be  elsewliere,  that  possession  be 
delivered  and  substantial  and  valuable  improvements  made,  with  the  consent 
or  knowledge  of  the  vendor,  upon  the  faith  of  such  gift  or  sale;  and  that  the 
mere  taking  possession  or  making  improvements  of  insignificant  value  is  not 
sufficient,  especially  where  tlie  value  of  the  rents  exceeds  that  of  the  improve- 
ments. Lodge  v.  Lef>ertonf  42  Tex.  18;  Bason  v.  Bason,  61  Tex.  227.  The 
ground  upon  which  courts  of  equity  decree  the  specific  performance  of  a  parol 
sale  of  land,  when  the  vendee  has  been  induced  to  enter  into  possession  and 
make  valuable  improvements,  is  that  the  refusal  to  complete  the  sale  or  gift 
would,  in  many  instances,  work  a  fraud  on  the  party  in  possession,  and  the 
vendor,  under  such  circumstances,  is  estopped  to  set  up  the  statute  of  fraud 
to  avoid  his  contract.  Lodge  v.  Letertont  supra;  Wat.  Spec.  Perf.  §  280, 
pp.  381, 882.  It  follows  that  every  case  of  this  class  must  stand  on  its  special 
facts,  and  when  it  would  be  inequitable  and  fraudulent,  as  against  the  person 
in  possession,  and  especially  when  he  cannot  be  restored  to  his  former  condi- 
tion, the  vendor  or  donor  will  not  be  permitted  to  repudiate  the  contract;  but 
the  inclination  of  courts  is  against  extending  the  rule  dispensing  with  writ- 
ings in  the  transfer  of  lands  beyond  its  present  limit,  whatever  hards liip  its 
enforcement  may  cause  in  particular  cases ;  the  policy  of  ever  having  dis- 
pensed with  it  in  any  case  being  doubted. 

Applying  the  principles  here  laid  down  to  this  case,  we  are  of  opinion  that 
if  Mrs.  Jennings  took  upon  herself  the  obligation  of  paying  Cicero  for  the 
services  rendered  her,  whether  there  was  an  express  contract  between  them 
in  the  beginning  or  not,  and  in  consideration  thereof  sold  him  the  land  in 
parol,  and  delivered  possession;  and  if  he,  on  the  faith  of  the  sale,  with  the 
knowledge  or  consent  of  Mrs.  Jennings,  made  improvements  on  the  land,  and 
the  value  of  the  services  rendered,  together  with  the  value  of  the  improve- 
ments, exceed  the  value  of  the  rents  of  the  place  for  such  length  of  time,  as 
it  must  be  presumed  there  had  been  great  change  in  the  condition  of  the  par- 
ties and  the  property,  or  when  this  is  shown  by  proof,  as  when  the  vendor  has 
become  insolvent,  or  the  debt  barred  by  limitation,  or  the  property  has  been 
greatly  enhanced  in  value,  or  from  the  like  circumstances,  it  would  be  a  fraud 
on  the  rights  of  appellee  to  permit  appellants  to  recover,  they  would  be  estopped 
to  do  so.  On  the  contrary,  if  Mrs.  Jennings  did  not  undertake  to  pay  the  said 
Cicero  for  his  services,  but  made  a  parol  gift  of  the  land  to  him,  and  he  on  the 
'faith  of  the  gift  made  valuable  improvements  thereon,  but  not  to  exceed  the 
value  of  the  rents,  aj^llants  would  not  be  estopped  to  prosecute  their  suit. 
Or  if  Mrs.  Jennings  made  a  verbal  sale  or  gift  of  the  land,  to  take  effect  after 
her  death,  and  retains  control  and  possession  of  the  place  during  her  life-time, 
no  title  was  acquired  thereunder,  whatever  improvemt  nts  may  have  been  made 
on  the  land;  for  it  is  essential,  in  case  of  parol  gifts  or  sale  of  land,  that  pos- 
session should  accompany  or  follow  the  gift  or  sale;  and,  there  being  no  inten- 
tion to  part  with  the  title,  until  some  indefinite  time  in  the  future,  therecould 
be  no  exclusive,  adverse  possession,  as  against  the  owner,  which  seems  to  be 
necessary  in  order  that  it  may  ripen  into  a  title.  1  White  &  T.  Lead.  Cas.  £q. 
pt.  2,  pp.  1048, 1049,  and  authorities  cited. 

We  think  the  judgment  should  be  revei-sed  and  the  cause  remanded. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed,  and  cause  remanded. 
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Stbffian  €t  al,  V.  Miluo  Nat.  Bank. 
{Supreme  Covrt  of  Texas.    January  90, 1888.) 

1.  Deed— Deuvebt— Fraud  in  Obtaining— Bona  Fide  Ptjrchasers. 

One  who  obtains  possession  of  a  deed  of  land  after  Its  ezeoutfonf  but,  withoiit  a 
delivery  thereof  by  the  owner  of  the  land  and  maker  of  the  deed,  aequires  no  tUHe 
to  the  land ;  and  one  who  takes  an  absolute  aeed  from  him  for  the  security  of  a  debt, 
without  knowledge  of  the  want  of  delivery,  is  not  a  Itona  fide  purchaser  for  value. 

2.  Same— Evidence— Res  Gestji. 

In  an  action  by  one  claiming  title  to  land  on  the  gpround  that  x>osse8Sion  of  the  deed 
to  the  land  was  obtained  by  fraud,  and  that  the  deliveory  was  for  anotker  purpoee 
than  that  for  which  it  was  used,  a  witness  may  testify  as  to  what  was  said  by  the 
grantor  at  the  time  he  permitted  the  deed  to  go  out  of  his  possession,  for  the  purpose 
of  showing  his  intention. 

Appeal  from  district  court,  Webb  county;  John  A.  Bu88B^l«»  Judge, 
Action  by  the  Milmo  National  Bank  against  A.  C.  Hunt  and  Peter  Steffian, 

on  a  promissory  note.    Defendant  Stefflan  died,  and  Befugia  Stefiian»  as  his 

executrix,  was  substituted.    Judgment  for  plaintiff,  and  defendant  Steffian 

appeals. 
Larte  d  Atlee  and  C  Up8<m,  for  appellant.    W.  Shotoalter s^d  /•  0.  Nichol- 

€onf  for  appellee. 

Gainibb,  J.  This  suit  was  originally  instituted  in  the  court  below  by  the 
appellee  against  A.  C.  Hunt  to  recover  on  a  note  for  about  $10/)00.  made  pay- 
able to  it  by  Hunt,  and  to  foreclose  a  mortgage  executed  by  him  to  secure  the 
note.  The  petition  alleged  that  Peter  Stefflan  was  setting  up  a  claim  to  the 
land  conveyed  by  the  mortgage,  and  he  was  also  made  a  party  defendant, 
Steffian  having  died  before  the  trial,  appellant,  as  executrix  oi  his  will,  made 
herself  a  party  defendant.  Upon  the  trial  the  court  gave  judgment  for  the 
amount  of  the  note,  and  decreed  a  foreclosure  of  the  mortgage.  From  this 
Judgment  the  executrix  alone  appeals. 

Tiie  nature  of  the  controversy  sufficiently  appears  upon  the  conclusions  of 
fact  found  by  the  court  below,  which  are  as  follows:  *' First,  That  on  the 
twenty-eighth  of  February,  1882,  Peter  Stefflan,  deceased,  executed  a  general 
warranty  deed  to  the  defendant,  A.  C.  Hunt,  for  the  lands  in  controversy  in 
this  suit;  that  the  consideration  of  sixteen  thousand  dollars  mentioned  tlierein 
was  recited  to  have  been  paid;  that  the  deed  was  signed  by  said  Stefflan  in  the 
presence  of  two  subscribing  witnesses;  tliat  there  was  an  understanding  be- 
tween said  Stefflan  and  Hunt  that  said  deed  should  remain  in  the  possession 
of  said  Stefflan  until  the  full  amount  of  said  consideration  was  paid;  that  on 
May  29,  1882,  said  Hunt  paid  eleven  thousand  dollars  of  the  said  considera- 
tion, and  afterwards,  on  the day  of ,  1883,  the  furtlier  sum  of 

$1,500.  Second.  That  on  the  twenty-ninth  day  of  March,  1883,  said  A.  C. 
Hunt  was  indebted  to  the  Milmo  National  Bank,  plaintiff  herein,  in  the  sum 
of  ten  thousand  three  hundred  and  thirty-seven  dollars  and  ninety-six  cents, 
which  was  on  that  day  past  due;  that,  in  order  to  get  an  extension  of  time  on 
said  indebtedness,  he  offered  to  give  the  bank  a  lien  on  the  land  described  la 
the  aforesaid  deed  of  Stefflan  to  Hunt,  and  placed  or  caused  to  be  placed  in 
possession  of  the  plaintiffs  the  deed  of  Stefflan  to  Hunt;  that  it  was  at  that 
time  generally  known  and  understood  in  the  community  that  said  Stefflan  had 
sold  said  land  to  said  Hunt;  that  plaintiff,  in  consideration  of  said  lien  on  said 
land,  granted  to  said  Hunt  an  extension  of  ninety  days  on  his  said  indebted* 
ness,  whereupon  said  Hunt,  on  the  said  twenty-ninth  day  of  March,  1883,  ex- 
ecuted and  delivered  to  said  bank  his  note  for  said  indebtedness  and  a  deed  to 
said  land;  that,  while  said  deed  was  an  absolute  conveyance  on  its  face,  it  was 
understood  by  and  between  said  Hunt  and  said  bank  that  it  was  only  intended 
as  a  security  for  said  debt;  that  at  the  date  of  the  execution  and  delivery , 
of  said  note  and  deed  by  said  Hunt  to  said  bank,  its  officers  or  asents  had  no 

Digitized  by  VjjOOQIC 


824  BOUTHMTESTBBN  BEPOBTKB.  (TeZ. 

knowledge  or  notice,  either  actual  or  constructive,  that  said  Hunt  had  not  paid 
all  the  purchase  money  for  said  land.  Third.  That  said  Peter  Steffian  placed 
his  said  deed  to  said  Hunt  in  said  Hunt's  possession  before  the  execution  and 
delivery  of  the  note  and  deed  from  said  Hunt  to  said  banlc,  upon  representa- 
tion of  said  Hunt  to  said  Stetfian  that  he,  the  said  Hunt,  wanted  the  same  for 
the  purpose  of  copying  the  tleld-notes  of  the  land  therein  described.  Fourth. 
That  plaintiff,  its  officers  or  agents,  did  not,  at  the  time  of  the  execution  and 
delivery  by  Hunt  of  said  note  and  deed  to  said  plaintiff,  have  any  notice  or 
knowledge  that  said  Steffian  had  not  delivered  his  said  deed  to  said  Hunt  as 
an  evidence  of  his  sale  of  the  said  land  to  said  Hunt." 

From  these  findings  the  court  concluded,  as  a  matter  of  law,  that  appellee 
was  a  bona  fide  purchaser,  for  a  valuable  consideration  without  notice,  and 
that  its  claim  was  therefore  entitled  to  priority  over  that  of  appellant,  and  this 
is  assigned  as  error. 

If  the  law  of  innocent  purchaser  be  applicable  to  appellee's  case,  we  have 
no  doubt  it  must  be  deemed  a  purchaser  for  value.  This  court  has  held  that 
where  the  consideration  of  a  deed  is  an  antecedent  debt  only,  or  where  a  mort- 
gage is  taken  merely  to  secure  indebtedness,  this  is  not  sufficient  to  support 
the  claim  of  a  bona  fide  purchaser  for  a  valuable  consideration.  McKamey 
V.  Thorp,  61  Tex.  648;  Spurlock  v.  Sullivan,  36  Tex.  511.  There  being  no 
new  consideration,  sliould  the  grantee  or  mortgagee  loose  the  land  or  his  lien 
upon  it,  he  still  has  his  debt;  and  for  that  reason  is  held  to  have  parted  with 
nothing  of  value.  But  should  the  mortgagee  give  time  upon  his  debt  as  a  con- 
sideration for  the  security,  his  case  is  different.  By  extending  the  time  of 
payment,  he  yields  up,  for  a  season,  his  right  of  action,  which  is  a  privilege 
deemed  value  in  law.  This  is  accordingly  held,  by  the  controlling  weight  of 
authority,  sufficient  to  support  the  claim  of  an  innocent  purchaser.  Schum- 
pert  V.  Dillard.  66  Miss.  348;  Port  v.  Bmbree,  64  Iowa,  14,  6  N.  W  Rep. 
83;  Cary  v.  White,  62  N.  Y.  138;  QUchrUt  v.  Qough,  63  Ind.  576;  Cook  v. 
Farham,  63  Ala.  466;  Thomas  v.  Rembert,  Id.  561. 

But  it  appears,  in  this  case,  that  at  the  time  of  the  agreement  between 
Steffian  and  Hunt  for  the  sale  of  the  land,  it  was  understood  between  them 
that,  though  the  deed  was  signed  in  the  presence  of  two  subscribing  witnesses, 
that  it  should  remain  in  possession  of  the  grantor  until  the  entire  considera- 
tion was  paid;  and  it  further  appears  that  the  purchase  money  was  never 
fully  paid,  and  that  the  instrument  was  never  delivered  to  the  grantee  with 
the  intention  that  it  should  take  effect  as  a  deed.  Can  the  bank,  under  these 
circumstances,  Im)  considered  a  bona  fide  purchaser?  It  is  elementary  law 
that  the  delivery  of  a  deed  is  requisite  to  its  validity  as  a  conveyance.  To  take 
effect,  it  is  quite  as  necessary  that  it  should  be  delivered  as  that  it  should  be 
signed.  To  complete  a  delivery  in  its  legal  sense,  two  elements  are  also  essen- 
tial. The  instrument  must  not  only  be  placed  within  the  control  of  the  grantee, 
but  this  must  be  done  by  the  grantor  with  the  intention  that  it  shall  become 
operative  as  a  conveyance.  It  follows  from  these  first  principles  that  an  instru- 
ment which  passes  into  the  possession  of  the  grantee,  without  such  intention 
on  part  of  the  grantor,  is  wholly  inoperative;  and  that  a  purchaser  from  the 
former  acquires  in  law  no  title  to  the  property  which  it  purports  to  convey. 
It  is  accordingly  held  that  even  a  vendee  from  the  grantee,  who  has  paid  value 
without  knowledge  of  the  facts,  is  not  an  innocent  purchaser  in  such  a  case. 
TUh&r  V.  Beckmith,  30  Wis.  65;  Eterta  v.  Agnes,  4  Wis.  356,  6  Wis.  453; 
Henry  v.  Carson,  96  Ind.  412;  Van  Amringe  v.  Morton,  4  Whart.  382;  Fitz- 
gerald V.  Goff,  d9  Ind.  28;  Stanley  v.  ValenUne,  79  III.  b^\  Harkreadery. 
Clayton,  66  Miss.  383;  Miller  v.  Fletcher,  27  Grat.  403. 

The  courts  say  that  a  deed  delivered  without  the  consent  of  the  grantor  is 
of  no  more  effect  to  pass  title  than  if  it  were  a  forgery.  Henry  v.  Carson, 
supra;  Hadlock  v.  Hadlock,  22  111.  384.  We  conclude,  therefore,  that  the 
court  was  in  error  in  holding  appellee  a  bona  fide  purchaser  for  a  valuable 
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-consideration  without  notice.  It  does  not  follow,  however,  that  appellee  may 
not  makn  out  a  case  entitling  it  to  judgment*  although  no  effective  delivery  of 
the  deed  is  shown.  But  in  order  to  do  this  he  must  bring  himself  within  tlie 
rules  applicable  to  an  equitable  estoppel,  and  must  show  that  appellant's  tes- 
tator was  grossly  negligent  in  permitting  the  deed  to  pass  into  the  possession 
•of  Hunt,  and  also  that,  as  a  result  of  this,  some  substantial  injury  has  accrued 
to  the  bank,  by  reason  of  the  transaction,  which  it  entered  into  upon  faith  of 
the  deed.  The  determination  of  these  questions  is  not  involved  in  the  oon- 
•clusions  of  the  court  below,  and  the  state  of  Uie  evidence  is  such  that  we  do 
not  deem  it  proper  to  decide  them  here.  Should  it  appear,  upon  another  trial, 
that  Peter  Steffian  never  delivered  the  deed  to  Hunt  with  the  intention  that  it 
should  take  effect,  then,  in  order  for  the  plaintiff  corporation  to  recover,  it 
will  be  necessary  to  show  that  he  parted  with  the  possession  under  such  cir- 
<$um8tances  as  would  have  deterred  any  prudent  man  from  doing  the  act;  and 
plaintiff  must  prove  not  merely  that  it  has  been  delayed  in  the  collection  of 
its  debt,  but  that  by  reason  of  its  having  extended  the  time  for  the  payment 
of  the  obligation  it  has  lost  the  opportunity  to  collect  it,  or  some  part  of  it. 

We  think,  also,  that  the  court  erred  in  excluding  the  testimony  of  the  wit- 
ness A.  L.  McLane.  What  Steffian  said  to  the  witness  when  he  gave  him 
possession  of  the  deed  was  calculated  to  show  the  purpose  with  wbicli  the  act 
was  done,  and  the  injunction  to  return  the  paper  tended  to  prove  care  on  part 
of  the  grantor  to  prevent  the  grantee  getting  possession  of  it  and  claiming  a 
legal  delivery.  Article  2248  of  the  Bevised  Statutes,  upon  which  the  objec- 
tion was  based,  does  not  apply  to  such  a  case.  Gilder  v.  Brenham,  67  Tex. 
345,  8S.  W.  Hep.  309.  What  Steffian  said  after  the  deed  was  recorded  was 
not  a  part  of  the  res  geaUgf  and  was  inadmissible;  and  the  exclusion  of  their 
declaration  would  have  been  correct  had  the  objection  been  placed  upon  the 
proper  ground. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the  cause  remanded. 


Phoenix  Ins.  Co.,  of  Brooklyn,  v.  Willis  et  aL 
(Supreme  Court  of  Texas.    January  20, 1888.) 

1.  GAwnsHME^ra— IssuB  of  WKrr— Against  Ikbubaktcb  Company  after  Loss  and  bb- 

voRB  Froof. 

A  proceas  of  garnishment  is  not  premature  which  was  served  on  an  insurance 
company,  for  the  purpose  of  attaching  the  amount  due  on  a  policy,  after  the  loss  had 
occurred,  althougn  the  due  proof  of  loss  required  by  the  policy  had  not  at  the  time 
of  service  been  made;  the  process  not  being  in  the  nature  of  an  action  for  the  re- 
covery of  a  debt,  but  of  a  bill  of  discovery. 

2.  Insvrancb  Company  — Condition  of  Policy  —  Consbnt  to  Assignment  Obtainbd 

BY  Fkaud — Knowledge  of  Agent. 

An  Insurance  company  was  induced  to  give  its  consent  to  an  assignment  of  a  pol- 
icy, upon  the  representation  that  the  assignor  had  sold  his  Interest  in  the  property 
insured  to  the  assignee.  The  assignee  was  the  local  agent  of  the  company,  and  the 
transfer  of  the  property  proved  to  be  fraudulent  as  to  creditors.  Held^  that  the  in- 
surance company,  under  a  provision  in  the  policy  for  its  invalidity  in  case  of  fraud 
or  misrepresentation  of  interest  In  the  property,  was  not  liable  for  the  loss  which 
followed  after  the  tnmsfer,  notwithstandiiig  its  agent  was  aware  of  the  fraud  and  a 
party  thereto. 
S.  Same— Offer  to  Return  Premium. 

An  insurance  company  need  not  offer  to  return  the  premiums  paid  on  a  policy  be- 
fore insisting  upon  its  invalidity  by  reason  of  breach  of  conditions  contained  in  it. 
4.  Same—Rights  of  Creditors  of  Insured. 

When  an  insured  has  violated  the  conditions  of  a  policy,  the  creditors  of  the  in- 
sured have  no  better  right  to  compel  the  parent  of  the  policy  under  a  process  of 
garnishment  against  the  company  than  he  himself. 

Commissioners'  decision.  Appeal  from  district  court,  Lampasas  cpunty; 
W.  A.  Blackburn,  Judge. 

P.  J.  Willis  &  Bro.,  appellees,  brought  suit,  by  attachment,  against  one 
G.  W.  Scott,  in  the  district  court  of  Lampasas  county,  on  seventeenth  of 
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November,  1883,  levying  their  attachment  on  a  store-house  and  lot  situated 
in  the  town  of  Lampasas,  as  the  property  of  Scott.  P.  M.  Hargrave  was  the 
local  agent  of  appeUant  at  Lampasas,  and  said  Scott  on  fifth  of  October,  1883, 
obtained  a  policy  of  insurance  from  him  on  said  buildiug  for  12  months,  for 
$3,000,  paying  S1.20  premium  therefor  in  cash.  On  fifteenth  of  November, 
1883,  said  Scott,  for  the  purpose  of  defrauding  his  creditors,  transferred  said 
policy  to  tlie  said  P.  M.  Hargrave,  be  having,  on  twelfth  of  said  month,  by 
deed  absolute  upon  its  face,  conveyed  the  property  insured  to  said  Hargrave, 
without  consideration,  and  with  a  lilce  intent  on  the  part  of  both  Scott  and 
Hargrave.  That  on  the  thirtieth  day  of  July,  1884,  P.  M.  Hargrave  assigned 
ail  of  his  property,  including  that  insured,  which  had  been  transferred  to  him 
by  Scott,  to  Henry  Exall,  and  on  fourteenth  of  August  thereafter  the  property 
was  totally  destroyed  by  fire;  that  at  the  time  the  company  gave  its  consent 
to  the  transfer  of  said  policy  to  Hargrave  it  was  ignorant  of  the  fraudulent 
intent  of  Scott  and  Hargrave;  that  the  company  never  gave  its  consent  to  the 
transfer  of  the  property  or  policy  to  Exall,  assignee,  etc.;  that  notice  of  the 
fire  and  proof  of  the  loss  was  made  and  given  by  Scott  on  sixth  day  of  Sep- 
tember, 1884;  that  on  seventeenth  day  of  September,  1884,  appellant  denied 
all  liability  under  said  policy.  On  September  5«  1884,  appellees  sued  out  a 
writ  of  garnishment  against  appellant.  December  2nd  appellees  recovered 
Judgment  on  their  attachment  against  Scott,  and  on  4ih  appellant  filed  its 
answer,  under  oath,  denying  any  indebtedness  or  liability  to  Scott.  On  9th 
appellees  filed  their  controverting  afSdavit  to  appellant^s  answer,  and  Henry 
Exall,  assignee  of  P.  M.  Hargrave,  who  had  intervened,  filed  his  answer. 
After  this,  appellant  and  appellees  filed  numerous  pleadings  and  amended 
pleadings,  none  of  which  were  sworn  to,  but  which  were  designed  to  test  the 
liability  of  appellant  to  appellees  on  account  of  it  having  issued  the  aforesaid 
policy  of  insurance  to  the  defendant  Scott,  which  we  think  it  unnecessary  to 
notice  further  in  Uiis  connection.  There  was  a  trial  by  the  court,  resulting 
in  a  judgment  in  favor  of  appellees  and  against  appellant  as  garnishee,  for 
the  sum  of  $817.95,  the  amount  of  Scott's  indebtedness  to  appellees,  and  in 
favor  of  the  garnishee  as  against  the  intervener  Henry  Exall.  From  this 
judgment  garnishee  appeals. 

The  conditions  in  the  policy  relied  on  by  appellant  to  defeat  a  recovery  were 
as  follows:  ** First,  If  the  property  be  assigned  under  any  bankrupt  or  insolv- 
ent law,  or  any  change  take  place  in  the  title  or  possession,  (except  in  case  of 
succession  of  the  death  of  the  fissured,)  whether  by  legal  process  or  judicial 
decree,  or  voluntary  transfer  or  conveyance,  or  if  the  policy  be  assigned  be- 
fore a  loss,  without  the  consent  of  the  company  indorsed  thereon,  then,  and  in 
every  such  case,  this  policy  is  void.  Second.  If  the  interest  of  the  assured  in 
the  property  be  any  other  than  the  absolute  fee-simple  title,  or  if  any  other  per- 
son or  persons  have  any  interest  whatever  in  the  property  described,  whether 
it  be  real  estate  or  personal  property,  or  if  the  building  insured  stands  on 
leased  grounds,  or  if  there  be  a  mortgage  or  other  incumbrance  thereon,  it 
must  be  so  represented  to  the  company,  and  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  will  be  void  when  the  property  shall  be  sold 
or  incumbered,  or  otherwise  disposed  of,  so  that  the  interest  or  liability  on  the 
part  of  the  assurer  herein  shall  cease  or  be  changed,  the  insurance  on  such 
property  shall  immediately  terminate.  Third,  If,  during  this  insurance,  the 
above-mentioned  premises  shall  become  vacant  or  unoccupied,  or  if  the  occu- 
pation of  such  premises  be  changed,  except  as  herein  specially  agreed  to  in 
writing  upon  this  policy,  then  and  from  thenceforth,  as  long  as  the  same  shall 
continue  vacant  and  unoccupied,  or  shall  be  so  appropriated,  applied,  or  used, 
this  policy  shall  cease  and  be  of  no  force  and  effect.  Fourth.  It  is  a  part  of 
this  contract  that  any  person  other  than  tiie  insurer,  who  may  have  procured 
this  assurance  to  be  taken,  shall  be  deemed  the  agent  of  the  assured  named  in 
the  policy,  and  not  of  this  contpany,  under  any  circumstances  whatever,  or  in 
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any  transaction  relating  to  the  insurance.  Fifth,  Persons  sustaining  loss  of 
damage,  bj  fire,  shall  forthwith  give  notice  in  writing  of  said  loss  to  the  com- 
pany, and  as  soon  thereafter  as  possible  render  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  them,  stating  whether  any  and  what  other  in- 
surance has  been  made  on  the  property,  giving  copies  of  the  written  portions- 
of  all  policies  thereon ;  also  the  actual  cash  value  of  the  property,  and  their  in- 
terest therein;  for  what  purpose,  and  by  whom  the  building  insured,  or  con* 
taining  the  property  insured,  and  the  several  parts  thereof,  were  used,  at  the 
time  of  the  loss;  when  and  how  the  fire  originated;  and  shall  produce  a  cer- 
tificate, under  the  name  and  seal  of  the  magistrate  or  notary  public  nearest 
to  the  place  of  the  fire,  not  concerned  in  the  loss  as  a  creditor  or  otherwise, 
nor  related  to  the  assurer,  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances  of  the  assurer, 
and  verily  believes  that  the  assurer  has,  without  fraud,  sustained  loss  on  the 
property  described,  to  the  amount  which  such  magistrate  or  notary  public  shall 
certify.  Sixth.  If  this  policy  is  made  payable,  in  case  of  loss,  to  a  third  party,, 
or  held  as  collateral  security,  the  proof  of  loss  shall  be  made  by  the  party 
originally  insured,  unless  there  has  been  an  actual  sale  of  the  property  cov- 
ered consented  to,  as  required  by  the  conditions  of  this  policy.  All  fraud,, 
or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall  forfeit  all  claim  on 
this  company,  and  shall  be  a  complete  bar  to  any  recovery  for  loss  under  thls^ 
policy."  M 

There  was  a  vendor's  lien  on  the  property  at  the  time  of  its  insurance,  but 
this  fact  was  known  to  Hargrave,  appellant's  local  agent. 

On  September  17, 1884,  the  company,  through  its  general  agent,  T.  B.  Berch, 
in  answer  to  a  communication  from  George  W.  Scott,  addressed  him  the  fol- 
lowing letter:  **Chiga0O,  Sept.  17, 1884. 

"  Beorge  W.  8oott,  Lampasas,  Texas — Dbar  Sir:  We  acknowledge  having^ 
received  from  you  through  the  mail  certain  papers,  which  we  presume  were 
intended  as  formal  proofs  of  loss  you  claim  to  have  sustained,  under  Phoenix 
policy,  1,010,  Lampasas  agency.  On  examining  the  records  of  this  policy,  and 
i*eviewing  the  correspondence  of  Lampasas  agency,  we  find  that  in  Novem- 
ber, 1888,  that  policy  1,010  was  formally  assigned  to  P.  M.  Hargrave,  of 
your  city,  who  reported  to  us  that  he  had  purchased  the  property  covered  by 
our  policy,  and  thereupon  the  necessary  consent  of  the  company  to  the  assign- 
ment was  entered.  Subsequently  we  learned  that  the  title  of  the  building  we 
insured  had  passed  from  you  to  Mr.  Hargrave,  by  a  deed  containing  the  usual 
covenants.  Since  we  have  not  been  informed  that  there  has  been  any  change 
in  the  ownership  of  the  property,  or  any  assignment  to  you  of  Mr.  Hargrave's 
interest  in  the  policy  No.  1,010,  if  it  be  true,  as  set  forth  in  your  alleged  proofs,, 
that  the  deed  from  you  to  Mr.  Hargrave  was,  in  its  legal  effect,  no  more  than 
a  mortgage,  then  the  consent  of  the  company  was  procured  through  misrep- 
resentation, and  would  be  void.  Besides,  too,  an  incumbrance  has  been  placed 
upon  the  property,  without  notice  to  the  company  and  its  consent  obtained,, 
which,  we  presume  you  fully  understood,  works  a  forfeiture.*  In  any  view 
we  may  take  of  the  matter,  we  fail  to  discover  any  obligation  on  the  part  of 
the  Phoenix  Insurance  Company  to  pay  the  money  you  demand,  or  to  recog- 
nize on  your  part  any  right  whatever  to  sue  upon  a  claim  for  indemnity,  under 
policy  No.  1,010.  If  we  are  wrong  in  our  conclusions,  we  shall  not  take  it 
unkindly  should  you  point  out  to  us  wherein  our  error  lies. 

[Signed]  "Yours,  truly,  T.  R.  Berch." 

The  court  found  special  conclusions  of  fact  and  law,  which  are  set  out  inr 
full  in  appellant's  brief,  pp.  2.  8,  4,  5,  which  is  referred  to  as  a  part  of  this 
statement;  but  most  of  the  material  facts  found  are  embraced  in  the  statement. 
It  is  insisted  by  appellees  that  appellant  was  confined  to  the  defenses  indi- 
cated in  the  foregoing  letter,  and  that  seems  to  have  been  the  view  of  the  dis- 
trict court. 

Digitized  by  VjOOQ IC 


828  BOUTHWBSTBRN   REPORTER.  [TeX. 

The  assignments  of  error  are  as  follows:  First.  The  court  erred  in  over- 
riilin^  the  demurrers  and  exceptions,  general  and  special,  to  plaintiff^s  plea, 
controverting  the  answer  of  the  garnishee,  for  a  number  of  reasons,  which, 
briefly  stated,  are,  that  the  controverting  aflidavit  does  not  contain  all  the  re^ 
quisites  of  a  petition  necessary  to  authorize  a  recovery  on  a  policy  of  insurance. 
Second  Assignment,  The  court  erred  in  overruling  the  demurrers,  general  and 
special,  of  the  garnishee  to  the  plaintiff' samendedfiirstsupplemental  petition, 
because  the  averments  thereof  that  Scott,  at  the  time  of  the  fire,  and  since  was 
and  has  been,  the  owner  of  the  policy  and  property  insured,  and  that  the  plain- 
tiffs have  a  judgment  against  him,  were  material  allegations,  and  being  an 
amendment  unsuppoi-ted  by  afBdavit  of  a  fatally  defective  plea,  controverting 
the  answer  of  the  garnishee,  could  not  be  considered  for  any  purpose.  Third 
Assignment  is:  The  court  erred  in  overruling  the  demurrers,  general  and 
special,  of  the  garnishee  to  plaintiff's  second  supplemental  petition,  (1)  because 
the  matters  therein  relied  upon  as  constituting  waiver  and  estoppel  against 
the  garnishee  are  not  sufficiently  or  distinctly  stated,  and  do  not  amount  to  a 
waiver  of  the  condition  of  the  policy,  nor  estop  the  garnishee  from  asserting 
the  forfeiture  of  the  policy  for  disregard  and  violation  of  the  terms  thereof; 
{2)  because  the  fraud,  if  any,  which  entered  into  the  dealings  between  Har- 
grave  and  Scott,  cannot  be  inquired  into  in  this  proceeding,  nor  be  availed  of 
by  plaintiffs  as  against  the  garnishee,  for  the  purpose  of  avoiding  fotleiture 
^ven  of  the  policy;  (3)  because,  as  far  as  the  garnishee  is  concerned,  the  trans- 
fer and  assignment  of  the  policy,  and  the  conveyance  of  the  property  insured, 
from  Scott  to  Hargrave,  divested  Scott  of  all  interest  in  said  property  and 
policy,  and  said  policy  cannot  be  reinstated  by  showing  said  conveyance  to  be 
fraudulent  as  to  the  creditors  of  Scott;  (4)  because  no  facts  are  therein  alleged 
sufficient  to  show  that  the  garnishee  had  notice  of  the  fraud  of  Scott  and  Har- 
grave. Siasih  Assignment.  The  court  erred  in  admitting  in  evidence  the  rec- 
ord of  a  judgment  rendered  in  the  district  court  of  Lampasas  county  against 
Scott  for  the  reasons  stated  in  bill  of  exceptions  No.  1.  iietenth  Assignment, 
The  court  erred  in  admitting  in  evidence  the  policy  of  fire  insurance  issued 
by  said  garnishee  to  said  Scott  for  the  reasons  stated  in  bill  of  exceptions  No. 
2.  Eighth  Assignment.  The  court  erred  in  permitting  the  said  Scott  to  tes- 
tify to  the  fraudulent  nature  of  the  transaction  between  him  and  Hargrave, 
for  the  reasons  stated  in  bill  of  exceptions  No.  4.  Ninth  Assignment.  The 
court  erred  in  admitting  in  evidence  portions  of  the  abandoned  pleadings  of 
the  garnishee  for  the  reasons  stated  in  bill  of  exceptions  No.  5. 

Fourth  and  sixth  assignments  are  considered  together,  and  are  as  follows: 
Fourth.  The  court  erred  in  each  and  every  part  of  its  so-called  conclusions  of 
law,  said  conclusions  being  argumentative  and  inferential,  and,  as  legal  prop- 
ositions, irrelevant  and  wholly  unwarranted  by  the  facts  found  by  the  court 
and  the  evidence  adduced  on  the  trial.  Sisoth.  The  court  erred  in  rendering 
judgment  against  the  garnishee;  said  judgment  being  l>oth  contrary  to  and 
against  both  the  law  and  the  evidence. 

We  proposer  to  consider  the  questions  involved  under  first,  second,  fourth, 
and  sixth  assignments,  as  the  questions  under  other  assignments  deemed  ma- 
terial are  embraced  in  these. 

Maocey  &  Fisher  and  Matthews  eft  Wood^  for  appellant.  Acher  c&  Abneg, 
for  appellees. 

Maltbie,  J.,  {after  plating  the  facts  ojs  ahone.^  On  the  fifth  of  October, 
1883,  G.  W.  Scott  obtained  a  policy  of  insurance  oh  a  house  in  Lampasas,  for 
one  year,  from  P.  M.  Hargrave,  who  was  the  local  agent  of  appellant,  the 
FhoBnix  Insurance  Company  of  Brooklyn,  New  York,  and  on  the  sixteenth 
day  of  November  tliereafter  Scott,  with  the  consent  of  the  company,  trans- 
ferred said  policy  to  the  said  P.  M.  Hargrave,  he  having  a  short  time  before 
purchased  the  property  insured  from  Scott,  and  received  a  general  warranty 
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deed  to  the  same.  These  transfers  were  made  without  consideration,  and 
with  intent  on  the  part  of  both  Scott  and  Hargrave  to  defraud  the  creditors  of 
the  said  Hcott;  but  this  intent  was  not  known  to  the  insurance  company  un- 
til after  the  destruction  of  the  building  by  tire,  which  occurred  on  fourteenth 
day  of  August,  1884.  On  thirtieth  day  of  July,  1884,  Hargrave  made  a  gen- 
eral assignment  of  all  his  property,  including  tliat  insured,  to  Henry  £xall, 
for  the  benefit  of  his  (Hargrave's)  creditors.  The  insurance  comptmy  in  no 
way  consented  to  this  assignment.  Appellees,  who  were  creditors  of  G.  VV. 
Scott,  on  November  17,  1883,  commenced  suit  against  him,  and  caused  an  at« 
tachment  to  be  levied  on  the  property  insured,  claiming  tliat  the  transfer  to 
Hargrave  was  fraudulent  and  void,  and  on  fifth  of  September,  1884,  gar- 
nished the  insurance  company.  Notice  of  the  fire  was  given,  and  proofs  of 
the  loss  made  by  said  Scott,  on  the  sixth  of  September,  in  proper  form,  he 
then  claiming  that  the  transfer  of  the  property  to  Hargrave  was  intended  aa 
a  mortgage,  and  on  seventeenth  of  the  month  the  insurance  company,  through 
its  general  agent,  denied  all  liability  to  Scott,  and  afterwards,  in  answer  to 
the  garnishment,  denied  under  oath  that  it  was  indebted,  or  in  anyway  liable 
to  Scott,  on  the  policy  of  insurance,  which  was  controverted  by  the  appellees 
by  a  written  affidavit. 

It  is  contended  by  appellant  that  the  garnishment  was  prematurely  filed, 
because,  at  the  time  of  its  issuance,  no  proof  of  loss  had  been  made;  and  by 
the  terms  of  the  policy  proof  of  loss  was  required,  before  the  company  could  be 
held  liable  to  pay.  It  has  been  frequently  held  that  making  proof  of  loss» 
where  there  is  such  a  stipulation  in  the  policy  as  is  in  this,  is  a  condition  pre- 
cedent, and  must  be  complied  with  before  suit  can  be  maintained  for  the  re- 
covery of  the  amount  of  the  policy.  Inawrance  Co,  v.  Dyches,  56  Tex.  565; 
O'Brien  v.  Insurance  Co.,  63  N.  Y.  108;  Insurance  Co.  v.  Nelson,  65  111.  415. 

But  we  are  of  opinion  that  the  issuance  of  a  writ  of  garnishment  is  not, 
strictly  speaking,  an  action  for  the  recovery  of  a  debt;  but  is  more  in  the  nat- 
ure of  a  bill  of  discovery,  and  may  be  filed  in  anticipation  that  a  debt  or  other 
obligation  will  mature  at  some  future  time.  This  practice  is  evidently  con- 
templated by  our  statute  of  garnishment.  In  this  instance,  the  property  hav- 
ing been  destroyed  by  fire,  the  agreement  to  pay  the  policy  was  no  longer  con- 
tingent, but  had  become  absolute  by  the  happening  of  the  event  mentioned  in 
the  policy,  subject  to  be  defeated,  however,  by  defenses  pleaded  and  proven^ 
as  might  be  done  in  other  cases  of  debt.  Consequently  the  garnishment  was 
not  prematurely  issued.  Nor  do  we  tiiink  it  necessary  that  the  controverting 
aflSduvit  to  appellant's  answer  should  contain  all  the  allegations  necessary  to 
authorize  a  recovery  on  the  policy  in  an  ordinary  suit  at  law.  Article  211  of 
the  Revised  Statutes  provides  that  the  plaintiff  may  contest  the  answer  of 
the  garnishee,  if  he  believes  it  incorrect,  by  affidavit  in  writing  stating  in 
what  particular  he  believes  the  same  untrue;  while  article  218  provides  that 
in  such  cases  an  issue  shall  be  formed,  under  the  direction  of  the  court,  and 
tried  as  in  other  cases,  giving  the  court  plenary  power,  in  reference  to  the 
formation  of  the  issue,  so  far  as  mere  form  is  concerned.  "All  that  can  be 
required  of  the  plaintiff  is  that  he  state  the  facts  on  which  he  relies  to  estab* 
lish  the  liability  of  the  garnishee  with  sufficient  certainty  to  enable  the  latter 
to  prepare  for  his  defense. "  Adkins  v.  Watson,  12  Tex.  199, 200.  In  this  case, 
the  complaint  is  not  that  the  plaintiffs  in  their  pleadings  failed  to  state  such 
facts  as  were  necessary  to  enable  the  garnishee  to  mdke  its  defense,  but  that 
the  pleadings  were  not  sworn  to.  We  think  it  sufficient  that  the  controvert- 
ing affidavit  was  under  oath.  There  is  no  law  requiring  that  the  allegations 
upon  which  the  issue  is  made  up  should  be  sworn  to. 

The  principal  question  in  the  case  yet  remains, — was  the  appellant  liable  on 
its  policy  to  the  creditoi-s  of  Scott  V  The  company  was  induced  to  give  its  con- 
sent to  the  transfer  of  the  policy  upon  the  false  representation  that  Hargrave 
had  become  the  owner  of  the  pro^ierty  insured,  while  the  proof  showed  that 
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the  understanding  was  that  the  transfer  from  Scott  to  Hargrave  should  be  a 
mere  cover  to  enable  Scott  to  efEect  a  favorable  compromise  with  his  credit- 
ors, he  being  at  the  time  largely  indebted;  and,  no  consideration  having 
passed,  the  transfer  was  fraudulent  and  void  as  to  his  creditors.  It  is  pro- 
vided in  the  policy  "that all  fraud,  or  attempt  at  fraud,  by  false  swearing  or 
otherwise,  shall  be  a  complete  bar  to  any  recovery  for  loss  under  it.  The 
company  doubtless  understood,  and  it  was  without  doubt  intended  by  Scott 
and  Hargrave  that  it  should  understand,  that  there  had  been  a  complete  and 
valid  transfer  of  the  property  as  to  all  persons;  but  it,  being  invalid  as  to  the 
creditors  of  Scott,  created  such  a  state  of  confusion  and  doubt  as  to  the  owner- 
ship of  the  policy  as  rendered  it  hazardous  to  pay  the  loss  to  any  one.  This 
was  to  the  disadvantage  and  detriment  of  the  company,  and  calculated  to  pro- 
voke litigation;  and,  having  been  induced  by  false  representations,  was  a 
fraud  upon  it,  which  it  had  provided  against  in  its  policy. 

But  it  is  objected  that,  conceding  the  fraud  would  ordinarily  avoid  the  ob- 
ligation of  the  policy,  yet  Hargrave  being  the  agent  of  the  company,  and  hav- 
ing knowledge  of  the  fraud  by  reason  of  his  own  participation  therein,  the  ap- 
pellant is  chargeable  with  his  knowledge;  and  for  that  reason  must  be  held  to 
have  waived  the  right  to  insist  on  the  condition  of  the  policy  before  referred 
to,  though  it  was  in  fact  ignorant  of  the  fraudulent  intent  of  Scott  and  Har- 
grave. It  is  well  settled  that  the  knowledge  of  the  agent  will  be  imputed  to 
the  principal  in  matters  where  the  agent  is  acting  in  the  scope  of  his  author- 
ity, and  that  the  principal  cannot  avail  himself  of  the  fruits  of  his  agenfs 
fraud  on  account  of  his  ignorance  of  such  fraudulent  conduct.  Kerr,  Fraud 
A  M.  Ill,  112;  May,  Ins.  142;  Wnght  v.  Calhoun,  19  Tex.  421.  But  Hargrave, 
in  procuring  the  transfer  of  the  policy  from  Scott  to  himself,  was  not  repre- 
senting the  company,  nor  was  the  act  for  its  benefit, — ^it  being  a  matter  of 
indifference  to  the  company  t'O  whom  the  policy  was  payable;  and,  the  trans- 
fer being  at  the  request  and  for  the  accommodation  of  Scott,  no  valid  reason 
is  perceived  why  appellant  should  be  estopped  from  insisting  on  the  conditions 
of  its  policy.  And,  in  order  to  do  so,  it  was  not  necessary  to  return,  or  offer 
to  return,  any  portion  of  the  premium,  after  discovering  the  fraud.  Blae»er 
v.  Insurance  Co,,  37  Wis.  39,  40;  Insurance  Co,  v.  Stevenson,  78  Ky.  161. 

There  is  another  view  of  the  case,  also  fatal  to  appellee's  right  to  recover. 
As  a  general  rule,  the  plaintiff  cannot  acquire  any  greater  rights  against  the 
Ijrarnishee  than  the  defendant  himself  possesses,  unless  the  garnishee  be  in 
possession  of  effects  of  the  defendant  under  a  fraudulent  transfer.  Drake, 
Attachm.  (6th  Ed.)  §  458.  There  are  certain  exceptions  to  the  rule,  it  is 
true,  (Id.  464;)  but  the  facts  of  this  case  are  not  within  any  of  them.  The 
transfer  of  the  policy  from  Scott  to  Hargrave  being  with  intent  to  defraud  the 
creditors  of  the  former,  no  trust  could  result  in  favor  of  Scott,  whatever  the 
understanding  between  himself  and  Hargrave  may  have  been;  and  the  legal 
title  being  in  Havgrave's  assignee,  Exall,  Scott  could  not  recover,  and  as  a 
consequence  appellees  cannot;  appellant  not  being  in  any  way  atttiinted  with 
the  fraud  of  Scott,  nor  having  any  of  the  fruits  thereof  in  its  possession.  In 
view  of  the  foregoing,  we  are  of  opinion  that  the  judgment  should  be  reversed, 
and  here  rendered  for  appellant. 

Willie,  0.  J.  Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  judgment  reversed  and  rendered  for  appellant. 
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Dixon  et  al.  v.  Sanderson  et  al. 

(Supreme  Court  of  Texas.    December  a,  1887.) 

Apfejix/--Juri8diotiov— Final  Ordkhs. 

Where  a  demurrer  to  plaintiff's  petition  was  sustained,  but  the  record  does  not 
show  a  final  judgment  in  the  trial  oourti  the  appeal  must  be  disndssed. 

Appeal  from  district  oourt,  Ellis  county;  Anson  Rainby,  Judge. 
ActioQ  brought  by  T.  A.  Dixon  and  others  against  J.  S.  Sanderson  and 
others. 

M.  B,  Tetnpleton,  for  appellant. 

Willie,  C.  J.  Upon  examining  the  record  in  this  case,  we  find  that  no 
final  judgment  was  rendered  in  the  court  below.  There  is  an  order  in  the 
transcript  sustaining  a  demurrer  to  the  plaintiff's  amended  petition,  and  a  re- 
cital that  to  this  ruling  the  plaintiff  excepted,  and  gave  notice  of  an  appeal  to 
the  supreme  court.  But  this  did  not  necessarily  dispose  of  the  case.  Ko  re- 
covery was  had  for  either  party,  and  what  the  adjudication  of  the  court  was 
as  to  the  subject-matter  of  the  suit  does  not  appear.  For  want  of  a  final  judg- 
ment, the  appeal  must  be  dismissed;  and  it  is  so  ordered. 


Alsup  et  al  v.  Jordan. 
{Suvreme  Court  of  Texas.    December  6, 1887.) 

1.  EXBMFTIONS—HOUBBBOU)  A^D  KiTGHEN  PURNITDRB— PlANO. 

Under  Rev.  8t.  Tex.  art.  2885.  exempting  from  attachment  and  execution  and  all 
forced  sales  for  the  paymentof  debts,  "aU  household  and  kitchen  furniture,  **  a  piano 
is  exempt. 
S.  Same^Salb  or  Exempt  Fbofertt— Action  for  Damages— Evidbncb. 

In  an  action  for  damages  on  account  of  execution  sale  of  exempt  property,  the  ex- 
cluding of  evidence  tending  to  show  consent  by  the  plaintiff's  attorney  to  the  sale, 
is  not  error  where  the  defendants  had  been  informed  before  the  sale  that  the  plain- 
tifC  was  unwilling  that  the  property  should  be  sold, 
a.  Limitation  of  Actions— Disabilities— Covertubb. 

Under  Rev.  Bt.  Tex.  art.  8222,  the  time  limited  for  the  commencement  of  certain 
actions  does  not  begin  to  run  as  against  married  women  untU  the  disability  of  cover- 
ture is  removed.  Held,  that  this  is  not  affected  by  the  right  of  a  married  woman  to 
maintain  actions  for  the  protection  of  exempt  property,  when  necessary  to  protect 
her  against  the  acts  of  her  husband  or  others. 

Appeal  from  district  court,  Panola  county;  H.  L.  Stone,  Special  Judge. 
H.  L,  Hightotver,  for  appellant.    T,  P.  Young  and  A.  /.  JSooty,  for  appel- 
lees. 

Stayton,  J.  Tbe  appellee  brought  a  suit  for  divorce  against  her  husband, 
A.  J.  Jordan,  in  April,  1882,  and  obtained  an  injunction  restraining  her  hus- 
band from  selling  the  property  which  belonged  to  them,  and  from  interfering 
with  her  management  and  possession  of  the  homestead  and  other  property. 
ahe  was  also  given  the  control  of  their  dve  children  during  the  pendency  of 
the  suit.  On  February  5,  1883,  an  order  was  made  authorizing  the  appellee 
to  sell  all  the  personal  property  belonging  to  herself  and  husband,  to  raise 
means  to  support  herself  and  children.  A  decree  of  divorce  was  granted  on 
September  13,  1884.  On  January  29»  1883,  the  appellants  obtained  a  judg- 
ment in  justice's  court  against  A.  J.  Jordan,  on  which  an  execution  issu^ 
February  10,  1883,  and  this  was  levied  on  a  cow  and  two-year  old  heifer, 
the  only  cattle  owned  by  Jordan  and  wife,  and  also  upon  a  piano  owned  by 
them.  This  property  was  sold  under  the  execution,  and  the  present  action 
was  brought  by  Mrs.  Jordan  to  recover  damages,  actual  and  exemplary,  on 
account  of  the  sale  of  this  property,  which  is  alleged  to  have  been  exempt 
from  forced  sale.  The  petition  alleges  that  the  property  was  exempt  from 
forced  sale,  and  charges  that  the  appellants,  knowing  of  this,  and  the  pendency 
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of  the  suit  for  divorce,  and  the  orders  made  therein,  against  the  protest  of 
appellee,  maliciously,  and  with  intent  to  injure,  vex,  harass,  and  distress 
her,  caused  the  same  to  be  seized  and  sold  under  their  execution.  There  was- 
a  verdict  and  judgment  against  the  appellants  for  damages,  actual  and  ex- 
emplary. 

There  is  no  complaint  of  the  charge  of  the  court,  except  that  it  informed 
the  jury  that  the  piano  was  exempt  from  forced  sale  if  it  was  used  by  the 
plaintiff  or  by  her  and  her  husband  as  a  part  of  the  furniture  df  their  house. 
In  this  connection,  the  court  instructed  the  jury  "that  the  word  'furniture' 
includes  a  supply  of  necessary,  convenient,  or  ornamental  articles  for  a  resi- 
dence, and  for  the  purpose  of  teaching  their  said  children  music  thereon. " 
There  is  no  assignment  of  error  presented  which  questions  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  it  must  therefore  be  assumed  that  the 
appellants  concede  the  sufficiency  of  Ihe  evidence  to  authorize  the  jury  to  find 
that  the  material  averments  of  the  petition  were  proved.  *'The  defendants 
offered  to  prove  by  Drury  Field,  Esq.,  that  he,  as  the  legal  adviser  and  attor- 
ney for  defendants,  went  to  J.  G.  Hazlewood,  one  of  the  attorneys  of  record 
for  S.  E.  Jordan  in  the  suit  for  divorea against  her  husband,  A.  J.  Jordan, 
and  inquired  of  said  Hazlewood  why  he  did  not  stop  the  sale  of  the  property 
the  sale  of  which  is  complained  of  in  this  cause,  to-wit,  the  cow  and  yearling 
and  piano,  and  that  Hazlewood  replied  that  *  We  don't  want  the  old  property;' 
and  that  this  conversation  was  after  the  levy  on  said  property  was  made,  and 
before  the  sale;  and  that  said  witness  communicated  said  statement  of  J.  G* 
Hazlewood  to  J.  A.  Alsup,  one  of  the  defendants,  before  the  sale  of  the  prop- 
erty." This  evidence  was  objected  to  on  the  ground  that  it  was  immaterial 
and  did  not  bind  plaintiff,  and  the  objection  was  sustained.  Whether  Hazle- 
wood had  authority  to  make  such  a  statement  or  not  would  be  important 
on  the  question  of  the  right  of  appellee  to  recover  actual  damages;  but  if 
he  had  not  authority  to  bind  the  appellee,  it  may  be  true  that  his  connec- 
tion with  her  business  was  such  as  would  have  made  his  statement  admis- 
sible, when  shown  to  have  been  communicated  to  the  appellants  before  the 
sale,  for  the  purpose  of  illustrating  the  animus  of  appellants  in  causing  the 
property  to  be  sold.  However  this  may  be,  the  uncoutro verted  evidence 
shows  that  before  the  sale  was  made  the  appellants  were  fully  advised  of  the 
fact  that  Mrs.  Jordan  was  unwilling  that  the  property  should  be  sold.  Hence^ 
if  the  testimony  had  been  admitted  it  could  not  have  influenced  the  verdict. 
The  testimony  of  the  witness  would  tend  to  show  that  he,  as  the  legal  advi&er 
of  the  appellants,  was  of  the  opinion  that  the  property  was  not  subject  to 
forced  sale;  and  the  inference  is  very  strong  that  the  inquiry  made  by  him 
was  for  their  benefit.  If  so,  they  ought  not  to  have  relied  upon  the  state- 
ment of  any  one  not  known  to  have  authority  from  Mrs.  Jordan  to  speak  for 
her.  If  it  was  erroneous  to  exclude  the  evidence,  no  injury  could  have  r^ 
suited  from  this,  for  with  full  knowledge  of  the  opposition  of  Mrs.  Jordan  to 
the  sale  the  appellants  caused  it  to  be  made.  They  also  had  actual  knowledge 
of  the  proceedings  in  the  divorce  suit,  the  legal  effect  of  which  we  need  not 
consider  on  this  appeal.  The  decree  divorcing  Mrs.  Jordan  from  her  hus- 
band was  objected  to  on  the  ground  that  the  special  judge  who  tried  the  case 
was  county  judge  of  Harrison  county.  If  a  special  judge,  within  the  mean- 
ing of  the  constitution,  be  such  an  officer  as  is  forbidden  to  hold  another 
office,  then  the  acceptance  and  exercise  of  this  office  would  operate  as  an  aban- 
donment of  the  office  to  which  he  had  formerly  qualified,  and  the  act  of  the 
special  judge  would  be  valid.  State  v.  Brinkerhoff,  66  Tex.  46.  We  do  not 
wish,  however,  to  be  understood  to  hold  that  a  special  judge  is  such  an  officer 
as  is  forbidden  by  the  constitution  to  hold  another  office,  for  that  question  i& 
not  involved  in  this  case. 

This  action  was  brought  on  September  29,  1885,  and  the  appellants  asked 
the  court  to  instruct  the  jury  in  effect  that,  under  the  facts  of  this  case»  the 
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statutes  of  limitation  ran  against  Mrs.  Jordan  from  the  time  the  sale  was 
made.  This  the  court  refused.  Mrs.  Jordan  continued  a  married  woman  un- 
til September  18,  1884.  The  statute  provides  that,  *'if  a  person  entitled  to 
bring  an  action  other  than  those  mentioned  in  chapter  one  of  this  title  be  at  the 
time  the  cause  of  action  accrues  *  *  *  a  married  woman,  the  time  of 
such  disability  shall  not  be  deemed  a  portion  of  the  time  limited  for  the  com- 
mencement of  the  action,  and  such  person  shall  have  the  same  time  after  the 
removal  of  her  disability  that  is  allowed  to  others  by  the  provisions  of  this 
title."  Rev.  St.  art  3222.  The  fact  that  the  right  of  married  women  to  main- 
tain actions  for  the  protection  of  exempt  property  has  been  recognized  by  the 
decisions  of  this  court  in  cases  in  which  the  exercise  of  such  a  power  became 
necessary  to  protect  her  against  the  acts  of  her  husband  and  others  furnishes 
no  reason  why  the  plain  language  of  the  statute  shall  not  be  given  effect.  If, 
subsequently  to  the  passage  of  the  statute  to  which  we  have  referred,  the  leg- 
islature had  expressly  empowered  wives  situated  as  was  Mrs.  Jordan,  pending 
the  divorce  suit,  to  institute  suits  such  as  this,  we  would  not  feel  authorized 
to  hold  that  such  legislation,  by  implication,  repealed  the  statute  referred  to. 
There  is  no  such  legislation,  however. 

The  special  charge  referred  to  in  the  seventh  assignment  of  error,  in  so  far 
as  it  was  applicable  to  the  facts  of  the  case,  was  embraced  in  the  charge  given, 
and  no  injury  could  have  resulted  from  the  refusal  of  the  court  to  give  it. 
The  evidence  of  the  appellants  themselves  would  have  have  forbidden  a  find- 
ing that  they  did  not  require  the  officer  to  sell  the  property;  for  when  he 
proposed  to  release  It  they  threatened  him  with  a  suit  for  damages  if  he  did 
so.  It  is  evident  that  the  value  of  the  piano  entered  into  the  verdict,  and  it 
is  urged  that  the  charge  of  the  court  in  regard  to  its  exemption  was  erroneous, 
and  that,  as  matter  of  law,  it  was  property  subject  to  forced  sale.  The  stat- 
ute provides  as  follows:  "The  following  property  shall  be  reserved  to  every 
family,  exempt  from  attachment  or  execution,  and  every  other  species  of 
forced  sale  for  the  payment  of  debts:  *  *  *  all  household  and  kitchen 
furniture. "  Bev.  St.  art.  2835.  The  general  definition  of  "household,"  when 
used  as  a  qualifying  word,  is  pertaining  or  belonging  to  the  house  or  family, 
and  it  is  so  evidently  used  in  the  statute  under  consideration,  the  purpose  of 
which  is  to  exempt  articles  belonging  to  a  family.  And  in  such  a  connection 
the  word  "furniture"  is  one  of  very  broad  signification,  and,  according  to 
lexicographers,  embraces  a  supply  of  necessary,  convenient,  or  ornamental 
articles  with  which  a  residence  is  equipped.  The  statute  declai'es  that  "the 
ordinary  signification  shall  be  applied  to  words,  except  words  of  art  or  words 
connected  with  a  particular  trade  or  subject-matter,  when  tliey  have  the  sig- 
nification attached  to^hem  by  experts  in  such  art  or  trade,  or  with  reference 
to  such  subject-matter. "  Bev.  St.  art.  3188.  The  charge  of  the  court  gave  to 
the  words  "household furniture"  their  ordinary  signification;  and  if  they  went 
further  it  was  in  the  direction  of  restriction  in  that  it  made  the  article  in 
question,  which  may  be  exempt  because  ornamental,  exempt,  if  used  for  the 
purpose  of  instructing  the  children  of  the  family  in  music.  The  words  used 
in  the  statute  are  not  words  of  art  or  of  trade  having  a  technical  meaning; 
and,  when  used  without  some  qualifying  word,  we  are  of  the  opinion  that 
there  is  nothing  in  the  subject-matter  to  which  they  relate  which  forbids  their 
being  given  the  signification  which  the  court  below  gave  to  them.  Looking 
to  the  entire  article  giving  the  exemption,  it  is  evident  that  the  legislature 
did  not  intend  to  limit  the  exemptions  to  such  things  as  are  necessaries  to  a 
family.  It  exempts  "the  family  library,  and  all  family  portraits  and  pict- 
ures." This  will  embrace  the  entire  collection  of  books  belonging  to  the 
family,  without  reference  to  whether  they  are  such  as  convey  information  nec- 
essary in  the  ordinary  affairs  of  life  or  such  as  merely  minister  to  the  pleasure 
or  amusement  of  the  family  or  some  of  its  members.  It  also  exempts  "one 
carriage  or  buggy,"  which  is  convenient,  but  not  necessary,  in  every  family. 
v.6d.w.no.l0 — 53  ^  t 

Digitized  by  VjOOQ IC 


834  SOUTHWESTERN   REPOBtER.  [TeX. 

In  the  case  of  Tanner  v.  Billings,  18  Wis.  175,  it  was  held  that  under  the 
statutes  of  Wisconsin  exempting  property  from  execution,  a  piano  was  not 
exempt.  The  statute,  it  seems,  exempted  specific  articles  of  household  furni- 
ture, and  then  used  the  language,  "  and  all  other  household  furniture  not  herein 
enumerated,  not  exceeding  two  hundred  dollars  in  value. "  In  coustruing  the 
statute,  the  court  very  properly  looked  to  the  character  of  the  ailiclesof  house- 
hold furniture  specified,  and  said  *'The  class  of  articles  mentioned  in  the  stiitute 
in  immediate  connection  with  the  general  clause,  which  are  plainly  neeessar}' 
for  a  family,  show  that  by  this  clause  the  legislature  intended  to  indicate 
other  articles  of  a  like  nature.  And  the  limitation  of  the  value  of  two  hun- 
dred dollars,  which  is  less  tlian  the  usual  cost  of  a  piano,  shows  that  these 
could  not  have  had  reference  to  that  instrument.''  The  statute  of  this  state 
now  in  force  places  no  limit  on  the  value  of  the  household  and  kitchen  furni- 
ture which  it  declares  shall  be  exempt,  although  former  statutes  did.  In 
Richardson  v.  Hall,  124  Mass.  237,  the  words  "household  furniture,"  used  in 
a  will,  were  held  to  embrace  bronzes,  statuary,  and  pictures;  and  several  En- 
glish cases  are  cited  which  held  that  these  words  embraced  articles  about  a 
house  which  were  only  ornamental.  The  matter  of  exemption  of  property 
from  forced  sale  was  deemed  by  the  people  of  this  state  so  important  that  they 
were  not  content  to  leave  the  matter  to  the  discretion  of  the  legislature,  and 
they  therefore  placed  in  the  constitution  the  provision  that  "the  legislature 
shall  have  power,  and  it  shall  be  its  duty,  to  protect  by  law.  from  forced  sale, 
a  certain  portion  of  the  personal  property  of  all  heads  of  families,  and  also  of 
unmarried  adults,  male  and  female."  Const,  art.  16,  §  49.  Whether  the  ex- 
emptions given  go  further  than  they  ought  to  is  for  the  consideration  of  the 
legislature;  the  courts  have  no  duty  or  power  in  such  matters  other  than  to 
enforce  such  laws  as  the  legislature  may  enact;  and  in  arriving  at  the  legis- 
lative intention,  as  shown  by  words  used,  the  courts  must  give  to  such  words 
the  signification  the  legislature  has  declared  it  intended  them  to  have.  None 
of  the  assignments  of  error  presented  show  any  reason  why  the  judgment 
should  be  reversed,  and  it  must  be  affirmed. 


East  Line  &  R.  R.  Ry.  Co.  v.  RusHiNa. 
{Svpreme  Court  of  Texas,    December  9, 1887.) 

1.  Statutes — Private  Acts— Pleading. 

In  an  Eictlon  to  recover  damages  for  injuries  sustained  by  plaintiff  while  a  pas- 
senger on  defendant's  train,  defendant  pleaded  that  it  had  sold  its  road,  and  was 
not  operating  it,  nor  responsible  for  its  management,  at  the  time  plaintiff  received 
his  injuries.  Rev.  St.  Tex.  art.  1191,  provides  that,  in  pl^iidings  founded  ui>on  pri- 
vate acts,  it  shall  be  sufficient  to  recite  the  title,  suDStance,  and  date  of  approval  of 
such  acts.  HekL  although  defendant  in  its  plea  had  complied  with  these  require- 
ments, yet  the  plea  was  oad,  and  properly  stricken  out,  because  it  failed  to  bring 
defendant  within  the  provisions  of  such  Irivate  Acts  of  1870, 1871,  and  1873,  which 
authorize  defendant  to  sell  its  franchise,  etc.,  to  a  connecting,  but  not  to  a  parallel 
or  competing,  line. 

2.  Carriers— Of  Passengers— Injury  to  Passengers— Persons  in  Feeble  Health- 

Instruction. 

At  defendant's  station  a  switch-engine  was  run  against  a  car  from  which  plain- 
tiff was  attempting  to  alight,  causing  him  to  be  thrown  across  the  seats  of  the  car, 
and  thus  inflicting  injuries  upon  plaintiff.  The  evidence  showed  that  plaintiff  had 
been  hurt  by  f alhng,  but  cured  before  this  accident,  and  defendant  complained  that 
its  liability  was  made  to  depend,  in  the  instruction  of  the  court,  upon  whether  the 
force  of  the  engine  was  suiQcient  to  throw  plaintiff  down,  instead  of  a  person  of  or- 
dinary physical  ability.  HcZd,  that  railroad  companies  are  presumed  to  know  that 
persons  in  feeble  health  travel  upon  their  trains,  and  must  exercise  care  aooord- 
mgly,  and,  in  the  absence  of  a  request  for  a  spedal  instruction,  the  general  Instruc 
tion  was  correct. 
8.  Same— Reasonable  Time  to  Get  Off  Train— Instruction. 

For  injuries  sustained  by  reason  of  the  forcible  running  of  a  switch-engine  against 
a  car  from  which  plaintiff  attempted  to  alight  at  defendant's  station,  plaintiff  is  en- 
titled to  recover  in  the  event  that  the  collision  occurred  before  he  had  reasonable 


Digitized  by 


Google 


Tex.]  EAST  LIKE  &  B.  B.  BY.  00.  V.  BUSHING.  835 

time  to  alight,  and  an  instruction  to  that  efFeot  is  proper^  in  the  absence  of  a  re- 
quest for  a  special  instruction,  because  under  it  plaintiff  cannot  recover  if  such  rea- 
sonable time  had  been  allowod,  no  matter  how  unneoessary  the  force  that  produced 
the  collision. 

4.  Baice— Qboss  Nbgliobngb. 

In  an  action  against  defendant  railroad  company  to  recover  damages  for  injuries 
to  plaintiff,  the  evidence  showed  that  the  train  stopped  at  a  station,  and  that  Plain- 
tiff used  every  effort  to  alight  in  proper  time;  that  the  condnctor  had  gone  off,  and 
left  the  passengers  to  take  care  of  themselves,  while  the  brakeman  did  nothing  to 
warn  Uiose  in  charge  of  an  approaching  switch<engine  that  its  collision  with  the  car 
in  which  plaintiff  was  might  Injure  pskssengers.  Meld,  that  the  court  was  justified 
in  snbmitting  the  question  of  gross  negligence  of  defendant's  servants  to  the  jury.^ 

ft.  Same— Effect  of  Formes  Injuries. 

Plaintiff  had  received  injuries  on  defendant's  train  to  his  knee  and  hip.  It  was 
in  evidence  that  prior  to  these  injuries  plaintiff  had  suffered  an  injurv  to  his  knee ; 
and  the  court  charged  the  jury  that  if  plaintiff  had  so  far  recovered  from  his  prior 
injury  that  with  ordinary  care  it  would  have  gotten  well,  or  was  well,  and  that  it 
was  hurt  by  the  negligence  of  defendant  so  as  to  render  it  (the  knee)  stiff,  and  per- 
manently so,  defendant  would  be  liable.  Held,  that  defendant  could  not  complain 
of  this  instruction  as  assuming  as  a  fact  that  plaintiff  had  previously  been  injured 
only  in  the  knee,  because  the  court  had  already  charged  that,  if  plaintiff's  injuries 
were  received  prior  to  his  becoming  a  passenger,  they  must  find  for  defendant,  and 
these  injuries  would  include  hip  injuries  as  well  as  others. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam. 

Action  for  damages  for  personal  injuries,  brought  by  J.  S.  Rushing  against 
the  East  Line  &  R«i  River  Railway  Company.  From  a  judgment  for  plain- 
tiff defendant  appeals. 

Whitaker  dk  Bonner,  for  appellant.  B.  W.  Terhune  and  R.  L,  Porter,  for 
appellee. 

Willie,  C.  J.  This  was  a  suit  by  Rushing  against  the  appellant,  in  which 
damages  were  claimed  for  injuries  received  by  the  plaintiff  while  a  passenger 
on  the  defendant's  train.  The  defendant  pleaded  a  general  denial  of  the  alle- 
gations of  the  petition ;  that  the  plaintiff's  negligence  contributed  towards  pro- 
ducing the  injuries;  and,  further,  that  it  had  sold  and  transferred  its  railroad 
and  equipments  to  the 'Missouri,  Kansas  &  Texas  Railway  Company,  by  due 
authority  of  law,  in  1881 ;  and  that  at  the  time  plaintiff  was  injured  it  was  not 
operating  the  road,  nor  was  it  in  any  way  responsible  for  its  control  and  man- 
agement. To  this  last  plea  a  demurrer  was  sustained  by  the  court  below,  and 
that  part  of  the  answer  was  stricken  out.  The  trial  of  the  cause  before  a  jury 
resulted  in  a  verdict  for  the  plaintiff  for  $5,000,  and  from  the  judgment  ren- 
dered thereon  this  appeal  is  taken. 

The  first  error  assigned  is  to  the  ruling  of  the  court  sustaining  the  plain- 
tiff's exception  to  the  defendant's  special  answer  setting  up  the  sale  and  trans- 

>  Where  the  whole  testimony  in  a  case,  and  all  legitimate  inferences  that  can  be  drawn 
therefrom,  show  that  the  injuiy  occurred  by  reason  of  the  want  of  ordinary  care  of  the 
person  injured,  the  Question  of  negligence  is  a  question  of  law,  to  be  decided  by  the 
court.  Mynning  v.  Railroad  Co.,  (Mich.)  35  N.  W.  Rep.  811.  But  if  the  conclusion  of 
negligence,  under  the  facts  stated,  mav  or  may  not  result,  as  shall  depend  on  other  cir- 
cumstances, the  question  is  one  for  the  jury.  Railroad  Co.  v.  O^Connor,  (111.)  9  N.  £. 
Rep.  263;  Dwyer  v.  Railway  Co.,  (N.  J.)  7  AtL  Rep.  417;  Walton  v.  Ackerman.  (N,  J,) 
10  Atl.  Rep.  709.  It  is  only  when  the  precise  measure  of  duty  is  determinate — the  same 
under  aU  circumstances — that  the  court  can  undertake  to  determine  what  constitutes 
negligence.  Railway  Co.  v.  Kane,  (Pa.)  6  Atl.  Rep.  845.  See,  also,  as  to  the  general 
question  of  the  province  of  a  court  and  jury  in  considering  questions  of  negligenoe^  Iron 
Co.  V.  Fanning,  (Pa.)  6  Atl.  Rep.  578;  Canal  Co.  v.  Webster,  Id.  841;  Moynihan  v. 
Whidden,  (Mass.)  9  N.  E.  Rep.  645;  Mattey  v.  Machine  Co.,  (Mass.)  4  N.  E.  Rop.  575; 
Railroad  Co,  v.  Carey,  (111.)  8  N.  E.  Rep.  519;  Lane  v.  Railway  Co.,  (Iowa,)  89  N.  W. 
Rep.  419;  Williams  v.  RaUway  Co.,  (wis.)  24  N.  W.  Rep.  422,  and  note:  QuggenhehBi 
V.  RaUway  Co.,  (Mich.)  Id.  827;  Bums  v.  Raihroad  Co.,  (Iowa,)  80  N.  W.  lUno.  &;  Barbo 
V.  Bassett,  (Minn.)  29  N.  W.  Rep.  198,  and  note;  Hoye  v.  Railway  Co.,  (Wis.)  Id,  646; 
Rush  V.  Railway  Co^  (Kan.)  12 ^ac.  Rep.  582;  Nichols  v.  Railroad  Co.,  (Ky.)  2  8.  W. 
Rep.  181;  RaUroad  Co.  v.  Howard,  (Ga.)  3  8.  E.  Rep.  426;  Rayburn  v.  RaUway  Co.. 
(Iowa,)  86  N.  W.  Rep.  606;  LUly  v.  Railroad  Co.,  (NT  Y.)  14  N.  K.  Rep.  508;  RaUroad 
Co.  V.  Moore,  (Tex.)  ante,  631. 
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fer  of  its  road  to  the  Missouri,  Kansas  &  Texas  Bailway  Company.  The  an- 
swer alleges  that  the  sale  was  made  by  virtue  of  certain  acts  of  the  legislature, 
which  are  not  set  out  In  fuU,  but  are  pleaded  by  their  title  and  date  of  ap- 
proval ;  and  the  further  averment  is  made  that  these  acts  authorized  the  sale 
and  transfer  to  be  made.  Our  statute  provides  that,  when  any  pleading  is 
founded  wholly  or  in  part  upon  any  private  act,  it  shall  not  be  necessary  to 
set  it  out,  but  it  shall  be  sufficient  to  recite  the  title  thereof,  and  the  date  of 
its  approval,  and  allege  in  substance  so  much  of  said  act  as  may  be  pertinent 
to  the  cause  of  action  or  defense.  Rev.  St.  art.  1191.  Admitting  that  an  al- 
legation that  an  act  authorized  a  railroad  company  to  sell  and  transfer  its  road 
is  an  averment  of  the  substance  of  that  part  of  the  law  which  gives  the  au- 
thority, we  think  that  such  an  allegation  places  before  the  court  the  entire 
act  so  far  as  it  relates  to  the  authority  claimed,  and  the  court  may  examine 
it  to  see  whether  its  provisions  in  this  respect  are  properly  stated.  The  ob- 
ject of  the  statute  is  to  relieve  the  pleader  of  the  necessity  of  setting  forth  the 
act  in  any  of  its  provisions  in  full,  and  to  give  him,  his  adversary,  and  the 
court  the  same  benefit  of  these  provisions  as  if  they  formed  a  part  of  his  plead- 
ing. Hence,  upon  a  demurrer  to  the  answer,  the  court  may  look  at  the  act, 
and  see  if  the  substance  of  the  provision  relied  on  is  properly  alleged.  The 
defendant  asserted  that  certain  acts  of  the  legislature  authorized  it  to  sell  its 
road  and  equipments  to  the  Missouri,  Kansas  &  Texas  Railway  Company. 
The  particular  sections  of  the  acts  in  which  the  authority  was  to  be  found 
were  not  pointed  out,  but  the  entire  acts  were  submitted  to  the  inspection  of 
the  court,  and  it  was  alleged  that  they  contained  the  grant  of  power  relied  on. 
Statutes  of  which  judicial  notice  could  not  otherwise  have  been  taken  were 
thus  brought  to  the  actual  knowledge  of  the  court,  and  they  could  be  taken 
into  consideration  in  passing  upon  the  question  as  to  whether  the  answer  had 
properly  construed  them. 

The  fifth  section  of  the  act  of  1871  pleaded  by  the  appellant  provides  in  its 
last  clause  as  follows:  '*Said  company  is  authorized,  and  the  right  is  hereby 
granted  them,  to  cross  or  connect  with  any  other  railway,  to  join  stocks  or 
consolidate  with  any  other  railway  company  running  in  the  same  general 
direction."  The  fourth  section  of  the  amendatory  act  of  1873  contains  this 
provision:  "That  said  company  shall  not  have  the  right  to  rent,  sell,  lease, 
or  consolidate  with  any  parallel  or  competing  railroad  in  the  state."  The 
fourth  section  of  the  act  of  August  2, 1870,  in  relation  to  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  reads  as  follows:  "That  the  said  company 
shall  have  the  right  to  purchase,  sell,  lease,  join  stocks,  unite,  or  consolidate 
with  any  connecting  railroad  company,  by  and  with  the  approval  and  consent 
of  a  majority  in  interest  of  the  stockholders  in  each  company,  and  to  acquire 
and  merge  into  itself  all  or  any  part  of  the  property,  rights,  and  privileges, 
and  franchises  of  such  other  company,  upon  such  terms  and  conditions  as 
may  be  agreed  upon  by  their  respective  boards  of  directors."  All  of  these 
acts  were  pleaded  by  the  company;  and  if  it  was  empowered  to  sell,  and  the 
Missouri,  Kansas  &  Texas  Railway  Company  to  buy,  its  road,  and  operate 
the  same,  so  as  to  release  the  appellant  from  responsibility  for  the  wrongs 
complained  of  in  this  action,  the  power  must  be  found  in  the  sections  we  have 
recited.  The  power  granted  the  Missouri,  Kansas  &  Texas  Company  to  pur- 
chase is  restricted  in  one  respect  only, — the  property,  franchises,  etc.,  pur- 
chased must  belong  to  some  company  whose  line  connects  with  its  own.  But 
in  the  case  of  the  East  Line  &  Red  River  Company  further  restrictions  are 
imposed  as  to  sale  and  consolidation.  This  company  must  not  consolidate 
with  or  sell  to  any  other  company  except  such  as  has  a  line  of  road  running 
in  the  same  general  direction,  nor  to  a  parallel  or  competing  railroad.  In 
order  to  render  a  contract  of  sale  effective,  there  must  be  both  a  power  to  sell 
in  the  vendor,  and  a  power  to  purchase  in  the  vendee.  If,  therefore,  the 
lines  of  these  two  roads  did  not  connect,  the  sale  was  unauthorized,  because 
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the  purchasing  oompany  had  no  right  to  buy;  and  if  they  were  parallel  or 
competing  lines,  it  was  unauthorized  because  the  appellant  company  had  no 
riglit  to  sell.  It  may  be  that  this  court,  judicially  knowing  the  geography  of 
the  state,  might  take  notice  from  the  general  direction  of  these  two  roads,  as 
fixed  by  the  statutes  under  consideration,  that  their  lines  must  necessarily 
cross  each  other,  and  could  therefore  treat  them  as  connecting  lines,  and  not 
parallel  to  each  other.  But  as  to  whether  they  were  competing  lines  we  could 
have  no  judicial  knowledge  whatever.  Competition  between  railroads  may 
exist,  and  yet  their  lines  not  run  parallel,  but  cross  each  other  at  some  point 
in  their  route.  Hence,  when  a  question  as  to  such  competition  is  raised,  the 
court  or  jury  must  have  proof  upon  the  subject,  as  in  case  of  any  other  fact 
submitted  for  its  consideration. 

The  appellant  claimed  a  right  to  which  it  was  not  entitled  by  the  general 
law  of  the  state.  It  claimed  a  privilege  not  accorded  to  railroad  companies 
generally,  either  by  common  law  or  statute.  It  claimed  this  under  a  private 
act  passed  for  its  special  benefit.  It  was  its  duty,  therefore,  to  bring  itself 
clearly  within  the  purview  of  the  act;  to  show  that  the  circumstances,  under 
which  the  right  to  sell  its  franchise  and  property  could  be  claimed,  actually  ex- 
isted at  the  time  of  the  sale;  that  the  road  to  which  it  was  sold  was  a  connect- 
ing, but  not  a  parallel  or  competing,  line.  There  was  no  allegation  in  the  an- 
swer that  the  Missouri,  Kansas  &  Texas  Railway  was  not  a  competing  line, 
and,  as  the  court  could  not  judicially  know  that  such  was  the  case,  the  answer 
was  fatally  defective.  It  did  not  make  out  a  state  of  case  in  which  the  de- 
fendant company  could  sell  out  to  another.  Without  due  statutory  authority, 
a  railroad  company  cannot  transfer  the  right  to  operate  its  road  so  as  to  ab- 
solve itself  from  its  duties  to  the  public,  or  its  liability  for  the  torts  of  the 
company  by  whom  the  road  is  operated.  Railroad  Co,  v.  Underwood,  4  S. 
W.  Rep.  216;  Railway  Co,  v.  Morris,  3  S.  W.  Rep.  457.  The  state  violated 
no  contract  previously  made  with  the  Missouri,  Kansas  &  Texas  Railway 
Company,  nor  did  it  interfere  with  any  right  vested  in  that  corporation,  by 
forbidding  the  appellant  to  consolidate  with  it  if  it  was  a  competing  line.  No 
such  right  existed  at  the  time  the  act  for  the  benefit  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  was  passed;  and  no  contract  authorizing  the  con- 
solidation was  then  made  in  reference  to  the  defendant  company,  for  at  that 
time  the  latter  was  not  in  existence.  Public  grants  must  be  strictly  construed. 
Nothing  passes  to  the  grantee  by  implication.  We  must  not  construe  a  grant 
of  this  character  so  as  to  tie  up  the  hands  of  the  state,  and  forbid  it  from  im- 
posing restrictions  upon  private  corporations  to  be  chartered  in  the  future. 
Such  restrictions  ai*e  prescribed  for  the  good  of  the  whole  community;  and 
the  stiite  must  not  be  held  to  have  abdiciited,  for  the  benefit  of  a  single  corpo- 
ration, the  power  to  impose  them  for  the  future,  when  there  is  no  special  pro- 
vision to  that  effect,  if,  indeed,  this  can  be  done  at  all.  Bridge  v.  Bridge,  11 
Pet.  420.  The  charter  of  the  East  Line  &  Red  River  Railway  Company,  as 
amended,  provided  that  it  should  not  sell  out  to  a  competing  line.  This  it 
contracted  not  to  do.  Upon  what  principle,  then,  can  it  plead  that  it  was  re- 
leased from  this  obligation  on  its  part,  and  hold  the  state  to  those  which  it 
assumed?  Certainly  not  for  the  reason  that  the  rights  of  another  company 
will  be  thereby  violated.  The  state  did  not  contract  with  the  appellant  that 
it  would  not  interfere  with  the  rights  of  others,  but  only  with  those  of  the  ap- 
pellant. The  state  has  not  impaired  her  contract  with  the  appellant,  and  it 
had  not  the  right  to  break  its  contract,  end  hence  could  not  sell  out  to  an- 
other company  unless  the  railroad  of  the  latter  was  not  in  competition  with 
that  of  the  appellant.  Besides,  the  act  in  relation  to  the  Missouri,  Kansas  & 
Texas  Company  required  that,  in  order  that  it  might  purchase  other  roads,  a 
majority  of  its  stockholders,  and  those  of  the  company  selling  out  to  them, 
should  agree  to  the  sale.  The  stockholders  of  the  appellant  company  could 
not  agree  to  sell  to  the  Missouri,  Kansas  &  Texas  Company  if  its  line  com^ 
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peted  with  that  of  the  appellant,  as  this  was  forbidden  by  statate,  and  their 
agreement  was  ulti-a  vires  and  void.     The  first  assignment  is  not  well  taken. 

The  second  complains  of  the  following  charge  given  below :  "  If  the  jury  be- 
lieve from  the  evidence  that  plaintifif  was,  at  the  time  alleged  in  the  petition, 
a  passenger  on  defendant's  train  from  McKinney  to  Greenville,  and  that  when 
said  train  arrived  at  Greenville,  and  stopped,  plaintiff,  without  any  unavoida- 
ble delay,  was  in  the  act  of  leaving  the  passengrr  car,  and,  before  a  reasona- 
ble time  had  been  afforded  him  to  do  so,  the  defendant's  servants  and  em- 
ployes ran  a  switch*engine  against  the  car  in  which  plaintiff  was,  with  such 
force  and  violence  as  to  throw  plaintiff  down,  and  indict  upon  him  personal 
injuries,  then  the  jury  should  find  for  the  plaintiff, "  etc.  It  was  in  proof  that 
the  appellee,  some  time  before  receiving  the  injuries  on  account  of  which  this 
suit  was  brought,  had  been  hurt  by  a  fall  which  occurred  while  he  was  in  the 
employ  of  parties  who  had  a  construction  contract  with  the  Gulf,  Colorado  & 
Santa  Fe  Bail  way  Company,  and  that  he  had  been  sent  to  a  hospital  in  Gal- 
veston for  treatment.  After  remaini  ng  there  several  weeks,  he  left  for  Green- 
ville, in  Hunt  county,  and  was  getting  off  the  train  of  appellant  at  that  place 
when  his  injuries  occurred.  The  injury  was  caused  by  the  running  of  a 
switch-engine  against  the  car  from  which  the  appellee  was  attempting  to  alight^ 
which  caused  him  to  be  thrown  across  the  seats  of  the  car,  thereby  severely 
injuring  his  hip  and  other  parts  of  his  body.  The  objection  to  the  charge  is 
that  the  appellant's  liability  was  made  to  depend  upon  whether  the  force  of 
the  engine  was  sufficient  to  throw  the  plaintiff  down,  and  not  whether  it  was 
sufficient  to  throw  down  a  person  of  ordinary  physical  ability.  The  charge  as> 
given  is  correct  in  law.  A  railroad  company  owes  a  duty  to  others  besides 
persons  of  ordinary  physical  ability.  They  are  presumed  to  know  that  per- 
sons in  feeble  health,  old  or  decrepit,  travel  upon  their  trains,  and  they  must 
exercise  care  accordingly.  The  charge  being  correct  law  as  a  general  propo- 
sition, if  the  appellant  wished  it  to  be  framed  with  special  reference  to  the 
supposed  enfeebled  condition  of  the  appellee,  it  should  have  asked  a  charge  of 
the  court  adapted  to  its  view  of  the  case.  It  may  be  added,  however,  that 
there  is  little  or  nothing  in  the  evidence  to  show  that  the  plaintiff  could  have 
withstood  the  shock  if  he  had  been  in  good  physical  condition,  for  others,  not 
shown  to  be  unsound,  were  thrown  down  by  the  violence  of  the  concussion* 
We  think  the  assignment  not  well  taken. 

The  following  portion  of  the  charge  is  also  complained  of:  "Or  if  the  de- 
fendant's servants  or  employes  were  not  guilty  of  any  nogligence  in  running- 
the  switch-engine  against  the  car  in  which  plaintiff  was, — that  is,  if  the  plain- 
tiff had  been  allowed  a  reasonably  sufficient  length  of  time,  under  the  circum- 
stances, to  leave  and  alight  from  said  car  before  the  switch-engine  approached 
it, — and  if  said  switch-engine  was  brought  into  contact  with  said  car  with 
only  such  degree  of  force  as  was  necessary  to  make  the  coupling  thereto,  then 
the  plaintiff  would  not  be  entitled  to  recover;"  because  it  required  the  defend- 
ant to  show  not  only  that  the  plaintiff  had  been  an  unreasonable  length  of 
time  in  leaving  the  train,  but  also  that  the  switch-engine  was  driven  against 
it  with  more  force  than  was  necessary  in  order  to  make  a  coupling.  The 
clause  of  the  charge  objected  to  is  only  a  portion  of  the  fourth  instruction 
given  to  the  jury.  The  whole  of  this  instruction  must  be  taken  in  connection, 
in  order  to  arrive  fully  at  the  meaning  of  the  court.  In  another  portion  of  it 
the  judge  told  the  jury,  in  effect,  that  they  must  believe  that  the  collision  oc- 
curred before  the  plaintiff  had  been  allowed  a  reasonable  time  to  leave  the 
train,  in  order  to  find  a  verdict  in  his  favor.  This,  taken  in  connection  with 
the  clause  complained  of,  could  not  possibly  have  led  the  jury  into  the  belief 
that  the  plaintiff  could  recover  if  a  reasonable  time  to  alight  from  the  train 
had  been  allowed  him,  though  unnecessary  force  had  been  used  in  making 
the  coupling.  If  the  plaintiff  could  recover  only  in  the  event  that  the  collis- 
ion occurred  before  he  had  reasonable  time  to  alight,  he  could  not  recover  if 
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such  reasonable  time  had  been  allowed,  no  matter  how  unnecessary  the  force 
that  produced  the  collision.  Besides,  the  clause  objected  to  states  what  is 
correct  in  law,  and,  if  the  appellant  wished  the  language  changed  or  qualified, 
it  should  have  asked  an  appropriate  special  charge,  which  was  not  done. 

The  following  portion  of  the  charge  is  also  assigned  as  error:  "Or,  if  the 
defendant's  servants  and  employes  were  guilty  of  negligence  upoA  the  occa- 
sion in  question,  which  [contributed]  directly  to  the  injuries  complained  of, 
yet,  if  the  plaintiff  might,  in  the  exercise  of  ordinary  care  and  caution,  have 
seen  the  danger  and  avoided  it,  and  his  omission  to  do  so  directly  contributed 
to  the  injuries,  then  plaintiff  was  guilty  of  such  contributoi-y  negligence  as 
will  prevent  a  recovery  in  this  suit,  unless  the  plaintiff's  injuries  were  caused 
by  the  wantonly  reckless  acts  of  defendant's  servants;  or,  unless  the  plaintiff 
was  only  guilty  of  slight  negligence,  and  the  defendant's  servants  were  guilty 
of  gross  negligence. "  It  is  not  complained  that  this  charge  is  not  good  law,  but 
that  the  facts  did  not  warrant  its  being  given,  there  being  no  proof  that  the 
defendant's  servants  or  employes  were  guilty  of  wanton  recklessness  or  gross 
negligence.  The  plaintiff's  evidence  showed  that  the  train  had  stopped  for 
breakfast,  allowing  20  minutes  for  the  meal,  and  that  the  passengers,  includ- 
ing the  appellee,  commenced  immediately  to  leave  the  car  upon  which  he  was 
riding;  that  he  went  to  the  back  door  of  the  car,  and  found  it  locked,  and  then 
towards  the  front  door,  and  was  delayed  in  getting  there  by  the  narrowness 
of  the  space  between  the  two  tiers  of  seats,  which  did  not  admit  of  his  passing 
by  a  lady  and  her  children  who  were  ahead  of  him.  Although  every  reasonable 
effort  seemed  to  have  been  made  by  these  passengers  to  get  off  the  train  in 
proper  time,  yet  they  were  left  to  take  care  of  themselves  by  the  conductor, 
who  had  gone  off,  thinking  that  every  passenger  had  got  off  the  train.  The 
brakeman,  whose  duty  it  was  to  watch  the  switch  engine,  saw  it  coming,  but 
did  nothing  to  notify  those  in  charge  of  it  that  the  collision  might  injure  pas- 
sengei-s  in  the  act  of  alighting  from  the  cars.  It  was  certainly  an  act  of  care- 
lessness on  the  part  of  the  conductor  to  leave  his  train  before  the  passengers 
had  reasonable  time  to  get  off  the  cars,  when  he  knew  that  a  switch-engine 
was  to  be  coupled  to  it,  without  giving  them  any  notice  of  the  danger  to  which 
they  might  be  subjected.  It  was  gross  neglect  on  the  part  of  the  brakeman 
to  allow  the  engine  to  be  run  against  the  train  with  such  violence  as  would 
endanger  the  SfSety  of  the  passengers,  when  it  was  in  his  power,  and  part  of 
his  duty,  to  prevent  the  occurrence.  These  careless  acts  of  the  conductor  and 
brakeman,  without  reference  to  other  facts  that  might  be  mentioned,  justified 
the  court  in  submitting  the  question  of  grass  negligence  to  the  jury. 

It  is  finally  objected  that  the  court  gave  this  charge  to  the  jury:  "If  the 
jury  find  that  plaintiff  had  been  injured  in  November,  1885,  and  remained 
until  February,  1886,  in  the  hospital  in  Galveston,  and  left  the  hospital  at 
that  time,  and  at  the  time  his  knee  was  so  far  recovered  it  would  have  gotten 
well,  and  that  he  was  afterwards,  in  March,  1886,  injured  by  the  negligence 
of  appellant;  if  the  jury  believe  that  at  that  time  the  plaintiff  had  so  far  re- 
covered from  his  prior  injury  that  with  ordinary  care  it  would  have  gotten 
well,  or  that  it  was  well,  and  that  without  fault  on  the  part  of  plaintiff,  it 
was  hurt  by  the  negligence  of  defendant  so  as  to  render  it  stiff,  and  perma- 
nently so, — ^the  defendant  would  be  liable  for  the  injury  so  occurring. "  It  is 
objected  that  this  charge  assiunes  as  a  fact  that,  prior  to  his  injury  at  Green- 
ville, the  appellee  had  been  injured  only  in  the  knee,  whereas  he  had  been  in- 
jured in  the  hip  also.  The  court  had  already  charged  that,  if  plaintiff's  in- 
juries were  received  prior  to  his  becoming  a  passenger  on  defendant's  train, 
they  must  find  for  defendant.  This  would  include  hip  injuries,  as  well  as 
others.  Besides,  there  was  no  proof  in  the  record  that  the  plaintiff's  hip  had 
been  injured  before  he  took  passage  on  appellant's  train.  The  doctora  who 
treated  him  at  Galveston  say  that  he  was  injured  only  in  the  right  ankle  and 
left  knee.    Appellee  says  himself  that  he  was  injured  only  in  these  parts,  and 
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that  he  was  well  before  he  left  the  hospital.  Dr.  Gilbert,  physician  for  ap- 
pellant, examined  the  appellee  a  year  after  he  received  the  injarles  for  which 
suit  was  brought.  He  thought  the  injury  to  the  knee  might  have  affected 
the  hip.  We  cannot  say  that  the  court  was  bound  to  give  any  weight  to  the 
opinion  of  a  physician,  who  had  not  seen  the  plaintiff  when  suffering  from 
his  former  Vounds,  to  the  effect  that  there  was  a  bare  possibility  that  his  hip 
might  have  been  involved  in  the  injuries,  when  positive  proof  from  those 
who  had  every  opportunity  of  knowing  showed  conclusively  that  no  such  ef- 
fect had  been  produced. 
We  see  no  error  in  the  judgment,  and  it  is  affirmed. 


Watson  et  al.  o.  Bain6t  et  ux. 
(Swpreme  C&urt  of  Texas.    December  9, 1887.) 

1.  HOMBSTBAB— •NaTTTBB  OY  RlOHT-^irDOiaNT— Rb8  Abjttdioata. 

A  person  died  inBolvent.  leaving  a  homestead  and  considerable  community  prop- 
erty,  which  his  widow  partitioned  oetween  herself  and  four  adult  children,  ana  sub- 
sequently conveyed  her  portion  to  a  son.  who  bequeathed  a  part  of  it  to  his  daugh- 
ter, and  Anally  it  passed  to  parties  in  whose  hands  it  was  tried  to  be  made  subject 
to  a  judgment  against  the  widow  for  community  debts,  and  upon  which  after  ner 
deatn  suit  was  brought,  wherein  payment  was  decreed  in  due  course  of  adminiatra- 
tion  upon  the  interest  of  the  widow  in  the  community  property  left  by  her  husband, 
which  would  be  subject  to  forced  sale,  and  in  which  execution  was  also  directed 
a^nst  the  interest  of  the  heirs  in  the  property  left  by  the  insolvent  at  the  time  of 
his  decease.  HelcL,  as  the  homestead  upon  the  death  of  the  insolvent  vested  imme- 
diately in  his  widow  free  from  claims  against  the  estate  of  her  husband,  the  judg- 
ment rendered  against  the  administrator  of  the  widow  and  the  heirs  of  her  deceased 
husband  was  a  complete  bar  to  the  assertion  of  the  same  claim,  against  the  same 
parties,  and  land  not  then  liable  to  f  oroed  sale  could  not  be  rendered  so  subsequently 
against  persons  who  claimed  title  to  such  property,  not  as  heirs  of  the  insolvent, 
but  from  his  widow. 

2,  SaMB-— EVTDENCB— RbUBVANGT. 

On  petition  to  restrain  the  enforcement  of  such  judgment  affainst  the  land  in  the 
hands  of  such  parties,  it  is  proper  for  petitioners  to  show  that  their  grantor  acquired 
title,  through  a  partition  proceeding,  from  the  widow,  and  not  as  heir  of  the  in- 
solvent testator. 

Appeal  from  district  court,  Red  River  county;  D.  H.  Soott,  Judge. 

Suit  by  John  W.  Rainey  and  wife  to  restrain  the  sale  of  lands  in  satisfac- 
tion of  a  judgment  held  by  John  Watson  and  one  Nowlin.  The  court  issued 
a  perpetual  injunction,  and  the  judgment  creditors  appeal. 

/.  &.  Dudley  and  B.  S.  Chambers,  for  appellants.  H,  D.  McDonald  and  H. 
B,  Wright,  for  appellees. 

Stayton,  J.  This  is  a  suit  brought  by  the  appellees  to  restrain  the  sale  of 
a  tract  of  land  which  was  formerly  community  property  owned  by  John  and 
Cynthia  Robbins,  and  occupied  by  them,  at  the  time  of  the  death  of  John  Rob- 
bins,  which  occurred  in  the  year  1863,  as  their  homestead.  John  Robbins 
was  insolvent  at  the  time  of  his  death,  although  he  owned  a  considerable 
landed  estate,  and  he  left  no  constituent  of  his  family  other  than  his  wife, 
Cynthia.  He  had,  however,  several  children,  but  they  were  of  age  or  mar- 
ried, and  had  ceased  to  reside  with  their  parents.  Soon  after  the  death  of  John 
Robbins  his  widow  and  children  made  an  agreement  for  the  partition  of  his 
estate,  the  widow  to  take  one-half  of  the  property,  all  of  which  seems  to  have 
been  community,  and  his  four  children  the  residue.  That  agreement  dearly 
bound  the  children  to  pay  one-half  of  the  debts  of  the  estate,  in  so  far  asthe 
share  of  the  estate  received  by  it  would  do  this,  but  they  bound  themselves  in 
this  respect  no  further  by  the  agreement.  The  agreement  is  not  entirely  clear 
as  to  whether  the  widow  limited  her  liability  to  pay  debts  of  the  estate  to  the 
value  of  the  property  she  received  in  partition  that  would  have  been  subject 
to  forced  sale  for  the  payment  of  debts,  or  bound  herself  absolutely  to  pay  one- 
half  of  the  debts  of  the  estate.    It  is  probably  true,  in  view  of  all  the  facts, 
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that  her  obligation  assumed  by  the  agreement  was  that  first  stated.  After  the 
death  of  John  Bobbins,  his  widow  conveyed  the  property  now  in  controversy 
to  her  son  John  B.  Bobbins,  who  subsequently  died  testate.  By  his  will 
three-fourths  of  his  property  passed  to  his  mother,  and  the  residue  to  his 
daughter  Sallie  Bobbins,  then  a  minor.  In  1877,  Cynthia  Bobbins  died  tes- 
tate, and  by  her  will  her  interest  in  the  property  passed  to  Elizabeth  Bainey, 
the  plaintiff  in  this  case.  Since  the  decision  of  the  case  of  Rainep  v.  CTiamr 
hers,  56  Tex.  19,  which  involved  the  title  to  this  property,  Mrs.  Bainey  has 
acquired  the  title  of  Sallie  Bobbins.  On  these  facts  stands  the  title  of  the  ap- 
pellees. 

On  March  29, 1869,  John  A.  Chambers  recovered  a  judgment  against  Cyn- 
thia Bobbins  as  the  executrix  of  the  will  of  John  Bobbins  on  a  community 
debt  for  over  $5,000.  The  appellants,  Watson  and  Nowlin,  became  the  own- 
ers of  that  judgment,  and  on  December  10,  1877,  after  the  death  of  Cynthia 
Bobbins,  they  obtained  a  judgment  against  the  administrator  of  the  estate  and 
the  heirs  of  John  Bobbins,  based  on  the  judgment  rendered  in  favor  of  Cham- 
bers above  referred  to.  The  judgment  ki  favor  of  Watson  and  Nowlin  di- 
rected, as  to  the  estate  of  Cynthia  Bobbins,  "payment  in  due  course  of  ad- 
ministration as  a  charge  upon  all  the  interest  of  the  said  Cynthia  in  the  com- 
munity property  of  the  said  Cynthia  and  the  said  John  Bobbins  which  remained 
to  them  at  the  time  of  his  death,  as  well  as  all  the  interest  and  estate  devised 
by  him  to  her  which  may  be  subject  to  forced  sale  for  the  payment  of  debts." 
The  judgment  then  directed  execution  to  issue  against  the  heirs  of  John  Bob- 
bins, "to  be  levied  on  all  the  interest  and  estate  had  and  held  by  them  respect- 
ively in  the  lands  and  estates  that  belonged  to  the  said  John  Bobbins  at  the 
time  of  his  death,  but  it  bound  them  no  further.  On  this  judgment  the  exe- 
cution issued  which  this  suit  was  brought  to  enjoin.  The  injunction  was 
perpetuated  in  so  far  as  it  sought  to  enjoin  the  sale  of  the  200  acres  which 
constituted  the  homestead  occupied  by  John  and  Cynthia  Bobbins,  and  from 
that  judgment  this  appeal  is  prosecuted.  Under  the  law  in  force  at  the  time 
John  Bobbins  died,  he  being  insolvent,  title  to  the  land  which  constituted 
their  homestead  vested  in  his  widow  absolutely,  freed  from  all  claim  by  his 
heirs  or  liability  to  pay  debts  against  his  estate.  It  became  the  separate  prop- 
erty of  Cynthia  Bobbins.  Qreen  v.  Crow,.  17  Tex.  187;  Reeves  v.  Petty, 
44  Tex.  253;  Horn  v.  Arnold,  52  Tex.  165;  Rainey  v.  Chamhera,  56  Tex.  20; 
Sossaman  v.  Potoell,  21  Tex.  664.  Cynthia  Bobbins  was  not  personally  lia- 
ble for  the  debts  of  the  community  composed  of  herself  and  John  Bobbins, 
and  her  separate  estate,  however  acquired,  could  not  become  liable  for  such 
debts  unless  it  so  became  by  reason  of  some  contract  made  by  herself  after  her 
husband's  death.'  Davis  v.  McCartney,  64  Tex.  584;  Leatherwood  v.  Arnold, 
m  Tex.  414,  1  S.  W.  Bep.  173. 

If  by  possibility  the  agreement  for  partition  made  between  Cynthia  Bobbins 
and  her  children  could  have  bound  her  to  pay  community  debts  outof  her  sep- 
arate estate,  it  must  be  held,  as  to  the  claim  now  asserted  by  the  appellants, 
that  the  judgment  of  December  10,  1877,  is  a  complete  bar  to  the  assertion  of 
any  such  claim  by  them.  That  judgment  was  rendered  in  reference  to  the 
same  claim  which  the  appellants  now  seek  to  assert,  and  the  parties  to  this 
suit  were  parties  to  that,  or  in  privity  with  those  who  were.  That  judgment, 
in  effect,  declared  that  the  appellants  were  not  entitled  to  subject  to  the  pay- 
ment of  the  debt  due  them  any  part  of  the  estate  of  John  and  Cynthia  Bobbins 
not  subject  to  forced  sale  at  the  time  of  his  death,  and  is  conclusive  of  that 
question.  The  land  in  controversy,  being  the  homestead  of  John  and  Cynthia 
Bobbins,  was  not  subject  to  the  payment  of  debts  while  he  lived,  and,  he  be- 
ing insolvent,  title  to  it,  as  before  said,  vested  immediately  in  his  widow  as 
the  sole  surviving  constituent  of  the  family.  It  became  as  much  her  separate 
property  as  though  it  had  been  bought  with  her  own  means,  and  was  not  sub- 
ject in  her  hands  to  the  payment  of  community  debts  due  by  the  estate  of  her 
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husband,  and  cannot  so  become  in  the  hands  of  any  persons  claiming  through 
her,  though  they  be  persons  in  whose  bands  any  property  inherited  by  them  from 
John  Bobbins  would  be  su  bject.  If  the  debt  on  which  the  J  udgment  of  December 
10, 1877,  was  rendered,  had  been  one  for  which  Cynthia  Bobbins  was  personally 
liable,  then  a  judgment  might  have  been  rendered  against  the  administrator  of 
her  estate  which  could  have  been  satisfied  by  the  sale  of  the  land  that  was  her 
homestead  at  the  time  of  her  death,  she  having  left  no  constituent  of  herfam- 
ily ;  but,  as  before  said,  the  judgment  rendered,  in  terms,  limited  the  right  of 
Watson  and  Nowlin  for  its  payment  to  the  sale  of  such  property  subject  to 
forced  sale  for  the  debts  of  John  Bobbins  as  Cynthia  Bobbins  received  from 
the  community  estate  of  herself  and  husband. 

The  evidence  to  show  that  Mrs.  Bainey  acquired  title  to  one-fourth  of  tho 
land  through  a  partition  proceeding  in  which  she  acquired  the  interest  of  Sal- 
lie  Bobbins  was  properly  admitted ;  for  it  was  but  a  link  in  her  chain  of  title, 
through  which  it  was  shown  that  she  held  the  entire  200  acres  through  Cyn- 
thia ^bbins,  and  not  as  heir  of  her  father,  John  Bobbins.  There  is  no  error 
in  the  judgment,  and  it  will  be  afiVrmed. 

Gaines,  J.,  did  not  sit  in  this  case. 


Garrison  «.  Pacific  Exp.  Co. 

{Supreme  Court  of  Teocas.    December  16, 1887.) 

CouKTfl— State  District  Court — Jurisdiction  — Amount — Constitutionai.  Law — 
Construction. 

Const.  Tex.  art.  5,  S  8,  confers  jurisdiction  on  the  district  courts  in  all  cases  where 
the  matter  in  controversy  is  valued  at  or  amounts  to  $500,  exclusive  of  interest;  and 
section  16  provides  that  county  courts  shall  have  exclusive  jurisdiction  when  the 
amount  exceeds  1200.  and  does  not  exceed  $600,  and  concurrent  jurisdiction  with  the 
district  court  when  the  amount  exceeds  $500  and  does  not  exceed  $1,000.  Held  thak 
section  16  beinff  later  in  position,  and  more  specific  in  its  character,  must  control 
section  8,  and  that  the  district  court  has  no  jurisdiction  of  an  action  for  breach  of 
contract,  in  which  the  damages  claimed  amount  to  exactly  $500:  following  RaUxvav 
Co.  V.  Bamboltj  9t  Tex.  664,  4  S.  W.  Rep.  856. 

Appeal  from  Smith  county  court;  Pelix  J.  McCord,  Jadge. 

Action  for  breach  of  contract,  brought  by  J.  G.  Garrison,  as  receiver^ 
against  the  Pacific  Express  Company.  Judgment  was  rendered  for  the  de> 
fendant,  and  plaintiff  appeals. 

HeiTidon,  Cain  d  Garrison,  for  appellant,    ff,  Chilton^  for  appellee. 

Willie*  C.  J.  This  was  an  action  for  breach  of  contract,  brought  by  the 
appellant  against  the  appellee,  in  which  the  damages  claimed  amounted  to 
exactly  $500.  Judgment  was  rendered  below  for  the  defendant,  and  the  plain- 
tiff appealed  to  this  court.  In  Railway  Co,  v.  Ramholt,  67  Tex.  654,  4  S. 
W.  Rep.  356,  it  was  held  that  the  district  courts  of  this  state  have  no  Juris- 
diction of  suits  where  the  amount  in  controversy  is  exactly  $500.  Of  such 
actions  the  county  courts  have  exclusive  jurisdiction;  and  this  suit«hould  have 
been  brought  in  the  county  court  of  Smith  county.  As  the  district  court  of 
Smith  county  had  no  jurisdiction  of  the  cause,  the  judgment  below  will  be  re- 
versed, and  the  suit  dismissed. 
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Evans  v.  Templeton. 
(Supreme  Cowrt  of  Texas.    December  20, 1887.) 

1.  Dbeb— RscoRDnro—DBSTBuoTioN  OF  Rboord— Failubb  to  Rb-Rbgokd. 

Where  a  party  had  recorded  his  deed  with  the  proper  officer,  and  the  records  were 
destroyed,  the  failure  on  his  part  to  take  steps  to  have  his  title  established,  and  his 
conveyance  again  recorded,  is  not  negligence,  as  against  a  subsequent  purchaser 
from  the  original  vendor,  who,  not  having  paid  the  price  in  full,  could  not  claim  the 
equity  of  a  Ixma  fide  purchaser. 

2.  Limitation  of  Actions— Adversb  Pobsbssion — What  Constitutes. 

Where  a  party  purchases  a  city  lot,  and  fails  to  take  actual  possession,  the  statute 
of  limitations  does  not  run  against  him  because  that,  at  the  time  of  the  purchase,  he 
failed  to  take  actual  possession,  and  allowed  it  to  xematn  in  an  inclosure  with  other 
lots  belonging  to  the  grantor.^ 

Appeal  from  district  court,  Tarrant  county;  B.  £.  Beckham,  Judge. 

John  D.  Templeton  sued  Samuel  Evans  and  E.  B.  Brown  to  recover  a  lot 
sold  to  him  by  Evans,  and  afterwards  sold  by  Evans  to  Brown,  and,  if  thi» 
could  not  be  had,  judgment  against  Evans  for  the  value  of  the  lot.  Judg- 
ment was  entered  for  the  plaintiff,  and  Evans  appeals. 

C.  C.  Cumminga,  for  appellant.    C.  Jf.  Templeton,  for  appellee. 

Gaines,  J.  Appellee  brought  this  suit  in  the  court  below  against  appel- 
lant and  E.  B.  Brown,  alleging  in  his  petition  that  in  1873  the  former  con- 
veyed to  him  a  certain  lot  in  the  city  of  Fort  Worth;  that  afterwards,  in  1874, 
he  again  sold  and  conveyed  the  property  to  his  co-defendant  Brown;  and  that 
his  deed,  duly  acknowledged,  was  deposited  in  the  office  of  the  county  clerk  of 
Tarrant  county,  and,  together  with  the  court-house  of  that  county,  was  de- 
stroyed by  fire  in  1876.  It  was  also  averred  that  the  lot  in  controvei'sy  was- 
sold  and  conveyed  to  Brown  in  connection  with  another  lot  adjacent  thereto^ 
of  the  same  size  and  value,  for  the  consideration  of  $2,000,  of  which  Brown 
had  paid,  including  interest,  only  the  sum  of  $5G0.  It  was  further  alleged 
that  if  plaintiff  was  mistaken  as  to  the  exact  locality  of  the  lot  sold  to  him, 
then  it  was  a  lot  of  the  same  dimensions,  the  east  boundary  of  which  lies  100 
feet  further  west  than  that  of  the  lot  he  first  described,  and  that  the  east  half 
of  this  is  embraced  in  the  land  sold  to  Brown.  Plaintiff  prayed  for  a  recovery 
of  the  land  so  conveyed  to  him,  and,  if  this  could  not  be  had,  then  that  he 
have  judgment  against  defendant  Evans  for  its  value.  Defendant  Evans 
pleaded  a  general  denial,  and  the  statute  of  limitations  of  two,  three,  five,  and 
ten  years.  Defendant  Brown  answered  specially,  admitting  the  purchase  of 
the  two  lots  of  his  co-defendant,  and  the  conveyance  of  them  to  him  upon  the 
terms  alleged  in  the  petition,  and  that  he  had  paid  of  the  purchase  money  only 
the  amount  therein  set  forth.  He  prayed  that  in  the  event  the  court  found 
the  plaintiff  entitled  to  recover  the  land  claimed  in  his  petition,  that  he  should 
have  a  judgment  against  his  co-defendant  canceling  his  unpaid  notes,  and  or- 
dering that  they  be  delivered  up  to  him.  The  case  was  submitted  to  the  jury 
upon  special  issut^s,  and  they  found,  in  substance,  that  defendant  Evans  did 
convey  to  plaintiff  the  lot  first  described  in  his  petition;  that  Evans  subse- 
quently sold  it  to  Brown  on  a  credit  of  $2,000,  of  which  only  $560  had  been 
paid,  and  that  plaintiff's  lot  and  the  other  lot  conveyed  to  Brown  were  of  the 
value  of  $1,000  each  at  the  date  of  the  sale  to  Brown,  and  at  the  time  of  the 
trial.  A  judgment  was  accordingly  rendered  for  plaintiff  for  the  recovery  of 
the  lot  described  in  his  petition  and  in  the  verdict,  as  against  both  defend- 

'ReapeoUng  the  character  of  occupancy  necessary  to  constitute  adverse  possession, 
see  Cooper  v.  Morris,  (N.  J.)  7  Atl.  Rep.  note,  427;  Merrill  v.  Tobin,  30  Fed.  Rep.  738; 
Roots  v.Beck,  (Ind.J  9  N.  E.  Kep.  698,  and  note ;  Murphy  v.  Doyle,  (Minn.)  88  N.  W.  Rep. 
220;  Murray  v.  Hudson,  (Mich.)  82  N.  W.  Rep.  889;  Richards  v.  Smith,  (Tex.)  4S.  W. 
Rep.  571;  Holmes  v.  Kring,  (Mo.J  6  S.  W.  Rep.  847;  Baum  v.  Shooting  Club,  (N.  C.)  a 
S.  E.  Rep.  678;  RaUway  CTo.  v.  Mafflt,  (Mo.)  6  8.  W.  Rep.  600. 
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ants ;  and  a  decree  entered  that  when  defendant  Brown  should  pay  his  co-de* 
fendant  a  sufficient  sum  to  bring  his  payments  up  to  $1,000,  and  the  interest 
thereon  from  the  date  of  his  notes,  the  notes  should  be  extinguished,  and  that 
defendant  Evans  be  enjoined  from  transferring  said  notes.  From  this  judg- 
ment Evans  appeals  as  against  the  plaintiff,  but  not  against  his  co-defendant. 
Defendant  Brown  acquiesces  in  the  result. 

The  second  and  third  assignments  of  error  complain  of  the  refusal  of  the 
-court  to  give  charges  asked  by  appellant  The  instructions  requested  contain 
propositions  which  are  erroneous,  and  for  that  reason  alone  were  properly  re- 
fused. Under  the  first,  the  jury  would  have  been  authorized  to  find  against 
the  plaintiff  if  Evans  had  held  adverse  possession  of  the  land  for  two  years. 
Besides,  that  charge  would  have  made  the  case  to  turn  upon  the  question  of 
^he  plaintiff's  negligence  in  failing,  after  the  destruction  of  his  deed  and  the 
records  of  the  county,  to  take  steps  to  have  his  title  established  and  his  con- 
veyance again  recorded.  There  is  no  question  of  negligence  in  the  case.  The 
object  of  recording  a  deed  is  to  give  notice  to  creditors  and  subsequent  pur- 
<;hasers  from  the  grantor  of  the  grantee's  title.  Except  as  to  the  matter  of 
notice,  an  unrecorded  title  is  as  good  as  if  recorded.  Brown  not  having  paid 
the  purchase  money  in  full,  and  that  which  he  paid  not  being  sufficient  to 
•cover  the  value  of  the  lot  to  which  he  got  a  good  title,  could  not  claim  the  eq- 
uity of  a  bona  fide  purchaser.  The  charge  in  every  respect  was  erroneous  and 
.^nisleading,  and  was  properly  refused. 

The  second  and  fourth  charges  requested  were  upon  the  law  of  limitation 
'ds  applicable  to  plaintiff's  claim  to  recover  of  Evans  the  value  of  his  lot  in  the 
event  he  failed  to  recover  of  Brown  the  lot  itself.  The  recovery  having  been 
tor  the  land,  the  refusal  of  this  charge,  even  if  correct,  could  not  have  oper- 
ated to  the  prejudice  of  appellant;  hence,  if  error,  it  was  harmless,  and  we 
need  not  consider  the  question  presented  by  the  refusal.  Treating  the  third 
xequest  for  instructions  as  sufficient  to  call  for  a  charge  upon  the  law  of  lim- 
itations, it  presents,  in  our  opinion,  the  only  question  in  the  case  worthy  of 
rserious  consideration.  The  defendant  Evans,  having  conveyed  the  land  to 
plaintiff,  could  not  claim  the  benefit  of  the  statute  of  either  three  or  five  years. 
He,  however,  testified  that  the  lot  in  controversy  had  been  inclosed  and  in  his 
•field  ever  since  his  conveyance  to  plaintiff,  in  1873,  down  to  his  sale  to  Brown, 
in  1884,  but  that  plaintiff's  lot  was  not  that  claimed  by  the  latter,  but  another 
which  was  situate  near  it.  He  also  testified  that  both  these  lots  remained  in 
•liis  inclosure  after  the  conveyance,  and  that  he  also  sold  that  which  he  admit- 
ted to  be  plaintiff's  to  one  Mrs.  Higby,  in  1884,  "because  he  had  written  to 
plaintiff  about  selling  it. "  It  appears,  therefore,  that  he  had  the  same  char- 
acter of  possession,  and  exercised  the  same  acts  of  ownership,  over  the  lot  he 
claimed  to  be  plaintiff's,  as  over  that  which  he  claimed  as  belonging  to  him- 
self. This  clearly  indicates  that  there  was  no  such  adverse  possession  in  the 
•case  as  would  set  in  operation  the  statute  of  limitations  against  plaintiff's  suit 
until  the  sale  to  Brown  in  1884.  One  who  sells  a  lot  to  be  used  as  city  prop- 
erty, which  at  the  time  is  inclosed  in  a  field,  cannot  successfully  set  up  the 
statute  of  limitations  against  the  grantee  merely  because  the  latter  falls  to  take 
actual  possession,  and  permits  it  to  remain  in  the  original  inclosure.  In  or- 
der to  make  the  plea  of  limitation  effectual  in  such  case,  he  must  show  some 
notorious  act  of  ownership  over  the  property,  distinctly  hostile  to  the  claim 
of  the  grantee;  and  the  adverse  possession  after  this  must  continue  for  a  suf- 
ficient length  of  time  before  suit  to  complete  the  statutory  bar.  The  "posses- 
sion must  not  only  be  actual,  but  also  visible,  continuous,  notorious,  distinct, 
and  hostile,  and  of  such  a  character  as  to  indicate  unmistakably  an  assertion 
of  claim  of  exclusive  ownership  in  the  occupant."  Sattenohite  v.  Rasser,  61 
Tex.  166,  and  cases  cited.  Appellant  having  failed  to  show  adverse  posses- 
sion, it  was  not  error  to  refuse  a  charge  upon  the  statute  of  limitations. 

The  assignments  which  complain  of  the  verdict  and  judgment  are  not  well 
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taken.  The  verdict  of  the  Jury  is  responsive  to  the  issues  presented,  and  finds 
all  the  facts  of  the  case  in  favor  of  plaintiff,  as  alleged  in  his  primary  state- 
ment. This  entitled  him  to  the  lot  first  described  in  the  petition,  and  entitled 
Brown  to  be  relieved  from  paying  for  the  lot  to  which  his  title  failed.  There 
being  no  error  in  the  proceeding,  the  judgment  will  be  affirmed. 


Williams  v.  State  ex  rd.  Yasmeb. 

(Supreme  Covrt  of  TeoDoe.    December  20, 1887.) 

1.  Omam  ani>  Offiobb— Actions  to  Trt  Titlb— ^^uo  Warranto. 

An  information  in  the  nature  of  a  quo  toarranto,  instituted  by  the  state,  on  the 
relation  of  the  party  claiming  title  to  the  office,  is  the  proper  proceeding  to  oust  one 
from  the  office  of  district  dlerk,  to  which  he  was  alleged  not  to  have  been  elected, 
and  to  put  in  the  relator. 

S.  BUICTIONS  AND  VOTBRS— BALLOTS— -DbVIOBS. 

St.  Tez.  provide  that  ballots  shall  be  printed  on  white  paper,  without  any  device 
thereon  except  the  names  of  the  candidates,  in  black  ink  or  pencil,  the  several  of- 
fices to  be  filled,  and  the  name  of  the  political  party  whose  candidates  are  on  the 
ticket.  Defendant,  by  a  proper  affidavit,  asked  for  a  continuance,  alleging  that  he 
could  prove  that  ballots  cast  for  relator  were  of  a  character  intended  to  deceive. 
Relator  admitted  the  facts  as  to  the  character  of  the  ballots,  but  denied  that  they 
were  intended  to  deceive.  Held,  that  ballots  with  ^  Democratic  Party  "  at  the  head 
of  the  ticket,  and  "People's  Ticket"  in  the  center,  were  not  in  violation  of  the  law, 
nor  calculated  to  deceive,  and  the  continuance  was  properly  refused. 
8.  SAla^— Contest— Bvidbnob—Rbcorbs  or  Ck>iaaBsiONBR8'  Court. 

In  an  action  to  determine  the  result  of  an  election,  the  books  of  the  commission- 
ers' court  are,  in  Texas,  properly  admissible  as  pr(/fna  facie  evidence  of  the  vote. 

Appeal  from  district  court,  Harns  coanty;  Jambs  Ma^terson,  Judge. 

The  State  ex  rel.  E.  H.  Yasmer  filed  an  information  in  the  nature  of  a  qua 
iDarranto  to  oust  S.  M.  Williams  from  the  office  of  district  clerk  of  Harris 
county  and  place  the  relator  therein.  Judgment  for  the  relator,  and  defend- 
ant appeals. 

Hutcheson,  Canington  <&  Sears,  for  appellant.  C,  Anson  Jones,  F.  8. 
Burke,  and  Brady  <&  Ring,  for  appellee. 

Willie,  0.  J.  This  was  an  information  in  the  nature  of  a  quo  warranto 
instituted  by  the  state  upon  the  relation  of  E.  H.  Vasmer,  its  object  being  to 
oust  the  appellant  from  the  office  of  district  clerk  of  Harris  county,  and  to 
place  the  relator  therein.  That  this  is  the  appropriate  proceeding  in  such  a 
case  has  been  settled  by  this  court;  and,  like  any  other  proceeding  in  the  nat- 
ure of  quo  warranto.  It  is  governed  in  every  respect  by  the  statute  on  that 
subject.  It  is  therefore  properly  returnable  to  the  supreme  court  now  in  ses" 
sion  at  Tyler,  having  been  tried  in  the  court  below  on  the  seventeenth  of 
November,  1887.  8taU  v.  (hoens,  68  Tex.  261;  Owens  v.  State,  64  Tex.  500; 
Fowler  v.  State,  3  S.  W.  Rep.  255. 

The  appellant  and  the  relator  were  opposing  candidates  for  the  office  of  dis- 
trict clerk  of  Harris  county,  at  an  election  held  on  the  second  day  of  November, 
1886;  and,  according  to  the  result  as  announced  by  the  officers  who  counted  the 
return  of  the  votes  cast  in  the  election,  the  appellant  received  8,078,  and  the  re- 
lator 3,076  votes;  whereupon  the  certificate  of  election  was  given  to  the  appel- 
lant, and  he  qualified,  gave  bond,  and  has  since  been  in  possession  of  the  office. 
It  was,  however,  alleged  in  the  information  that  at  precinct  No.  5  of  Harris 
county  86  legal  votes  cast  for  the  relator  were  not  counted  for  him  by  the  officers 
in  charge  of  the  election,  and  did  not  enter  into  the  general  estimate  of  the  vote 
of  the  county.  It  was  further  alleged  that  the  box  of  precinct  No.  22,  at  which 
the  relator  received  five  majority,  did  not  enter  into  said  estimate.  The  relator 
also  impeached  the  return  of  precincts  Nos.  3  and  4;  claiming  that  he  received 
at  these  precincts  300  votes  more  than  the  count  allowed  him.  The  appellant 
pleaded  a  general  denial,  denied  the  statements  of  the  information  as  to  the 
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count  in  the  third  and  fourth  wards,  and  asserted  that  the  86  ballots  claimed 
to  have  been  rejected  in  the  fifth  precinct  were  illegal.  He  also  pleaded  that 
there  were  100  or  more  illegal  ballots  cast  for  the  relator  at  said  election  by 
persons  who  did  not  live  in  Harris  county,  and  specified  by  name  nine  or  ten 
of  such  ballots.  The  case  was  tried  by  the  court  without  a  jury,  and  a  judg- 
ment rendered  ousting  the  appellant  from  the  ofiice,  and  placing  the  relator 
therein.    From  this  judgment  Williams  has  appealed  to  this  court. 

When  the  case  was  called  for  trial  the  appellant  moved  for  a  continuance, 
his  affidavit  being  in  compliance  with  the  statute  regulating  motions  for  a  sec- 
ond continuance  on  account  of  the  atisence  of  material  witnesses.  The  affi- 
davit stated  that  the  affiant  expected  to  prove  by  the  absent  witnesses  ttiat 
eight  illegal  voters,  giving  their  names,  had  cast  their  ballots  for  the  relator. 
It  further  stated  that  he  expected  to  prove  by  one  of  the  absent  witnesses  that 
the  character  of  tickets  rejected  in  the  fifth  precinct  were  gotten  up  to  deceive 
voters  into  believing  that  it  was  a  Democratic  ticket;  and  that  it  did  deceive 
many  of  the  ignorant  and  heedless  voters,  and  that  the  witness  saw  a  colored 
man  vote  one  of  the  tickets,  believing  that  he  was  voting  the  opposite  ticket, 
which  was  the  Democratic  ticket,  and  that  the  witness  procured  the  vote  of  a 
colored  man  for  Vasmer,  who  desired  to  vote  for  the  appeUant,  by  exhibiting 
to  him  at  the  head  of  said  ticket  the  words  "Democratic  Ticket;"  and  that 
said  voter  voted  the  said  ballot  believing  that  he  had  voted  for  Williams.  In 
answer  to  this  motion  the  appellee  admitted  all  the  facts  stated  in  it  except 
that  the  character  of  ticket  rejected  in  the  fifth  precinct  was  gotten  up  to  de- 
ceive voters  into  believing  that  it  was  a  Democratic  ticket,  and  that  it  did  de- 
ceive many  of  the  ignorant  and  heedless  voters,  and  that  the  witness  saw  a 
colored  man  vote  one  of  those  tickets  believing  that  he  was  voting  the  Demo- 
cratic ticket.  The  court  thereupon  overruled  the  motion  to  continue,  and  a 
bill  of  exceptions  to  the  ruling  was  saved,  and  error  is  assigned  thereon. 

Upon  the  trial,  the  relator,  after  properly  identifying  the  86  ballots  cast  in 
his  favor  at  precinct  6,  which  were  rejected  by  the  managers  of  the  election, 
offered  them  in  evidence.  They  were  objected  to  by  the  appellant  because 
the  words  **  Democratic  Ticket"  were  printed  in  bold  type  at  the  head  of  these 
tickets  to  indicate  the  name  of  the  political  party  whose  candidates  were  on 
the  ticket,  while  about  its  center  were  printed  in  smaller  type  the  words  "Peo- 
ple's Ticket,"  followed  by  names  of  candidates  for  county  offices.  It  was 
claimed  that  this  was  in  violation  of  the  statute  which  required  that  the  bal- 
lot, to  be  a  legal  one,  must  contain  the  name  of  one  political  party  whose  can- 
didates are  on  the  ticket,  and  was  a  device  and  mark  on  the  ticket  tending  to 
deceive  and  mislead  voters,  and  specially  marking  it  in  a  way  prohibited  by 
statute.  The  objection  was  overruled  and  the  tickets  admitted.  Upon  the 
correctness  of  this  ruling  depends  the  question  as  to  whether  the  action  of  the 
court  upon  the  motion  to  continue  can  be  sustained,  and  the  two  rulings  will 
therefore  be  considered  together.  Our  statute  provides  that  "all  ballots  shall 
be  written  or  printed  on  plain  white  paper  without  any  picture,  sign,  vig- 
nette, device,  or  stamp  mark  except  the  writing  or  printing  in  black  ink,  or 
black  pencil,  of  the  names  of  the  candidates,  and  the  several  offices  to  be  filled; 
and  except  the  name  of  the  political  party  whose  candidates  are  on  the  ticket. " 
It  then  provides  that  tickets  not  in  conformity  with  these  and  others  of  its 
requirements  shall  not  be  counted.  This  provision  has  twice  undergone  ad- 
judication in  this  court.  In  one  case  the  device  claimed  was  the  peculiar  shape 
given  to  the  ticket,  by  which  it  could  be  distinguished  from  all  others.  It 
was  then  said  that  the  exceptions  which  exclude  the  ballot  must  be  restricted 
rather  than  extended,  and  that  it  must  be  admitted  if  the  spirit  and  intention 
of  the  law  is  not  violated,  though  a  literal  construction  would  vitiate  it,  and 
that  the  will  of  the  people,  as  expressed  at  the  ballot-box,  must  be  respected, 
and  the  result  must  not  be  set  aside  except  for  causes  plainly  within  the  pur- 
view of  the  law.    We  held  in  that  case  that,  the  statute  not  having  prescribed 
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the  shape  of  the  ballot,  the  fact  that  these  were  not  in  the  usual  shape  did  not 
render  them  Illegal.  State  v.  Phillips,  63  Tex.  390.  In  the  other  case  the 
words  *' Election  Ticket"  were  printed  at  the  head  of  the  ballot;  and  the  names 
of  the  candidates  for  president  and  vice-president,  though  not  voted  for»  were 
placed  on  the  ticket;  as  also  the  counties  where  the  electors  resided.  There  it 
was  again  held  that,  unless  within  the  letter  of  the  prohibition,  the  ticket  must 
be  counted,  that  the  printed  words  were  not,  properly  speaking,  a  device. 
The  statuto  intended  to  secure  the  secrecy  of  the  ballot,  and  to  exelude  from 
the  voter^s  ticket  every  mark  by  which  it  could  be  distinguished  from  others; 
and  we  would  not  extend  the  meaning  of  the  word  "device"  beyond  its  lit- 
eral signification;  and  further,  that  it  would  be  within  the  strict  letter  of  the 
law  to  place  the  words  "Democratic  Ticket"  or  "Republican  Ticket"  upon  the 
ballots,  and  the  mere  change  of  one  word  in  the  heading  could  not  be  in  vio- 
lation of  its  provisions.  Owens  v.  State,  64  Tex.  500.  Thus  it  will  be  seen 
that  although  the  statute  required  that  nothing  but  the  names  of  the  candi- 
dates and  the  several  offices  to  be  filled,  and  the  name  of  the  party  to  which 
the  candidate  belonged,  should  appear  on  the  ticket,  yet,  in  favor  of  the  right 
of  suffrage,  and  the  expressed  will  of  the  voter,  we  held  the  statute  to  a  strict 
construction,  and  that  words  printed  upon  the  face  of  a  ticket  other  than 
those  allowed  by  the  terms  of  the  law  would  not  vitiate  it,  if  they  did  not 
amount  to  a  mark  or  device  within  the  meaning  of  the  statute.  In  the  case 
in  hand  there  is  nothing  upon  the  rejected  tickets,  except  what  is  specially  al- 
lowed by  law.  They  come  within  its  very  letter.  The  names  of  tlie  candi- 
dates and  the  olfices  to  be  filled  and  the  names  of  the  political  paity  to  which 
they  belong  are  all  that  is  printed  upon  them.  The  statute  says  this  may  be 
done.  For  us  to  say  that  it  shall  not  is  not  only  to  give  a  liberal  construction 
against  the  voter,  but  to  decide  in  the  teeth  of  plain  provisions  of  law,  not 
capable  of  being  misconstrued.  The  statute  does  not  say  that  the  ticket  shall, 
in  its  entirety,  be  the  ticket  of  one  party  alone, — that  the  name  of  no  person 
shall  appear  upon  it  who  does  not  belong  to  the  political  party  designated 
upon  the  ballot, — it  leaves  any  voter  free  to  support  the  candidates  of  his 
choice,  though  some  may  belong  to  one  party  and  some  to  anotlier.  The  name 
of  the  paity  is  not  required  to  appear  at  the  head  of  the  ticket;  and  the  words 
"People's  Party,"  near  the  center  of  those  under  decision,  is  as  legally  placed 
there  as  are  the  words  "Democratic  Ticket"  at  its  head.  As  there  is  nothing 
in  the  letter  of  the  law  to  forbid  the  use  of  just  such  tickets  as  the  86  cast  for 
the  relator  at  box  6,  upon  what  construction  of  its  reason  and  intent  should 
they  be  rejected,  admitting  that  we  can  resort  to  these  in  such  a  case  to  re- 
strict the  rights  of  a  voter  and  destroy  his  ballot?  It  is  urged  that  such  tick- 
ets tend  to  deceive  the  ignorant  and  unwary  and  entrap  them  into  voting 
against  the  candidates  of  their  choice;  that  such  a  person,  wishing  to  vote  the 
Democratic  ticket,  for  both  state  and  county  offices,  seeing  the  words  "Demo- 
cratic Ticket"  at  the  head  of  these,  would  be  led  to  believe  that  it  contained 
the  name  of  both  the  state  and  county  nominees  of  that  party.  The  law  pre- 
sumes that  eveiy  man  will  read  over  his  ticket  before  he  deposits  it,  or  have 
it  read  to  him  by  somebody  else.  If  he  is  able  to  read  he  is  as  capable  of  know- 
ing what  is  contained  in  the  ticket  as  the  person  who  printed  or  furnished  it 
to  him.  No  one  can  claim  to  be  deceived  by  another  as  to  the  contents  of  a 
paper  which  he  is  just  as  capable  of  reading  and  understanding,  and  has  the 
same  opportunity  of  examining,  as  has  the  party  charged  with  committing 
the  fraud.  If  the  voter  cannot  read  he  cannot  be  entrapped  by  the  heading 
of  the  ticket,  as  he  can  comprehend  tliat  no  more  than  he  can  the  rest  of  its 
contents.  Had  these  tickets  omitted  the  words  "People's  Ticket"  they  would 
have  been  more  calculated  to  deceive  than  they  were  with  these  words  in- 
serted. These  words  at  the  head  of  the  county  ticket  put  the  voter  upon  no- 
tice of  the  fact  that  if  he  cast  the  ballot  he  would  vote  against  the  Democratic 
party,  as  to  county  officers.    We  think  the  ticket  not  calculated  to  deceive, 
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and  not  being  prohibited  by  law  the  court  below  properly  counted  them  for 
the  relator.  See  Shields  v.  McGregor,  4  S.  W.  Rep.  266.  What  we  have  said 
affirms  the  ruling  below  upon  the  motion  to  continue.  If  the  tickets  were 
not  calculated  to  deceive  or  defraud  the  voter  out  of  his  choice  in  the  election, 
it  made  no  difference  that  they  were  intended  to  have  that  effect.  It  was  not 
their  reasonable  effect.  They  were  gotten  up  in  exact  accordance  with  law. 
That  is  all  that  is  required.  If,  by  pursuing  the  requirements  of  the  stat- 
ute, a  voter  is  intended  to  be  entrapped,  and  is  actually  entrapped,  it  is  the 
fault  of  the  law,  which  is  perverted  to  an  improper  use.  It  should  certainly 
not  deprive  a  party  of  an  office,  who  has  received  enough  votes  to  elect  him 
without  counting  those  thus  obtained  through  fraud.  The  affidavit  did  not 
pretend  that  the  votes  thus  obtained  were  sufficient  in  number  to  defeat  the 
relator,  if  those  fairly  voted  gave  him  a  majority. 

As  to  the  objection  to  receiving  the  book  of  the  commissioners'  court  in  ev- 
idence, it  has  been  held  by  this  court  that  the  books  of  another  court  may  be 
received,  though  the  record  of  deeds  cannot,  as  original  evidence.  The  latter 
are  no  more  than  copies,  and  the  originals  must  be  inaccessible  before  copies 
can  be  admitted.  Home  v.  Home,  16  Tex.  602.  But  be  this  as  it  may,  the 
appellant  was  not  damaged  by  their  admission.  The  facts  proved  by  them 
were  fully  established  by  the  original  returns.  These  were  admissible  as 
prima  facie  evidence.  The  law  required  them  to  be  deposited  with  the  county 
clerk  by  the  managers  of  the  election.  They  were  so  deposited  and  were  pro- 
duced by  him  from  his  custody.  They  were  the  acts  of  officers  of  the  law  ap- 
pointed to  make  them  out  and  return  them,  and  the  presumption  was  that  they 
had  performed  their  duty.  1  Greenl.  Ev.  §  485.  If  the  returns  were  incorrect 
the  appellant  should  have  shown  this  by  the  ballot-boxes.  They  were  not 
even  impeached  by  him,  but,  on  the  contrary,  he  alleged  that  he  had  received 
by  these  returns  8,078  votes,  and  the  relator  3,076,  which  was  the  fact  the  re- 
lator sought  to  prove  by  the  book  and  returns.  Moreover,  had  this  proof 
been  left  out,  the  returns  legally  established  would  have  given  the  relator  a 
majority  of  votes,  after  deducting  such  as  were  illegally  cast  for  him  and  en- 
titled him  to  the  office.  The  official  count  showing  that  the  relator  received 
3,076  votes,  and  the  respondent  3,078,  and  the  relator  having  shown  that  he 
was  entitled  to  86  votes  not  counted  for  him,  and  not  more  than  8  illegal  votes 
having  been  cast  in  his  favor,  it  was  fully  established  that  the  relator  was 
elected  by  76  votes,  and  entitled  to  the  office.  It  was  therefore  not  necessary 
to  inquire  whether  he  was  entitled  to  have  the  voteof  precinct  No. 22  counted 
by  the  court. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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Bhodfs  v.  Sansom. 
(Supreme  Court  of  Texas.    December  6, 1887.) 

1.  Trb8pas8-^To  Try  Titlb— Evidencb— Supftctenct. 

In  an  action  of  trespass  to  try  title  to  land,  plaintiff,  to  connect  his  grantor  with 
the  patentee,  produced  two  witnesses  who  testified  that  they  saw  certain  papers  in 
the  land-offioe.  purporting  to  be  transfers  of  the  land  from  patentee  through  various 
persons  to  plaintifrs  grantor,  but  neither  knew  patentee  or  his  signature,  or  had 
any  distinct  recollection  as  to  any  certain  transfer.  Heldt  the  evidence  was  insuffi- 
cient to  show  title  in  the  plaintiff. 

2.  EvioBNCB— Bbst  and  Sbcokdakt— liCST  Rbgobds— Pbooy  of  Loss. 

The  testimony  of  a  witness,  who  had  been  a  clerk  in  the  general  land-office,  that 
he  had  seen  certain  transfers  of  a  land-warrant  on  file  there  as  late  as  1877,  and 
that  shortly  after  they  were  missed  from  the  file,  is  not  proper  and  sufficient  proof 
of  their  loss,  to  admit  parol  evidence  as  to  such  transfers.^ 

Appeal  from  district  court,  EUis  county;  Anson  Eainey,  Judge. 
Action  of  trespass  to  try  title  by  H.  M.  Bbodus,  plaintiff,  against  Marion 
Sansom,  defendant.    Judgment  for  defendant.     Plaintiff  appeals. 
A.  A,  Kemble,  for  appellant.    F.  P.  Potvell,  for  appellee. 

Gaines,  J.  H.  M.  Rhodus,  plaintiff  in  the  court  below  and  appellant  here, 
brought  this  suit  against  Marion  Sansom,  to  recover  a  tract  of  land  described 
in  the  petition.  It  was  an  action  of  trespass  to  try  title,  to  which  the  defend- 
ant pleaded  not  guilty;  and  it  was  incumbent  upon  the  plaintiff  to  show  title 
in  himself,  in  order  to  obtain  judgment  for  the  land  he  claimed.  The  court 
held  his  evidence  insuthcient  for  this  purpose,  and  gave  judgment  against 
him,  and  this  is  assigned  as  error.  The  plaintiff  introduced  in  evidence  a  pat- 
ent from  the  state  of  Texas  to  M.  B.  Atkinson;  and  it  was  admitted  that  he 
had  a  regular  chain  of  conveyance  of  the  land  in  controversy  from  one  Daniel 
Trabue;  so  that  it  devolved  upon  him  to  show  conveyances  from  the  patentee 
to  the  grantor  under  whom  he  claimed.  This  he  sought  to  do  by  proving  a 
transfer  of  the  certificate  from  Atkinson  to  one  A.  !S.  Thurston  and  from 
Thursfon  to  one  R.  P.  Trabue,  and  from  R.  P.  Trabue  to  Daniel  Trabue.  Tlie 
transfers  were  not  produced,  but  plaintiff  introduced  witnesses  to  establish 
by  parol  the  existence  and  loss  of  these  instruments.  The  substance  of  the 
testimony  is  as  follows:  P.  W.  Giraud  testified  by  deposition  that  he  was 
clerk  in  the  general  land-ofiice  from  1856  to  1860,  and  then  again  from  1874 
to  1878;  that  he  "saw  the  transfers  of  said  warrant  [meaning  the  Atkinson 
warrant  or  certificate]  on  file  in  the  general  land-office  with  the  warrant;*' 
that  they  were  on  file  as  late  as  1877,  and  were  after  that  time  missed  from 
the  file;  "but  that  he  was  unable  to  say  whether  the  chain  of  title  was  com- 
plete or  not,"  as  he  "never  examined  them  for  that  purpose."  He  remem- 
bered the  warrant  for  the  reason  that  it  was  transferred  to  his  father-in-law, 
and  he  made  an  abstract  of  the  claim,  about  1877;  but  did  not  know  M.  B. 

1  The  contents  of  a  public  record  can  be  proved  by  secondary  evidence  only  when  it  is 
shown  to  have  been  lost  or  destroyed.  Monk  v.  Carbin,  (Iowa,)  12  N.  W.  Rep.  571 ; 
Cilley  V.  Van  Patten,  (Mich.)  35  N.  W.  Rep.  831.  Secondary  evidence  is  admissible  to 
show  the  contents  of  the  record  of  deeds  which  has  been  destroy^.  Smith  v.  Lindsey, 
(Mo.)  1  8.  W.  Rep.  88.  To  show  that  a  decree  of  divorce  has  been  granted,  where  the 
records  of  the  court  relating  to  the  aUeged  divorce  proceeding  have  oeen  destroyed  by 
fire.  In  re  Edwards,  (Iowa,)  10  N.  W.  Rep.  793.  Where  the  record  of  an  indictment  has 
been  lost  or  destroyed,  secondary  evidence  is  admissible  as  to  the  essential  fact  stated 
therein.  Ex  parte  Carr,  (Neb.)  35  N.  W.  Rep.  409.  Bo  it  was  held  admissible,  in  an  ac- 
tion to  Quiet  title,  to  show  the  contents  of  the  record  in  a  former  foreclosure  suit  affect- 
ing the  land  in  Utlgation,  the  record  having  been  destroyed  by  fire.  Bundy  v.  Cunning- 
ham, (Ind.)  8  N.  E.  Rep.  174;  Robertson  v.  CouncU,  (N.  C.)  3  S.  E.  Rep.  681.  Under  the 
"Burnt  Record  Act"  of  Illinois,  where  the  record  of  deeds,  and  the  original  instnmients 
of  conveyance,  have  been  destroyed  by  fire,  it  is  no  objection  to  the  admission  in  evi- 
dence of  abstracts  of  title,  made  before  the  records  were  destroyed,  that  they  were 
prepared  by  first  taking  down  notes  from  the  record  in  abbreviated  expressions,  and 
then  writing  out  the  notes  in  fuU.  Heinsen  v.  Lamb,  (BL)  7  N.  E.  Rep.  75. 
v.6s.w.no.ll — 54 
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Atkinson.  One  Crozier  testified  that  he  purchased  the  certificate  of  Daniel 
Trabue  for  Crozier  &  Spencer;  that  they  agreed  to  buj  provided  Oldham  & 
White,  after  examination,  found  regular  transfers  down  to  their  vendor. 
George  W.  White  testified  that  as  a  member  of  the  firm  of  Oldham  &  White, 
at  the  instance  of  Crozier  &  Spencer,  he  made  an  examination,  based  upon  the 
papers  in  the  general  land-ofilce,  of  the  title  to  several  tracts  of  land  after- 
wards sold  by  Daniel  Trabue  to  the  last-named  persons;  and  reported  that 
they  were  valid  titles.  He  recollected  there  was  a  tract  of  320  or  640  acres  in 
Ellis  county,  he  thinks,  surveyed  in  the  name  of  Atkinson  or  Atkisson,  but 
did  not  recollect  whether  his  initials  were  M.  B.  or  not.  The  witness  did  not 
know  the  signature  to  any  of  the  transfers,  and,  to  state  it  briefly,  he  had  no 
recollection  of  any  particular  transfer  whatever.  All  this  evidence  was  o1>- 
jected  to  by  defendants,  upon  the  grounds,  among  others,  that  the  loss  of  the 
original  conveyances,  was  not  sufficiently  proved,  and  that  the  testimony  ad- 
duced was  of  itself  incompetent  to  establish  their  execution,  existence,  and 
contents.  The  court,  however,  received  the  evidence,  (there  being  no  jury  in 
the  case,)  took  it  under  advisement,  and  held  it  insufficient  to  establish  plain- 
tiff's title  to  the  land;  and  we  are  of  opinion  that  its  conclusion  was  correct. 
If  any  proper  transfers  of  the  certificates  ever  existed,  the  evidence  showed 
that  they  were  at  one  time  on  file  in  the  land-office,  with  the  other  documents 
relating  to  the  land.  The  proper  method  of  establishing  their  loss  was  by 
the  testimony  of  the  commissioner,  as  the  custodian  of  the  records,  that  he  had 
made  diligent  search  for  the  papers  in  the  land-office,  and  that  they  could  not 
be  found.  See  Edwards  v.  Barioise,  ante,  677,  (decided  at  the  present  term.) 
It  was  not  sufficient  to  show  by  one  who  was  a  clerk  in  that  office  not  later 
than  1878  that  he  had  seen  transfers  there  as  late  as  1877,  and  that  they  were 
subsequently  missed  from  the  file.  But  even  if  a  sufficient  predicate  had  been 
laid  for  the  proof  by  parol  evidence  of  the  intermediate  conveyances  or  trans- 
fers, the  testimony  adduced  was  wholly  insufficient  for  this  purpose.  Giving 
to  it  every  reasonable  intendment,  it  proved  merely  this :  that  the  witnesses 
saw  certain  papers  in  the  land-office,  which  purported  to  be  transfers,  attd  that 
their  conclusion  was  that  they  showed  title  in  Daniel  Trabue.  Neither  of 
them  knew  Atkinson  or  his  signature,  or  seem  to  recollect  as  a  distinct  fact 
anything  about  any  certain  paper  wh^ch  purported  to  be  signed  by  him  or  any 
other  person  through  whom  the  title  was  claimed  to  have  passed  from  him  to 
Trabue.  It  is  too  clear  for  argument  that  a  title  to  land  cannot  be  established 
in  this  manner. 
There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Crafts  o.  Dougherty. 
(Supreme  Cov/rt  of  Texas,    January  18, 1888.) 

1.  MOKTOAOBS  — SAIiBS  UNDEB  PoWER  —  DBLBOATION  OF  AUTHOBITT  —  RiOHTS  OF  PUB- 

CHA8BR. 

A  mortgage  conferred  a  power  of  sale  on  the  mortgagee  in  case  of  default,  bnt 
did  not  empower  him  to  delegate  his  authority.  On  default  the  mortgagee's  agent 
made  the  sale.  Seld^  that  such  sale,  though  not  depriving  the  mortgagor  of  the 
right  to  redeem,  conferred  aU  the  mortgagee's  rights  on  the  purchaser,  and  the 
mortgagor  oannot  maintain  an  action  ox  trespass  to  try  title  against  such  pur- 
chaser. 

2.  Evidence— Best  and  Secondary— Deed— Ceutipied  Copt. 

In  trespass  to  try  title,  a  certified  copy  of  a  deed  was  offered  in  evidence,  on  the 
ground  that  the  original  had  been  sent  to  the  clerk  of  a  court  in  another  jurisdic- 
tion, with  a  commission  to  take  depositions.  The  clerk  had  been  written  to  several 
times  for  the  deed,  but  had  made  no  reply.  No  other  effort  appeared  to  have  been 
made  to  procure  the  deed.    Held,  that  the  copy  was  erroneously  admitted.* 

*  As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  contents  of 
written  instruments,  see  Silva  v.  Rankin,  (Oa.)  4  S.  E.  Rep.  756. 
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Appeal  from  district  court,  Cameron  countj;  John  C.  ItussELii,  Judge. 
Action  of  trespass  to  try  title  brought  by  W.  A.  Crafts  against  James  L. 
Dougherty.    Verdict  and  judgment  were  for  defendant,  and  plaintiff  appeals. 
CooptDood  <&  8on,  for  appellant.    MoCampbelle  cfe  Welehf  for  appellee. 

Stayton»  J.  This  is  an  action  of  trespass  to  try  title,  instituted  by  appel- 
lant August  17, 1878;  but  the  petition  further  seeks  to  have  a  deed  canceled 
under  which  it  is  claimed  the  appellee  asserts  title. 

On  February  20,  1870,  Edward  Dougherty  conveyed  the  land  in  controversy 
to  the  appellant  by  a  deed  which  recited  a  consideration  of  $8,000;  but  the 
evidence  shows  that  the  real  consideration  was  $1,500,  of  which  $200  was 
paid  at  the  time  of  the  conveyance,  and  simultaneously  with  the  making  of 
the  deed  appellant  executed  to  his  vendor  a  mortgage  on  the  land  to  secure 
the  unpaid  purchase  money,  which  empowered  him,  his  heirs  or  assigns,  to 
sell  the  land  if  default  was  made  in  the  payment  of  the  purcliase  money.  All 
the  purchase  money,  except  $600,  having  been  paid  on  June  10,  1871,  appel- 
lant executed  a  mortgage  to  his  vendor  on  the  same  land,  which  recited  that 
it  was  "intended  as  a  mortgage,  and  to  stand  in  the  stead  of  a  mortgage  ex- 
ecuted by  me  to  said  Edward  Dougherty  on  twentieth  day  of  February, 
1870,  and  to  secure  the  payment  of  the  sum  of  $600  in  specie  coin,  being  a 
part  of  the  original  purchase  money  of  said  tract."  This  mortgage  also  em- 
powered Edward  Dougherty,  his  heirs  or  assigns,  to  sell  the  property  at  public 
auction  in  case  default  was  made  in  the  payment  of  the  balance  of  the  pur- 
chase money,  which  was  evidenced  by  a  note,  of  same  date  as  this  last  mort- 
gage, due  one  year  after  its  date.  This  note  not  having  been  paid,  Edward 
Dougherty  wrote  the  following  letter  to  A.  J.  Leo: 

"BBOWNSviLLEt  TEXAS,  April  26, 1876. 

**A,  J.  LeOy  Esq.,  Hidalgo,  Texas — ^Dbar  Sib :  Herewith  please  find  the  orig- 
inal trust  deed  and  note  of  Welcome  A.  Crafts  to  me  for  part  of  the  purchase 
money  of  the  lands  known  as  Zacatal.  I  desire  you  to  act  for  me  in  making 
the  sale  on  second  of  May,  and  to  announce  before  the  sale  the  fact  that  you 
demand  payment  in  my  name.  If  any  person  pay  the  note  and  interest  for 
Mr.  Crafts,  you  will  give  up  the  note,  but  if  not  you  will  proceed  to  sell  the 
land  to  the  highest  bidder  for  cash  in  coin.  If  no  person  bid  the  whole  amount 
of  the  debt  and  interest,  I  desire  you  to  bid  it  in  for  me  in  the  name  of  my 
son,  James  L.  Dougherty.    I  am, 

"Respectfully,  yours,  etc.,  Edwabd  Dougherty.** 

Under  the  authority  thus  conferred  upon  him,  Leo  sold  the  property  in 
accordance  with  the  terms  of  the  trust  deed,  and  it  was  bid  in  in  the  name  of 
James  L.  Dougherty.  Edward  Dougherty  subsequently  executed  a  deed  for 
the  land.  An  adjustment  of  the  amount  for  which  the  land  was  bid  off  was 
made  between  Edward  and  James  L.  Dougherty,  and  the  latter  seems  to  have 
been  the  owner  and  holder  of  the  note  for  $600,  executed  by  appellant  to 
Edward  Dougherty.  This  note  has  never  been  paid  by  appellant  in  part  or 
in  whole.  The  deed  from  Edward  Dougherty  to  appellee  bears  date  May  2, 
1876,  but  it  is  evident  that  it  was  not  executed  and  delivered  until  about  the 
month  of  September  of  that  year.  The  petition  alleges,  as  a  ground  for  can- 
celing the  deed  under  which  the  appellee  claims,  want  of  authority  in  Leo 
to  make  a  sale  under  the  mortgage;  collusion  between  Edward  Dougherty, 
A.  J.  Leo,  and  the  appellee  to  prevent  fair  competition  in  bidding;  that  the 
appellee  and  Leo  made,  or  caused  to  be  made,  the  deed  under  which  the 
former  claims  during  the  absence  of  Edward  Dougherty  from  the  state,  but 
it  admits  the  execution  of  the  mortgage  under  which  Leo  assumed  the  power 
to  make  the  sale,  and  of  the  note  secured  by  it,  and  in  no  way  claims  that  the 
note  had  been  paid  or  tenders  payment.  There  are  29  assignments  of  error, 
which,  in  view  of  the  general  questions  involved  in  the  case,  it  will  not  be 
necessaiy  to  consider  separately. 
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That  the  sale  made  by  Leo,  in  the  attempted  execution  of  the  power  given 
in  the  mortgage  to  Edward  Dougherty,  did  not  divest  the  appellant  of  any 
right  he  may  liave  had,  is  too  clear  for  controversy.  Fuller  y.  O'Neal^  ante^ 
181,  (decided  at  last  Tyler  term.)  It  does  not  follow  from  this,  however, 
that  the  deed  delivered  to  the  appellee  by  Edward  Dougherty  did  not  vest 
in  him  whatever  right  Edward  Dougherty  had  to  the  land.  Whether  that 
deed  was  actually  signed  by  Edward  Dougherty,  or  whether  it  was  executed 
at  the  time  it  bears  date,  or  was  antedated,  was  a  matter  of  no  importance 
in  considering  its  effect,  as  between  Edward  Dougherty  and  the  appellee; 
for  it  became  the  deed  of  Edward  Dougherty  when  he  delivered  it  to  the 
appellee.  Under  a  long  line  of  decisions  in  this  state,  it  must  be  held  that 
the  legal  title  to  the  land  in  controversy  remained  in  Edward  Dougherty  after 
he  executed  the  deed  under  which  the  appellant  claims.  Dunlap  v.  Wright, 
11  Tex.  597;  Baker  v  Ramey,  27  Tex,  52;  Jackson  v.  Palmer.  52  Tex.  434; 
HanU  V.  CaUin,  58  Tex.  8;  Rooaetelt  v.  Davis,  49  Tex.  463.  The  deed  of 
Edward  Dougherty  to  the  appellee  passed  to  him  the  legal  and  superior  title 
to  the  land,  and  under  his  pleadings,  which  were  only  those  usual  in  actions 
of  trespass  to  try  title,  he  was  entitled  to  prove  any  fact  which  evidenced  the 
character  of  title  or  right  that  by  it  passed  to  him.  He  was  entitled  to  offer 
in  evidence  the  two  mortgages,  which,  as  they  were  executed,  showed  that  the 
plaintiff  took  under  the  deed  to  himself  only  a  right  to  have  the  legal  or  su- 
perior right  to  the  land  by  paying  the  purchase  money  as  he  agreed  to  do,  and 
that  until  this  was  done  his  vendor  had  the  superior  right  to  the  land;  and  he 
was  entitled  to  show  that  the  purchase  money  had  never  been  paid,  and  that 
for  this  reason  the  deed  under  which  appellant  claims  did  not  pass  the  supe- 
rior title.  The  appellant  had  made  default  in  the  payment  of  the  purchase 
money  long  before  the  deed  under  which  the  appellee  claims  was  executed. 

As  said  in  Dunlap  v.  Wright :  **This  is  not  a  suit  for  specific  performance. 
It  is  not  one  in  which  the  plaintiff  shows  equity,  and,  if  in  default,  gives 
some  reasonable  excuse,  and  an  offer.to  do  equity,  calls  on  the  court  to  en- 
force his  right.  It  is  based  on  a  supposed  mere  nakt^  legal  right;  and  we  have 
seen  that,  without  performance  on  his  part,  the  vendor,  and  not  the  vendee, 
has  the  superior  title,  and,  at  least,  if  in,  is  entitled  to  retain  possession."  The 
appellee  holding  under  a  deed  from  the  vendor  of  the  appellant  has  all  the 
legal  rights  his  vendor  had  in  or  to  the  land,  and,  holding  the  purchase-money 
note,  he  had  the  same  right  to  have  it  paid  as  had  his  vendor,  before  the  su- 
perior right  to  the  land  can  vest  in  the  appellant.  Under  the  facts,  the  ap- 
pellant was  not  entitled  to  a  judgment  for  the  land,  nor  to  disturb  the  posses- 
sion which  the  appellee  took  under  his  deed.  Harris  v.  Catlin,  53  Tex.  8; 
Jackson  v.  Palmer,  52  Tex.  434;  Masterson  v.  Cohen,  46  Tex.  520;  Hale  v. 
Baker,  60  Tex.  217.  Whether  the  appellant  had  equities  which  might  have 
been  enforced  had  he  pleaded  them,  and  offered  to  do  equity,  as  the  case  is 
presented,  it  is  unnecessary  to  consider. 

It  was  made  to  appear  by  the  appellant,  in  proving  common  source  of  title, 
that  the  appellee  holds  under  a  deed  from  Edward  Dougherty,  and  in  consid- 
ering the  merits  of  the  case  we  have  treated  it  as  though  that  fact  was  shown 
in  such  manner  as  to  avail  the  appellee.  The  appellee  offered  in  evidence  a 
certified  copy  of  the  deed  from  Edward  Dougherty  to  himself,  and  this  was 
objected  to  on  the  ground  that  the  non-production  of  the  original  was  not  ac- 
counted for.  The  evidence  offered  to  excuse  the  non-production  of  the  orig- 
inal showed  that  it  had  been  attached  to  a  commission  sent  by  the  appel- 
lee to  Wharton  county  in  1880,  to  take  the  deposition  of  a  witness  there  re- 
siding; that  it  was  sent  to  the  clerk  of  the  district  court  of  that  county,  and 
had  not  been  returned,  but  that  the  appellee  and  others  had  written  several 
letters  to  the  clerk  in  reference  to  it,  but  had  received  no  replies.  No  further 
effort  was  shown  to  have  been  made  to  procure  the  deed,  and  we  are  of  the 
opinion  that  this  evidence  did  not  show  that  the  original  deed  had  been  lost 
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or  destroy ed»  or  that  it  could  not  have  been  obtained  by  the  exercise  of  rea- 
sonable diligence. 

The  court  erred  in  admitting  in  evidence  the  certified  copy  of  the  deed,  and 
for  this  reason  the  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 


Boyd  v.  State. 
(Court  of  Appeals  of  Texas.    January  28, 1888.) 

1.  Laboeny— What  CoNSTiTUTBa— Instruction. 

The  trial  court  declined  to  charge  that,  to  convict  of  laroenr,  the  jury  must  believe 
beyond  a  reasonahle  doubt  that  acoused  is  guilty  of  the  original  fraudulent  taking, 
and  that  any  subsequent  connection  with  the  stolen  property,  although  tending  to 
show  his  giult  of  other  offend,  will  not  authorize  his  conviction  of  the  theft.  Meld 
error.* 

3.  Same— Rbcbnt  Possession  of  Stolen  GkwDS—lNSTRUOTiONS. 

Upon  a  trial  of  an  indictment  for  larceny,  where  the  evidence  tends  to  show  re- 
cent possession  by  the  accused  of  the  stolen  property,  it  is  error  for  the  trial  court 
to  refuse  to  instruct  that  such  possession  was  not  positive  proof  of  guilt,  but  only  a 
circumstance  tending  to  show  guilt.* 

3.  Same. 

Notwithstanding  the  general  rule  that  recent  possession,  unexplained,  of  stolen 
goods,  gives  rise  to  the  presumption  of  guilt  of  the  larceny,  it  is  error  for  the  trial 
court  to  refuse  to  instruct  that  the  question  whether  the  possession  of  the  stolen 
goods  was  recent  is  for  the  jury,  on  all  the  evidence,  and  unless  they  should  so  find 
no  such  presumption  would  arise. 

4.  Same— Circumstantial  Evidence— Instructions. 

Where  there  is  no  positive  proof  connecting  accused  with  the  offense,  and  the  evi- 
dence is  wholly  circumstantial,  it  is  error  for  the  trial  court  to  refuse  to  instruct 
upon  the  law  of  evidence  of  that  character. 

5.  Same- Accomplice  as  Witness— Corroboration. 

Where  the  principal  witness  against  accused  was  an  accomplice,  the  trial  court 
erred  in  refusing  a  charge  setting  out  the  principle  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice,  unless  corroborated  by  other  evidence,  and  de- 
fining who  was  an  accomplice.* 

Appeal  from  district  court,  Jones  county;  J.  Y.  Cogkrell,  Judge. 

An  indictment  of  James  Boyd  for  larceny.  From  a  judgment  of  conviction 
defendant  appeals. 

Following  is  a  risunU  of  the  evidence: 

The  state  proved  by  the  witness  W.  T.  Wright  the  ownership  and  possession 
of  the  cow  as  alleged  in  the  indictment,  the  disappearance  of  the  animal  from 
its  range  in  Taylor  county,  and  its  subsequent  recovery  in  Jones  county. 
Meanwhile  Wright's  brand  "A.  B.,"  had  been  "barred  out,"  and  another 
brand  placed  on  the  animal .  It  proved  also  that  this  was  one  of  several  animals 
taken  by  the  sheriff  of  Jones  county  from  the  possession  of  defendant  and 
Willis  soon  after  the  brand  on  the  several  animals  had  l>een  clianged.  Several 
witnesses  testified  that  the  original  brand  on  the  animal  was  "  barred  out, "  and 

1  Where  possession  of  property  is  obtained  lawfuUy,  the  subsequent  appropriation  of 
the  same,  animo  furandl,  to  the  taker's  use,  does  not  constitute  larceny.  Hill  v.  &tate, 
(Wis.)  15  N.  W.  Rep.  445;  Mayes  v.  State,  (Tenn.)  4  S.  W.  Rep.  659;  Guest  v.  State, 
<Tex.)  6  S.  W.  Rep.  840;  Stokeley  v.  State,  (Tex.)  6  8.  W.  Rep.  588;  Willis  v.  State, 
(Tex.)  poetj  856,  857. 

*  As  to  the  weight  to  be  assigned  to  the  fact  of  the  possession  of  stolen  goods  recently 
after  the  theft,  see  State  v.  Kirkpatrick,  (Iowa,)  34  N.  W,  Rep.  801,  and  note ;  People  v. 
Flynn,  (CaU  15  Pac.  Rep.  102:  Bean  v.  State,  (Tex.)  5  S.  W.  Rep.  525;  Moreno  v.  State, 
(Tex.)  6  S.  W.  Rep.  299;  Stockman  v.  State,  (Tex.)  Id.  298;  State  v.  Castor,  (Mo.)  5  S. 
W.  Rep.  906. 

*  Concerning  the  necessity  of  corroborating  the  testimony  of  an  accomplice,  in  order 
to  sustain  a  conviction,  and  the  extent  of  such  corroboration,  see  People  v.  Elliott,  (N. 
Y,)  12  N.  E.  Rep.  602,  and  note;  People  v.Kunz,  (Gal.)  14  Pac.  Rep.  836;  Patterson  v. 
Com.  (Kv.)  5  S.  W.  Rep.  887;  People  v.  Clough,  (Cal.)  15  Pac.  Rep.  5;  State  v.  Dana, 
(Vt.)  10  Atl.  Rop.  737;  Dodson  v.  State,  (Tex.)  6  S.  W.  Rep.  548.  As  to  who  is  an  ac- 
complice within  the  rule,  see  Smith  v.  State,  (Tex.)  5  S.  W.  Rep.  219,  and  note. 
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another  one  placed  on  the  animal,  by  or  under  the  direction  of  the  defendant. 
None  of  the  witnesses  testified  to  a  single  fact  connecting  the  defendant  or 
other  person  with  the  actual  taking  of  the  animal;  but  all  affirmed  that, 
when  they  first  saw  the  animal,  it  was  in  the  possession  of  defendant.  The 
witness  Mixon  testified,  in  substance,  that  defendant  sent  for  him  to  help  him 
brand  certain  animals.  On  his  arrival  at  defendant's  pen  he  found  him  in  pos- 
session of  several  animals,  one  of  which  was  the  animal  described  in  the  indii^ 
ment.  Willis  soon  afterwards  removed  them.  The  A.  B.  brand  was  barred 
out  under  the  direction  of  the  defendant.  This  transaction  was  speedily  fol- 
lowed by  the  arrest  of  defendant  and  Willis,  when  the  witness  went  upon  the 
"dodge. "  He  saw  defendant  soon  after  his  release  from  custody,  and  promised 
to  aid  defendant  in  his  trouble,  but  declined  to  execute  a  bill  of  sale  of  the 
animal  to  the  defendant,  or  to  leave  the  oountpy  on  a  horse  and  money  to  be 
provided  by  defendant;  but  he  did  agree  to  and  did  keep  in  hiding,  in  order  to 
avoid  testifying  against  defendant,  until  he  was  captured  by  the  sheriff.  He 
denied  that  he  ever  sold  the  cow  to  defendant  or  Willis,  or  either  or  both  of 
them.  He  did  buy  a  horse  from  Willis  on  credit,  agreeing  to  pay  $40  for  the 
same.  Witness  knew  nothing  about  the  taking  of  the  cow.  He  never  saw 
it  before  he  saw  it  in  defendant's  pen.  One  witness  for  the  defense  testified* 
in  effect,  that,  after  the  seizure  of  the  cattle  by  the  sheriff  of  Jones  county, 
he  heard  the  state's  witness  Mixon  say  that  he  had  tried  to  get  defendant  and 
Willis  to  go  with  him  to  some  point  where  he  was  not  known,  where  he  could 
"fix  up"  a  bill  of  sale  of  the  cattle  to  defendant  and  Willis.  Another  witness, 
defendant's  wife,  testified  that  she  heard  a  conversation  between  defendant 
and  Mixon,  concerning  the  purchase  by  the  former  from  the  latter  of  some 
cattle,  but  she  could  not  repeat  the  substance  of  the  conversation'. 

The  charge  of  the  court  referred  to  in  the  last  head-note  of  this  report  reads 
as  follows:  "A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice, 
unless  corroborated  by  other  evidence  tending  to  connect  the  defendant  with 
the  offense  committed;  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense.  An  accomplice,  as  the  word  is  here 
used,  means  any  one  connected  with  the  crime  committed,  either  as  as  a  prin- 
cipal offender  as  given  you  in  the  foregoing  charge.  It  means  a  person  con- 
nected with  the  crime  by  some  unlawful  act  on  his  part,  transpiring  either 
before,  at  the  time  of,  or  after  the  commission  of  the  offense,  and  depends  on 
whether  he  was  present  and  participated  in  the  commission  of  the  crime 
charged." 

C,  /.  Eoans,  Jones  tA  Cunningham,  and  F,  Q,  Thurmond,  for  appellant. 
Asst.  Atty,  Gen,  Davidson,  for  the  State. 

White,  P.  J.  Appellant  and  one  Willis  were  jointly  indicted  for  the  theft 
of  one  head  of  cattle,  the  property  of  one  W.  T.  Wright.  They  severed  on  the 
trial,  and  each  was  separately  convicted,  and  both  cases  are  on  appeal  to  this 
court.  By  the  testimony  of  W.  T.  Wright,  the  alleged  owner,  it  appears  that 
his  home  was  in  Taylor  county,  and  that  the  range  of  the  animal  was  on  Elm 
creek,  one  and  a  half  miles  west  of  Abeline,  in  Taylor  county.  He  had  not 
seen  the  cow  for  three  months,  and  did  not  know  she  had  been  stolen  until  he 
was  notified.  He  found  her  in,  and  received  her  from,  the  possession  of  the 
sheriff  of  Jones  county,  who  had  taken  her  from  the  possession  of  appellant 
and  others  in  the  latter  county.  There  is  no  testimony,  either  positive  or  cir- 
cumstantial, going  to  show  that  the  defendants,  or  any  one  with  whom  they 
might  be  supposed  to  have  been  acting  in  concert,  were  ever  seen  taking  or  in 
possession  of  the  cow  in  Taylor  county.  On  the  contrary,  the  first  time  de- 
fendants are  shown  in  possession  of,  or  as  having  any  connection  with,  the 
animal  is  at  appellant  Boyd's  pen,  some  20  miles  from  Anson,  in  Jones  county, 
where  they  are  shown  to  have  changed  the  marks  and  brands  upon  it. 

At  most,  this  evidence  makes  the  case  one  of  recent  possession.    Recent 
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possession  is  not  positive  evidence  of  theft;  it  is  but  a  circumstance  tending 
to  establish  it.  A  case  depending  alone  upon  recent  possession  is  a  case  of 
circumstantial  evidence,  and  the  law  pertaining  to  that  character  of  case 
should  be  submitted  to  the  jury,  because  while,  under  certain  conditions,  re- 
cent possession  will  support  a  conviction  for  theft,  it  is,  in  connection  with 
such  other  conditions,  only  one  of  the  circumstances  from  wbicli  guilt  is  in* 
f erred.  Ferry  v.  State,  41  Tex.  484;  Faullcner  v.  State.  16  Tex.  App.  116; 
Lehman  v.  State,  18  Tex.  App.  174;  Sullimn  v.  State.  Id.  623;  Soott  v. 
StaU,  19  Tex.  App.  325;  Schultz  v.  State,  20  Tex.  App.  308;  Ayres  v.  State, 
21  Tex.  App.  400;  Willson,  Tex.  Grim.  Laws,  §  1299.  Being  a  case  of  cir- 
cumstantial evidence,  it  was  error  in  the  court  to  omit  to  charge,  and  error 
to  refuse,  the  special  requested  instructions  to  the  jury  with  regard  to  the  law 
governing  such  character  of  cases. 

With  regard  to  recent  possession  in  general  terms  the  rule  is  that  if  a 
party,  in  whose  exclusive  possession  property  recently  stolen  is  found,  fails 
reasonably  to  account  for  his  possession  when  called  upon  to  explain,  or  when 
the  facts  are  such  as  to  demand  an  explanation,  the  presumption  of  guilt  aris- 
ing from  recent  loss  and  possession  will  warrant  a  conviction  without  the 
necessity  of  further  proof.  Robinson's  Case,  22  Tex.  App.  690,  and  5  S.  W, 
Eep.  509;  Willson,  Tex.  Grim.  Laws,  §§  1299, 1300.  In  such  case,  however, 
it  should  be  left  to  the  jury,  under  proper  instructions,  to  determine  the  ques- 
tion of  recent  possession,  and  they  should  be  explicitly  instructed  that,  unless 
they  found  such  possession  was  recent,  they  would  indulge  no  presumption  of 
defendant's  guilt  because  of  the  fact  of  his  being  found  in  possession  of  the 
property.  Bragg  v.  State,  17  Tex.  App.  219;  Curlings  Case,  23  Tex.  App. 
681,  6  S.  W.  Rep.  186;  McCoy  v.  State,  44  Tex.  616;  Willson,  Tex,  Grim. 
Laws,  §  1306.  The  court  omitted  any  charge  upon  this  branch  of  the  law  of 
the  case,  and  refused  a  special  instruction  calling  attention  to  the  matter. 

As  stated  above,  there  was  no  direct  evidence  as  to  the  original  taking  of 
the  animal.  It  seems  quite  clear,  however,  that  defendants  had  every  reason 
to  know  and  believe  that  the  cow  was  stolen  when  they  changed  her  mark 
and  brand,  and  when  they  received  her  into  their  possession;  and  it  does  ap- 
pear to  us  that  much  trouble  encountered  by  the  prosecution  might  have  been 
avoided  by  trying  the  defendants  as  receivers  of  stolen  property,  under  article 
743  of  the  Penal  Gode;  or,  perhaps  better  still,  for  altering  and  defacing  the 
mark  and  brand,  as  provided  in  article  760  of  the  Penal  C^e,  both  of  which 
offenses  are  punishable  as  is  theft.  The  prosecution,  however,  being  for  theft, 
and  it  being  absolutely  essential  in  support  of  that  charge  to  connect  the  de- 
fendant with  the  original  taking  to  warrant  his  conviction,  without  such  proof 
of  conviction,  any  subsequent  guilty  connection  with  the  stolen  animal,  such 
as  a  receiver  of  the  same,  or  as  the  party  who  had  illegally  altered  the  mark 
or  brand,  would  not  be  sufficient  to  warrant  the  conviction  for  theft.  "To 
inculpate  a  defendant  as  a  principal  offender  in  the  crime  of  theft,  the  state 
must  show  that  he  had  some  connection  with  or  complicity  in  the  taking  of 
the  property.  It  does  not  suffice  to  prove  that  subsequent  to  the  taking,  and 
without  complicity  therein,  but  with  knowledge  that  the  property  had  been 
stolen,  he  aided  the  taker  to  dispose  of  it.  Cohea  v.  State,  9  Tex.  App.  173; 
McAffee  v.  State,  14  Tex.  App.  668:  TucTcer  v.  State,  21  Tex.  App.  699. 
Without  a  very  clear  and  positive  understanding  of  this  principle  of  law,  it  is 
manifest  that  an  ordinary  jury  would  be  misled  as  to  the  character  and  weight 
to  be  attached  to  the  subsequent  inculpatory  acts  of  defendant,  though  not 
connected  with  the  original  taking.  Appreciating  this  danger,  and  to  avoid 
it,  defendant  requested  a  special  Instruction,  which  the  court  refused,  and 
which  was,  in  effect,  that,  "before  the  jury  can  convict  defendant,  they  must 
believe,  beyond  a  reasonable  doubt,  that  he  is  guilty  of  the  original  fraudu- 
lent taking,  and  any  subsequent  connection  after  the  taking  would  not  be 
theft,  either  in  good  or  bad  faith;  and  if  the  jury  believe  that  the  defendant 
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purchased  the  cow  from  Mixon»  or  any  other  party,  after  the  fraudulent  tak- 
ing, either  in  good  or  bad  faith,  he  is  not  guilty  of  theft."  Clayton  v.  State, 
15  Tex.  App.  348;  Barrett  v.  State,  18  Tex.  App.  64;  Phillips  v.  State,  19 
Tex.  App.  169;  Morrow's  Case,  22  Tex.  App.  240;  2  S.  W.  Rep.  624;  Curlings 
Case,  supra.  It  was  error  to  refuse  this  instruction,  under  the  circumstances 
of  this  case.    See  Willson,  Tex.  Grim.  Laws,  §  1306. 

As  to  the  testimony  of  the  accomplice,  Mixon,  we  are  of  the  opinion  the 
charge  was  not  sufficiently  explicit  upon  the  character  of  the  corroboration. 
Such  testimony  must  be  corroborated,  not  merely  as  to  show  that  such  a  crime 
as  the  one  charged  was  committed,  but  the  defendant's  complicity  in  the  crime 
committed.  Code  Crim.  Proc.  art.  741.  The  material  matter  in  this  case  was 
the  original  taking — in  other  words,  the  theft — of  the  animal;  and  while  it 
may  be  that  the  subsequent  acts  of  defendant  would  tend,  in  some  degree,  to 
show  complicity  in  the  original  taking,  and  while,  as  to  these  acts,  the  accom- 
plice's testimony  was  corroborated,  these  acts,  as  we  have  seen,  did  not  prove 
the  original  taking,  and,  under  the  circumstances  in  this  case,  tended  very 
slightly,  if  at  all,  to  prove  it,  because  whatever  of  corroboration  there  is  in  the 
evidence  is  alone  as  to  matters  occurring  subsequent  to  the  crime  charged; 
that  is,  subsequent  to  the  actual  taking  or  theft.  As  to  the  original  taking, 
the  accomplice  himself  professed  to  know  nothing  of  it.  It  is  a  serious  ques- 
tion, which  we  do  not  now  feel  called  upon  to  answer,  as  to  whether  the  cor- 
roboration in  this  case  is  of  a  cliaracter  such  as  is  contemplated  by  and  would 
be  held  sufficient  under  the  statute  as  to  the  main  fact  charged  in  this  case. 
Roach  V.  State,  8  Tex.  App.  478;  Harper  v.  State,  11  Tex.  App.  1;  Dunn  v. 
State,  15  Tex.  App.  560.  It  certainly  is  not  sufficiently  conclusive  without 
proof  aliunde  of  the  main  fact,  which  fact,  it  is  true,  may  be  established  by 
the  recent  possession,  unexplained,  of  the  property. 

For  the  errors  we  have  pointed  out  the  Judgment  will  be  reversed  and  the 
cause  remanded. 


Willis  ©.  State. 

(Cowrt  of  Appeals  of  Texas.    January  28, 1888.) 

liiRciiNT— What  Constitutes-— Instbuotions. 

In  an  hidictment  for  Uuroeny,  where,  from  the  evidence,  it  appears  that  defend- 
ants connection  with  the  property  oommenced  after  it  had  already  been  stolen,  and 
tbat  what  he  did  was  at  the  request  and  for  the  benefit  of  other  persons,  an  omission 
of  the  court,  in  applying  the  law  directly  to  the  facts,  to  instruct  the  jury  that  de- 
fendant must  have  taken  the  property  with  the  intent  to  appropriate  it  to  his  own 
use  and  benefit,  is  error,  although  the  court  had  previously  charged  the  jury  as  to 
what  constituted  theft.  > 

Appeal  from  district  court,  Jones  county;  J.  Y.  Gookrell,  Judge. 

The  opinion  discloses  the  nature  of  the  case.  The  penalty  assessed  was  a 
term  of  four  years  in  the  penitentiary.  The  proof  in  this  case  was  substan- 
tially the  same  as  that  developed  on  the  trial  of  Boyd,  ante,  853.  Mixon, 
however,  testified  that  defendant  re.ached  Boyd's  pen  after  he  (Mixon)  did; 
asked  what  was  to  be  done  with  the  cattle,  and  proceeded  to  help  *'bar  out" 
and  change  the  brands.  He  asserted  no  proprietory  interest  in  the  cattle, 
and  was  not  shown  to  have  had  any  other  connection  with  the  cattle,  either 
previous  or  subsequent  to  the  branding. 

Jones  dk  Cunningham,  C,  J.  J£t>ans,  and  F»  Q,  Thurmond,  for  appellant. 
Asst.  Atty.  Qen,  Davidson,  for  the  State. 

White,  P.  J.  This  is  a  companion  case  to  that  of  Boyd  v.  State,  antSy  853, 
just  decided,  appellant  having  been  jointly  indicted  with  Boyd  in  the  theft  of 

>  See  Boyd  v.  State,  offUe,  858. 
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W.  T.  Wright's  cow.     We  propose  to  discuss  only  those  questions  which  do 
not  arise  in  Boyd's  case. 

1.  At  the  trial,  the  state  proved  that  other  animals,  not  belonging  to  de- 
fendant, were  found  in  their  possession,  and  whose  marks  and  brands  had  l)een 
altered  by  defendants  at  the  same  time  and  place,  and  in  the  same  manner, 
and  under  simiiar  circumstances,  as  was  with  the  cow  in  controversy.  The 
scope*  object,  and  purpose  of  the  admission  of  this  testimony  was  not  ex- 
plained and  limited  by  the  charge  of  the  court  to  the  jury.  Having  admitted 
this  evidence,  it  devolved  upon  the  court,  in  its  charge  to  the  jury,  to  limit  it 
to  its  legitimate  purposes.  Maine^s  Case,  28  Tex.  App.  568,  5  3.  W.  Hep. 
123;  Wheeler's  Case,  23  Tex.  App.  598,  5  S.  W.  Rep.  160;  MayfleWs  Case,  23 
Tex.  App.  645,  5  S.  W.  Rep.  161. 

2.  In  the  fifth  paragraph  of  the  charge,  where  the  court  is  making  an  apppli- 
cation  of  the  law  directly  to  the  facts,  it  omits  to  instruct  them  that  it  was 
essential  that  defendant  should  have  taken  the  cow  with  intent  to  appro- 
priate  it  to  his  own  use  and  benefit.  This  is  part  of  the  statutory  definition 
of  theft,  and  is  essential  as  an  allegation  to  the  validity  of  an  indictment  for 
that  crime,  (Pen.  Code,  art.  724;  State  v.  Sherlock,  26  Tex.  106;  Willson. 
Tex.  Grim.  Laws,  §  1255,)  and  is  an  essential  element  of  the  crime  itself. 
We  cannot  say  that  such  omission  was  not  an  error,  under  the  facts  of  this 
case,  notwithstanding  the  court  had  previously  charged  the  definition  of  theft 
in  the  statutory  language.  The  pertinency  and  necessity  of  such  a  charge,  in 
this  particular  case,  is  shown  by  the  evidence.  This  appellant  was  never  seen 
to  take,  was  never  heard  to  claim,  and  was  never  seen  in  possession  of,  the 
animal  under  any  circumstances  which  could  indicate  an  assertion  of  owner- 
ship in  it  by  him.  His  entire  connection  with  the  animal  appears  to  have 
commenced  after  it  had  been  already  stolen,  and  whatever  he  did  afterwards 
seems  to  have  been  done  at  the  instance  and  for  the  benefit  of  otliers,  and  not 
for  **his  own  use  or  benefit."  If  he  had  been  shown  to  be  one  of  the  original 
fraudulent  takers,  he  would  unquestionably  be  held  liable,  even  though  it 
might  appear  that  the  taking  was  for  the  use  and  benefit  of  some  one  of  those 
acting  with  him,  and  not  for  himself.  But  this  is  not  the  case  presented. 
We  tliink  the  omission  in  this  instance  was  calculated  to  prejudice  the  rights 
of  this  appellant. 

8.  Other  objections  are  urged  to  certain  paragraphs  of  the  charge  as  given, 
which  we  do  not  think  material  when  the  charge  is  considered  as  a  whole. 
Defendant  asked  a  special  instruction,  which,  we  are  of  opinion,  he  was  en- 
titled to,  and  which  was  refused.  This  instruction  was,  in  effect,  that  "if 
Boyd  bought  the  cow  from  Mixon,  whether  in  good  or  bad  faith,  and  that  de- 
fendant's connection  with  the  cow  was  only  to  aid  him  in  disposing  of  the 
cow;  in  other  words,  if  said  cow  was  stolen  by  some  one  else  tlian  defendant, 
and  sold  to  Boyd, — ^the  defendant's  subsequent  connection  with  said  cow  would 
not  be  theft,  and  if  you  do  so  find,  you  will  find  defendant  not  guilty.*' 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause  re- 
manded. 


Wu^Lis  et  aL  o.  Statb. 
(Ccvrt  of  Appeals  of  Texas.    February  1, 1S88.) 
1.  Larcewt— What  Constitutes  Offense— -Instructions. 

Where,  upon  the  trial  of  several  defendants  for  larceny,  the  only  evidence  con- 
necting one  of  the  defendants  with  the  larceny  is  the  fact  that  be  bad  assisted  in 
branding  the  cattle,  it  is  error  for  the  trial  judge  to  refuse  to  instruct  the  jury,  on 
request,  that  if  they  believe  that  the  defendant  was  requested  to  assist  in  the 
branding,  without  a  previous  agreement  or  participation  in  the  offense  charged,  they 
should  acquit  him.' 

>8ee  Boyd  v.  State,  ante,  858. 

Digitized  by  VjOOQ IC 


868  SODTHWKSTEBN   RBPOBTBR.  [TeX, 

2.  Same-~Rbobnt  P0S8BS8ION  OF  Stolbn  GooDa—PBOYnroB  of  Jubt. 

Upon  the  trial  of  an  irdlctment  for  the  larceny  of  a  cow,  there  was  no  evidence  of 
actual  taking  by  the  defendants.  The  prosecuting  witness  had  left  his  cow  on  a 
ranch  in  another  county  in  the  fall  of  lw6,  and  the  next  time  she  waa  seen  was  in 
August,  1887,  when  found  in  possession  of  defendants.  Held,  that  the  question 
whether  the  facts  established  a  case  of  recent  possession  should  have  been  left  to 
the  jury,  under  proper  instructions. 

8.  Same— Plea  of  Former  Conviction— Labcent  of  Separate  Articles. 

Where  the  defendant  was  indicted  by  separate  indictments  for  stealing  several 
head  of  cattle,  and  the  evidence  failed  to  snow  an  actual  taking  of  the  cattle  in 
question,  but  only  possession  by  the  defendant,  and  it  was  proven  that,  before  the 
taking,  the  seveitd  cattle  were  several  miles  apart,  a  conviction  on  an  indictment 
for  taking  one  of  such  cattle  is  not  such  a  part  of  the  same  transaction  as  to  bar  a 
prosecution  for  taking  the  others.^ 

4.  Same— Burden  of  Proof. 

Upon  a  plea  of  former  conviction  for  the  same  offense,  the  burden  of  proof  is  npon 
the  defendant  to  establish  such  conviction  by  preponderance  of  evidence. 

5.  Trial  —  Conduct  of  Jury  —  Communicating  with  Court  through  Other  than 

Foreman. 

A  failure  to  comply  with  a  statute  requiring  a  jury  to  communicate  to  the  court 
its  desire  for  additional  instructions  through  its  foreman,  is  merely  an  irregularity, 
which  does  not  of  itself  invalidate  the  proceedings. 

Appeal  from  district  court,  Jones  county;  J.  Y.  Cockrsll,  Judge. 

Indictment  for  larceny  against  W.  £.  Willis  and  James  Boyd.  Verdict  of 
conviction,  and  a  penalty  of  two  years  in  the  penitentiary  assessed  against 
each  defendant.  In  addition  to  the  facts  disclosed  in  the  opinion,  it  may  be 
stated  that  the  proof  in  the  case  was  substantially  the  same  as  that  developed 
on  the  separate  trials  of  appellants  for  the  theft  of  Wright's  cow,  (see  Boyd 
V.  State,  ante,  853;  Willis  v.  State,  ante,  856;)  the  animal  involved  in  this 
prosecution  being  one  of  the  several  whose  mark  and  brand  were  changed  at 
the  same  time  and  place  that  the  mark  and  brand  on  Wright's  cow  were 
changed.  The  wife  of  the  appellant  Boyd  testified  that  appellant  Willis,  at 
the  time  the  brands  were  altered,  was  living  at  Boyd's  house. 

Jones  <&  Cunningham,  F,  G,  Thurmtmd,  and  C.  J.  Evans,  for  appellants. 
Asst,  Atty.  Gen.  Davidson,  for  the  State. 

Whitb,  p.  J.  This  is  a  companion  case  to  the  cases  of  Boyd  v.  State,  ante^ 
853,  and  Willis  v.  State,  ante,  856,  (decided  on  a  former  dajr  of  this  term;) 
the  two  convictions  in  those  cases  in  the  court  below  being  for  the  theft  of  a 
cow,  the  property  of  W.  T.  Wright.  This  case  presents  a  joint  prosecution 
and  joint  conviction  for  the  theft  of  one  head  of  neat  cattle,  the  property  of 
one  D.  E.  Goffman.  There  is  but  little  if  any  difference  in  the  facts  proved 
in  this  and  the  other  two  cases.  It  will  be  remembered  that  the  Wright  cow 
ranged  one  and  a  half  miles  west  of  Abelene,  in  Taylor  county.  Coffman*s 
cow  ranged  five  or  six  miles  south-west  of  Abelene,  in  Taylor  county.  Goff- 
man had  not  seen  his  cow  in  her  range  since  the  fall  of  1886.  When  she  was 
next  seen,  she  was  in  the  pen  of  the  appellant  Boyd,  in  Jones  county,  on 
August  10,  1887,  where  these  appellants  and  other  parties  altered  the  marks 
and  brands  upon  her.  Neither  of  appellants,  nor  anyone  shown  to  have  been 
acting  ini^oncert  with  them,  was  ever  seen  in  possession  of  the  animal  in 
Taylor  county.  When  found  in  possession  in  Jones  county,  they  made  no  ex- 
planation, nor  attempted  any,  as  to  their  possession. 

On  this  trial,  they  pleaded  specially,  in  bar  to  the  prosecution,  that  they  had 
already  been  tried  and  convicted  for  the  theft  on  the  Wright  cow,  and  that  the 
taking,  if  any,  of  the  two  cows,  was  one  and  the  same  transaction*  and  00- 

^  The  sufacienoy  of  the  plea  of  former  jeopardy  depends,  not  upon  whether  the  defend- 
ant has  already  heen  tried  for  the  same  act,  but  upon  whether  he  has  been  tried  for  the 
same  offense.  State  v.  Stewart,  (Or.)  4  Pac.  Rep.  128;  Burks  v.  State.  (Tex.)  ante,  800. 
The  failure  of  the  state  to  convict  of  the  higher  crime  does  not  precluae  conviction  of  a 
lesser  crime,  even  though  arising  from  the  same  state  of  facts.  Hilands  v.  Com.,  (Pa.) 
6AtLRep.a07.    See  note  to  Id.  §69. 
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ourred  at  one  and  the  same  time  and  place,  and  that  the  evidence  necessary  to 
a  conviction  in  the  one  was  essential  to  a  conviction  in  the  other  case.  It  is 
a  well-settled  rule  that  the  stealing  of  different  articles  of  property  belonging 
to  different  persons,  at  the  same  time  and  place,  so  that  the  transaction  is  tlie 
same,  is  but  one  offense,  and  that  the  accused  cannot  be  convicted  on  separate 
indictments,  charging  different  parts  of  one  transaction  as  in  each  a  distinct 
offense.  A  conviction  on  one  of  the  indictments  bars  a  prosecution  on  the 
others.  Wilson  v.  State,  45  Tex.  76;  Wriffht  v.  State,  17  Tex.  App.  152; 
Shubert  v.  State,  21  Tex.  App.  561,  2  S.  W.  Rep.  883;  Alexander  v.  State,  21 
Tex.  App.  406.  This  plea  was  submitted  to  the  finding  of  the  jury,  under  ap- 
propriate instructions  by  the  court,  and  in  their  verdict  in  response  to  this 
issue  they  found  the  special  plea  to  be  untrue.  Upon  the  facts  before  tliem.  we 
are  of  opinion  the  jury  were  warranted  in  their  finding,  because,  in  addition 
to  the  fact  that  the  animals  belonged  to  different  owners,  they  did  not  run  in 
the  same  range,  and  it  is  not  proUible  they  were  taken  at  the  same  time  and 
pl^ce.    Alexander  v.  State,  21  Tex.  App.  406. 

With  regard  to  this  special  plea,  it  appears  that  the  jury,  after  their  retire- 
ment to  consider  of  their  verdict,  wished  additional  instructions  from  the  court 
as  to  the  party  upon  whom  the  burden  of  proof  rested  to  establish  the  issue 
presented  by  said  plea.  A  writing  propounding  this  question  was  sent  to  the 
judge  through  the  sheriff,  but  the  same  was  not  signed  by  the  foreman,  but 
by  one  of  the  other  jurors.  This,  it  is  insisted,  was  violative  of  the  statutes 
which  provide  that  a  jury  shall  communicate  with  the  court  through  their 
foreman.  Code  Grim.  Proc.  arts.  695,  696;  Shipp  v.  State,  11  Tex.  App.  46; 
Conn  v.  StaU,  Id.  890;  McDonald  v.  State,  15  Tex.  App.  493.  At  most,  the 
matter  complained  of  was  an  irregularity,  and  it  is  one  which  does  not  appear 
to  have  been  objected  to,  either  by  the  court  or  the  foreman  of  the  jury.  How 
the  defendants  have  been  prejudiced  or  injured  by  the  fact  that  the  request 
was  signed  by  one  of  the  jurors,  and  not  the  foreman,  is  not  manifest. 

In  response  to  the  request,  the  court  instructed  the  jury  that  the  burden  of 
proof  to  establish  the  special  plea  by  a  preponderance  of  ievidence  was  upon 
the  defendants.  This  instruction  was  correct  Upon  a  special  plea  of  this 
character,  the  defendant  asserts  the  affirmation  of  the  issue,  and  the  obligation 
rests  upon  him  to  prove  it.  Hozier  v.  State,  6  Tex.  App.  501;  Jones  v.  State, 
13  Tex.  App.  1. 

As  before  stated,  neither  appellants,  nor  either  of  them,  were  ever  seen  in  pos- 
session of  the  animal  in  Taylor  county,  and  it  had  not  been  seen  by  the  owner 
on  the  range  in  thatcounty  for  several  months  prior  to  the  time  it  was  found 
in  Boyd^s  pen,  in  the  possession  of  appellants.  It  was  a  question  as  to  whether 
the  facts  established  a  case  of  recent  possession  or  not,  and  this  question  of 
recent  possession  should  have  been  submitted  to  the  jury,  under  proper  in- 
structions as  to  the  law  applicable  to  such  possession.  Lehman  v.  State,  18 
Tex.  App.  174,  and  Boyd's  Case,  ante,  853,  and  WUlis'  Case,  ante,  856.  No 
such  instruction  was  embraced  in  the  charge  given. 

Again,  in  so  far  as  the  appellant  Willis  is  concerned,  we  are  of  opinion  the 
facts  connecting  him  with  the  animal  demanded  of  the  court  the  giving  of  his 
special  instruction,  which  was  requested  in  these  words:  "Should  you  believe 
from  the  evidence  that  defendant  W.  £.  Willis  simply  stayed  or  went  home, 
if  Boyd's  house  was  his  home,  and  was  requested  to  assist  in  branding  said 
cattle,  without  a  previous  agreement  or  participation  in  the  offense  charged, 
you  will  acquit  him."  This  instruction  was  refused,  and  the  ruling  was  er- 
roneous.   Ferry  v.  State,  41  Tex.  483;  Allen  v.  State,  42  Tex.  517. 

Such  other  questions  as  are  not  herein  noticed  will  be  found  discussed  in 
Boyd's  Case,  ante,  858.    The  judgment  is  reversed^  and  the  cause  remanded. 
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City  of  Galveston  tj.  Williahs,  (Cobyell,  Intervener.) 
(Suprevne  Court  of  Texas.    January  6,  1888.) 

1.  Dedication— Streets— Estoppel  bt  Non-Accbptancb. 

Defendant's  grantor  conveyed  to  one  H.  in  1874,  part  of  a  lot,  the  recitals  in  t9ie 
deed  calling  for  a  street  bounaing  the  tract  oonveyea  which  did  not  exist  at  the  time, 
but  which  the  grantor  agreed  with  H.  to  open;  it  then  being  inclosed  within  the 

Suntor's  fences,  and  the  part  to  be  taken  by  the  proposed  street  being  occupied  by 
B  stables,  horse-lot,  and  gardens.  In  1875,  the  grantor  sold  to  defendant  another 
portion  of  the  same  lot,  emoracing  the  part  that  was  to  have  be«i  given  up  to  Uie 
proposed  street.  The  grantor's  indosure  and  improvements  remained  upon  the  lot, 
completely  obstructing  it  for  the  purposes  of  a  street,  until  he  sold  to  defendant, 
since  which  time  defendant  continued  to  occupy  it,  maintaining  such  inolosure  and 
obstructions,  and  paying  all  the  taxes  on  the  same,  up  to  the  date  of  suit  by  the  city 
to  have  the  property  declared  and  adjudged  a  street.  Held,  that^even  if  there  had 
been  a  dedication  to  the  public  by  the  grantor's  agreement  with  H.,  and  the  recitals 
in  the  deed,  there  not  having  been  any  act  on  the  part  of  the  city  recognising  or  ac- 
cepting the  dedication,  it  acquired  no  right  to  claim  the  property  for  the  purposes  of 
a  street.    QUder  v.  City  of  Brenham,  8  S.  W.  Rep.  308,  followed.^ 

2.  Easemekt— Creation— EsTABUSHMBN^—LiHiTATioir  of  AcnoK. 

Defendant's  grantor  conveyed  to  H.  a  part  of  a  city  lot,  the  deed  containing  recit- 
als calling  for  a  street  bounding  the  lot  conveyed  which  did  not  then  exist,  but  which 
the  grantor  agreed  with  H.  to  open:  the  part  to  be  taken  for  the  street  being  then 
used  as  the  erantor's  garden,  etc.  Subeequentlv  he  conveyed  another  portion  of  the 
lot  to  defendant,  embracing  the  part  intended  for  the  street.  Held,  that  if  the  re- 
citals in  the  deed  from  the  grantor  to  H.  were  sufficient  to  Invest  the  grantee,  and 
those  holding  under  him,  with  an  easement  in  the  parcel  of  land  which  embraced 
within  its  boundaries  the  proposed  street,  the  right  was  lost  by  a  failure  to  bring 
suit  to  establish  such  easement  within  Ave  years  from  the  date  of  the  registration 
of  the  deed  to  defendant. 

Appeal  from  district  court,  Galveston  county ;  William  M.  8tewabt, 
Judge. 

The  city  of  Galveston,  as  plaintiff  below,  instituted  suit  for  the  purpose  of 
having  certain  parcels  of  land  therein  situated,  and  in  possession  of  the  de- 
fendant, Sarah  A.  Williams,  and  her  tenant,  Charles  Miller,  adjudged  to  be  a 
public  street.  J.  R.  Coryell  intervened,  claiming  an  easement  in  the  same 
land.    There  was  Judgment  against  the  city  and  intervenor.    They  appeal. 

Trezevant  d:  Franklin,  for  appellants.    F.  Charles  Hume,  for  appellee. 

Gaines,  J.  Outlet  No.  114,  according  to  the  original  plan  of  the  city  of 
Galveston,  was  bounded  on  the  east  by  Twenty-ninth  street,  on  the  west  by 
Thirty-first  street,  on  the  north  by  Avenue  Q,  and  on  the  south  by  Avenue  R. 
No  streets  were  laidoif  across  it;  but  Thirtieth  street,  if  prolonged  sufficiently 
far  directly  south,  would  have  extended  through  it.  On  the  ninth  of  June, 
1874,  one  R.  R.  Lawther  was  the  owner  of  the  entire  north  half  of  this  lot  by 
a  regular  chain  of  conveyance  from  the  Galveston  City  Company,  who  origi- 
nally laid  out  and  mapped  the  city.  On  the  day  above  named,  Lawther  sold 
and  conveyed  to  one  Hatch  a  portion  of  his  half  of  said  lot,  describing  it  as 
follows:  ''Lots  6  and  7  of  the  north-west  quarter  of  outlet  114,  containing  a 
front  of  85  feet  10  inches  on  Avenue  Q.  and  a  depth  of  130  feet  on  Thirtieth 
street;  said  lots  commencing  at  the  north-east  corner  of  said  north-west  quar- 
ter of  outlot  114,  running  west  thence  85  feet  10  inches  along  the  north  side 

3  To  make  a  highway  by  dedication,  there  must  be  the  aseent  of  the  owners  of  the  land 
to  its  appropriation  for  a  public  highway,  and  its  use  by  the  public  for  such  purpose, 
and  for  such  a  length  of  tune,  that  the  public  accommodation  and  private  rights  might 
be  materially  affected  by  an  interruption  of  the  enjoyment.  The  owner's  intention  to 
dedicate  must  appear,  and  the  acceptance  of  such  dedication,  by  using  it,  on  the  part  of 
the  public,  must  also  appear.  Where  these  two  facts  concur,  the  dedication  is  complete. 
Union  Go.  v.  Peckham,  (R.  I.)  12  Atl  Rep.  180.  The  dedication  of  a  public  highway  may 
be  presumed  from  use.  Howard  v.  State,  (Ark.)  2  S.  W.  Rep.  881.  A  presumption  of 
acceptance  may  be  drawn  from  common  user  of  the  highway,  and  from  actual  assump- 
tion of  care  and  control  over  it  by  the  public  authorities.  State  v.  Eisele,  (Minn.)  88  N. 
W.  Rep.  785. 
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of  Avenue  Q;  thence  south,  parallel  with  Thirtieth  street,  190  feet;  thence 
east,  parallel  with  Avenue  Q,  85  feet  10  inches;  thence  north,  parallel  with 
Thirtieth  street,  130  feet,  to  the  point  of  beginning.''  J.  R.  Coryell  became 
the  owner  of  the  parcel  sold  to  Hatch  by  a  regular  chain  of  conveyances,  in 
all  which  the  same  description  was  followed.  At  the  date  of  Lawther's  deed 
to  Hatch,  that  portion  of  the  outlot  which  would  be  embraced  in  the  prolongar 
tion  of  Thirtieth  street  was  within  the  former's  inclosure,  and  was  occupied 
by  his  stables,  horse-lot,  and  gardens.  On  the  ninth  of  June,  1875»  Lawther 
sold  and  conveyed  to  J.  M.  Williams,  the  husband  of  appellee,  another  parcel 
of  his  half  of  outlot  114;  describing  it  in  his  deed  as  follows:  '*  All  that  por- 
tion of  outlot  number  114,  in  said  city  of  Galveston,  which  is  included  within 
the  following  bounds,  viz.:  Commencing  at  the  north-east  corner  of  said  out- 
lot 114,  which  is  at  the  corner  of  Twenty-ninth  street  and  Avenue  Q,  accord- 
ing to  the  plan  of  said  city;  thence  running  in  a  westwardly  direction,  with 
tlie  south  boundary  line  of  Avenue  Q,  880  feet;  thence  south,  on  a  line  par- 
allel with  said  Twenty-hinth  street.  130  feet ;  thence  east,  on  a  line  parallel 
with  said  Avenue  Q,  880  feet,  to  the  western  boundary  line  of  Twenty-ninth 
street;  thence,  with  said  west  boundary  line,  130  feet,  to  the  place  of  begin- 
ning." This  description  embraces  the  portion  of  the  lot  now  claimed  to  be 
Thirtieth  street,  which  portion  is  the  subject-matter  in  controversy  in  this 
suit  Williams*  deed  was  duly  recorded  on  the  day  of  its  date.  liawther's 
inclosure  and  improvements  remained  upon  the  lot,  completely  obstructing  it 
for  the  purposes  of  a  street,  until  he  sold  to  Williams;  since  which  time  Will- 
iams during  his  life-time,  and  appellee,  as  his  widow,  since  his  death,  have 
continued  to  occupy  it,  maintaining  such  inclosure  and  otwtructions,  and  pay- 
ing all  tax  on  the  same,  up  to  the  date  of  the  trial  in  the  court  below.  It  also 
appears  that,  when  Lawther  sold  to  Hatch,  he  agreed  that  a  street  coinciding 
with  the  prolongation  of  Thirtieth  street  should  be  opened  through  his  por- 
tion of  the  outlot.  The  court  below  found  the  facts  substantially  as  we  have 
set  them  forth ;  though  no  evidence  appears  in  the  record.  This  suit  was  insti- 
tuted on  the  twenty-ninth  of  September,  1884,  by  the  city  of  Galveston  against 
Mrs.  Williams  and  her  tenant,  Charles  Miller,  for  the  purpose  of  having  the 
property  in  controversy  declared  and  adjudged  a  street;  and  on  the  twenty- 
eighth  of  May,  1886,  Joseph  B.  Coryell,  intervened,  in  order  to  establish  an 
easement  in  the  property  appurtenant  to  the  lot  claimed  by  him  under  the  con- 
veyance from  Lawther  to  Hatch.  The  court  below  found,  as  conclusions  of 
law,  that  the  city  never  acquired  any  right  to  the  property  as  a  street,  and  that 
the  intervener  was  barred  of  his  action  by  the  statute  of  limitations,  and  gave 
judgment  accordingly. 

We  are  of  the  opinion  tliat  the  court  below  was  correct  in  both  conclusions. 
Even  if  there  had  been  a  dedication  to  the  public  so  far  as  Lawther  was  con- 
cerned, there  never  having  been  any  act  on  part  of  the  city  recognizing  or 
accepting  the  dedication,  it  must  be  held,  under  the  authority  of  Qilder  v. 
City  o/Bren?iafn,  67  Tex.  345.  3  S.  W.  Rep.  309.  that  it  acquired  no  riglit  to 
claim  the  property  in  controversy  for  the  purposes  of  a  street.  The  present 
is  even  a  stronger  case  against  the  claim  of  a  dedication  than  that  cited. 
Here,  the  parcel  of  land  in  controversy  was  inclosed  at  the  time  of  the  alleged 
dedication,  so  as  to  completely  obstruct  the  use  of  it  as  a  public  way,  and  has 
so  remained  until  the  trial  of  the  case  in  the  court  below.  In  the  case  cited, 
the  property  sought  to  be  claimed  had  for  a  long  time  been  left  uninclosed, 
and  the  public  permitted  to  pass  over  it  at  will.  In  the  case  of  a  proffered 
dedication  of  a  street  in  a  town  or  city,  there  must  be  some  act  indicating  an 
acceptance  of  the  dedication  within  a  reasonable  time.  Field  v.  Manchester, 
32  Mich.  279.  It  may  be  that  the  language  in  the  deed  from  Lawther  to  Hatch 
was  sufficient  to  invest  the  grantor,  and  those  holding  under  him,  with  an 
easement  in  the  property  in  controversy;  but,  if  so,  the  right  has  been  lost 
by  the  failure  to  bring  suit  within  five  years  from  the  date  of  the  registration 
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of  the  deed  from  Lawtherto  Williams.  The  lot  being  inclosed,  and  the  prop- 
erty in  controversy  being  obstructedt  at  the  time  of  the  conveyance  to  Hatch, 
we  are  not  prepared  to  hold  that  the  mere  fact  of  its  remaining  in  Lawther's 
possession,  and  in  the  same  condition,  would  set  in  operation  the  statute  of 
limitations,  Boana  v.  Templeton,  ante,  843,  ^Tyler  Term,  1887.)  But  the 
sale  and  conveyance  by  warranty  deed  of  Lawther  to  Williams  of  the  parcel  of 
land  which  embraced  within  its  boundaries  the  proposed  street,  and  the  oc- 
cupancy by  the  latter  of  the  strip  in  controversy,  with  the  improvements 
which  obstructed  the  way,  were  acta  unequivocally  hostile  to  the  easement 
claimed  by  the  owner  of  the  dominant  estate,  and  made  the  possession  ad- 
verse, according  to  the  definition  contained  in  our  statutes.  Bev.  8t.  art. 
3198. 

But  it  is  contended,  on  behalf  of  appellant  Coryell,  that  a  right  of  way,  be- 
ing incorporeal,  is  not  capable  of  possession.  This  seems  to  be  the  opinion  of 
the  American  editors  of  Smith's  Leading  Cases,  who,  critisicing  the  decision 
of  the  majority  of  the  court  in  Botoen  v.  Team,  6  Bi^h.  Law,  2d8,  say:  "A 
mistake,  perhaps,  of  this  majority,  was  in  regarding  the  obstruction  as  a  pos- 
session of  the  easement;  this  being  a  sort  of  property  not  capable,  perhaps,  of 
being  considered  apart  from  its  enjoyment.''  Dowxston  v.  Payne,  2  Smith, 
Lead.  Cas.  (7th  Amer.  Ed.)  note,  211.  We  have  carefully  examined  the  cases 
cited  by  appellant's  counsel  in  support  of  this  proposition,  and  none  of  them 
sustain  it.  In  the  following,  the  question  was  whether  the  easement  has  been 
lost  by  non-user:  Arnold  v.  8teT>en8,  24  Pick.  106;  White  v.  CratQford,  10 
Mass.  183;  Wiggins  v.  McCleary,  49  N.  Y.  346.  Some  of  these  recognize  the 
doctrine  that  the  statute  of  limitations  would  apply  if  there  had  been  a  posses- 
sion hostile  to,  and  inconsistent  with,  the  right  claimed.  The  other  case  cited 
is  Slooumb  v. Railway  Co.,  11  N.W.  Rep.  641;  and  there  the  court  say:  "The 
possession  of  plaintiff  was  not  adverse  to,  nor  inconsistent  with,  the  right  of 
defendant  to  occupy  the  whole  right  of  way  whenever  it  became  necessary  or 
desirable  for  it  to  do  so.''  That  a  right  of  way  may  be  barred  by  an  adverse 
holding  of  the  servient  estate  is  clearly  decided  mBowen  v.  Team,  supra,  and 
Teakle  v.  Nance,  2  Whart.  123.  This  doctrine  is  also  recognized  in  Jennison 
V.  Waiker,  11  Gray,  423,  and  in  Bannon  v.  Angier,  2  Allen,  128.  But  the 
decision  of  our  own  court  in  City  of  Galveston  v.  Menard,  and  City  ofQal- 
veston  V.  Luffkin,  23  Tex.  349,  is  directly  in  point,  and  is  decisive  of  the  ques- 
tion in  favor  of  appellee. 

What  we  have  said  we  think  sufficient  to  show  that  the  opinion  in  that  case 
is  in  the  line  of  authority  and  should  be  sustained.  Upon  the  pleadings,  and 
the  findings  of  fact  by  the  judge  in  the  court  below,  no  other  judgment  could 
properly  have  been  rendered  save  one  for  defendant.  It  will  therefore  be  af- 
firmed. 


State  ex  rel.  Brown,  Collector,  t).  Missouri  Pac.  By.  Co. 
{Supreme  Covat  of  Missouri,    April  Term,  1887.) 

1.  Railboad  Companisb— Taxation— Ratb  of  Lavr. 

Under  Act  Mo.  March  15, 1875,  relating  to  taxing  railroads,  in  levying  such  a  tax 
the  same  rate  must  be  applied  as  to  the  general  property  of  individuals. 

2.  Same— Power  of  Countt  Coubt. 

A  county  court  cannot  levy  taxes  on  raihroad  propertj  to  pay  interest  on  railroad 
bonds,  except  according  to  the  provisions  of  Bev.  St.  Mo.  §  d790,  requiring  an  order 
from  the  circuit  court  authorizing  the  levy,  made  upon  proper  apphcation. 
8.  Same— Constitutional  Law— Equal  AlNd  Uniform  Taxation. 

Rev.  St.  Mo.  §  6880,  regulating  the  levying  of  taxes  on  railroad  property  by  ascer- 
taining from  the  returns  in  the  office  of  the  countv  clerk,  the  average  rate  levied 
for  school  purposes  by  the  local  boards,  and  charging  to  the  railroad  taxes  at  such 
average  rate  on  the  proportionate  value  of  the  railroad  property  certified  to  the 
clerk  by  the  state,  is  not  In  conflict  with  article  10,  J  11,  oi  the  state  constitution, 
limiting  the  rate  of  taxation  for  school  purposes,  or  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States. 
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4.  BjlMX— Taxis  Paid  mmxB  Illboal  Lsrr— <Srbdit8  on  Lsoal  Ixxrr, 

Where  the  levy  for  taxes  by  the  oounty  court  on  the  property  of  defendant  rail- 
road was  illegal,  because  made  at  a  different  rate  from  that  applied  to  the  property 
of  individuals,  but  such  taxes  were  paid,  such  payment  shouldbe  allowed  defendant 
as  a  oredit  in  an  action  against  it  under  a  new  levy  made  on  Its  property  under  a 
later  act. 

^.  Samb — Statdtbs— Rbpbal. 

Act  Mo.  1873,  p.  65,  §  12,  (Rev.  St.  §  6880,)  relating  to  the  taxation  of  railroads,  is  not 
repealed  h^  the  act  of  1875.  p.  119,  amending  certain  sections  of  the  former  act,  not  in- 
cluding said  section  13,  either  expressly  or  by  necessary  implication;  there  being 
no  irreooncilable  oonjQiot  between  the  two. 

Appeal  from  circuit  court,  Pettis  county;  John  P.  Strother,  Judge. 

Action  by  the  state,  at  the  relation  of  Brown,  collector,  against  the  Missouri 
Pacific  Railway  Company,  to  collect  an  alleged  balance  of  taxes  due  from  de- 
fendant for  certain  years.  There  was  judgment  for  plaintiff  below,  and  de- 
fendant appeals. 

T,  J.  Partis  and  T.  G.  Portis,  for  appellant.  George  P.  B.  Jackson,  for 
respondent. 

Norton,  C.  J.  This  suit  was  brought  to  recover  an  alleged  balance  of  taxes 
-due  from  defendant  for  the  years  1876,  1877,  1878,  and  1879.  Plaintiff  ob- 
tained judgment  in  the  circuit  court,  from  which  defendant  has  appealed.  It 
appears  from  the  record  before  us  that  the  property  of  defendant,  on  the  first 
-day  of  August,  1875,  was  assessed  in  May,  1876,  by  the  state  board  of  equal- 
ization, in  pursuance  of  section  7,  Acts  1875,  p.  121;  that,  after  the  comple- 
tion of  the  work  by  the  board,  the  state  auditor  certified  its  action  to  the  clerk 
of  the  county  court  of  Pettis  county,  setting  forth  the  description,  valuation, 
.and  location  of  all  of  defendant's  railroad  property  in  said  county  as  assessed, 
equalized,  and  apportioned  by  said  board  to  said  county,  and  the  various  town- 
ships, cities,  and  incorporated  towns  therein,  and  the  amount  of  taxes  due  the 
state  upon  such  property  in  said  county.  It  further  nppears  that  the  county 
-court,  in  levying  taxes  upon  the  property  thus  assessed,  and  its  value  as  as- 
certained by  the  state  board,  levied  the  rate  of  taxes  which  had  been  levied  on 
^reneral  property  owned  by  individuals  on  the  first  day  of  August,  1874,  in- 
stead of  the  rate  levied  upon  property  owned  by  individuals  on  the  first  day  of 
August,  1875. 

This  was  an  erroneous  levy,  under  the  ruling  of  this  court  in  the  case  of 
^tate  V.  Trust  Co.,  68  Mo.  463,  where  It  held  that  the  tax  year  extonds  from 
the  first  day  of  August  in  one  year  to  the  first  day  of  August  in  the  ensuing 
year;  and  that  In  levying  taxes  on  railroad  property  the  same  rate  must  be  ap- 
plied to  it  as  is  applied  to  general  property.  Under  the  revenue  law  as  it 
fitood  in  1875,  it  is  made  the  duty  of  the  county  assessor,  between  the  first 
-day  of  August  in  each  year  and  the  first  day  of  January,  to  assess  for  taxation 
property  owned  by  individuals  on  the  first  day  of  August  of  each  year,  and 
return  his  assessment  to  the  county  court  by  the  twentieth  of  January;  whose 
•duty  it  is  to  meet  in  April  thereafter,  and  equalize  the  valuation  of  the  prop- 
erty, and,  as  soon  as  may  be,  fix  and  levy  the  rate  of  taxes  thereon.  The 
taxes  thus  levied  are  required  to  be  paid  by  the  thirty-first  of  December  of  the 
year  in  which  they  are  levied,  so  that,  as  to  the  individual  property  owned  on 
the  first  day  of  August,  1875,  and  assessed  for  taxation,  the  tax,  when  im- 
posed, is  for  the  year  1876.  While  the  county  court  of  Pettis  county  pursued 
the  law  in  levying  taxes  on  individual  property  owned  on  the  first  day  of  Au- 
gust, 1875,  it  failed  to  do  so  in  levying  taxes  on  the  railroad  property  owned 
by  the  defendant  on  the  first  day  of  August,  1875,  but  levied  taxes  thereon  at 
the  rate  which  it  had  levied  on  general  property  owned  on  the  first  day  of  Au- 
gust, 1874.  Notwithstanding  this  illegal  levy,  defendant  paid  the  tax  thus 
imposed.  To  correct  the  mistake  thus  made,  the  county  court,  in  1879,  by 
virtue  of  section  2,  Acts  1879,  p.  175,  treated  the  levy  thus  made  as  a  nullity, 
«nd  levied  upon  the  property  owned  by  defendant  the  same  rate  which  it  had 
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levied  on  property  owned  by  individuals  on  the  first  day  of  August*  1875,  thus 
maising  it  the  tax  for  1876;  and  it  is  for  an  alleged  balance  of  this  tax  due  by 
defendant  for  which  plaintiff  sues  in  the  first  count  of  the  petition.  It  fur- 
ther appears  that  on  the  assessment  made  by  the  state  board  in  1877  of  the 
property  owned  by  defendant  on  the  first  day  of  August,  1876,  the  county 
court,  instead  of  levying  the  same  rate  of  taxes  which  it  had  levied  on  indi- 
vidual property  owned  on  the  first  day  of  August,  1876,  levied  the  rate  which 
had  been  levied  on  individual  property  owned  on  the  first  day  of  August,  1875. 
The  taxes  thus  levied  were  paid  by  defendant,  and  in  the  receipt  given  were 
designated  as  the  taxes  of  1876,  when,  under  the  ruling  of  this  court  in  the 
CHSii  of  State  v.  Trust  Co,,  supra,  if  the  proper  rate  had  been  levied,  the  tax 
should  have  been  designated  as  the  tax  of  1877,  and  not  that  of  1876.  la 
1879  the  county  court,  to  correct  the  mistake,  treated  said  levy  as  a  nullity » 
and  levied  upon  the  property  of  defendant  owned  on  the  first  day  of  August, 
1876,  the  same  rate  of  taxes  which  it  had  levied  on  property  owned  by  indi- 
victuals  on  the  first  day  of  August,  1876;  and  it  is  for  the  recovery  of  an  al- 
leged balance  of  their  tax  for  which  plaintiff  sues  in  the  second  count  of  the 
petition.  It  further  appears  that,  on  the  assessment  mude  by  the  state  board 
of  equalization  in  1878  of  llie  property  owned  by  defendant  on  the  first  daj 
of  August,  1877,  the  county  court  levied  thereon,  for  the  taxes  of  1878,  the 
same  rate  which  bad  been  levied  on  other  property  for  the  year  of  1878;  and 
it  is  for  the  whole  of  the  taxes  thus  levied  for  which  plaintiff  sues  in  the  third 
count  of  his  petition.  It  further  appears  that  on  the  assessment  made  by  the 
state  board  in  1879  of  the  property  of  defendant  owned  on  the  first  day  of  Au- 
gust, 1878,  the  county  court  levied  a  tax  for  the  year  1879;  and  it  is  for  an 
alleged  balance  due  by  defendant  on  this  tax  for  which  plaintiff  sues  in  the 
fourth  count  of  the  petition.  It  appears  from  the  record  before  us  that  de- 
fendant paid  taxea  on  the  property  owned  by  it  on  the  first  day  of  August, 
1875,  not  at  the  rate  imposed  upon  general  property  owned  by  individuals  on 
the  first  day  of  August,  1875,  but  at  the  rate  levied  on  property  owned  by  in- 
dividuals on  the  first  day  of  August,  1874.  While  the  tax  paid  by  individ- 
uals on  property  owned  by  them  on  the  first  day  of  August  was  called,  and 
properly  called,  the  "tax  for  1876,"  the  tax  paid  by  defendant  on  property 
owned  by  it  on  the  first  day  of  August,  1875,  was  improperly  called  the  **tax 
of  1875." 

One  of  the  controlling  questions  arising  on  this  state  of  facts  is  whether  the 
tax  paid  by  defendant  on  tlie  improper  levy  made  by  the  county  court  on  the 
property  owned  by  defendant  the  first  day  of  August,  1875,  should  be  applied 
as  a  credit  on  the  tax  levied  by  the  county  court  on  defendant's  property  owned 
by  it  on  the  fii-st  of  August,  1875,  and  which  is  sued  for  in  the  first  count  of 
plaintiff's  petition.  It  is  conten<led  by  defendant  tliat  it  should  be  so  applied, 
inaiimuch  as,  under  the  ruling  of  this  court  in  the  case  of  State  v.  Trust  Co,, 
supra,  the  property  owned  by  defendant  on  the  first  day  of  August,  1875,  could 
only  be  taxed  for  the  year  1876  at  the  same  rates  and  terms  that  general  pro(>- 
erty  was  taxed  for  said  year.  It  is  clear,  we  think,  that  the  assessment  by 
the  state  board  in  1876  of  property  owned  by  defendant  on  the  first  day  of 
August,  1875,  only  authorized  the  county  court,  under  the  existing  laws,  to 
levy  taxes  thereon  for  the  year  1876.  Such  is  unquestionably  the  rule  as  to  all 
property  owned  by  individuals;  the  only  difference  being  that  in  the  one  case 
the  assessments  and  valuation  of  property  is  made  by  the  county  assessor,  and 
in  the  other  by  the  state  board  of  equalization .  In  each  class  of  cases  it  is  only 
the  property  owned  on  the  first  day  of  August,  each  year,  which  is  assessed 
and  valued  for  taxation,  upon  which  valuation  taxes  are  to  be  levied  and  col- 
lected in  the  ensuing  year. 

All  the  confusion  in  this  class  of  cases  has  arisen  from  the  practice  which 
prevailed  in  some  of  the  counties  of  the  state  previous  to  the  decision  in  the 
case  of  State  v.  Trust  Co.,  supra,  in  making  a  distinction  as  to  the  rate  to  be 
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imposed  on  railroad  property  and  other  general  property,  and  calling  the  tax 
imposed  on  railroad  property  the  tax  of  one  year,  and  that  Imposed  on  general 
or  individual  properfythe  tax  of  another  year.  Inasmnch  as  a  tax  on  defend- 
ant's property  owne(\  on  the  first  day  of  August,  1875,  as  assessed  by  the  state 
board  in  1876, 'could  only  be  legally  imposed  for  taxes  of  1876,  and  inasmuch 
as  the  tax  levied  in  the  first  instance  upon  the  valuation  of  said  property  was 
levied  at  the  wrong  rate,  but,  nevertheless,  was  paid  by  the  defendant,  the 
defendant  is  entitled  to  the  benefit  of  such  payment  by  having  it  credited  on 
the  tax  sued  for  in  the  first  count  of  the  petition.  The  taxes  so  illegally  levied 
and  collected  were  taxes  for  the  same  period  of  time,  the  same  tax  year,  and 
the  same  revenue  purposes  as  the  taxes  which  were  levied  and  collected  from 
general  or  individual  property  for  the  same  tax  year  from  August  1,  1875,  to 
August  1,  1876,  and  ought  not  to  be  directed  to  any  other  tax  year. 

"What  is  here  said  with  respect  to  the  application  of  credits  applies,  not  only 
to  the  first  count  of  the  petition,  but  to  all  the  counts.  As  the  circuit  court 
tried  the  case  as  to  the  application  of  credits  for  payment  of  taxes  levied  at 
the  wrong  rate  on  proper  assessments,  on  a  theory  in  opposition  to  the  one 
above  indicated  in  this  opinion,  the  judgment  will  be  reversed. 

It  also  appears  that  the  county  court  in  1879,  in  levying  the  taxes  sued  for 
in  the  first  and  third  counts  of  the  petition,  levied  certain  taxes  to  pay  interest 
on  certain  railroad  bonds,  without  having  first  complied  with  section  6799, 
liev.  St.  In  the  case  of  State  v.  Railroad,  87  Mo.  286,  it  is  held  that  inasmuch  - 
as  such  taxes  as  the  above  are  not  levied  for  current  county  expenditures,  that 
such  levy  is  void,  unless  made  in  pursuance  of  said  section  6799. 

It  is  claimed  that  the  power  of  the  county  court  to  levy  the  taxes  sued  for 
in  the  first  three  counts  of  the  petition  is  to  be  found  in  section  2,  Acts 
1879,  p.  175,  which,  among  other  things,  provides  as  follows:  "And  in  case 
the  county  court  has  failed  or  omitted,  or  may  hereafter  fail  or  omit,  from 
any  cause  whatever,  to  levy  the  taxes,  or  any  portion  of  the  taxes,  for  any 
year  or  years;  or  in  case  the  taxes,  or  any  portion  of  the  taxes,  for  any  year 
or  years  shall  have  been  illegally  or  erroneously  levied,— then  said  court,  at 
the  time  of  making  the  regular  levy  upon  railroad  property,  as  herein  pro- 
vided, shall,  in  addition  thereto,  ascertain  and  levy  the  taxes  for  state,  county, 
municipal,  township,  city,  incorporated  town,  and  for  school  purposes,  on  the 
railroad  and  the  property  thereof  in  such  county,  municipal  township,  city, 
and  incorporated  town  which  may  have  been,  or  may  hereafter  be,  omitted, 
or  illegally  or  erroneously  levied  upon  the  valuation  of  the  railroads  and  prop- 
erty thercKif •  as  returned  by  the  state  board  of  equalization  for  such  year  or 
years,  at  the  same  rates  that  were  levied  on  other  property  for  the  year  or 
years  for  which  said  taxes  were  omitted,  or  illegaUy  or  erroneously  levied." 
Assuming  this  statute  to  be  constitutional,  without  discussing  it,  it  is  clear 
that,  before  the  power  which  it  confers  upon  the  county  court  can  be  called 
into  exercise,  it  must  appear  that  the  court,  for  some  year  or  years,  had  either 
omitted  to  levy  any  taxes,  or  had  levied  for  some  year  or  years  illegally  or  er- 
roneously. It  appears,  in  this  case,  that  on  the  valuation  of  defendant's  prop- 
erty, owned  on  the  first  day  of  August,  1875, 1876,  and  1877,  respectively, 
the  county  court  did  not  omit  to  levy  taxes,  but  did  levy  taxes  thereon 
illegally  or  erroneously  at  the  wrong  rate:  and  hence  one  of  the  conditions 
calling  into  exercise  the  power  which  the  county  court  exercised  in  1879,  in 
levying  taxes  on  the  defendants'  property,  as  assessed  in  the  various  years 
above  mentioned.  But  in  exercising  this  power  the  court  could  only  do  so  in 
the  way  and  manner  provided  by  sections  6798  and  6799,  Bev.  St.  It  is  admit- 
ted that  as  to  the  items  of  tax  to  pay  interest  on  railroad  bonds  sued  for  in  the 
first  and  third  counts  of  the  petition,  that  said  section  6799  was  not  complied 
with;  and  under  the  ruling  in  the  case  of  State  v.  Kailroad,  eupra,  the  levy 
of  said  taxes  was  a  void  levy,  and  no  recovery  can  be  had  therefor,  and  for 
that  reason.  This  construction  does  not  give  to  the  act  in  question,  as  coun- 
v.68.w.no.ll — 66 
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sel  contendt  a  retroactiye  or  retrospective  operation,  because  all  the  former 
levies  relating  to  defendant's  property  were  erroneously  made,  and  were 
treated  as  nullities;  and  whatever  of  validity  is  attached  to  the  levy  of  tax« 
sued  for  is  not  founded  on  any  order  made  by  the  county  court  levying  a  tax 
on  defendant's  property  prior  to  1879,  but  to  the  order  making  the  levy  for 
the  flrst  time  in  1879.  The  case  of  State  v.  Kainey,  74  Mo.  229,  relied  upon 
by  plaintiff's  counsel,  only  decides  that  section  6799  did  not  lefer  to  taxes 
''  which  had  been  levied  prior  to  the  time  the  act  was  passed,  and  which  were 
in  process  of  collection."  In  the  case  before  us,  the  tax  was  not  levied  until 
after  the  passage  of  the  act;  and  it  is  only  because  of  the  fact  that  no  legal 
levy  of  taxes  had  been  made  prior  to  1879  that  the  county  court  had  any 
power  to  levy  any  taxes  at  all  for  the  year  mentioned  in  the  petition. 

It  further  appears  that  in  levying  taxes  for  school  purposes  on  defendant's 
property,  that  the  mode  pointed  out  by  section  12,  Acts  1873,  p.  65,  which  cor- 
responds to  section  6880,  Rev.  8t.,  was  pursued.  That  section  is  as  follows: 
"For  the  purpose  of  levying  school  taxes  in  the  several  counties  on  the  road- 
bed, rolling-stock,  and  movable  property  of  railroads  in  this  state,  the  several 
county  courts  shall  ascertain  from  the  returns  in  the  office  of  the  clerk  in  the 
county  court  the  average  rate  of  taxation  levied  for  school  purposes  by  the  sev- 
eral local  school  boards,  or  authorities  of  the  several  school  districts  through- 
out the  county.  Such  average  rate  shall  be  ascertained  by  adding  together 
the  local  rate  of  the  several  school-districts  in  the  county,  and  dividing  the 
sum  thus  obtained  by  the  whole  number  of  districts;  and  shall  cause  to  be 
charged  to  the  said  railroad  companies  school  taxes  at  said  average  rate  on 
the  proportionate  value  of  said  railroad  property  so  certified  to  the  county 
court  by  the  state  auditor,  under  the  provisions  of  this  article;  and  the  said 
clerk  shall  apportion  the  said  school  taxes  so  levied  and  collected  among  all  the 
school-districts  in  this  county  in  proportion  to  the  enumeration  returns  of  each 
district. " 

It  is  claimed  by  counsel  that  said  section  is  violative  of  section  11,  art.  10, 
of  the  state  constitution,  and  the  fourteenth  amendment  to  the  constitution 
of  the  United  States.  Before  we  can  be  justified  in  declaring  an  act  of  the 
general  assembly  unconstitutional,  its  unconstitutionality  must  be  made 
clearly  and  certainly  to  appear.  It  is  provided  by  said  section  11,  art.  10. 
among  other  things,  that  "for  school  purposes  the  annual  rate  on  property 
shall  not  exceed  forty  cents  on  the  one  hundred  dollars  valuation."  The 
statute  in  question  would  only  be  violative  of  said  section  in  the  event  of  the 
average  rate  exceeding  the  limit  prescribed  in  said  section,  and,  even  in  that 
case,  only  to  the  extent  of  such  excess.  The  first  section  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  provides,  among  other 
things,  as  follows:  "Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws."  Wherein  said  section  12  of  the 
act  of  1873,  auprat  is  in  conflict  with  the  above  constitutional  provision,  has 
not  been  made  clear  to  us.  It  is  certainly  within  the  power  of  the  legislature 
to  authorize  the  imposition  of  taxes  for  school  purposes  on  the  property  of 
defendant;  and  considering  the  nature  of  its  property,  and  the  fact  as  stated 
in  Me  Taxes,  78  Mo.  596,  "that  the  road-bed  is  chiefly  valuable  as  an  en- 
tirety, "  that  its  aggregate  value  is  made  up  because  of  its  continuity,  that  the 
portion  of  a  railroad  in  a  county,  when  considered  as  disconnected  with  a  con- 
tinuous line,  in  most  cases  would  be  of  little  or  no  value;  considering  these 
things  in  connection  with  the  further  fact  that  the  rolling  stock  of  defend- 
ant, constituting  a  large  and  valuable  part  of  its  property,  cannot  be  localized 
in  any  one  county,  it  being  from  its  very  nature  constantly  changing  from 
onecounty  to-day  and  another  to-morrow, — we  cannot  say  that  said  section  12 
is  violative  of  the  fourteenth  amendment,  inasmuch  as,  under  the  construc- 
tion we  put  upon  it,  the  average  rate  to  be  applied  to  defendant's  property 
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must  not  exceed  the  limit  prescribed  in  the  oonBtitution.  In  Re  Taoces,  78 
Mo.  596,  it  is  held  that  said  section  12,  so  far  as  it  authorized  the  apportion- 
ment of  school  taxes  levied  and  collected  according  to  the  mode  therein  pre- 
scribed, was  constitutional.  While  the  constitutionality  of  the  section  as  to 
the  mode  prescribed  for  levying  school  taxes  was  not  directly  passed  upon 
conclusively,  that  it  is  not  obnoxious  to  the  constitution  follows  as  a  corollary 
from  what  was  decided. 

It  is  also  claimed  that  said  section  12  of  the  act  of  1878  was  repealed  by  the 
act  of  1875.  Acts  1875,  p.  119.  The  act  of  1875  is  only  amendatory  of  cer- 
tain designated  sections  of  the  act  of  1873,  of  which  section  12  of  the  latter- 
named  act  is  not  one.  This  section  is  neither  expressly  repealed,  nor  is  it  re- 
pealed by  necessary  implication,  inasmuch  as  there  is  no  irreconcilable  conflict 
between  said  section  12  and  the  said  act  of  1875.  The  same  legislature,  at  the 
same  session,  and  within  a  few  days  after  the  approval  of  the  said  act  of  March 
15, 1875,  passed  an  act  to  amend  said  section  12  of  the  act  of  1873,  which  is  a 
legislative  construction  of  the  act  of  March  15,  1875,  showing  that  it  was  not 
intended  by  said  act  to  repeal  section  12  of  the  act  of  1873. 

The  question  of  an  omitted  or  lost  year  in  the  taxation  of  railroad  prpperty 
is  discussed  in  the  briefs  of  counsel,  but  we  only  deem  it  necessary  to  say  of 
it  that,  if  there  be  such  a  year,  it  is  not  embraced  in  any  of  the  years  for  the 
taxes  of  which.  plaintifC  is  suing. 

Judgment  reversed,  and  cause  remanded. 

(All  concur.) 

State  ex  rel.  Bkown,  Collector,  «.  Union  Trust  Co. 
(Supreme  Court  of  MiaaovH,    June  d,  1887.) 

RaILBOAB  Ck>MPA:NTE8>-TAZATION— ILLBOAL  LeVT— pMiBTAKB  IN  RSCBIFT. 

In  an  action  asainst  a  railroad  to  recover  taxes  due  therefrom,  where  payment 
was  refused  on  tne  ground  that  the  county  court  took  as  the  basis  of  their  levy  the 
value  of  the  property  on  August  1. 1874,  instead  of  August  1, 1875,  as  required  by 
law,  the  taxes  cannot  be  sustained  by  showing  that  the  tax  receipts  designated  the 
taxes  as  for  the  year  1875,  instead  of  1878,  as  designated  in  the  receipts  ozother  tax- 
payers. 

Appeal  from  circuit  court,  Pettis  county;  John  F.  Stbotheb,  Judge. 

Action  by  the  state  ex  rd.  BrowD«  collector.*  against  the  Union  Trust  Oomr 
pany,  to  collect  certain  taxes.  There  was  judgment  for  plaintiff  below,  and 
defendant  app«>als.  The  points  raised  in  this  case  are  the  same  as  those  dis- 
cussed in  State  v.  Railway  Co,,  ante,  862. 

T,  J*  Fortia,  for  appellant.    Q^  P,  B.  Jackeont  for  respondent. 

Norton,  C.  J.  This  suit  is  to  recover  certain  taxes  for  the  years  1876, 
1878,  and  1879,  alleged  to  be  due  Pettis  county  from  the  defendants.  The 
petition  contains  three  counts;  the  first  being  for  the  recovery  of  the  taxes  of 
1876,  the  second  for  the  taxes  of  1878,  and  the  third  for  the  taxes  of  1879. 
Plaintiff  having  recovered  judgment,  defendant  appealed  to  this  court.  It  ap- 
pears from  the  record  before  us  that  the  property  owned  by  defendant  com- 
pany on  the  first  day  of  August,  1875,  was  equalized  and  assessed  by  the  sUite 
board  of  equalization  in  1876,  and  that  the  total  valuation  thereof  apportioned 
to  Pettis  county  was  $380,126.86;  that,  in  levying  taxes  thereon,  the  county 
court,  instead  of  levying  and  extending  the  rate  which  it  levied  on  all  other 
property  owned  by  individuals  on  the  first  day  of  August,  1875,  levied  the 
rate  which  had  been  levied  on  general  property  owned  by  individuals  on  the 
first  day  of  August,  1874.  It  further  appears  that  the  tax,  as  levied,  was  paid 
by  the  defendant  in  1876,  and  that  the  taxes  were  designated  in  the  receipt 
taken  by  defendant  as  tiie  taxes  of  1875. 

Under  the  ruling  of  this  court  in  the  case  of  State  v.  Trust  Co.,  68  Mo.  468, 
the  levy  of  said  rate  was  erroneous,  and,  according  to  the  rule  established  in 
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that  case,  the  county  court  should  have  levied  and  extended  on  the  property- 
of  defendant  owned  by  it  on  the  first  day  of  August,  1875,  and  assessed  by  thfr 
state  board,  the  same  rates  it  extended  on  general  proper^  owned  by  individ- 
uals at  the  same  time,  and  assessed  by  the  county  assessor.  It  further  ap- 
pears that  in  1879  the  county  court.  Ignoring  the  action  taken  in  1876  in  ex- 
tending  the  wrong  rate  on  the  property  of  defendant  owned  by  it  on  the  first 
of  August,  1875,  extended  on  said  property,  in  conformity  with  the  ruling  in 
the  case  above  cited,  the  same  rate  which  in  1876  it  had  extended  on  property 
owned  by  individuals  on  the  first  day  of  August,  1875;  and  it  is  for  the  whole- 
amount  of  this  tax  that  plaintiff  sues  in  the  first  count  of  the  petition,  with- 
out allowing  defendant  any  credit  for  the  amount  actually  paid  under  the 
wrong  levy  m  1876.  The  case  was  tiled  by  the  circuit  court  on  the  theory 
thai  defendant  was  not  entitled  to  a  credit  for  the  payment  so  made,  which 
was  a  wrong  and  erroneous  one,  under  the  ruling  of  this  court  in  the  case  of 
State  V.  Railtoay  Co.,  ante,  862. 

The  mere  statement  in  the  tax  receipt  that  the  taxes  so  paid  were  designated 
as  for  the  year  1875,  instead  of  1876,  as  designated  in  the  receipts  of  other 
tax-payers  for  taxes  paid,  does  not  alter  the  fact  that,  under  the  law,  the  taxes 
were  for  the  same  period  of  time,  and  for  the  same  tax,  in  the  one  case  as 
well  as  in  the  other;  and  the  maxim  prcesenUa  eorpoi^is  tolHt  errorem  nam- 
inia  might  well  be  applied  here,  as  it  was  in  the  case  of  Rex  v.  Mellor,  27 
Law  J.  M.  Cas.  121,  when  a  juror  was  addressed  and  answered  by  the  wrong 
name,  and  was  afterwards  swoin,  and,  upon  a  case  reserved,  the  court  said: 
"The  mistake  is  not  a  mistake  of  the  man,  but  only  of  his  name.  At  the 
bottom  of  the  objection  is  but  this:  that  the  officer  of  the  court,  the  juryman 
being  present,  called  him  by  a  wrong  name.  Now,  it  is  an  old  and  rational 
maxim  of  law  that  when  a  party  to  a  transaction  or  the  subject  of  a  transac- 
tion are  either  of  them  actually  and  corporally  present,  the  callinff  of  either 
by  a  wrong  name  is  immaterial."  So  that  calling  the  tax  for  1875,  In  the 
presence  of  the  fact  that  the  tax  was,  under  the  law,  the  tax  for  1876,  is 
wholly  immaterial,  and  cannot,  and  ought  not  in  justice,  to  be  allowed  to  have 
the  effect  of  depriving  the  defendant  of  the  benefit  of  the  amount  actually 
paid  under  the  wrong  levy  as  and  for  the  taxes  of  1875. 

It  also  appears  that  certain  taxes  levied  to  pay  interest  on  certain  railroad 
bonds  are  sued  for  both  in  the  fli*st  and  second  counts  of  the  petition.  It  is 
conceded  that  in  the  levy  of  these  taxes  ^section  6799,  Rev.  St.,  was  not  com- 
plied with,  and  such  levy  under  the  ruling  made  in  the  ease  of  State  v.  MaU- 
way  Co.,  87  Mo.  236. 

The  questions  arising  on  the  record  in  this  *case  are  the  same  in  principle  as 
those  considered  and  passed  upon  in  the  case  of  State  v.  Railway  Co,,  supra; 
and  under  the  rulings  then  made,  to  which  we  adhere,  the  Judgment  iis  re- 
versed and  cause  remanded,  with  the  concurrence  of  the  other  judges. 


Btatb  ex  rel.  Bbowk,  Collector,  v.  Misboubi  PAa  Rt.  Ga 

{Supreme  Court  of  J^iasovrU    June  6, 1887.) 

Appeal  from  circuit  court,  Pettis  county. 

T.  J.  PortiSy  for  appellant.    Oeorge  P.  B,  Jackscm^  for  respondent. 

NoBTOn,  C.  J.  This  case  Is  controlled  by  the  opinion  heretofore  delivered  in  the  < 
of  State  V.  Ra/U/ioa/u  Co.^  arUCj  862.  and,  by  stipulation  of  the  parties,  the  same  judgment 
is  to  be  entered  in  tnis  case  as  in  tiiat,  and  the  judgment  is  accordingly  hereby  reyersed, 
e(nd  cause  remanded. 

(All  concur.) 


Digitized  by 


Google 


Tenn.]  brown  v.  brown.  869 

Brown  v.  Brown  et  oZ. 
(Swtyreme  Cowrt  of  Tewnessee.    January  80, 1888.) 

1.  Wills— CoKflTRUCTioN— Conditional  Limitations— Pbrpetottibs. 

Testator  left  a  will  wherein  he  directed,  inrvter  aUa,  as  f  oUowb  :  ^Item  4,  Upon  the 
coming  of  age  of  my  aon«  •  •  •  i  will  and  diieot  that  the  reaidue  of  my  real  and 
personal  estate  be  equally  divided  between  my  two  children.  *  •  •  Jtem  6.  I 
will  and  direct  that  the  property,  real  and  personal,  which  my  children  shall  take 
under  this  will,  shall,  upon  the  death  of  either  of  them,  without  leaving  a  child  or 
children,  or  the  issue  of  such  child  or  children  living  at  his  or  her  deaw,  go  to  the 
survivor  of  them;  and  should  both  of  my  children  aie  without  leaving  a  child  or 
children  living  at  their  death,  then,  and  in  that  event.  I  direct  Uiat  the  proper^ 
given  to  them,  as  hereinbefore  provided,  embracing  thai  which  they  may  get  as  sur- 
vivor, shall  go  over  to  and  be  equally  divided  among  the  children  of  my  deceased 
sister,  £.,  and  of  mv  brother,  H.,  taking  per  oavUa;  and  in  case  anv  of  said  chil- 
dren shall  be  dead,  out  leaving  children  then  Uvmg,  such  child  or  chilaren  shall  rep- 
resent the  deceased  parent,  and  take  such  interest  as  said  parent  would  have  taken 
if  alive. "  Held,  that  as  the  limitations  over,  contingent  upon  the  death  of  testator's 
two  children,  were  to  take  effect  immediately  upon  tne  death  of  the  survivor  of  ^em 
living  at  testator's  death,  the  contingency  upon  which  the  estate  was  to  vest  could 
not,  by  any  possibility,  be  for  a  longer  time  than  a  life  or  lives  in  being  and  21 
years  and  the  fraction  of  a  year  thereafter:  and  such  limitations  over  were  not  in 
contravention  of  the  rule  against  pexpetuities. 

4L  BQmTT— Dbobbs— Pbo  CoinrBsso  AaAiNsr  Non-Rbbidsntb— Opamore  Avm  JTn>ch 

MBNT  ON  AFPBAL. 

In  a  suit  in  equity  against  resident  and  non-resident  defendants,  the  latter  were 
served  by  publicauon.  but  did  not  appear  to  defend,  and  an  order  pro  confesso 
was  entered  against  them.  The  resident  defendants  appeared  and  obtained  a  de- 
•oree,  which,  upon  appeal,  was  reversed  by  the  supzeme  court  The  non-resident 
-defendants  subsequently  petitioned  the  court  for  leave  to  answer,  in  acoordance 
with  Code  Tenn.  Il  4879, 4&1,  (Kew  Code,  H  6122, 512i,)  providing  that  in  such  cases 
the  decree  shall  not  be  absolute  for  three  years,  or  for  six  months  from  the  service 
•of  a  copy  thereof  upon  the  defendant,  and  that  within  such  periods  respectively  the 
•defendant  may  **be  admitted  to  answer  the  bill,  upon  petition  sho^rag  merits; 
-«  •  •  Qi^^  g^^ii  other  ]^roceedinffs  may  be  had  thereon  as  if  the  cause  were  then 
newly  begun. "  The  court  struck  the  petition  from  the  file.  He^d,  upon  appeal,  that 
^e  formalities  prescribed  by  the  Code  having  been  complied  wiih,  the  proceeding 
could  not  be  regarded  as  one  to  review  the  ^elsion  of  the  supreme  court  upon  the 
prior  i^peal,  and  the  defendants  were  entitled  to  the  relief  th^  hl»lm^. 

8.  Saio— Mbsits  or  Petition. 

HeUL  further,  that  the ''merits"  necessary  to  support  the  petition  need  not  be 
fiksts  additional  to  those  disclosed  in  the  ori^nal  suit,  but  any  issues  of  Uw  or  ftict 
which  would  ground  the  suit  if  newly  begun. 

4.  Saio— PxnnoN  hot  Aooommlhibd  bt  Answbb. 

Beld,finiher,  that  as  the  petition  is  for  leava  to  answer,  it  need  not  ba  aooom- 
panied  by  the  answer. 

6.  Same— TiMB  to  Filb  Application. 

Heldyfwrther,  that  the  three  years  within  which  the  petition  may  be  presented 
runs,  where  an  appeal  has  been  prosecuted,  from  the  date  of  the  final  decree  of  the 
supreme  court. 

6.  Same— Partteb    M»iffnM8  of  a  Class. 

Held^fwrthert  that  the  non-resident  defendants  were  not  precluded  from  petition- 
mg  on  the  ground  that  they  were  members  of  a  class  having  a  conunon  right  of  de- 
fense, and  therefore  bound  by  the  decree  in  the  suit,  the  bSl  not  alleging  that  the 
suit  was  brought  against  them  in  that  dharaoter.  o"*o  ^ 

7.  Bamb— Besidsnt  Dbfbnbants. 

Held,  fwrOuTy  that  a  resident  defendant,  who  has  previously  appeared  and  an- 
swered m  the  suit,  cannot  subsequently  Join  with  the  non-resident  defendants  in 
bit^'^'^1  W)  u'bj^ffl  bSr^  ^^^  ''"  "^  applicaUon  for  relief. 

Appeal  from  chancery  court,  Maury  county;  W.  S.  Fleming,  Chancellor. 

Petition  by  non-resident  defendants,  H.  A.  Brown  and  others,  to  the  chan- 
cerj'  court  of  Maury  county,  to  be  permitted  to  answer  in  a  suit  commenced 
by  John  P.  Brown,  asking  for  a  construction  of  the  will  of  one  John  Brown, 
deceased,  and  claiming  the  estate  mentioned  therein.  Upon  plaintiff's  mo- 
tion, the  petition  was  stricken  from  the  file.    Defendants  appealed. 

ffeo.  P,  WUrson,  W.  B.  Gordon,  Demoss  cfe  Malone,  Padgett  <&  Fibres,  and 
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Hayes  d-  Floyd,  for  petitioners.     W,  I.  Webster,  W.  C.  Taylor,  Hughes  dr 
Hatcher,  W.  S.  Fleming  &  Son,  and  N.  R,  Wilkes,  for  respondents. 

Neil,  Special  Judge.  In  June,  1858,  John  Brown  died  in  Maury  countv, 
leaving  a  widow  and  two  children,  a  son  and  daughter,  surviviug  him.  lie 
was  the  owner  of  a  very  large  estate.  He  left  a  will,  which  was  duly  pro- 
bated in  July,  1858.  After  providing  for  the  payment  of  his  debts,  the  com- 
fort of  his  widow,  and  the  maintenance  of  his  children  during  the  minority  of 
his  son,  this  will  proceeds:  "Item  4.  Upon  the  coming  of  age  of  my  son,  aud 
after  the  division  and  allotment  to  my  wife  as  aforesaid  shall  have  taken  place, 
I  will  and  direct  that  the  residue  of  my  real  and  personal  estate  be  equally  di- 
vided between  my  two  children  *  *  ♦  item  5.  I  will  and  direct  that 
the  property  real  and  personal  which  my  children  shall  take  under  this  will 
shall,  upon  the  death  of  either  of  them  without  leaving  a  child  or  children,  or 
the  issue  of  such  child  or  children  living  at  his  or  her  death,  go  to  the  sur- 
vivor of  them;  and  should  both  of  my  children  die  without  leaving  a  child  or 
children  living  at  their  death,  then,  and  in  that  event,  I  direct  that  the  prop- 
erty given  to  them  as  hereinbefore  provided,  embracing  that  which  they  may 
get  as  survivors,  shall  go  over  to  and  be  equally  divided  among  the  children 
of  my  deceased  sister  Elizabeth  Stewart,  and  of  my  brother  Hamilton  Brown, 
taking  per  capita;  and,  in  case  any  of  said  children  should  be  dead,  but 
leaving  children  then  living,  such  child  or  children  shall  represent  the  de- 
ceased parent,  and  take  such  interest  as  said  parent  would  have  taken  if  alive." 

The  controversy  anses  on  these  two  items.  Testator's  daughter  died  in 
1858,  without  issue.  March  1,  1878,  testator's  son  John  P.  Brown,  Died  his 
original  bill  in  the  chancery  court  of  Maury  county,  asking  a  construction  of 
the  said  fourth  and  fifth  items  of  his  father's  will ;  insisting  that  the  limita- 
tions over  contingent  upon  the  death  of  his  sister  and  himself  without  issue^ 
living  at  the  time,  were  void;  and  claiming  the  whole  estate.  This  bill  was 
filed  against  H.  A.  Brown  and  his  two  children,  Thomas  and  Hamilton,  citi- 
zens of  Maury  county,  and  James  Stewart,  Jane  Golten,  Ann  Pointer,  and. 
others,  the  children  and  grandchildren  of  Elizabeth  Stewart,  deceased.  H.  A. 
Brown  is  the  son  of  Hamilton  Brown,  mentioned  in  the  fifth  item  of  the  wil!^ 
Process  was  issued  and  served  upon  him  and  his  two  children.  Publication 
was  made  for  non-residents,  save  two,  omitted  by  mistake. 

H.  A.  Brown  answered  the  bill,  raising  a  single  issue,  denying  the  construc- 
tion placed  Upon  the  will  by  the  bill,  insisting  that  the  limitations  over  were 
valid.  A  guardian  ad  litem  was  appointed  for  Thomas  and  Hamilton  Brown, 
and  he  answered,  making  the  same  issue.  An  order  was  entered  purporting 
to  appoint  a  guardian  ad  litem  for  all  such  of  the  non-resident  defendants  as 
might  be  minors,  but  no  names  of  such  were  given  in  the  order.  The  guard- 
ian ad  litem  so  appointed  filed  his  answer,  making  the  same  issue.  An  order 
was  entered  directing  Judgment  j>7*o  confesso  against  all  the  non-resident  de- 
fendants save  such  as  might  be  minors.  In  this  state  of  the  pleadings  the 
cause  came  on  for  hearing,  and  the  chancellor  decreed  in  defendants'  favor, 
construing  the  fifth  item  of  the  will  as  creating  a  valid  executory  devise  in 
favor  of  the  children  of  Elizabeth  Stewart  and  Hamilton  Brown,  and  dis« 
missed  the  bill.  The  complainant,  John  P.  Brown,  appealed  to  this  courts 
This  was  in  November,  1878.  Pending  this  appeal,  the  general  assembly 
passed  the  act  of  March  25,  1879,  entitled  "An  act  to  relieve  the  dockets  of 
the  supreme  court  of  Tennessee  of  the  great  number  of  cases  now  encumber- 
ing them,  and  for  the  appointment  of  a  special  commission,"  commonly 
known  as  the  commission  court.  On  the  first  Monday  in  October,  1879,  this 
cause  was  heard  before  the  commission  court,  and  held  under  advisement 
until  the  twentieth  of  January,  1880,  on  which  day  a  decree  was  rendered 
by  that  court,  whereby  the  decree  of  the  chancellor  was  declared  to  be  erro- 
neous, and  was  reversed. 
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The  decree  of  the  commission  court  set  forth  and  construed  the  fifth  item 
of  the  will,  and  declared  void  the  executory  devise  of  this  item  to  the  chil- 
dren of  Elizabeth  Stewart*  and  Hamilton  Brown,  and  adjudged  the  complain* 
ant,  John  P.  Brown,  to  be  the  absolute  owner  in  fee-simple  of  all  the  property 
and  estate  devised  and  bequeathed  by  the  will  to  himself  and  his  sister.  This 
decree  was  certified  by  the  commission  court  to  this  court  for  approval,  and 
was  approved  in  ordinary  course  as  other  causes  certified  from  that  tribunal. 

Pending  this  suit,  John  P.  Brown  married,  and  one  child  was  born  to  him. 
This  child  died  in  October,  1881.  On  the  first  day  of  January,  188a  John  P. 
Brown  died  without  issue  living  at  his  death,  but  leaving  surviving  him  his 
wife,  Maggie  G.  Brown.  He  left  a  will,  under  which  his  widow,  and  his 
nephew  Boy  Alexander,  and  his  niece  Mamie  Cole,  are  claiming  the  estate, 
and  in  this  will  Wiley  J.  Embry  was  nominated  executor,  and  was  duly  qutd- 
ifled,  and  all  these  parties  are  properly  represented  in  the  record.  It  is  not 
necessary  to  the  settlement  of  the  questions  arising  in  this  cause  to  notice  the 
will  of  John  P.  Brown  in  terms  more  particular. 

On  the  ninth  day  of  March,  1882,  J.  T.  Stewart,  and  all  others  entitled  in 
the  Elizabeth  Stewart  interest,  presented  their  petition  to  this  court  in  which, 
along  with  other  grounds  of  relief  not  necessary  now  to  notice,  they  sought 
to  have  the  decree  of  January  20, 1880,  opened  under  the  provisions  of  Code, 
§§  4879-4381,  (New  Code,  §§  5122,  5124,)  providing  for  a  three  years*  sav- 
ing in  behalf  or  non-resident  defendants  not  served  with  process.  This  appli- 
cation was  refused,  on  the  ground  that  the  granting  such  relief  in  that  form 
would  involve  the  exercise  of  original  jurisdiction;  and  it  was  further  held 
that  the  redress  secured  by  these  provisions  should  be  sought  in  the  court  of 
original  jurisdiction. 

At  the  April  term,  1882,  of  the  chancery  court  of  Maury  county,  the  same 
parties  presented  their  petition  to  that  coui-t,  reciting  the  foregoing  facts  and 
others,  not  now  necessary  to  notice,  insisting  that  under  a  proper  construction 
of  the  said  fifth  items  of  the  will  they  were  entitled  to  the  estate,  and  asking 
to  have  the  decree  opened  under  the  sections  of  the  Code  above  cited;  and  ac- 
companied the  petition  with  bond  for  costs,  and  prayed  leave  of  the  court  to 
file  it.  Thereupon  the  court  ordered  the  petition,  exhibits  and  bond  to  be 
filed  subject  to  all  lawful  defenses  and  exceptions,  including  the  right  of  the 
persons  made  defendants  thereto,  to  move  the  court  to  take  the  petition  from 
the  files,  and  further  ordered  that  process  issue  as  prayed  for  in  the  petition 
against  Wiley  J.  Embry,  executor  of  John  P.  Brown,  Maggie  C.  Brown,  his 
widow,  the  nephew  lioy  Alexander,  and  his  guardian  £.  H.  Hatcher,  and 
likewise  against  Mamie  Cole,  returnable  on  the  first  Monday  in  October,  1882; 
tlmt  being  the  first  day  of  the  next  ensuing  term.  The  petition  was  filed  on 
the  twenty-seventh  day  of  April,  1882,  and  the  process  was  duly  issued  and  ex- 
ecuted. At  the  October  term,  1882,  Wiley  J.  Embry,  executor,  Maggie  C. 
Brown,  and  E.  H.  Hatcher,  guardian,  moved  the  court  to  strike  the  petition 
from  the  files.  This  motion  was  sustained  by  the  chancellor.  The  petition 
was  accordingly  stricken  from  the  files  of  the  court;  the  petitioner  prayed  an 
appeal  to  the  court;  the  cause  was  tried  before  the  referees;  their  report  was 
filed  May  4,  1885;  both  sides  excepted;  and  tlie  whole  case  is  open. 

The  sections  of  the  Code  under  which  the  question  made  in  this  case  arise 
are  as  follows: 

After  providing  for  suits  brouffht  by  attachments  of  property,  the  Code  pro- 
ceeds, section  4379,  (New  Code,  §5122:)  '*ln  all  other  cases,  a  decree  against 
a  defendant,  without  personal  service  of  process,  who  does  not  appear  to  de- 
fend, is  not  absolute  for  three  years  from  the  decree,  unless  a  copy  of  the  de- 
cree is  served  upon  the  defendant;  in  which  case  it  becomes  absolute,  if  the 
defendant  fails  to  come  forward  and  make  defense  within  six  months  after 
service."  Section  4380,  (New  Code,  §  5128,)  is  not  important  in  the  present 
Inquiry.    4381,  (New  Code,  §  5124.)    *'The  original  defendant,  his  heir,  rep- 
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resentatiye,  or  assignee  claiming  under  him,  by  virtue  of  any  act  done  before 
the  commencement  of  the  suit,  may  within  six  months  after  service  of  a  copy 
of  the  decree,  or  within  three  years  after  the  decree,  be  admitted  to  answer  the 
bill  upon  petition  showing  merits,  and  giving  security  for  the  payment  of 
costs;  and  witnesses  on  both  sides  may  be  examined,  and  such  other  proceed- 
ings may  be  had  thereon  as  if  the  cause  were  then  newly  begun. " 

Many  grounds  were  assigned  in  support  of  the  motion  to  dismiss,  in  the 
chancery  court,  and  the  same  grounds  are  relied  on  here.  Leaving  out  of 
view,  for  the  present,  the  fourth  and  seventh  grounds,  the  others  may  be  sum- 
marized as  follows:  That  a  final  decree  having  been  rendered  in  this  cause  in 
the  chancery  court  in  November,  1878,  and  appeal  having  been  prosecuted  to 
the  supreme  court,  and  final  decree  entered  in  the  supreme  court,  there  was 
and  could  be,  when  the  petition  was  filed,  no  such  cause  in  the  chancery  court 
as  John  P.  Broton  v.  H.  A.  Braum  et  al.,  (this  cause,)  and  that  the  petition 
was  unknown  to  the  forms  of  law ;  that  the  petition  was  an  effort  to  reinstate 
or  release  a  cause  finally  disposed  of  both  in  the  chancery  and  the  supreme 
courts;  that  it  was  an  effort  to  review  the  decision  of  the  supreme  court  on  a 
question  of  law;  that  the  decree  of  the  supreme  court  was  a  decision  on  the 
merits,  and  a  final  adjudication  between  the  parties,  in  matter  both  of  law  and 
fact,  and  could  not  be  again  inquired  into  in  this  form;  that  the  petition  fkiled 
to  show  any  other  or  additional  fact  not  fully  passed  upon  and  adjudicated  al- 
ready by  both  the  chancery  court  and  the  supreme  court;  that  the  petition  was 
an  effort  to  attack  the  decree  of  the  supreme  court,  and  this  could  only  be  done 
by  original  bill,  that  being  professedly  a  proceeding  under  sections  4379-^4382 
of  the  Code,  the  petition  should  be  accompanied  by  an  answer  showing  merits, 
and  that,  not  being  so  accompanied,  the  omission  was  fatal ;  that  the  petition 
was  not  filed  in  time,  more  than  three  years  having  elapsed  since  the  final  de- 
cree in  the  chancery  court. 

We  are  of  opinion  that  although  a  final  decree  had  been  rendered  in  this 
cause,  in  the  chancery  court,  more  than  three  years  before  the  presentation  of 
the  petition,  and  an  appeal  had  been  prosecuted  by  the  complainant  from  that 
decree  to  the  supreme  oourt,  and  judgment  final  had  passed  in  the  supreme 
court,  the  petition  was  properly  presented  to  the  chancery  court  within  three 
years  of  the  final  decree  in  the  supreme  court.  We  reaffirm  the  ruling  here- 
tofore made  when  the  petition  was  presented  to  this  court,  that,  to  allow  a  pe- 
tition under  those  sections  of  the  Code  to  be  presented  to  this  court  would  be 
to  invoke  the  exercise  of  original  jurisdiction  by  this  court,  whereas  it  has  only 
appellate  jurisdiction.  Ch:8tnut  v.  McBride,  6  Baxt.  95;  P0ttit  v.  Cooper, 
9  Lea,  21.  Hence,  if  the  non-resident  has  no  remedy  in  the  inferior  court, 
the  statute  would  be  a  dead-letter,  for  the  reason  that  the  resident  litigant 
could  by  appealing  to  the  court  always  place  the  decree  in  a  condition  where 
it  could  not  be  disturbed.  He  could  reply  to  the  non-resident  application, 
'*  You  have  no  standing  in  the  supreme  court,  because  that  court  cannot  ex- 
ercise original  jurisdiction;  you  have  no  standing  in  the  chancery  court,  be- 
cause this  decree  is  vacated  by  the  appeal,  and  there  is  nothing  to  act  upon." 
The  statute  offers  substantial  relief  to  persons  who  need  protection,— <lefend- 
^  ants  who  have  not  been  served  with  process,— 4md  we  are  of  opinion  that  it 
'  cannot  be  withheld  in  this  feshion. 

Nor  is  it  in  any  aspect  an  effort  to  review  the  action  of  the  supreme  court. 
It  is  not  a  proceeding  for  the  correction  of  errors  in  any  sense;  but,  where  the 
case  provided  for  in  the  statutes  is  made  out,  then  the  condition  that  by  oper- 
ation of  law  inheres  in  every  decree  against  non-residents  not  served  with 
process,  and  not  legally  appearing  in  the  cause,  emerges,  and  when  a  petition 
in  proper  form,  presented  to  the  proper  oourt,  and  containing  the  averments 
required  by  the  section  of  the  Code  referred  to,  a  way  is  at  once  opened  for  the 
judicial  ascertainment  of  the  statute  which  rendered  the  decree  null,  by  reason 
of  the  infirmity  that  inheres  in  it  through  the  implied  condition  imposed  by 
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Jaw;  and  when  the  court  adjudges  that  the  petition  is  in  proper  form,  and 
x^ontains  the  matter  of  substance  required  by  the  section  named,  then,  by  the 
allowance  of  its  unconditional  filing,  ex  vigore  statuti,  the  decree  before  en- 
tered is  annulled,  and  the  original  fttatus  is  restored. 

Kor  do  we  think  it  necessary  that  the  petition  should  be  accompanied  by  an 
answer.  The  language  of  the  statutes  is  that  the  non-residents  **may  be  ad- 
jnitted  to  answer  the  bill  upon  petition  showing  merits,  and  giving  security 
for  the  payment  of  costs."  He  is  first  to  acquire  his  status  by  the  presenta- 
.tion  of  a  petition.  If  the  petition  shall  be  adjudged  good  and  sufficient,  then 
he  is  admitted  to  answer. 

The  fourth  ground  presents  the  point  that  the  original  bill  was  a  suit  against 
^  class  of  persons  having  a  common  right  of  defense,  and  that  a  decree  against 
the  representations  of  the  class  before  the  courts  would  be  binding  on  the  whole 
^lass,  and  hence  that  the  case  would  not  fall  under  the  sections  of  the  Code  cited. 
Not  deciding  the  point  that  such  a  case  would  or  would  not,  as  to  the  non- 
residents, fall  under  the  statute,  on  inspection  of  the  original  biU  we  find  that 
the  persons  made  defendants  thereto  are  not  proceeded  against  as  a  class  of 
persons.  This  is  indispensable  in  order  to  invoke  the  operation  of  the  chan- 
cery rule  on  this  subject.  '*  Wliere  it  is  attempted  to  proceed  against  two  or 
three  individuals,  as  representing  a  numerous  class,  it  must  be  alleged  that  the 
:suit  is  brought  against  them  in  that  character.  *'  Lanehester  v.  Thompionf  5 
JMadd.  4.  In  the  case  at  bar,  the  defendants  were  proceeded  against  in- 
dividually, under  the  license  given  in  subsections  1,  5,  §  4352,  C^e,  (New 
Code,  §  5095,)  and  no  attempt  whatever  was  made  to  fix  upon  any  of  them  a 
representative  character,  either  within  the  letter  or  spirit  of  the  rule. 

The  seventh  ground  assigned  for  dismissing  the  petition  makes  the  point 
that  the  petition  shows  no  merits.  This  necessitates  a  construction  of  the 
fourth  and  fifth  items  of  this  will,  above  quoted.  We  are  of  opinion  that,  by 
the  terms  of  these  items  of  the  will,  the  testator  intended  to  give  to  his  son, 
John  P.  Brown,  and  his  daughter,  each  one-half  of  his  estate  in  fee;  but  on 
the  death  of  either  without  issue  then  living,  then  to  the  survivor  in  fee;  and 
on  the  death  of  such  survivor  without  issue  living  at  his  death,  then  per 
capita  to  the  children  of  Hamilton  Brown  and  Elizabeth  Stewart;  and  in  case 
any  of  said  children  should  at  that  time  be  dead,  leaving  children,  then  such 
iast-mentioned  children  to  represent  their  immediate  ancestor,  and  take  the 
•estate  such  immediate  ancestor  would  have  taken  in  case  he  or  she  had  sur- 
vived testator's  son  and  daughter.  It  is  insisted  that  this  operates  to  create 
a  perpetuity;  that  it  is,  in  effect,  a  devise  to  **the  unborn  child  of  an  unborn 
jchild  ;*'  or  may  possibly  result  in  that,  and  hence  is  void.  We  concede  the 
.point  that,  for  the  purposes  of  this  construction,  the  will  must  be  looked 
4^  as  matteiis  stood  at  the  death  of  testator,  when  it  went  into  effect,  and  that 
subsequent  events  cannot  be  noticed  in  aid  of  the  construction,  and  that  if, 
on  a  fair  construction  of  the  will,  as  matters  then  stood,  it  is  open  to  the  legal 
possibility  of  producing  a  result  violative  of  the  settled,  policy  of  the  law,  it 
must  be  declared  void. 

It  is  conceded  that  a  devise  eo  nomine  to  the  unborn  son  of  an  unborn  son 
would  be  void  for  remoteness,  and  be  in  violation  of  the  rule  against  perpetu- 
ities. It  is  contended,  however,  that  although  there  be  no  such  devise  in 
terms,  yet  if  such  a  result  may  happen,  under  the  provisions  of  the  will,  then 
the  will  is  void,  or  violative  of  the  law  against  perpetuities.  It  is  conceded 
that  such  a  result  might  happen  under  this  will,  or  that  Hamilton  Brown 
might  have  a  son  after  the  death  of  testator,  and  that  son  might  have  a  son 
who  would  be  living  at  the  death  of  the  survivor  of  the  first  taker  without 
issue  then  living,  and  if  this  last-mentioned  son  should  take  under  the  will, 
then  that  would  be  the  case  of  an  unborn  son  of  an  unborn  son  taking  the  de- 
vise. The  misapprehension  arising  out  of  this  circumstance  will  be  cleared 
up  by  a  consideration  of  the  rule  that  a  devise  to  the  "unborn  son  of  an  un- 
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born  son  is  involved"  in  connection  with  the  broad  general  rule  governing  this 
class  of  inquiries,  wherein  it  will  be  seen  that  the  rule  just  quoted  presents^ 
but  a  particular  aspect  as  it  were  of  the  general  rule*  and  is,  so  to  say,  but  a 
corollary  of  it.  **  To  constitute  a  valid  executory  devise,  the  contingency  upon 
which  it  is  to  take  effect  must  occur  within  a  life  or  lives  in  being,  and  twenty- 
one  years  and  a  fraction  of  a  year  afterwards. "  Booker  v.  Booker^  5  Humph. 
508;  4  Kent,  Gomm.  295,  319;  1  Jarm.  WUls,  518;  2  Bedf.  Wills,  845;  1 
Washb.  Real  Prop.  97,  §  57. 

This  is  the  fundamental  and  controlling  rule  underlying  the  doctrine  against 
perpetuities,  and  is  to  be  applied  to  the  will  at  the  death  of  testator;  and  if  at 
that  time  the  devise  shall  be  too  remote,  it  is  fatal,  and  the  limitation  over  is 
void.  2  Washb.  Real  Prop.  676,  678 ;  2  Redf .  Wills,  847;  1  Jarm.  Wills,  519;- 
JBartmm  v.  Bamum,  26  Md.  119,  90  Amer.  Dec.  95.  Mr.  Washburn  says: 
"As  will  be  shown  hereafter,  it  has  become  an  imperative  and  unyielding 
rule  of  law  that  no  estate  can  be  given  to  the  unborn  child  of  an  unborn 
child."  1  Washb.  Real  Prop.  p.  97,^  57.  The  rule  already  mentioned  is  one 
of  universal  application,  that  a  liniilation  to  the  issue  of  an  unborn  person> 
would  be,  under  all  circumstances,  too  remote  and  void  if  he  is  to  take  as  a 
purchaser.    2  Washb.  Real  Prop.  667,  §  8. 

This  rule  is  laid  down  strongly  also  in  Brudenell  v.  Eltoes^  1  East,  452, 
454;  Jackson  v.  Brot^,  13  Wend.  442, 443;  and  see  2  Washb.  Real  Prop.  539; 
and  thus  broadly  enunciated  seems  to  sustain  complainant's  contention.  But 
we  apprehend  there  is  a  distinction.  Lord  Kenyon,  who  delivered  the  opin- 
ion in  Brudenell  v.  Elioes,  said  in  Long  v.  BlackalU  7  Term  R.  102:  ''It 
is  an  established  rule  that  an  executory  devise  is  good  if  it  must  necessarily 
happen  within  a  life  or  lives  in  being  and  twenty-one  years  and  the  fraction; 
of  another  year,  allowing  for  the  period  of  gestation. "  In  Wilkinson  v.  Souths 
7  Term  R.  558,  the  same  learned  judge  again  says :  "  The  rule  respecting  execu- 
tory devises  is  extremely  well  settled,  and  a  limitation  by  way  of  executory  devise 
is  good  if  it  must  take  place  after  a  life  or  lives  in  being,  and  within  twenty- 
one  years  and  the  fraction  of  another  year  afterwards;"  and  see  Cadell  v. 
Palmer,  10  Ring.  149.  "Indeed,  it  is  clear  from  Cadell  v.  Palmer  that  even 
a  long  succession  of  estates  for  life  to  unborn  persons  and  their  issue  is  valid 
if  subjected  to  the  instruction  that,  in  order  to  take,  they  must  come  into  ex- 
istence during  lives  in  being  and  twenty-one  years  afterwards."  1  Jarm. 
Wills,  548.  **It  seems  to  be  settled  that  a  devise  to  an  unborn  person  will  be 
valid  if  the  will  provides  that,  in  order,  to  take,  they  must  come  into  being 
during  the  continuance  of  lives  in  existence  and  twenty-one  years, "  2  Redf. 
Wills,  850,  §  19.  "  Whatever  may  be  the  number  of  limitations  after  the  first 
executory  devise,  or  limitation  by  deed,  by  way  of  springing  or  shifting  uses 
of  the  whole  interest,  any  one  of  them  which  is  so  limited  that  it  must  take 
effect,  if  at  all,  within  twenty-one  years  after  the  period  of  a  life  or  lives  then 
in  being,  may  be  good,  in  event  that  no  one  of  the  preceding  executory  lim- 
itations which  would  carry  the  whole  interest  happens  to  vest."  2  Washb.  Real 
Prop.  354,  (raarg.) 

In  the  case  of  Lorillard  v.  Coster,  5  Paige,  172,  the  devises  were  of  this 
character:  **To  trustees  in  fee,  in  trust  to  receive  the  rents  and  profits,  and 
pay  over  and  divide  the  same  equally  between  twelve  nephews  and  nieces, 
and  the  survivors  and  survivor  of  them,  during  their  lives,  respectively;  and,. 
after  the  death  of  all  the  testator's  nephews  and  nieces,  remainder  in  fee  to» 
the  children  of  the  twelve  nephews  and  nieces  living,  and  to  the  children  of 
such  as  may  then  be  dead,  per  sterpes, "  Chancellor  Kent,  In  commenting  on 
the  case,  says:  "The  will  would  have  been  good  under  the  English  law,  and 
the  law  of  New  York  as  it  stood  before  the  Revised  Statutes  of  1^0.  '*  4  Kent» 
Comm.  272,  note  6.  In  this  case  some  of  the  devisees  might  have  been  the 
unborn  children  of  unborn  children,  as  matters  stood  at  testator's  death. 

In  re  Ryder^  11  Paige,  185,  rents  and  profits  and  increase  of  real  and  per- 
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sonal  property  were  devised  and  bequeathed  to  nfeme  etwert  for  life,  for  her 
separate  use  free  from  the  contract  of  her  then  husband,  or  of  any  future  hus- 
band, with  remainder  to  her  surviving  children,  and  to  the  issue  of  such  of 
her  children  as  should  have  died  leaving  issue  at  the  time  of  her  death.  Here' 
the  court  says:  The  children  having  only  a  contingent  interest  even  in  ther 
capital  of  the  estate,  and  the  extent  even  of  that  contingent  interest  cannot 
be  ascertained  while  the  mother  is  alive,  and  is  capable  of  bearing  children, 
for  tlie  after-born  children  are  equally  entitled  with  those  who  are  i7i  esse  at 
the  death  of  testatrix.  And  such  of  the  children  as  may  happen  to  die  in  the 
life-time  of  their  mother  will  have  no  right  to  the  estate,  even  if  they  should 
leave  issue,  for  the  estate  in  that  event  is  given  to  the  issue,  and  not  to  them. 
These  limitations  were  recognized  and  treated  as  of  undoubted  validity. 

The  distinction  resides  in  this:  A  devise  to  the  unborn  child  of  an  unborn 
child  eo  ^lomine  is  void,  because  it  may  not  take  effect  within  a  life  or  lives 
in  being  and  21  years  and  the  fraction  of  a  year  thereafter.  But  when,  by  the 
express  terms  of  the  devise,  the  limitation  over  must  take  effect  within  the 
life  or  lives  of  persons  in  being,  then  this  reason  supporting  the  objection 
fails,  and  the  limitation  is  good.  The  opinion  in  the  Bden  Will  Case,  re- 
ported in  2  Cow.  838,  do  not  involve  the  present  controversy.  By  the  terms 
of  that  will  the  testator's  brother  and  sister  were  to  take  his  property  in  the 
event  that  his  two  sons,  the  first  takers,  should  both  die  without  lawful  issue. 
The  ulterior  devise  was  held  void  because  limited  upon  a  contingency  too  re- 
mote,— the  indefinite  failure  of  issue  of  the  two  previous  devisees;  and  see 
Waring  v.  Jackson,  1  Pet.  570. 

'{liis  objection  cannot  be  urged  against  the  will  now  nnder  consideration. 
Here,  by  the  express  terms  of  the  will,  the  limitations  over  are  to  take  effect 
immediately  upon  the  death  of  the  survivor  of  testator's  two  children,  lives 
in  being  at  the  date  of  the  will  and  at  the  death  of  testator;  hence  the  contin-" 
gency  upon  which  the  estate  is  to  rest  cannot,  by  any  possibility,  be  for  a 
longer  time  than  a  life  or  lease  in  being  and  21  years  and  the  fraction  of  a 
year  thereafter,  and  under  all  the  authoiities  must  be  held  good.  In  truth,  the 
estate  devised  to  John  Brown's  children  was  a  fee  determinable  upon  the  dying 
without  issue  living  at  their  death.  On  the  general  principle  governing  contin- 
gent estates,  it  would  seem  that  no  estate  could  be  limited  to  take  effect  after  a 
fee-simple,  but,  under  the  doctrine  of  uses  and  executory  devises,  this  is  often 
done.  1  Washb.  Real  Piop.  76,  §  76.  "  A  devise  in  these  words:  •  I  give  unto 
my  three  sons,  A,  B,  and  G,  all  my  other  lands,'  etc.,  <  also  my  will  is  that  if 
either  or  any  of  them  should  die  without  children,  the  survivor  or  survivors  to 
hold  the  interest  or  share  of  each,  or  any  of  them  so  dying  without  children 
aforesaid,' — passes  an  estate  in  fee-simple,  determinable  on  the  contingency  of 
their  dying  without  issue,  and  on  that  contingency  resting  in  the  survivor  or 
survivors,  by  way  of  executory  devise."  Richardson  v.  Noyes,  2  Mass.  56. 
By  one  clause  of  a  will  an  absolute  estate  in  land  w.is  vested  in  testator's  son. 
By  a  subsequent  clause  it  was  provided  that,  if  the  son  should  die  without 
heirs,  the  land  should  be  divided  between  testator's  three  daughters.  It  was 
held  that  the  latter  clause  raised  an  executoiy  devise  over  in  favor  of  the 
daughter,  upon  the  contingency  of  the  son  dying  without  heirs  or  children; 
that  if  the  contingency  happened,  the  limitation  overtook  effect;  if  it  did 
not  happen,  the  absolute  gift  to  the  first  taker  remained  undisturbed.  Cowan 
V.  Wells,  5  Lea,  683, 684.  In  the  case  now  in  judgment,  the  contingency  hap- 
pened, and  we  have  seen  that  the  limitations  over  do  not  violate  any  princi- 
ple of  law. 

So  we  conclude  that  H.  A.  Brown  and  the  children  of  Elizabeth  Stewart  took 
a  valid  estate  in  fee,  per  capita,  on  the  death  of  John  P.  Brown,  and  that  the 
place  of  such  of  Elizabeth  Stewart's  children  as  are  dead  are  filled  by  their 
children;  and  in  showing  this  in  their  petition  the  non-residents  show  merits 
under  the  statute.    But  here  we  are  met  by  the  objection  that  the  merits  re* 
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quired  in  the  statute  must  be  some  new  fact,  not  passed  upon  by  the  court  be- 
fore, and  that  it  cannot  be  an  issue  of  law.  We  do  not  agree  to  this  view. 
The  purpose  of  the  statute  was  to  place  the  non-resident  who  comes  within  its 
saving  in  the  same  plight  as  if  the  cause  were  then  newly  begun,  when  he 
presents  his  petition,  and  is  admitted  to  defend;  that  is,  to  place  him  in  the 
same  status  as  if  the  cause  were  just  standing  for  defense.  It  is  obvious  that 
by  this  construction  he  couid  make  an  issue  of  either  law  or  fact.  Any  other 
construction  would  be  but  to  offer  a  benefit  with  one  hand  and  withhold  it 
with  the  other.  We  are,  however,  confronted  with  the  case  of  Legerwood  y. 
Miller 9^  (MS.,  Knoxville,)  and  it  is  pressed  upon  our  attention  as  an  authority 
opposing  this  view.  We  do  not  understand  that  case  as  being  in  necessary 
conflict.  In  that  proceeding,  application  to  open  the  cause  was  made  by  affi- 
davit which  failed  to  show  any  merits  whatever,  either  of  law  or  fact,  and  this 
point  was  specially  alluded  to  and  relied  on  by  Dbabwell,  C.  J.,  in  the  opin- 
ion, and  wlrnt  was  said  on  the  subject  of  the  answer  was  not  necessary  to  the 
decision  of  the  question  involved.  However,  if  that  case  could  be  properly 
•construed  as  in  conflict  with  the  principle  here  settled,  we  should  not  hesitate 
to  overrule  it  as  being  unsound,  and  mischievous  in  its  consequences. 

H.  A.  Brown's  rights  stand  on  a  different  footing.  He  has  had  his  day  in 
vcourt.  He  now  joins  in  the  petition  with  these  non-residents,  and  seeks  with 
them  to  have  the  decree  opened,  to  be  again  allowed  to  litigate  the  issue.  He 
alleges  certain  special  grounds  of  belief  impeaching  the  proceedings  of  the 
commission  court.  We  express  no  opinion  as  to  the  questions  made  by  him 
on  the  decree  of  the  commission  court.  We  hold  that  he  cannot  make  these 
questions  by  joining  on  a  petition  with  non-residents  seeking  to  have  the  ben- 
efit of  the  statutory  saving,  and  certainly  cannot  have  the  relief  vouchsafed 
to  non-appearing  defendants  only.  If  he  has  any  rights  left,  which  we  do  not 
decide,  he  should  have  presented  them  by  original  bill. 

The  decree  of  the  chancellor  is  aoooidingly  affirmed  in  so  far  as  it  dismissed 
the  petition  as  to  H.  A.  Brown,  and  is  reversed  in  all  other  respects,  and  the 
cause  is  remanded  to  the  chancery  court  of  Maury  county  to  be  proceeded  in 
as  to  the  non-resident  petitioners  "just  as  if  the  cause  were  newly  begun." 


Sullivan  et  ux.  o.  Sttllivan  et  al. 
{Supreme  Cowrt  of  Tenaiessee.    February  18, 1888.) 

^TBUSTS—RbSUI^NG  TBU8TS-~SC7]TI0IBN0T  or  EVIDBKOB. 

In  an  action  to  establish  a  resulting  trust  arising  from  an  agreement  made  be- 
tween the  mortgagee  and  the  mortgagor  at  a  foreclosure  sale,  to  the  efCect  that  the 
mortgagee  was  to  purchase  the  mortgaged  property  and  to  reoonvey  the  same  to 
the  mortgagor  when  the  indebtedness  was  paid,  the  agreement  Is  sufOoiently  proven 
by  showing  that  the  mortgagor,  with  the  full  Jmowledge  and  consent  of  the  mort- 
gagee, treated  the  propertjr  after  such  sale  In  all  respects  as  his  own,  and  that  the 
mortgagee  himself  treated  the  property  as  that  of  the  mortgagor,  and  had  indorsed 
the  master's  deed  for  the  property,  and  delivered  it  to  the  mortgagor.* 

Error  to  chancery  court,  Montgomery  county;  Ssay,  Chancellor. 

Bill  in  equity  to  quiet  title  to  certain  property.  Patrick  Sullivan  and  Honora 
Sullivan,  his  wife,  against  Mary  Sullivan  and  others.  Defendants,  being 
minors,  appear  by  a  guardian  ad  litem.  A  decree  was  rendered  in  favor  of 
the  plaintiffs.    Defendants  now  assign  error. 

"Decided  June  10, 1876. 

■A  resulting  trust  in  real  estate  may  be  proved  by  parol  testimony:  but  such  proof 
must  be  full  and  dear.  Lofton  v.  Sterrett,  (Fla.)  2  South.  Rep.  837 ;  Walton  v.  Karnes, 
(Cal.)  7  Pao.  Rep.  676;  MaUagh  v.  Mallairh,JCal.)  16  Pao.  Rep.  586.  Respecting  result- 
ing trust,  see  Smith  v.  Brown,  (Tex.)  1  S.  W.  Rep.  578 /Bedford  v.  Graves,  (Ky.)  1  a 
W:  Rep.  534,  and  note;  Ward  v.  Matthews,  (Cal.)  14  Pac.  Rep.  604,  and  note;  Carter  v. 
ChaUin,  (Ala.)  8  South.  Rep.  818. 
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Leech  dt  Bavage^  tor  plaintifllis  in  error.  DanUU  A  Qitarlea,  for  defendants 
in  error. 

Smith,  Special  Judge.  Complainants  filed  this  bill  in  the  chancery  court 
of  Mont^mery  county,  on  the  twenty-fifth  of  February,  1884,  alleging  that 
prior  to  the  year  1874  complainant  Patriclc  Sullivan  was  the  owner  of  consid- 
erable real  and  personal  property  in  the  city  of  darksville,  and  that  in  tho 
inonth  of  February,  1874*  he  executed  a  mortgage  to  one  John  Sullivan  to  se- 
cure an  indebtedness  of  $650,  which  mortgage  was  afterwards  transferred  to 
M.  Sullivan,  and  that  he  on  the  ninth  of  February,  1874,  executed  a  mortgage 
on  all  of  his  property  to  secure  an  indebtedness  of  $2,700  to  said  M.  Sullivan^ 
the  father  of  defendants;  that  some  time  subsequent  to  the  execution  of  these 
mortgages,  certain  creditors  of  complainant  Patrick  Sullivan  filed  their  bill, 
seeking  to  have  said  mortgages  set  aside  as  fraudulent,  or  to  be  foreclosed,  and 
they  receive  the  excess,  if  any,  of  what  the  property  might  sell  for,  if  the  mort- 
gagee were  held  valid.  Said  bill  was  filed  November  27,  1876,  resulting  in  a 
decree,  at  the  July  term,  1877,  of  the  court,  holding  said  mortgages  valid,  and 
ordering  a  sale  of  all  the  property  as  prayed,  which  was  sold  October  6,  1877; 
and  sale  confirmed  July,  1878,  the  realty  selling  for  $1,760,  and  the  personalty 
for ,  all  of  which  was  purchased  by  M.  Sullivan,  which  fell  short  of  sat- 
isfying bis  mortgages.  Complainants  farther  allege  in  their  bill  that  on  the 
day  of  sale  it  was  agreed  by  complainants.  Fat.  Sullivan  and  M.  Sullivan,  that 
the  latter  should  purchase  the  property,  and  that  the  former  should  take  and 
retain  the  possessiotf  of  it,  and  when  said  M.  Sullivan  should  be  paid  his  money, 
he  would  reconvey  the  property  as  complainant  Pat.  Sullivan  should  direct. 

The  defendants  are  the  minor  children  of  M.  Sullivan,  who,  the  record  dis- 
closes, died  in  1881,  and  tbey  appear  and  defend  by  guardian  ad  litem.  They 
deny  all  the  material  allegations  in  the  bill,  and  particularly  deny  that  M. 
Sullivan  agreed  with  complainant  that  he  would  purchase  the  property  at  the 
sale  by  the  clerk  and  master,  and  allow  complainants  to  take  and  retain  pos- 
session of  it;  and  when  he  should  be  paid  his  money,  he  (M.  Sullivan)  would 
reconvey  the  property  as  complainant  Pat.  Sullivan  should  direct.  Defend- 
ants deny  the  genuineness  of  the  alleged  indorsement  by  M.  Sullivan  on  the 
back  of  the  de^  f  rbm  the  clerk  and  master. 

The  evidence  is  volnminous.  Upon  consideration  of  the  whole  case,  the 
chancellor  granted  the  relief  prayed  for  in  the  bill.  The  defendants  have  as- 
signed errors  raising  all  the  material  questions  made  in  the  pleadings. 

We  are  met  at  the  threshold  by  the  question  as  to  whether  the  indorsement 
on  the  back  of  the  deed  of  the  clerk  and  master  to  M.  Sullivan,  of  November 
26, 1879,  is  genuine.  This  indorsement  purports  to  have  been  witnessed  by 
one  John  Sullivan,  a  brother  of  M.  Sullivan,  and  who  bad  lived  for  a  time  in 
his  house.  He  was  called  as  a  witness,  and  proved  particularly  that  the  in- 
dorsement in  question  was  written  by  M.  Sullivan  at  the  date  it  purports  to 
have  been,  and  signed  by  M.  Sullivan;  and  that  he  witnessed  it  at  the  request 
of  M.  Sullivan*  and  that  the  latter  then  delivered  the  deed  so  indorsed  to  Pat. 
Sullivan,  with  directions  for  him  to  take  it  home  to  his  wife.  An  attempt 
was  made  by  defendants  to  discredit  the  testimony  of  this  witness,  by  show- 
ing  that  he  was  a  man  of  very  intemperate  habits.  Defendants  also  intro- 
duced witnesses  who  were  acquainted  with  the  handwriting  of  M.  Sullivan, 
and  who  were  of  opinion  that  his  signature  to  the  indorsement  was  not  gen- 
uine; and,  on  the  other  hand,  complainants  introduced  witnesses  acquainted 
with  the  handwriting  of  M.  Sullivan,  who  testified  to  the  genuineness  of  said 
indorsement.  Without  discussing  the  testimony,  we  are  content  to  announce 
the  conclusion  arrived  at  by  the  court  on  this  question  in  the  case,  and  that 
is,  the  weight  of  proof  is  that  the  indorsement  was  genuine.  This  conclusion 
is  strengthened  by  the  fact  that  the  deed  containing  the  indorsement  is  in  the 
possession  of  the  complainants,  and  the  frequent  declarations  of  M.  Sullivan, 
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jnade  subsequent  to  the  date  of  the  indoraement,  that  he  had  given  to  oom- 
plainants  this  deed  in  consideration  of  the  settlement  of  all  matters  between 
them,  and  had  directed  Pat.  Sullivan  to  give  it  to  his  wife,  Honora. 

But  by  far  the  more  serious  question  arising  is  as  to  whether  the  coiiq>lain- 
.ants  have  sustained  by  proof  the  allegation  made  in  the  biU  that,  on  the  d^y 
.of  the  sale  of  the  property  by  the  clerk  and  master,  it  was  agreed  by  complain- 
.ant  Pat.  Sullivan  that  M.  Sullivan  should  buy  the  property;  that  Pat.  Sullivan 
should  take  and  retain  the  possession  of  it;  and  when  Mike  Sullivan  aboald 
be  paid  his  money,  he  would  reconvey  the  property  as  Pat.  should  direct.  The 
record  does  not  contain  any  express  proof  of  such  an  agreement  It  is  well 
settled,  as  contended  by  counsel  for  defendants,  that  no  oral  agreement,  and 
no  payments  before  or  after  the  title  is  taken,  will  create  a  resulting  trust, 
unless  the  transaction  is  such,  at  the  moment  the  title  passes;  that  a  trust 
will  result  from  the  transaction  itself.  1  Perry,  Trusts,  §  133.  Also  that  the 
^acts  in  all  cases  of  resulting  trusts  must  be  proved  with  great  clearness  and 
certainty.  Id.  8  137;  Wells  v.  Strattanf  1  Tenn.  Gh.  328.  The  last  autliority 
holds  that  oomplainants,  seeking  to  set  up  a  resulting  trust,  have  a  right  to 
,4ihow  facts  and  circumstances  sufficient  to  satisfy  the  court  tliat  the  agree- 
ment was  made  before  the  title  passed .  Then,  can  the  court  say  that  the  prop- 
josition  has  been  proved  by  the  facts  and  circumstances  so  strongly  shown  in 
jihis  record?  The  record  discloses  that  M.  Sullivan,  between  the  date  of  the 
:^ale  of  the  property  and  his  death,  repeatedly  stated  that  complainant  Pat.  Sul- 
jlvan  had  settled  Ms  entire  indebtedness  to  him;  and  to  some  he  said  that,  if 
;there  was  any  diflCerence  between  them,  he  was  indebted  to  Pat.  Sullivan.  And 
.to  more  than  one  person  to  whom  he  stated  this,  he  atsg  said  that  he  had  given 
Pat.  Sullivan  a  deed  from  the  chancery  court  to  the  property  for  him  to  give 
,to  his  wife,  Honora.  The  fact  is  proved  that  the  complainants  were  in  pos- 
session of  the  property  after  the  sale  by  the  clerk  and  master,  in  October,  1877, 
and  that  they,  or  rather  complainant  Pat.  Sullivan,  claimed  ownership  of  it 
.openly  and  notoriously,  and  that  the  taxes  upon  it  were  assessed  in  his  name, 
and  jpaid  by  him;  and  also  that  he  used  and  disposed  of  some  of  the  property 
jas  his  own,  with  the  unmistakable  knowledge  and  consent  of  M.  Sullivan; 
and  that  the  latter  spoke  of  the  property  and  treated  it  as  Pat.  Sullivan's  prop- 
erty. These  facts  lead  the  court  to  the  oondusion  that  there  was  an  agree- 
;Pient  between  him  and  complainants,  at  the  time  of  the  chancery  sale,  that 
tie  (M.  Sullivan)  was  to  purchase  the  property  in  his  name,  and  hold  it  till 
the  indebtedness  from  Pat.  Sullivan  to  liim  was  paid,  and  then  he  was  to 
^econvey  to  Pat.  Sullivan,  or  to  whom  he  should  direct.  It  is  also  clear  from 
the  proof  that  it  was  the  intention  of  M.  Sullivan,  to  whom  he  made  the  in- 
dorsement on  the  back  of  the  clerk  and  master's  deed,  within  a  few  days  after 
Jts  execution,  and  before  it  was  registered,  to  convey  his  entire  interest  in  the 
property  embraced  in  the  deed  to  complainant  Honora,  and  that  the  parties  to 
jt  all  regarded  that  all  had  been  done  that  was  necessary  to  perfect  such  con- 
veyance. And  while  it  is  equally  clear  that  such  attempted  conveyance  would 
not  legally  have  such  effect,  it  serves  very  strongly  to  show  what  was  in  the 
agreement  of  the  parties  at  the  time  of  the  sale. 

The  result  is  that  the  decree  of  the  chancellor  is  in  all  respects  affirmed. 


Lyle  v.  Lyle. 
{Sv/preme  Ccwrt  of  Tennessee,    F^broary  18, 1688.) 

PlVOSOKr-^BOUNDS—Oiina^T. 

The  husband  had  been  for  several  years  habitually  violent  and  abusive  towardft 
the  wife j  had  frequently  called  her  a  nar  in  the  presence  of  others,  and  charged  her 
on  one  occasion  with  adultery  with  his  brother-in-law,  and  had  then  used  personal 
violence  towards  her,  and,  at  the  time  of  the  birth  of  one  of  her  children,  had  ac- 
fia^^  Jbie/  ,q|  being  unfaithful,  and  stated  that  he  believed  another  man,  naming  him. 


Digitized  by 


Google 


Tenh.]  lyle  v.  lylb.  879 

was  the  father  of  the  child :  and  by  such  oo&daot  had  rendered  her  condition  iinbear^ 
able,  80  that  she  was  forced  to  leave  him.    The  wife  was  shown  to  be  an  educated, 
refined,  Christian  lady.    Held,  that  she  was  entitled  to  a  divorce.' 
-2.  Samb — Custody  of  Children. 

Whei*e  the  wife  is  shown  to  be  an  educated,  refined,  Christian  woman,  and  able, 
from  her  own  means,  to  maintain,  support,  and  educate  her  child,  and  where  It  ap- 
pears to  be  to  the  best  interest  of  the  child,  she  should  be  awarded  its  custody. 

Appeal  from  chancery  court,  Montgomery  county. 

Suit  for  divorce  by  Yergen  Lyle  against  Xicholas  Lyle.  From  an  order  dis- 
missing the  bill,  complainant  appeals. 

QuarleSt  Daniels  d*  Goodpasture,  for  appellant.  Beemey,  Yanoy  <&  Savage, 
ior  appellee. 

Smith,  Special  Judge.  On  the  twenty-ninth  of  May,  1882,  the  complain- 
iint  filed  a  bill  in  the  chancery  coui*t  of  Montgomery  county  against  the  de- 
fendant, praying  to  be  divorced  from  the  bonds  of  matrimony  subsisting  be- 
tween her  and  the  defendant;  that  alimony  out  of  his  estate  be  decreed  her; 
And  that  she  be  allowed  to  retain  the  custody  of  their  only  child,  a  boy  of 
four  or  five  years  of  age.  The  cause  came  on  for  hearing  before  the  chancel- 
lor on  the  fifth  of  October,  1883,  who  dismissed  the  bill,  from  which  decree 
the  complainant  appealed  to  this  court.  Upon  hearing  before  the  court  of 
referees  a  decree  reversing  the  decree  of  the  chancellor  was  recommended,  and 
that  complainant  was  entitled  to  all  the  relief  prayed.  Exceptions  were  taken 
'by  the  defendant  to  the  report  of  the  referees,  bringing  the  whole  case  before 
this  court  for  determination.  The  evidence  in  the  case  is  voluminous,  from 
which  the  court  Is  of  opinion  that  the  following  state  of  facts  is  established: 
The  complainant  and  defendant  intermarried  in  the  year  1876,  and  lived  to- 
other till  shortly  before  the  filing  of  the  bill  in  this  case,  when  the  complain- 
.ant  left  the  defendant,  taking  with  her  the  child,  to  her  mother's,  where  they 
have  been  living  ever  since ;  that  some  months  after  marriage  the  defendant's 
course  of  conduct  was  such  as  to  cause  the  complainant  much  unhappiness; 
that  although  there  is  but  little  proof  of  overt  acts  of  violence  and  abuse,  still 
there  is  enough  proof  in  the  record  to  lead  the  court  to  the  conclusion  that  the 
<lefendant's  course  of  conduct  towards  the  complainant  was  habitually  such, 
from  soon  after  the  marriage  till  complainant  left  him,  as  to  render  her  con- 
edition  intolerable,  and  force  her  to  withdraw  from  him ;  that  the  defendant 
frequently,  during  the  term  they  lived  together,  called  the  complainant  a  liar, 
in  the  presence  of  others,  and  in  the  hearing  of  complainant,  and  at  one  time 
in  the  year  1879  he  not  only  accused  her  of  lying,  but  charged  that  she  had 
been  guilty  of  adultery  with  his  brother-in-law,  as  well  as  others, — the  evi- 
dence of  which  he  had  discovered  in  the  sapling  near  the  house  being  barked 
by  horses  ridden  by  persons  who  were  Improperly  visiting  her, — and  at  same 
time  used  personal  violence  towards  her;  that  at  the  time  of  the  birth  of  one 
•of  his  children,  the  defendant,  in  the  presence  of  others,  accused  the  com- 
plainant of  being  unfaithful  to  him,  and  stated  that  he  believed  another  man 
(naming  him)  was  the  father  of  the  child.  The  record  shows  the  complain- 
ant to  be  a  woman  of  excellent  character, — an  educated,  refined  Christian  lady, 
— who  had  never  given  the  defendant  cause  to  mistreat  her  as  he  had .  Defend- 
ant was  a  sober  and  industrious  man,  but  who  seems  from  the  record  to  have 
no  feeling  in  common  with  the  complainant,  and  to  have  set  his  face  against 

1  Respecting  cruelty  as  a  ground  for  divorce,  see  Leach  v.  Leach,  (Me.)  8  AU.  Rep. 
S4d\  Minde  v.  Hinde.  (Mich.)  82  N.  W.  Rep.  868;  Burlafle  v.  Burlfi«e,  Id.  866;  Whit- 
.acrev.  Whitacre,  (Mich.)  81 N.  W.  Rep.  8371  and  note;  Vanduser  v.  Vanduzer,  (Iowa,) 
Id.  966;  Williams  v.  WUliams,  (Tex.)  2  S.  W.  Rep.  828,  and  note;  Haley  v.  Haley ^Cal.) 
UPao.  Rep.  92;  Holyoke  v.  Holyoke,  (Me.)  6  AU.  Rep.  880,  and  note;  Hawkins  v.  Hawk- 
ins, (Ind.)  8  Ail.  Rep.  768;  Whaley  v.  Whaley,  (loWa,)  27  N.  W.  Rep.  810,  and  note; 
Sharp  V.  Sharp,  OIL)  6  N.  B.  Rep.  21;  Williams  v.  Williams,  (Fla.)  2South.  Rep.  768; 
Peck  T.  Peek,  ^Och.)  88  N.  W.  Rep.  898;  BggarUi  v.  Eggarth,  (Or.)  16  Pao.  Rep.  660. 
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everything  she  did,  and  was  in  the  habit  of  rendering  such  indignities  to  her- 
ns rendered  her  condition  intolerable,  and  force  her  to  withdraw  from  liis  do- 
minion and  control.  From  these  facts  the  court  is  of  opinion  that  complain- 
ant is  entitled  to  a  decree  dissolving  the  bonds  of  matrimony. 

On  the  question  as  to  who  should  have  the  custody  of  the  young  child,  the 
court  is  of  opinion  that,  while  ordinarily  the  father  would  be  entitled  to  the 
custody,  still  the  court  will  look  to  see  in  whose  custody  the  real  interest  and 
welfare  of  the  child  demand  that  it  should  be  placed.  The  child  is  yet  of 
tender  years.  The  weight  of  testimony  in  the  record  satisfies  the  court  thai 
the  complainant  i^  an  educated,  refined  Christian  woman,  and  well  qualified 
to  have  the  care  and  custody  of  the  child;  besides,  the  complainant  baa  a 
small  tract  of  land,  from  the  rents  of  which  and  her  own  labor  she  is  enabled 
to  maintain  and  support  her  family  comfortably.  On  the  other  hand,  the 
defendant,  from  the  proof,  would  be  poorly  qualified  to  take  care  of  the  child 
and  attend  to  its  moral  and  mental  training.  The  court  is  therefore  satisfied 
that  the  complainant  should  have  the  custody  of  the  child. 

On  the  question  of  alimony,  the  estate  of  the  defendant  is  small.  The 
court  is  content  with  the  amount  recommended  by  the  court  of  referees. 

The  report  of  the  referees  will  be  confirmed,  and  the  decree  of  the  chancel- 
lor reversed.    The  defendant  will  pay  the  costs. 


State  v.  Nashvtllb,  G.  A  St.  L.  B.  Co. 
(Supreme  Covrt  of  Tennessee.    February  18, 1888.) 

rAXATiON— Railroad  Ck>MPANiE8— Bxemptionb. 

Under  the  charter  of  a  railroad  exempting  from  taxation  the  road,  its  f ranchiaes, 
warehouses,  etc.,  an  elevator  situated  some  distance  from  the  road,  necessary  for 
and  used  as  a  wsirehouse,  and  so  much  land  as  is  oooupied  by  it,  and  so  much  land  ar 
is  necessary  for  spurs  and  side  tracks  oonnectlng  the  elevator  with  the  railroad, 
are  exempt,  the  elevator  being  located  at  such  distance  on  account  of  natural  disad- 
vantages. 

Appeal  from  chancery  court,  Humphreys  county;  Qsoboib  E.  Lbvt,  Chan- 
cellor. 
Atty,  &en.  SiokU,  for  appellant.    Sast  <6  Foa^  and  MeAdoo  c§  ahannor^ 

for  appellee. 

PoLKES,  J.  This  is  a  bill  filed  by  the  state  and  county  to  recover  taxes  for 
the  years  1883  and  1884  upon  an  elevator,  and  spur  and  side  track  leading  to 
and  in  connection  therewith,  and  upon  some  20  odd  acres  of  land  owned  by 
the  railroad  company,  upon  a  portion  of  which  said  elevator  and  tracks  ar& 
situated.  The  proof  shows  that  the  elevator  was  built  by  the  railroad  com- 
pany to  receive  and  handle  freight  which  may  be  received  from  or  consigned 
to  points  on  the  Tennessee  river.  It  is  about  300  yards  from  the  road's  right 
of  way,  and  was  placed  where  it  is  because  the  river  bank,  at  the  point  where 
the  main  line  crosses  the  river  on  the  bridge  of  the  company,  is  30  or  40  feet 
above  the  usual  level  of  the  river,  so  that  it  would  be  extremely  inconvenientr 
if  not  impossible,  to  handle  its  river  freight  at  that  point.  The  chanc«'llor 
gave  a  decree  in  favor  of  the  state  and  county  for  the  taxes  claimed,  embrac- 
ing tax  on  the  value  of  the  elevator  and  the  tracks,  as  well  as  upon  the  lands. 

The  decree  must  be  reversed,  and  cause  remanded  for  the  purpose  of  sepa- 
rating the  value  of  the  tracks  and  elevator  from  the  value  of  the  lands  de- 
scribed in  the  bill,  outside  of  or  not  occupied  by  the  tracks  and  building;  and 
when  ascertained  the  compauy  will  be  required  to  pay  the  taxes  upon  such 
lands,  and  will  be  relieved  from  the  taxes  upon  the  elevator  and  tracks.  The 
railroad  company,  under  its  charter,  is  exempt  from  taxation,  for  a  period  of 
25  years,  (now  nearly  expired),  as  to  its  road,  with  all  its  fixtures  and  appurte- 
nances,  including  the  work-sbops,  toarehauseat  and  vehicles  of  transportation. 
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It  is  manifest  that  the  elevator  is  merely  a  depot  or  warehouse,  and  the  tracks 
leading  thereto,  and  in  connection  therewith,  are  only  side  tracks  or  spurs, 
and  as  such  are  exempt  under  the  express  terms  of  the  charter  as  above  quoted. 
If  these  extensions  be  not  necessary  or  pruper  to  the  exercise  and  enjoyment 
of  its  franchise  under  its  charter,  then  the  state  could,  by  appropriate  proceed- 
ings, question  its  right  to  extend  its  track;  but  if  the  addition  and  erection 
be  legally  made,  under  its  charter,  they  are,  under  the  same  instrument,  ex- 
empt from  taxation  for  the  years  for  which  this  suit  is  brought. 

All  the  rights,  privileges,  and  immunities  appertaining  to  the  franchise  of 
the  Nashville  &  Northwestern  Railroad  were  sold  and  decreed  to  the  defend- 
ant company  under  foreclosure  proceedings  inaugurated  by  the  state,  and 
undei'  the  special  terms  of  the  state's  decree,  as  was  held  by  tliis  court  in  the 
ease  of  State  v.  Railroad^  12  Lea,  583,  passes  to  the  purchaser  the  exemption 
from  taxation.  This  exemption  embracea  manifestly  property  in  the  sliape 
of  tracks  and  depot  or  warehouse  buildings  laid  and  erected  after  the  pur- 
chase, and  rolling  stock  necessary  for  its  operation  acquired  afterwards  as 
well  as  before,  &o  long  as  such  tracks,  depot,  warehouses,  etc.,  were  right- 
fully acquired  as  appertaining  to  the  due  operation  of  the  road  under  its  char- 
ter. Tlie  question  now  and  here  is  not  one  of  a  right  to  the  exemption  stipu- 
lated for  in  the  charter,  but  whether  the  property  in  question  is  a  warehouse, 
and  the  side  track  or  spur  track  are  appurtenances,  under  the  charter,  and  as 
such  entitled  to  the  benefits  of  the  exemption,  where  they  are  removed,  as 
shown,  from  the  right  of  way  of  the  company.  If  the  elevator,  under  the 
proof  in  this  case,  be  a  depot  dr  warehouse,  and  the  side  tracks  connected 
therewith  be  appurtenances,  it  must  follow  that  they  are  exempt  under  the 
adjudication  referred  to.  It  has  been  elsewhere  held:  "A  general  exemp- 
tion of  railroad  property  is  co-extensive  with  the  right  of  the  railroad  com- 
pany to  take  property  for  its  use  by  condemnation,  and  the  limit  of  such  right 
is  the  limit  of  the  exemption."  State  v.  Hancock,  33  N.  J.  Law,  315;  Rail- 
way y.  Milwaukee,  34  Wis.  271.  It  will  not  be  deemed  that  the  company 
here  could  have  condemned  the  ground  necessary  for  its  spur  tracks  and  the 
building  in  question.    Let  decree  be  entered  as  herein  directed. 


Blook  v.  Merohakts'  Despatch  Transp.  Go. 
{Sv/preme  Court  of  Tennessee.    February  19,  1888.) 

1.  Cakriers  OP  Goods— Trjlnspobtation  Compjinies— Limiting  Liability  by  Contract. 

A  transportation  company  cannot  relieve  itself  from  liabUity  for  loss  of  goods 
accepted  by  it  for  transportation  by  a  stipulation  in  the  biU  of  lading  that  in  case  of 
loss  the  railroad  shall  be  responsiole  in  whose  actual  custody  the  goods  are  at  the 
time  of  such  happening,  the  railroad  company  being  merely  its  agent  ^ 

2.  Same— Actions  Against— Instructions. 

Where,  in  an  action  against  a  common  carrier,  the  court  properly  instruct  the  jury 
that  a  stipulation  in  the  bill  of  lading  would  not  release  the  ^brrier  from  liability 
because  of  unreasonableness,  it  is  immaterial  that  the  court  gave  an  erroneous  in- 
struction as  to  what  was  necessary  to  make  the  bill  of  lading  a  contract  with  the 
shipper. 

FoLKES,  J.,  dissenting. 

Error  to  circuit  court,  Davidson  county;  Frank  T.  Beed,  Judge. 

Rice  &  Bell,  for  plaintiff  in  error.    Smith  &  Allison,  for  defendant  in  error. 

Caldwell,  J.  This  action  was  brought  in  the  circuit  court  of  Davidson 
county  by  Block  Bros,  against  the  Merchants*  Despatch  Transportation  Com- 
pany as  a  common  carrier,  to  recover  the  value  of  a  certain  case  of  merchan- 
dise.   Verdict  and  judgment  were  for  the  plaintiffs,  and  the  defendant  has 

'Respecting  the  right  of  common  carriers  to  limit  their  liability  by  contract,  see  Ex- 
press Co.  v.  Darnell,  (Tex.)  6  S.  W.  Rep.  765,  and  note. 

v.6s.w.no.ll — 56  ^  , 
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appealed  In  error.  The  goods  were  received  by  tlie  defendant  in  the  city  of 
New  York,  under  contract  to  deliver  to  the  plaintiffs  at  Clarksville,  Tennes- 
see, for  a  stipulated  sum.  They  were  transported  to  Louisville,  Kenturicy, 
over  several  lines  of  railroad,  in  a  car  belonging  to  the  defendant,  and  at  th  it 
point  they  were  delivered  to  the  Louisville  &  Nashville  Railroad  Company  for 
transportation  to  point  of  destination.  The  goods  were  never  delivered  at 
Clarksville,  but  were  lost  by  the  Louisville  &  Nashville  Company  in  some 
manner,  and  at  some  time  and  place  not  shown.  The  shipment  was  made 
under  the  following  receipt  and  bill  of  lading: 

"New  York,  Mardi  18,  1882. 

"Rec'd  from  E.  S.  Taflray  &  Co.,  in  apparent  good  order,  the  following 
package  marked  as  in  the  margin,  viz.:  282.  Block  Bros.,  Clarksville,  Tenn. 
One  case  Mdse.  Bill  of  lading  from  New  York  to  Clarksville,  of  first-class 
goods;  96  cts.  per  100  lbs.  To  be  forwarded  to  Clarksville  under  the  follow- 
ing conditions:  It  being  expressly  understood  and  agreed  that  in  considera- 
tion of  issuing  this  through  bill  of  lading  and  guarantying  a  through  rate  tlie 
Merchants'  Despatch  Transportation  Co.  reserves  the  right  to  forward  at»  I 
goods  by  any  railroad  line  between  point  of  shipment  and  destination.  ♦  «  « 
It  is  further  stipulated  and  agreed  that  in  case  of  any  loss,  detriment,  or  dam- 
age done  or  sustained  by  any  of  the  property  herein  receipted  for,  during  such 
transportation,  whereby  any  legal  liability  or  responsibility  shall  or  may  lie 
incurred,  that  company  alone  shall  be  held  answerable  therefor  in  whose  actual 
custody  the  same  may  be  at  the  happening  thereof.    *    *    * 

[Signed]  McGeagek,  Agent." 

The  contention  of  the  defendant  in  the  court  below  was  that  these  stipula- 
tions in  the  bill  of  lading  relieved  it  from  liability  for  the  loss  of  plaintiffs' 
goods;  and  the  trial  judge's  charge  with  respect  thereto  is  now  assailed  as 
erroneous.  The  court  charged  that  the  latter  of  these  stipulations  was  "ren- 
dered void"  by  the  former;  that  by  the  former  reserving  to  the  defendant  "the 
right  to  forw^ard  said  goods  by  any  railroad  line  between  point  of  shipment 
and  destination,"  the  defendant  made  such  railroad  line  its  agents,  and  that 
"the  law,  on  grounds  of  public  policy,  would  not  allow  it  to  stipulate  exemp- 
tion from  liability  for  the  consequences  of  the  negligence  of  its  agents,  or 
their  failure  to  do  their  duty."  This  instruction  properly  treats  the  defend- 
ant as  a  common  carrier.  Tlie  duties  which  it  undertakes,  and  which  it  holds 
itself  out  to  the  public  as  willing  to  undertake  and  perform,  give  it  that  charac- 
ter. In  very  many  cases  it  has  been  expresslyadj  ud^ed  to  be  a  common  carrier, 
and  in  others,  such  has  been  assumed  to  be  its  character,  without  a  discussion 
of  the  question.  We  cite  a  few  of  these  cases:  Transpoj-tation  Co,^  v.  Corn- 
forth,  8  Colo.  280,  (25  Amer.  Bep.  757;)  Robinson  v.  Transportation  Co.,  45 
Iowa,  470;  Steioart  v.  Transportation  Co.,  47  Iowa  229;  Wilde  v.  Transpor- 
tation Co.,  Id.  247;  Banaroft  v.  Transportation  Co,,  Id.  262;  Transportation 
Co.,  V.  Bolles,  80  111.  473;  Transportation  Co.,  v.  Leysor.  89  111.  43;  Transport 
tation  Co.,  v.  Joesting,  Id.  152.  The  writers  say  that  dispatch  companies  are 
common  carriers,  and  class  them  With  express  companies  because  of  the  many 
points  of  similarity  in  their  business,  and  the  fact  that  they  alike  generally 
use  the  vehicles  of  others  in  the  transportation  of  freight.  No  law  is  more 
familiar  in  England  or  America  than  that  which  binds  the  common  carrier 
to  safely  deliver  to  the  consignee  goods  intrusted  to  it  for  transportation,  unless 
prevented  from  so  doing  by  the  act  of  Gkxl  or  public  enemy.  But  in  the  last 
half  of  a  century  it  has  become  equally  well  settled  that  the  common  law  lia- 
bility of  a  common  carrier  may  be  limited  in  its  extent  by  express  contract 
for  that  purpose.  This  right  of  the  carrier  to  limit  its  responsibility  has  been 
recognized  by  the  supreme  court  of  the  United  States,  since  the  decision,  by 
that  court,  in  1847,  of  the  case  of  Navigation  Co.  v.  Bank,  6  How.  344,  and 
so  far  as  we  are  informed  it  is  now  upheld  in  every  stat«  in  the  Union.  To 
be  valid,  however,  the  limitation  must  in  all  cases  be  reasonable;  and  to  be 
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reasonable,  it  mnst  not  stipulate  for  exemption  from  liabilitj  for  the  conse- 
qnences  of  the  negligence  of  the  carrier,  its  servants  or  agents.  Railroad  Co, 
V.  Lockwood,  17  WaU.  357-384;  Coward  v.  Railroad  Co,,  16  Lea,  225;  DU- 
lard  V.  Railroad  Co,,  2  Lea,  288;  Marr  v.  Telegraph  Co,,  1  PicklCt  529,  3  8. 
W.  Rep.  496. 

In  the  case  before  us  the  defendant  insists  that  by  the  stipulation  in  the  bill 
of  lading  it  is  relieved  from  responsibility  for  the  loss  of  plaintiffs'  goods.  We 
have  already  seen  that  the  defendant*  in  the  bill  of  lading,  first  reserved  to 
itself  the  right  of  selecting  the  particular  line  of  railroad  over  which  it  should 
transport  the  goods,  and  left  the  shippers  or  owners  no  choice  or  discretion  iu 
that  matter.  This  discretion,  the  trial  judge  told  the  jury,  constituted  such 
railroad  lines*  when  selected,  the  agents  of  the  defendant.  Following  this  is 
the  other  stipulation  that  the  company  alone  upon  whose  line  the  goods  might 
be  lost  or  injured  should  be  liable  therefor.  This,  the  trial  judge  told  the 
jury,  was  invalid,  because  it  exempted  the  defendant  from  liability  for  the 
negligence  of  those  agents.  If  the  first  of  these  two  propositions  laid  down 
by  the  trial  judge  be  true,  the  other  would  be  sure  to  follow;  that  is  to  say,  if 
the  railroad  lines  over  which  the  goods  were  transported  were  the  agents  of  the 
defendant,  then  its  stipulation  against  its  responsibility  for  the  negligence  of 
those  agents  would  be  invalid.  For  it  has  been  seen  that  a  common  earner 
cannot  lawfully  contract  against  the  consequences  of  its  own  negligence,  and, 
upon  famihar  principles,  it  can  no  more  contract  against  the  consequences  of 
the  negligence  of  its  agents,  because  their  negligence  is,  in  law,  its  negli- 
gence. 

The  contract  of  shipment  was  made  by  the  defendant  in  its  own  behalf  for 
the  whole  route,  and  not  on  behalf  of  others  or  for  a  part  of  the  route  only. 
For  a  specified  sum,  to  be  paid  to  it  for  the  whole  service,  the  defendant 
promised  through  transpoitatlon  from  New  York  to  Clarksville,recei\*ing  the 
goods  in  its  own  name  at  point  of  shipment,  and  binding  itself  to  deli ver  them 
at  point  of  destination.  It  did  not  own  or  claim  to  own  a  single  line  of  rail- 
road, though  several  were  to  be  used  in  the  performance  of  its  contract.  It 
was  compelled  to  rely  upon  others  for  the  carriage  of  its  freight,  and,  for  its 
own  benefit,  and  not  for  the  benefit  of  the  shippers,  or  consignees,  it  reserved 
to  itself  the  selection  of  the  lines  it  would  use;  the  reservation  necessarily  em- 
bracing the  privilege  on  the  paii;  of  the  defendant  making  its  own  arrange- 
ments as  to  terms,  with  such  lines,  and  carrying  with  it  the  duty  of  paying 
them  for  their  services.  Such  we  regard  as  a  proper  interpretation  of  the  bill 
of  lading,  down  to  and  including  the  first  stipulation.  It  shows  the  railroad 
lines  engaged  in  the  transportation  of  the  goods  sued  for  to  have  acted  for  the 
defendant,  and  justifies  the  instruction  that  those  lines  were,  in  this  litigation, 
to  be  treated  as  the  agents  of  the  defendant.  The  facts  disclosed  in  the  proof 
before  the  jury  are  entirely  in  harmony  with  this  interpretation  of  the  bill  of 
lading,  and  justify  the  conclusion  of  law.  The  goods  were  conveyed  to  Lou- 
isville in  defendant's  owu  car,  and  Louisville  is  by  one  of  defendant's  witnesses 
called  the  terminus  of  the  line;  but  the  manifest  meaning  of  the  witness, and 
the  truth  of  the  matter,  is  simply  that  defendant's  car  was  transported  to 
Louisville  over  railroad  lines  owned  and  operated  by  others  with  whom  it  had 
contracted,  and  that  its  car  stopped  at  that  point.  At  Jjouisville  the  defend- 
ant engaged  the  Louisville  &  Nashville  Kail  road  Company  to  convey  the  goods 
thence  to  their  destination  to  complete  its  contract  for  it.  This  engagement, 
as  to  others,  the  defendant  made  on  its  own  behalf,  upon  its  own  responsibility, 
and  in  full  recognition  of  its  undertaking  and  duty  to  deliver  the  goods  at 
Clarksville.  The  nature  of  this  engagement,  and  its  appreciation  of  the  im- 
port of  this  duty,  is  best  shown  by  the  language  of  defendant's  agent  and  wit- 
ness. He  says:  '* Defendant  had  to  forward  these  goods  as  any  other  shipper, 
and  it  had  to  pay  whatever  the  Louisville  &  Nashville  Railroad  Company  would 
charge,  even  if  it  had  been  the  entire  amount  received  from  the  shippers." 
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Dispatch  companies  and  express  companies  have,  since  the  earliest  years  of 
their  existence,  endeavored  to  put  themselves  without  the  rules  applicable  to 
common  carriers,  and  to  shield  themselves  against  responsibility  for  the  acta 
and  omissions  of  other  carriers  whose  conv^ances  they  habitually  use  in  the 
performance  of  their  own  contracts.  Their  efforts  in  this  direction  have  been 
uniformly  unsuccessful,  because  regarded  by  the  courts  as  contrary  to  public 
policy.  ^*It  has  been  attempted,"  says  Mr.  Lawson,  **on  the  part  of  express, 
forwarding,  and  dispatch  companies  to  evade  the  responsibility  of  common 
carriers,  on  the  ground  that  they  are  not  the  owners  of  the  vehicles  employed 
in  the  transportation;  but  this  pretense  has  not  been  permitted  in  the  courts. 
The  names  which  they  assume  are  regarded  as  immaterial;  the  duties  which 
they  undertake  being  the  criterion  of  their  liability.  They  are,  tlierefore,  held 
to  the  responsibility  of  common  earners,  both  when  they  are  and  when  they 
are  not  interested  in  the  conveyances  by  which  the  goods  are  transported.  If 
an  express  company  engaged  to  transport  goods  sends  them  by  a  railroad  com- 
pany employed  by  it  to  perform  the  service,  the  railroad  company  becomes  the 
agent  of  the  express  company,  and  the  latter  Is  liable  to  the  consignor  for  its 
acts."  Lawson,  Cont.  §  233.  Mr.  Hutchinson,  speaking  on  the  same  subject, 
says:  "Because  of  this  peculiarity  in  the  employment  of  the  means  of  convey- 
ance afforded  by  others,  the  contention  has  been  made  by  these  companies 
that  they  were  not  common  carriers,  but  transacted  their  business  in  the  char- 
acter of  forwarders,  and  were  not  therefore  liable  for  losses  occun-ingfrom  the 
negligence  of  those  whom  they  thus  employed.  But  this  claim  to  exemption 
from  the  ordinary  liabilities  of  common  carriers  has  not  been  sustained  by  the 
courts.  Those  subsidiary  means  of  transportation  have  been  held  to  be  the 
mere  agencies  employed  by  such  companies,  for  whose  acts  they  are  strictly 
responsible;  and  the  carrier  whose  vehicle  is  thus  used  becomes  likewise  lia- 
ble, upon  principles  of  agency,  to  the  owner  of  the  goods,  according  to  the 
terms  of  his  contract  with  his  employer."  Hutch.  Garr.  §  70.  The  latter  au- 
thor, in  the  language  Just  quoted,  has  reference  to  express  companies;  but  in 
the  second  section  following  he  says  the  same  rules  are  applicable  to  dispatch 
companies,  in  the  same  manner  and  for  the  same  reasons.  Then  he  says: 
'* Other  carriers,  under  the  name  of  dispatch  companies,  fast  freight  lines,  and 
the  like,  have  also  come  into  existence,  and  conduct  their  business  upon  the 
same  principle  as  express  companies,  that  is,  by  the  employment  of  the  means 
of  transportation  furnished  them  by  others,  and  to  which  for  some  reasons  the 
same  rigid  rule  of  responsibility  as  common  carriers  is  applied."  Hutch. 
Garr.  §  72.  One  of  the  earlier  leading  cases  on  this  subject  was  decided  by 
the  supreme  court  of  Massachusetts  in  1867.  The  defendants  there  were  ex- 
press companies.  Chief  Justice  Bigelow,  in  delivering  the  opinion  of  the 
court,  said:  "But  it  is  urged  in  behalf  of  the  defendants,  that  they  ought  not 
to  be  held  to  the  strict  liability  of  common  carriers,  for  the  reason  that  the  con- 
tract of  carriage  is  essentially  modified  by  the  peculiar  mode  in  which  the  de- 
fendants undertake  the  performance  of  the  service.  The  main  ground  on 
which  this  argument  rests  is,  that  persons  exercising  the  employment  of  ex- 
press carriers  or  messengers,  over  railroad  and  by  steamboat,  cannot,  from 
the  very  nature  of  the  case,  exercise  any  care  or  control  over  the  means  of 
transportation  which  they  are  obliged  to  adopt;  that  the  carriages  and  boats 
in  which  the  merchandise  intrusted  to  them  is  placed,  and  the  agents  or  serv- 
ants by  whom  they  are  managed,  are  not  selected  by  them,  nor  subject  to 
their  direction  or  supervision;  and  that  the  rules  of  the  common  law,  r^ulat- 
ing  the  duties  and  liabilities  of  carriers,  having  been  adapted  to  a  different 
mode  of  conducting  business,  by  which  the  carrier  was  enabled  to  select  his 
own  servants  and  vehicles,  and  to  exercise  a  personal  care  and  oversight  of 
thero,  are  wholly  inapplicable  to  the  contract  of  carriage  by  which  it  is  under- 
stood between  the  parties  that  the  service  is  to  be  performed,  in  part  at  least, 
by  means  of  agencies  over  which  the  carrier  can  exercise  no  management  or 
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control  whatever.  But  this  argament  though  specious,  is  unsound.  Its  fal- 
lacy consists  in  the  assumption  that  at  common  law,  in  the  absence  of  anj 
express  stipulation,  the  contract  with  an  owner  or  consignee  of  goods  delivered 
to  a  carrier  for  transportation  necessarily  implies  that  they  are  to  be  carried 
by  the  party  with  whom  the  contract  is  made,  or  by  servants  or  agents  under 
his  immediate  direction  and  control.  But  such  is  not  the  undertaking  of  the 
carrier.  The  essence  of  the  contract  is  that  the  goods  are  to  l>e  carried  to  their 
destination  unless  tbe  fulfillment  of  their  undertaking  is  prevented  by  the  act 
of  God,  or  the  public  enemy.  This,  indeed,  is  the  whole  contract,  whether 
the  goods  are  to  be  carried  by  land  or  water,  by  the  carrier  himself,  or  by 
agents  employed  by  him.  The  contract  does  not  imply  a  personal  trust  which 
can  be  executed  only  by  the  contracting  party  himself,  or,  under  his  super- 
vision, by  agents  and  means  of  transportation  directly  and  absolutely  within 
his  control.  *  *  *  The  truth  is  that  the  particular  mode  or  agency  by 
which  the  services  are  to  be  performed  does  not  enter  into  the  contract  of  car- 
riage with  the  owner  or  consignor.  The  liability  of  the  carrier  at  common  law 
continues  during  the  transportation  over  the  entire  route  or  distance  over 
which  he  has  agreed  to  carry  the  property  intrusted  to  him."  Bttckland  v. 
Express  Co.,  97  Mass.  126-130. 

8ome  10  years  later  Justice  Strong  delivered  a  very  instructive  opinion 
on  the  same  general  subject.  He  said:  ''The  exception  or  restriction  to  the 
comuion-law  liability  introduced  into  the  bills  of  lading  by  the  defendants, 
so  far  as  it  is  necessary  to  consider  it,  is  that  the  express  companies  are  not 
liable  in  any  manner,  or  to  any  extent,  for  any  loss  or  damage  or  detention 
of  such  package  or  its  contents,  or  any  portion  thereof,  occasioned  by  fire. 
The  language  is  very  broad;  but  it  must  be  construed  reasonably,  and,  if  pos- 
sible, consistently  with  the  law.  If  construed  literally,  the  exoeption  extends 
to  all  loss  by  fire,  no  matter  how  occasioned, — whether  occurring  accidentally, 
or  caused  by  the  culpable  negligence  of  the  carriers  or  their  servants,  and 
even  to  all  losses  by  fire  caused  by  willful  acts  of  the  carriers  tkiemselves. 
That  it  can  be  operative  to  such  an  extent  is  not  claimed.  Nor  is  it  insisted 
that  the  stipulation,  though  assented  to  by  the  shippers,  can  protect  the  de- 
fendants against  responsibility  for  failure  to  deliver  the  packages  according  to 
their  engagement,  when  such  failure  has  been  caused  by  their  own  misconduct, 
or  that  of  their  servants  and  agents.  But  the  circuit  court  ruled  the  exception 
did  extend  to  negligence  beyond  the  carriers'  own  line,  and  that  of  the  serv- 
ants and  agents  appointed  by  them  and  under  their  control, — that  it  extended 
to  losses  by  fire  resulting  from  carelessness  of  a  railroad  company  employed 
by  them  in  the  service  which  they  undertook,  to  carry  the  packages;  and  the 
reason  assigned  for  the  ruling  was  that  the  railroad  company  and  its  em- 
ployes were  not  under  the  control  of  the  defendants.  With  this  ruling  we 
are  unable  to  concur.  The  railroad  company,  in  transporting  the  messenger 
of  the  defendants  and  the  express  matter  in  his  charge,  was  the  agent  of  some- 
body,— either  of  the  express  company,  or  of  the  shippers  or  consignors  of  the 
property.  That  it  was  the  agent  of  the  defendants  is  quite  clear.  It  was  em- 
ployed by  them  and  paid  by  them.  The  service  it  was  called  upon  to  perform 
was  a  service  for  the  defendants ;  a  duty  incumbent  upon  them  and  not  upon 
the  plaintiffs.  *  The  latter  had  nothing  to  do  with  the  employment.  It  was 
neither  directed  by  them,  nor  had  they  any  control  over  the  railroad  company 
or  its  employes.  It  is  true,  the  defendants  had  also  no  control  over  the  com- 
pany or  its  servants,  but  they  were  its  employes;  presumably  they  paid  for  its 
service;  and  that  service  was  directly  and  immediately  for  them.  Control  of 
the  conduct  of  an  agency  is  not  in  all  cases  essential  to  liability  for  conae- 
quences  of  that  conduct.  If  any  one  is  to  be  affected  by  the  acts  or  omissions 
of  persons  employed  to  do  a  particular  service,  surely  it  must  be  he  who  gave 
the  employment.  Their  acts  become  his,  because  done  in  his  service,  and  by 
his  direction*    Moreover,  a  common  carrier  who  undertakes  for  himself  to  per- 
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form  an  entire  seryice  has  no  authority  to  constitute  another  person  or  corpo- 
ration the  agent  of  his  consignor  or  consignee.  He  may  employ  a  subordinate 
agency*  but  it  must  be  subordinate  to  him,  and  not  to  one  who  neither  em- 
ploys it,  nor  pays  it,  nor  has  any  right  to  interfere  with  it.  If,  then,  the 
Louisville  &  Nashville  Bailroad  Company  was  acting  for  these  defendants, 
and  performing  a  service  for  them  when  transporting  the  paclrages  they  had 
undertaken  to  convey,  as  we  think  must  be  conceded,  it  would  seem  it  must 
be  considered  their  agent.  And  why  is  not  the  reason  of  the  rule  that  com- 
mon carriers  cannot  stipulate  for  exemption  from  liability  for  their  own  neg- 
ligence and  that  of  their  servants  and  agents,  as  applicable  to  the  contract 
made  in  these  cases  as  it  was  to  the  facts  that  appeared  in  the  ease  of  Hail^ 
road  Co.  v.  Locktoood,  [17  Wall.  357?]  The  foundation  of  the  rule  is,  that 
it  tends  to  the  greater  security  of  consignors,  who  always  deal  with  such  c<ir- 
riers  at  disadvantage.  It  tends  to  induce  greater  care  and  watchfulness  in 
those  to  whom  the  owner  intrusts  his  goods,  and  by  whom  alone  the  needful 
care  can  be  exercised.  Any  contract  that  withdraws  a  motive  for  such  care 
or  that  makes  a  failure  to  bestow  upon  the  duty  assumed  extreme  vigilance 
and  caution  more  probable,  takes  away  the  security  of  the  consignoiis,  and 
makes  common  carriers  more  unreliable.  This  is  equally  true,  whether  the 
contract  be  for  exemption  from  liability  for  the  negligence  of  agencies  em- 
ployed by  the  carrier  to  assist  him  in  the  discharge  of  his  obligations,  though 
he  has  no  control  over  them,  or  whether  It  be  for  exemption  from  liability  for 
a  loss  occasioned  by  the  carelessness  of  his  immediate  servant.  Even  in  the 
latter  case  he  may  have  no  actual  control.  Theoretically  he  has;  but  most 
frequently  when  the  negligence  of  his  servant  occurs,  he  is  not  at  hand,  baa 
no  opportunity  to  give  directions,  and  the  negligent  act  is  against  his  will. 
He  is  responsible  because  he  has  put  the  servant  in  a  place  where  the  wrong 
could  be  done.  It  is  quite  as  important  to  the  consignor  that  the  subordinate 
agency,  though  not  a  servant  under  immediate  control,  should  be  held  to  the 
strictest  care,  as  it  is  that  the  carrier  himself  and  the  servants  under  his  or- 
ders should  be.  For  these  reasons  we  think  it  not  advisable  to  construe  the 
exceptions  in  the  defendants'  bill  of  lading  as  excusing  them  from  liability 
for  the  loss  of  the  packages  by  fire,  if  caus^  by  the  negligence  of  the  railroad 
company  to  which  they  confided  a  part  of  the  duty  they  had  assumed."  Bank 
v.  Express  Co.,  93  U.  S.  181-183. 

This  latter  decision,  which  we  regard  eminently  sound  in  reason  and  In  law, 
lays  down  the  doctrine  that  controls  the  case  before  us.  There  the  under- 
taking of  the  express  companies  was  to  carry  certain  money  from  New  Or- 
leans, Louisiana,  to  Louisville,  Kentucky,  and  deliver  it  to  a  certain  broker  in 
the  }atter  city.  The  express  messenger  placed  the  packages  of  money  in  an  i ron 
safe,  and  the  latter  in  the  express  car,  for  transportation  to  destination.  Thus 
situated  the  money  was  transported  over  different  lines  of  railroad,  and  while 
being  carried  over  the  Louisville  &  Nashville  C)om]>any's  line  a  trestle  gave 
way,  in  the  night-time,  precipitating  the  express  car,  which  was  then  burned, 
together  with  the  money.  The  express  messenger  who  accompanied  the  money 
WHS  rendered  insensible  by  the  fall  and  continued  so  until  the  destruction  was 
complete.  Thereafter  the  broker  sued  the  express  compani<^  in  the  United 
States  circuit  court,  for  the  loss  of  the  money.  To  these  suits  the  express 
companies  interposed  the  stipulation  against  liability  for  the  loss  caused  by 
fire  contained  in  their  bills  of  lading  as  a  complete  defense.  The  court  charged 
the  jury  that  such  stipulation  relieved  the  defendants  from  the  loss,  if  they 
and  their  messenger  were  without  fault  or  neglect;  and  further,  that  it  was 
not  material  to  inquire  whether  or  not  the  accident  resulted  from  the  negli- 
gence of  the  railroad  company  and  its  agents.  In  other  words,  the  instruction 
was  that  the  defendants  were  liable  for  the  consequences  of  their  own  negli- 
gence only,  and  not  for  a  loss  brought  about  by  the  negligence  of  the  railroad 
company.    That  instruction  was  diaappi*oved,  and  the  contrary  doctrine  an- 
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nounced  in  the  language  we  have  quoted  somewhat  at  length.  There  the  con* 
tract  was  for  through  transportation  in  which  thetdefenUants  were  obliged  to 
use  the  vehicles  and  railroad  lines  of  others;  so  it  is  here.  There  the  defend- 
ants made  their  own  employment  of  the  railroad  companies,  and  paid  them 
for  their  services ;  so  it  is  here.  There  the  defendants  produced  a  special  con- 
tract, and  by  reason  of  it  claimed  that  they  were  not  liable  for  a  loss  proceed- 
ing from  the  negligence  of  the  railroad  company;  and  so  it  is  in  the  case  be- 
fore us.  There  the  railroad  company  was  held  to  be  the  agent  of  the  defend- 
ants, and  for  the  consequences  of  its  negligence  they  were  adjudged  to  be  liable* 
We  so  hold  and  adjudge  here.  A  similar  question  was  made  before  the  su- 
preme court  of  Illinois  in  1879.  Goods  intrusted  to  an  express  company  for 
transportation  were  destroyed  by  fire  while  in  transit  upon  a  railroad.  The 
court  said:  '*But  admitting  the  conditions  in  the  receipt  were  understand- 
ingly  assented  to  by  the  shippers,  and  became  a  binding  contract  between  ttie 
parties,  still  defendants  would  be  liable  for  the  full  value  of  the  goods  if  the 
loss  was  owing  to  the  negligence  on  the  part  of  the  railroad  company.  An  ex- 
press company  choosing  such  a  corporation  to  do  its  business,  will  be  charge- 
able to  the  same  extent  for  the  negligence  of  the  agent  employed  as  if  the  con- 
tract was  primarily  with  such  agent,  on  the  weil-recognized  principle  that  for 
culpable  defects  in  carriages  used  by  common  carriers  the  law  makes  the  car- 
rier responsible."  BoitcowiU  v.  Express  Co,^  34  Amer.  Rep.  197,  93  111.  523. 
To  the  same  effect  is  Christenson  v.  Bxpresa  Co.^  15  Minn.  270,  (Gil.  208.) 
See,  also.  Transportation  Go.  v.  Oil  Co.,  63  Pa.  St.  14. 

It  is  to  be  observed  tlmt  all  these  decisions  from  which  we  liave  made  quo- 
tations were  made  in  cases  against  express  companies,  whose  messengei-s 
accompany  their  freight,  and  not  in  cases  against  dispatch  companies,  which 
have  no  such  messenger;  but  the  doctrine  therein  announced,  as  we  under- 
stand it,  is  not  made  to  depend  in  any  sense  upon  the  presence  of  the  messen- 
ger. The  holding  is  that  the  express  company  is  responsible  for  ttie  negli- 
gence of  the  other  canier  upon  whose  line  the  loss  or  damage  may  occur,  not 
because  the  messenger  is  with  the  goods  at  the  time,  but  because  the  other 
carrier  is  the  agent  of  the  express  company.  Express  companies  and  dis- 
patch companies  alike  use  the  conveyances  of  others  in  the  performance  of 
their  respective  contracts  with  their  Respective  customers;  and  they  have  pre- 
cisely the  same  relation  to  those  whose  conveyances  they  so  use.  It  is  in  this 
view  that  we  regard  those  decisions  applicable  in  this  case;  and  it  is  for  tliis 
reason  just  stated  that  the  text  writers  class  express  companies  and  dispatch 
companies  together.  This  is  not  like  the  case  of  a  shipment  over  several  con- 
necting lines  of  railroad,  when  the  company  first  receiving  the  goods  makes 
the  contract  for  itself  and  others,  and  stipulates  that  liability  shfUl  fall  alone 
upon  the  particular  line  in  whose  custody  the  goods  may  be  when  loss,  if 
any,  may  be  suffered.  There  the  company  first  receiving  the  goods  is  in  fact 
and  by  the  contract  a  common  carrier  for  only  a  part  of  the  route — to  the  end 
of  its  own  line.  Here  the  defendant  is  in  fact  and  by  the  contract  a  common 
carrier  for  the  whole  route  from  point  of  shipment  to  destination.  There 
that  company  limits  itself  to  the  faithful  performance  of  duty  as  a  common 
carrier,  only  while  the  goods  may  remain  upon  its  line  and  until  delivered  to 
the  one  next  succeeding.  To  that  extent,  and  for  that  distance,  but  no  further, 
does  it  hold  itself  out  to  the  consignor  as  a  common  carrier.  For  the  balance 
of  the  route  it  acts  only  as  agent  of  the  other  lines.  Here  the  defendant 
holds  itself  out  to  the  consignors  as  a  common  carrier  for  the  whole  route, 
and  in  its  own  name,  and  for  itself,  as  principal  and  not  as  agent  of  any  one, 
contracts  to  furnish  the  necessary  means  of  transportation  upon  every  part 
of  the  entire  journey.  The  duty  of  transportation  is  divided  into  several 
parts  and  each  company  stands  as  an  independent  carrier,  bound  only  for  safe 
carriage  over  its  own  line,  and  prompt  delivery  to  the  next  in  succession,  or 
to  the  consignees;  but  it  is  released  from  liability  only  while  the  goods  may 
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be  in  custody  of  otiier  lines.  Here  the  defendant  undertakes  the  whole  trans- 
portation upon  its  own  res^nsibility;  and,  owning  no  railroad  itself  for  any 
part  of  the  route,  it  employs  such  lines  of  others  as  it  sees  fit  to  use.  In  mak- 
ing the  contract  with  the  consignors,  it  acts  for  itself  alone;  and  in  making 
the  necessary  subcontracts  with  such  railroad  lines  as  it  chooses  to  employ 
for  assistance  in  the  performance  of  its  undertaking  with  the  consignor,  it 
again  acts  for  itself,  and  no  one  else.  And  though  it  thus  assumes  for  itself 
the  duty  of  through  transportation,  and  selects  its  own  agencies,  it  neverthe- 
less attempts  to  exempt  itself  absolutely  from  all  accountability  for  any  loss 
that  may  occur  during  any  part  of  the  entire  transit. 

Here  the  company  first  receiying  the  goods  and  making  the  contract  for  it- 
self and  other  companies,  leaves  each  answerable,  under  the  law,  for  any  loss 
upon  its  own  line,  the  same  as  if  no  special  contract  were  made;  and  stipulates 
only  for  exemption  from  liability  for  loss  upon  other  lines, — a  liability  which 
it  could  not  in  any  event  be  compelled  to  assume  against  its  will.  Here  the 
defendant  leaves  itself  accountable  for  no  loss  whatever  which  may  happen 
on  any  part  of  the  journey ;  but,  by  throwing  the  whole  burden  upon  the 
railroad  lines,  its  agents,  it  seeks  to  relieve  itself  absolutely  from  even  a  pos- 
sibility of  responsibility,  on  its  own  part,  for  any  loss  on  any  line.  If  loss  be 
occasioned  upon  the  first  line,  or  upon  the  last  line,  or  upon  any  intermediate 
line,  the  result  is  the  same  to  the  defendant, — ^it  has  positive  exemption  from 
accountability  in  each  and  every  instance,  if  its  stipulation  be  sustained.  It 
assumes  the  duty  and  receives  the  compensation  of  a  common  carrier,  but 
tries  to  throw  off  all  responsibility  attaching  to  that  relation  and  character. 
There  the  contract  is  reasonable,  and  therefore  lawful;  here  it  is  unreasona- 
ble, and  therefore  unlawful. 

Manifestly  no  one  of  several  connecting  lines  of  railroad  would  be  permitted 
to  contract  against  accountability  for  a  loss  upon  its  own  line;  and  for  the 
same  obvious  reasons  this  defendant,  which  makes  such  lines  its  i^nts  and 
its  own  for  the  purposes  of  this  transportation  as  between  it  and  the  owner 
of  the  goods,  should  not  be  allowed  to  protect  itself  behind  the  stipulation  pre- 
sented in  this  case;  otherwise  all  common  carriers,  in  the  law,  which  use  the 
conveyances  of  others  in  the  transportation  of  their  freight  and  performance 
of  their  contracts  with  their  customer^,  may,  by  agreement,  completely  anni- 
hilate their  common-carrier  liability,  and  revolutionize  the  wholesome  rule  of 
law  hitherto  prevailing  upon  tltat  subject. 

Owing  to  the  vast  scope  and  importance  of  the  subject,  the  courts  and  text 
writers  have  devoted  much  time  and  space  to  tlie  discussion  of  the  power  and 
right  of  connecting  railroad  companies  to  limit  and  extend  their  common-law 
liability  as  common  carriers  within  and  beyond  the  termini  of  their  respect- 
ive lines.  All  authorities  are  now  agreed,  we  believe,  in  holding  that  the 
first  of  a  number  of  successive  companies  rendering  service  in  the  carriage  of 
freight  between  distant  points,  may  so  bind  itself  to  deliver  goods  beyond  the 
terminus  of  its  own  line,  as  to  become  responsible  for  their  safe  carriage 
through  the  entire  journey,  fiut  with  respect  to  what  is  necessary  to  con- 
stitute such  a  contract  the  English  and  American  authorities  are  quite  in- 
harmonious. The  English  rule  is  that  the  receipt  of  goods  marked  for  a  given 
point  without  a  positive  limitation  of  responsibility,  affords  prima /ooie  evi- 
dence of  an  undertaking  on  the  part  of  the  carrier  to  safely  transport  them  to 
their  destination,  whether  within  or  beyond  the  limits  of  its  own  line;  while 
in  America  most  of  the  courts  regard  each  company  as  liable  in  the  common- 
carrier  capacity,  only  for  the  extent  of  its  own  line,  unless  there  be  a  special 
contract  to  the  contrary.  The  latter  may  be  stated  to  be  the  American  rule, 
though  some  of  the  states,  Tennessee  among  the  number,  have  adopted  the 
English  rule  as  more  consonant  with  sound  reason  and  public  policy.  Schou- 
ler,  Bailm.  (Ed.  1887)  §§  593-598,  inclusive;  Lawson,  Cont.  §§  235^40, in- 
clusive; liedf.  Carr.  §§190-197;  Hutch.  Carr.  §§  145-149,  151,  152;  Rail- 
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road  Co.  v.  Campbelh  7  Heisk.  253;  Railroad  Co.  v.  Rogers,  6  Heisk.  148; 
Railroad  Co.  v.  McBlwee,  Id.  208;  Railroad  Co.  v.  Weaver,  9  Lea,  38.  It 
is  likewise  well  settled  that  a  common  carrier  is  not  bound  in  law  to  trans- 
port goods  beyond  its  terminus,  and  that  it  may  therefore  lawfully  stipulate 
that  it  shall  not  be  liable  for  loss  after  the  goods  have  passed  beyond  the  lim- 
its of  its  own  line  and  upon  the  line  of  another.  Schouler,  Bailm.  §  603; 
Lawson,  Cont.  §  236;  Railroad  Co.  t.  Brumley,  5  liCa,  401;  Dillard  v.  Rail- 
road Co.,  2  Lea,  288;  Railroad  Co.  v.  Holloway,  9  Baxt.  188;  Railroad  Co. 
V.  Campbell,  7  Heisk.  257.  But  it  is  readily  seen  that  this  case  is  not  con- 
trolled by  either  of  those  doctrines.  It  is  not  the  case  of  a  limitation  of  lia- 
bility to  the  line  of  the  contracting  carrier,  nor  of  an  extension  of  responsi- 
bility beyond  the  limits  of  that  line;  on  the  contrary,  it  is  the  case  of  a  carrier 
for  the  whole  route,  attempting  to  relieve  itself  from  liability  upon  any  part 
thereof  because  it  has  no  conveyance  of  its  own,  and  is  compelled  to  use  those 
of  others,  in  the  performance  of  its  contract  of  shipment.  Declining  to  lend 
our  assistance  or  approval  to  such  an  effort,  we  hold  that  the  defendant,  not- 
withstanding its  stipulation,  is  responsible  for  the  consequences  of  the  neg- 
ligence, if  any,  of  the  railroad  companies  which  it  employed  in  the  transpor- 
tation of  the  goods  sued  for,  such  companies  being,  to  all  intents  and  purposes, 
its  servants  or  agents,  as  between  it  and  the  plaintiff.  There  is  no  positive 
proof  that  the  loss  resulted  from  the  negligence  of  any  one.  But  such  proof 
is  not  necessary  to  entitle  plaintilT  to  a  recovery;  for  *' when  goods  in  the  cus- 
tody of  a  common  carrier  are  lost  or  damaged,  the  presumption  of  law  is  that 
it  was  occasioned  by  his  default,  and  the  burden  is  upon  him  to  prove  that  it 
arose  from  a  cause  for  which  he  was  not  responsible. '*  Lhwsou,  Cont.  §  245; 
Hutch.  Carr.  S  769;  Schouler,  Bailm.  §  439;  Railroad  Co.  v.  Holloway,  9 
Baxt.  188;  Dillard  v.  Railroad  Co.f  2  Lea,  296;  Transportation  Co.  v.  Oil 
Co.,  63  Pa.  St.  14. 

The  diefendant  assigns  as  additional  error  the  action  of  the  court  below  in 
giving  to  the  jury  certain  instructions  and  in  refusing  certain  requests  for  in- 
structions with  respect  to  what  was  necessary  to  constitute  the  bill  of  lading 
a  contract  between  the  parties.  Keferring  to  the  bill  of  lading  and  the  stipu- 
lation therein,  which  we  have  already  quoted  and  considered,  his  honor,  the 
trial  judge,  to  the  jury  said:  **It  is  not  a  contract  between  the  parties  unless 
you  find  that  there  is  evidence  establishing  that  plaintiffs  agreed  to  that  stip- 
ulation. Before  the  stipulation  in  the  bill  of  lading  would  be  binding  on  the 
plaintiffs,  it  would  be  necessary  for  the  defendant  to  showthat  plaintiffs'  at- 
tention had  been  called  to  it,  and  that  they  expressly  or  impliedly  assented  to 
it;  the  fact  that  they  accepted  the  bill  of  lading  from  the  defendant,  kept  pus- 
session  of  it  without  objection,  and  introduced  it  in  evidence,  would  not  be 
sufficient,  in  my  opinion."  This  charge  is  in  accord  with  the  uniform  holding 
of  the  supreme  court  of  Illinois,  which  requires  the  carrier  to  show  affirma- 
tively that  the  restrictions  of  liability  claimed  by  it  were  in  fact  known  and 
assented  to  by  the  shipper,  (Boscowiiz  v.  Express  Co.,  93  111.  523 ;  Field  v.  Rail- 
road Co.,  71  111.  458;  Express  Co.  v.  Haynes,  42  111.  89;)  but  it  is  contrary  to 
the  great  weight  of  American  and  English  de6islons,  which  hold  that  the  fair 
and  honest  acceptance  of  a  bill  of  lading  without  dissent  raises  a  presump- 
tion that  all  limitations  contained  therein  were  brought  to  the  knowledge  of 
the  shipper,  and  agreed  to  by  him.  3  Wood,  Ry.  Law,  note  2,  pp.  1577, 
1578;  Lawson,  Cont.  §  102;  Hutch.  Carr.  §  239;  Schouler,  Bailm.  §§  464,  465; 
Railroad  v.  Brumhey,  5  Lea,  404:  DUlard  v.  Railroad  Co.,  2  Lea,  294.  The 
requests  for  instructions  were  in  substantial  conformity  to  the  rule  as  an- 
nounced by  this  court  in  the  last  two  cases  mentioned.  This  action  of  the 
court  in  giving  the  jury  improper  instruction  upon  the  one  hand  and  in  re- 
fusing to  give  proper  instruction  upon  the  other,  would  ordinarily  be  fatal, 
and  jdord  ground  for  reversal;  but  it  is  not  so  in  this  case,  because  the  error 
is  immaterial.    The  matter  in  hand  was  the  stipulation  through  which  the 
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defendant  sought  to  protect  itself  against  liabUity.  It  has  already  been  seen 
that  the  court  was  right  in  telling  the  Jury  that  such  stipulation  though  con- 
tHined  in  the  contract  was  invalid,  because  unreasonable  and  against  public 
policy.  Therefore  any  error  with  reference  to  what  was  necessary  to  make  it 
a  contract  was  clearly  immaterial.  Being  immaterial,  a  reversal  cannot  be 
predicated  upon  it.  Myers  v.  Bank^  3  Head,  381;  Hedmond  ▼.  Bowles,  5 
Sneed,  547;  Patterson  v.  Head^  1  Lea,  664 
Affirmed. 

FoLKES,  J.,  {dissenting.)  This  is  an  action  brought  by  the  plaintiff  against 
the  defendant  to  recover  the  value  of  a  shipment  of  merchandise  from  New 
York  city  to  Clarksville,  Tennessee.  The  proof  shows  that  the  defendant 
company  received  the  goods  in  New  York, and  executed  therefor  a  bill  of  lad- 
ing containing  the  marks  on  the  package  addressed  to  Chirks ville,  and  em- 
bracing the  following  language:  ''Ninety-six  cents  per  100  lbs.  To  be  for- 
warded to  Clarksville  under  the  following  conditions:  It  being  expressly  un- 
derstood and  agreed  that  in  consideration  of  issuing  this  through  bill  of  lading 
guarantying  a  through  rate  the  Merchants*  ]>espatch  Transportation  Com- 
pany reserves  the  right  to  forward  said  goods  by  any  railroad  line  between 
point  of  shipment  and  destination.  The  Merchants'  Despatch  Transportation 
Company,  or  carriers  over  whose  line  the  goods  are  transported,  shall  only  be 
responsible  *  *  *."  Then  follow  the  several  and  usual  (not  to  say  in- 
variable, uit  this  day)  clauses  limiting  the  liability  of  the  carrier,  none  of  which 
it  is  necessary  to  notice,  except  the  following:  '*It  is  further  stipulated  and 
agreed  that  in  case  of  any  loss,  detriment,  or  damage  done  to  or  sustained  by 
any  of  the  property  herein  receipted  for  during  such  transportation  whereby 
any  legal  liability  or  responsibility  shall  or  may  be  incurred,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the  same  may 
be  at  the  time  of  the  happening  thereof."  The  defendant  company  carried 
the  goods  safely  and  without  delay  to  Louisville,  Kentucky,  the  terminus  of 
its  own  line,  in  its  own  care,  and  there  delivered  same  to  the  Louisville  & 
Nashville  Railroad,  which  was  the  most  direct  route  to  Clarksville,  to  be  by  the 
last-named  company  carried  to  the  point  of  destination.  There  is  no  proof 
showing  how  the  goods  were  lost  or  destroyed.  It  merely  appears  that  the 
particular  package  sued  for  was  not  delivered  at  Clarksville,  while  it  is  cer- 
tain from  the  proof  that  the  loss  occurred  on  the  Louisville  &  Nashville  road. 
It  does  not  appear  how  such  loss  was  brought  about,  whether  by  fire,  robbery, 
or  otherwise,  with  or  without  negligence  on  the  part  of  said  Louisville  A  Nash- 
ville Railroad  Company.  The  record  shows  that  there  was  no  kind  of  part- 
nership arrangement  between  the  defendant  company  and  the  Louisville  &» 
Nashville  Railroad  Company;  the  latter  bad  no  sliare  or  participation  in  the 
profits  of  the  carriage  from  New  York  to  Louisville,  and  the  former  no  share 
or  participation  in  the  freights  from  Louisville  to  Clarksville.  What  is  said 
about  having  to  pay  the  succeeding  lines  whatever  they  might  charge  is  shown 
to  have  reference  to  the  fact  that  the  defendant  had  guarantied  the  through 
freight,  and  that,  so  far  as  thd  shipper  is  concerned,  the  defendant  would  have 
to  satisfy  the  freight  charge  of  connecting  lines.  Verdict  and  judgment  for 
the  plaintiffs.  Motion  for  new  trial  overruled,  and  appealed  in  error  to  this 
court.  The  error  complained  of  is  in  the  charge  of  the  court  as  given,  and  for 
refusal  to  charge  as  requested. 

Notwithstanding  the  bill  of  lading,  the  trial  judge  opened  his  charge  to  the 
jury  by  saying:  "It  is  admitted  that  the  defenaant  received  the  goods  in  New 
York  from  the  plaintiff^s  agent;  then  I  charge  you  it  was  its  duty  to  deliver 
them  to  the  plaintiffs  at  Clarksville.  Nothing  would  excuse  them,  except  the 
act  of  Qod  or  the  public  enemy;  and  in  this  case  it  was  not  pretended  there 
was  such  act  of  God  or  the  public  enemy."  The  statement  of  the  law  as  there 
given,  when  taken  in  connection  with  the  undisputed  facts  in  the  case,  was 
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well  calculated  to  mislead  the  jury.  Continuing,  the  judge  said:  "The  de- 
fendant says  it  tui-ned  the  cases  of  goods  over  tu  the  Louisville  &  Nashville 
Railroad  Company,  at  Louisville,  as  its  line  terminates  there;  but  if  it  did  so, 
the  Louisville  A  Nashville  Railroad  Company,  under  the  bill  of  lading  or  con- 
tract, was  tl>e  agent  of  the  defendant,  and  if  the  loss  wiis  the  result  of  the  neg- 
ligence of  that  company  or  its  servants  or  agents,  then  the  defendant  would 
be  liable."  This  is  clearly  erroneous.  How  it  can  be  said  that  tlie  Louisville 
&  Nashville  Railroad  Company  wei*e  the  agents  of  the  defendant  company 
does  not  appear.  Certainly,  under  the  proof  in  the  record,  if  tliere  was  any 
relation  of  principal  and  agent  between  the  defendant  company  and  the  Louis- 
ville &  Nashville  Railroad  Company,  the  Louisville  &  Nashville  Company  was 
the  principal  and  the  defendant  company  was  its  agent  authorized  to  make  a 
contract  binding  it  as  to  rate  of  freight,  and  to  safely  carry  from  the  point 
of  contract  with  defendant  company  to  the  point  of  destination.  The  railroad 
company  was  to  carry  on  its  own  account,  and  upon  its  own  responsibility, 
for  its  own  sole  compensation;  the  defendant  company  being  authorized  by 
its  contract  with  the  shipper  to  select  the  route  beyond  its  terminus,  but  when 
selected  the  railroad  company  became  the  carrier  for  the  shipper,  and  not  agent 
for  the  defendant  company  selecting  it. 

But  before  dismissing  this  aspect  of  the  case,  let  us  see  further  into  the 
charge.  Continuing,  the  judge  said:  **The  defendant  relies  upon  the  follow- 
ing stipulation  in  the  bill  of  lading"  (here  follows  so  much  of  the  bill  of  lad- 
i  ng  relating  to  exemptions  for  loss  occurring  beyond  its  line,  as  we  have  already 
quoted.)  The  judge  adds:  "  That  is  in  the  bill  of  lading  in  fine  print,  and  the  de- 
fendant says  that  as  the  loss  if  it  occurred  at  alt  occurred  after  it  passed  from  its 
hands  to  the  Louisville  &  Nashville  Riiilroad  Company,  this  clause  relieves  it 
from  liability;  such  a  stipulation  might  be  binding  on  the  shipper  or  consignee, 
if  there  was  a  contract  to  that  effect  signed,  or  mutually  assented  to  by  both 
paities,  but  here  there  is  no  contract  signed  by  the  shipper  or  consignee;  there 
is  nothing  but  a  bill  of  lading,  signed  by  the  agent  of  the  defendant.  It  is  not 
a  contract  between  the  parties,  unless  you  find  that  there  is  evidence  estab- 
lishing that  the  plaintiff  agreed  to  that  stipulation.  Before  this  stipulation 
in  the  bill  of  lading  would  be  binding  on  the  plaintiff,  it  would  be  necessary 
for  the  defendant  to  show  that  plaintiff's  attention  had  been  called  to  it,  and 
that  they  expressly  or  impliedly  assented  to  it;  the  fact  that  they  accepted  the 
bill  of  lading  from  the  defendant, — kept  possession  of  it,  without  objection, — 
and  introduced  it  in  evidence,  would  not  be  sufficient,  in  my  opinion."  This 
is  manifest  error.  Directly  the  contrary  to  this  was  held  by  this  court  in 
Railroad  v.  Brumley,  5  Lea,  401,  following  other  cases  in  this  state.  Indeed, 
no  one  undertakes  to  defend  this  part  of  the  charge,  it  being  contended  that 
it  becomes  immaterial  in  view  of  what  follows  in  the  charge.  We  are  not 
prepared  to  admit  that  such  manifest  error  could  in  any  event  be  permitted  to 
pass  as  immaterial.  The  portion  of  the  charge  which  it  is  claimed  renders 
the  above  error  innocuous  follows  immediately  upon  what  has  just  been 
quoted,  and  is  this:  **But  whether  that  be  so  or  not,  in  my  opinion  that  stip- 
ulation is  rendered  void  by  the  other  stipulation  which  precedes  it,  to  the  ef- 
fect that  the  defendant  resm-ves  the  right  to  forward  said  goods  by  any  rail- 
road line  between  point  of  shipment  and  destination,  for  by  that  stipulation 
it  made  the  forwarding  carrier  its  agent;  and  the  law.  on  ground  of  public 
policy,  could  not  allow  it  to  stipulate  exemptions  from  liability  for  the  conse- 
quence of  its  agents,  on  their  failure  to  do  their  duty."  We  have  quoted  thus 
at  length  so  that  the  entire  charge  in  any  manner  relating  to  the  bill  of  lad- 
ing might  be  seen.  How  the  portion  last  quoted  can  be  said  to  cure  the  for- 
mer, we  are  at  a  loss  to  see,  unless  it  be  upon  the  idea  that  wrongs  make  a 
right,  or  the  greater  error  swallows  up  the  smaller;  for,  in  my  opinion,  the 
error  last  quoted  is  greater  than  the  former,  for  cases  may  be  found  in  one 
or  more  of  the  former  states  to  sanction  the  first  proposition  as  to  mutuality 
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of  contract  being  manifested  by  signature  of  the  shipper.     Bnfc  we  know  of 
no  case,  and  no  principle  of  law,  that  justifies  the  latter  proposition. 

It  is  too  well  settled  now  to  admit  of  controversy  that  the  carrier  receiving 
freight  for  a  point  beyond  its  terminus  may  stipulate  for  exemption  from  lia- 
bility for  loss  however  occurring  on  another  distinct  line,  where  the  carriage 
to  point  of  destination  renders  necessary  the  employment  of  several  lines,  and 
when  a  reduced  or  a  graduated  through  rate  is  the  consideration  for  such  a 
stipulation.  Railroad  v.  Brumleyt  h  Lea,  401;  Dillard  v.  Railroad  Co,^ 
2  Lea.  288;  Railroad  Co.  v.  Campbell,  7  Heisk.  257;  RaUroad  v.  Hollo- 
way,  9  Baxt.  188.  The  last  case  holding  the  doctrine  above  stated  adjudges 
also  that  the  burden  of  proof  is  on  whichever  road  may  be  sued,  to  show  that 
the  loss  did  not  occur  while  on  its  road.  When  this  shown  it  is  a  complete 
defense.  Railroad  Co,  v.  Frankenbei'g,  54  III.  88;  Railroad  v.  Androsog- 
gin  Mills,  22  Wall.  594;  Taylor  v.  Railroad  Co.,  32  Ark.  393. 

But  it  is  said  that  while  this  is  so  as  to  one  railroad  company  receiving 
freight  to  be  shipped  beyond  its  road,  the  rule  does  not  apply  to  a  dispatch 
company  or  an  express  company.  To  this  we  answer  that  upon  principle  there 
can  be  no  such  distinction.  The  rule  as  announced  is  one  applied  to  common 
carriers,  for  as  to  a  private  carrier,  he  can  make  his  own  contract,  and  always 
could,  just  as  freely  as  any  other  private  individual  could  make  any  contract 
not  illegal.  The  question  originally  was:  Ck)uld  a  common  carrier  be  allowed 
to  stipulate  for  an  exemption  from  common-law  liability  attaching  to  it  as 
such?  And  as  we  have  seen,  it  has  been  answered  in  the  affinuiitive.  As  a 
question  of  public  policy,  it  was  viewed  by  the  court  and  the  privilege  accorded 
to  make  such  stipulation.  It  has  nothing  to  do  with  the  question  of  negli- 
gence or  fraud,  but  looks  to  having  the  loss,  and  consequent  right  of  recovery, 
fall  upon  the  particular  road  hazing  charge  of  the  freight  at  the  time  of  the 
loss.  Now,  who  can  say  that  a  dispatch  or  express  company  is  not  a  common 
carrier,  and  as  such  to  be  onerated  with  the  same  burdens  and  to  enjoy  the 
same  privileges  as  common  carriers?  Express  companies  are  held  to  be  com- 
mon carriers  in  Olwell  v.  Express  Co.,  an  unreported  case,  but  published  in  1 
Gent.  Law  J.  186,  and  cited  approvingly  by  Judge  Cooper  in  2  Lea,  288. 
They  are  held  as  common  carriers  in  Express  Co.  v.  Wonubok,  1  Heisk.  265. 
Bo  not  the  considerations  of  public  policy  which  lead  to  the  permission  of  re- 
stricted liability  as  to  railroads  apply  with  equal  force  to  dispatch  and  express 
companies?  These  considerations  were  forcibly  expressed  by  this  court  in  the 
Dillard  Bros,^  Case:  "Courts  must  have  regard  for  the  great  interests  of 
commerce,  upon  which  so  much  of  our  modem  civilization  depends;  and.  as 
said  by  the  supreme  court  of  the  United  States,  allowing  such  restricted  lia- 
bility to  be  contracted  for  enables  the  carrying  interest  to  reduce  its  rates  of 
compensation,  tlius  proportionately  relieving  the  transportation  of  produce 
and  mercliandise  from  some  of  the  burdens  with  which  it  is  loaded."  But  it 
is  said  the  case  of  Bank  v.  Express  Co,,  93  U.  S.  177,  establishes  a  different 
rule  for  express  companies.  In  our  opinion  there  is  nothing  in  that  case  at 
war  with  the  views  we  have  here  expressed.  The  case  did  not  present  the 
question  as  to  right  to  stipulate  for  loss  to  fall  upon  some  connecting  line, 
but  stipulated  for  exemption  from  loss  by  flre  anywhere  on  the  line.  The 
learned  judge,  on  page  181  of  the  opinion,  says:  ''The  stipulation  there  con- 
sidered extends  to  all  loss  by  fire,  no  matter  how  occasioned,  whether  occur- 
ring accidentally  or  caused  by  the  culpable  negligence  of  the  carrier  or  its 
servants,  and  even  to  losses  by  fire  caused  by  willful  acts  of  the  carriers  them- 
selves." No  such  case  here.  Tiie  case  is  decided  upon  the  grounds  that  the 
express  company  had  contracted  to  carry  all  the  way.  The  money  lost  by  fire 
was  in  the  actual  custody  and  cliarge  of  the  express  messenger,  the  company *s 
chosen  agent.  It  was  never  delivered  to  the  railroad,  the  negligent  destruc- 
tion of  whose  bridge  caused  the  burning,  but  remained  in  the  manual  posses- 
sion of  the  express  company,  who  paid  the  railroad  company  for  it,  not  for  the 
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shipper.  It  was  a  stipulation  for  exemption  for  its  own  negligence,  not  for  ex- 
emption from  the  negligence  of  another  and  different  carrier  to  whom  it  wtis 
authorized  to  deliver  the  goods  for  the  common  employer.  On  page  186,  the 
court  say,  in  that  case:  **  We  do  not  deny  that  a  contract  may  be  made  that 
will  put  a  common  carrier  on  the  same  footing  with  a  private  carrier  for  hire, 
as  respects  his  liability  for  loss  caused  by  the  acts  or  omissions  of  others.'* 
This  case  does  not  decide  that  the  express  company,  who  is  by  contract  author* 
ized  to  deliver  freight  to  another  express  company,  or  to  a  railroad  after  the 
terminus  of  the  express  line  is  reached,  may  not  stipulate  for  exemption  from 
loss  caused  by  such  otiier  express  company  or  railroad.  Well,  then,  if  it  be 
true  that  one  railroad  can  make  such  contract  for  exemption  when  it  has  de- 
livered to  another  railroad,  why  should  not  one  dispatch  company  have  the 
same  privilege? 

But  it  is  said  that  the  fact  that  the  first  carrier  reserves  the  right  to  select 
the  succeeding  carrier  makes  such  succeeding  carrier  the  former's  agent. 
Wliere  is  the  authority  or  the  principle  which  justifies  such  conclusion?  The 
first  carrier  had  the  right  to  select  the  second,  without  any  express  reserva- 
tion. The  fact  that  the  bill  of  lading  called  for  a  point  beyond  tiis  terminus, 
and  designated  no  second  or  intermediate  line,  carried  with  it  by  necessary 
implicsitlon  the  right  on  the  part  of  such  carrier  to  select  tiie  succeeding 
carrier,  he  being  liable  only  for  good  faith,  and  reasonable  diligence  in  se- 
lecting a  prudent,  safe,  and  efficient  succeeding  carrier.  Now,  the  fact  that 
the  contracting  carrier  saw  fit  to  avoid  any  question  of  liability  as  for  a 
deviation  or  otherwise  in  the  selection  of  such  succeeding  carrier,  does  not 
make  the  latter  his  agent  any  more  than  if  he  had  selected  such  carrier 
without  such  stipulation.  A.,  as  agent  for  B.,  may  be  empowered  to  select 
another  agent  for  B.,  without  such  otlier  agent  becoming  A. 's  agent.  Though 
designated  by  A.,  under  the  power  of  attorney,  he,  when  selected,  is  Jis 
much  the  agent  of  B.  as  if  B.  had  selected  him  in  person.  That  an  express 
company  is  accorded  the  privileges  of  a  railroad  company,  or  any  other  com- 
mon carrier,  with  reference  to  its  right  to  stipulate  for  limited  liability,  un- 
der like  circumstances  is  shown  by  the  decision  of  this  court  in  Express  Co. 
v.  Olenn,  16  Lea,  472,  1  S.  W.  Bep.  102,  where  it  is  held  that  such  company 
may  stipulate  for  exemption  from  liability  for  loss  of  money  or  goods  intrusted 
to  it  for  carriage,  unless  the  claim  therefor  shall  be  made*  in  writing  30  days 
from  the  date  of  the  contract.  Every  consideration  which  is  urged  in  the 
opinion  of  the  majority  of  the  court  as  to  the  impolicy  of  allowing  the  trans- 
portation company  to  avail  itself  of  the  limited  liability  claimed  in  the  con- 
tract at  bar,  applies  with  equal  force  to  the  inexpediency  of  allowing  the  ex- 
emption in  tlie  16  Lea  case.  None  of  the  cases  cited  in  the  opinion  of  the 
majority,  in  my  judgment,  warrant  the  distinction  sought  to  be  made.  The 
result  reached  is  this:  A  railroad  company,  when  it  is  the  first  and  contract- 
ing company,  will  be  allowed  for  the  consideration  of  reduced  or  guarantied 
through  freight  to  limit  its  liability  to  its  own  line,  where  it  has  contracted 
for  a  point  beyond.  A  dispatch,  transportation,  or  fast-freight  company, 
though  held  to  be  in  all  respects  as  much  of  a  common  carrier,  will  not,  un- 
der identically  the  same  circumstances,  be  allowed  the  same  privileges  where 
it  reserves  the  right  that  it  and  the  railroad  both  had  without  such  reserva- 
tion, to  select  one  of  several  competing  lines  that  meet  it  at  the  terminus  of 
its  own  line.  To  such  a  conclusion!  cannot  assent.  The  very  same  consid- 
erations of  public  policy, — the  reduction  of  freights,  and  the  expedition  of  de- 
livery— which  lead  the  courts  to  permit  the  limited  liability  in  the  one  case 
would  suggest  the  like  privilege  in  the  other.  It  has  nothing  to  do  with  the 
impolicy  of  allowing  carriers  to  contract  for  the  exemption  from  liability  for 
the  negligence  of  itself  or  agents  or  employes.  Such  exemption  is  not  to  be 
accorded  to  either  the  railroad  or  transportation  company,  and  is  not  contended 
for  nor  Involved  in  the  case  at  bar;  but  the  question  is»  is  there  any  differ- 
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€Tice  between  the  right  to  make  such  a  contract  by  a  fast  freight  line,  and 
t))e  same  right  in  a  railroad  company?  The  only  difference  between  the  two 
is  that  the  railroad  company  owns  the  track  and  the  cars,  while  the  freight 
company  carries  the  cars  only.  Both  are  held  to  be  common  carriers ;  both 
make  identically  the  same  form  of  contract  with  the  shipper;  both  have  to 
turn  over  goods  to  connecting  lines  when  the  terminus  of  their  own  is  reached. 
I  must  plead  guilty  to  a  total  inability  to  discover  the  rule  or  the  reason  for 
any  different  measure  of  responsibility  to  be  applied  in  the  one  case  and  not  in 
the  other. 

I  can  readily  see  where  some  confusion  may  appear  to  exist  growing  out  of 
the  language  used  arguendo  in  some  of  the  reported  cases,  where  express 
companies  have  sought  to  claim  exemption  from  the  liability  of  common  car- 
riers by  assuming  to  be  forwarders  merely.  When  such  companies  made 
this  effort,  the  courts  were  prompt  and  emphatic  in  holding  that  neither  ex- 
press companies  nor  dispatch  companies  would  be  allowed  to  claim  to  be  free 
from  the  same  burdens  that  the  law  places  upon  other  common  carriers.  But 
when  they  were  held  to  be  common  carriers,  and  onerated  witli  its  burdens, 
they  were  given  all  its  privileges  under  like  circumstances.  I  say  under  like 
circfimstance^,  for,  of  course,  when  an  express  company  sends  its  messenger 
along,  who  retains  possession  and  control  of  the  package,  it  will  not  be  heard 
to  say  that  it  is  not  a  common  carrier  to  the  end  of  the  journey  simply  be- 
cause it  uses  the  tracks  or  the  cars  of  other  companies.  All  the  cases  re- 
ferred to  in  the  majority  opinion  recognize  the  dispatch  companies  as  com- 
mon carriers  in  the  fullest  sense  of  the  term,  and  make  no  such  distinction  as 
is  established  here.  They  recognize  the  right  of  such  companies  to  make  the 
same  contracts,  and  apply  the  same  rules  and  principles  in  determining  their 
liability,  no  more  and  no  less,  than  is  applied  to  ordinary  railroad  companies. 
Robinson  v.  Transportation  Co.,  45  Iowa,  470;  Stewart  v.  Transportation 
Co.,  4l1  Iowa,  229;  Bancroft  v.  Transportation  Co,,  Id.  262;  Transporta- 
tion Co.  V.  Bolles,  80  111.  473;  Transportation  Co.  v.  Leysor,  89  HI.  43.  In 
this  case  the  goods  were  to  be  transported  from  New  York  to  Alton,  Illinois, 
and  it  was  conceded  that  this  company  could  make  the  same  stipulation 
that  other  common  carriers  make  as  to  fire  exemption,  provided  the  con- 
tract was  expressly  agreed  to  by  the  shipper;  applying  to  it  the  same  rule 
that  is  in  force  in  that  state  with  reference  to  railroad  companies.  The 
authority  cited  for  the  distinction  that  is  sought  to  be  made  here,  is  based 
entirely  upon  express  cases  where  the  messenger  accompanied  the  goods. 
That  such  was  the  case  of  Bank  v.  Express  Co.,  93  U.  S.  174,  has  already 
been  shown.  To  the  same  effect  exactly  is  the  case  of  Buckland  v.  Express 
Co.,  97  Mass.  124,  so  extensively  quoted  in  the  opinion  of  the  majority. 
There  was  a  contract  by  the  express  company  to  cjirry  from  Springfield,  Mas- 
sachusetts, to  Yicksburg,  Mississippi.  The  loss  w^as  occasioned  by  explosion 
on  the  Mississippi  river  steam-boat.  The  effort  was  to  claim  the  restricted 
liability  of  a  forwarder  only,  and,  failing  in  this,  to  rely  on  a  contract  for  lim- 
ited liability  as  carrier  made  with  a  person  assuming  to  be  an  agent  of  the 
consignee.  The  points  decided  were:  First.  That  where  an  express  com- 
pany assumes  entire  possession  and  control  of  the  goods  to  the  point  of  desti- 
nation, the  liability  is  that  of  a  common  carrier  to  the  end  of  the  route,  al- 
though it  may  style  itself  a  forwarder  only.  Second.  That  the  facts  of  the 
case  do  not  show  that  the  consignee  assented  to  any  restriction  on  the  liabil- 
ity of  the  express  company  as  a  common  carrier.  Bigelow,  C.  J.,  in  deliv- 
ering the  opinion  in  that  case,  expressly  recognizes  the  right  of  such  a  carrier 
to  stipulate  for  limited  liability  in  proper  cases.  He  says:  ^If  a  person  as- 
sumes to  do  the  business  of  a  common  carrier,  he  can,  if  he  sees  fit,  confine  it 
within  such  limits  that  it  may  be  done  under  his  personal  care  and  super- 
vision, or  by  agents,  where  he  can  select  and  control;  but  if  he  undertakes 
to  extend  it  further,  he  must  either  restrict  his  liability  by  a  special  con- 
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tract,  or  bear  the  responsibility  which  the  law  affixes  to  the  species  of  con- 
tract into  which  he  voluntarily  enters."  Ag'iin  he  says:  *'It  is  notaciise 
whera  the  agreement  between  the  parties  was  that  the  merchandise  was  to 
be  delivered  over  by  the  defendant  to  the  other  carrier  at  an  intermediate 
point,  thence  to  be  transported  over  an  independent  route  to  the  point  of 
destination, "  etc.  Yet  this  and  Bank  qf  Keiitucky  Case  are  made  the  bases 
for  the  conclusion  reached  by  the  majority  of  my  brothers  supplemented  by 
the  case  of  Christenson  v.  Express  Co.,  15  Minn.  270,  (Gil.  208,)  whicli  is 
identical  with  the  other  two  and  in  which  the  court  emphasizes  the  fact  that 
"a  messenger  in  the  employ  of  the  defendants  accompanied  the  goods  as  they 
are  being  transported  to  take  general  charge  of  the  same,  and  to  deliver  to 
its  proper  local  agents. "  If  this  decision  rests  not  on  the  facts  that  the  ex- 
press companies  assume  and  contract  themselves  to  carry  over  the  whole 
route,  as  shown  by  the  use  of  their  own  messengers,  who  have  and  assert  al- 
ways a  personal  custody  of  the  goods,  then  the  learned  judges  who  have 
rendered  the  opinions  have  been  singularly  infelicitous  in  the  use  of  lan- 
guage, as  shown  by  the  quotations  wliich  we  have  miide. 

The  opinion  of  the  majority  assumes  that  the  distinction  between  the  right 
of  a  railroad  company  and  of  an  express  company  (or  dispatch  company)  to 
mwVie  such  contract  as  is  adjudged  invalid  here,  is  to  be  found  in  the  fact, — quot- 
ing from  the  opinion, — 'Hliat  express  companies  and  dispatch  companies  alike 
tise  the  conveyance  qf  others  in  the  performance  of  their  respective  contracts;" 
and  therefore  it  is  that  ''the  other  carrier  becomes  the  agent  of  the  express 
company."  This  manifestly  cannot  be  the  basis  of  the  distinction,  for  the 
self-evident  reason  that  a  railroad  company  issuing  a  through  bill  of  lading 
to  a  point  beyond  its  own  terminus  "uses  the  co»t?cyawce«  of  others  in  the  per- 
formance of  its  contract."  If  this  fact  is  to  make  tlie  other  carriers  the 
agent  of  the  first  in  the  one  case,  it  would  produce  the  same  result  in  the 
other.  Surely  a  distinction  that  is  not  based  upon  a  difference  can  hardly 
commend  itself  as  a  good  distinction.  We  assert  again  that  a  reading  of  the 
cases  will  show  that  the  pivotal  point  of  the  decisions  referred  to  is  the  per- 
sonal custody  of  the  goods  by  the  express  messengers. 

Believing  that  it  is  of  great  public  concern  that  a  contract  for  limited  liabil- 
ity beyond  the  line  of  the  first  carrier,  where  there  is  a  through  freight  guar- 
antied, should  be  permitted  where  shippers  see  fit  voluntarily  to  make  such 
contract;  and  being  unable  to  see  any  reason  why  the  same  privilege  should 
not  be  accorded  the  fast  freight  lines,  which  were  bom  of  the  necessities  of 
commerce  and  rapid  transit,  1  am  constrained  to  dissent  from  the  opinion  of 
my  brethren.  Such  companies  are  used  to  a  very  large  extent  in  the  com- 
merce of  the  country,  and  are  esteemed  of  such  great  value  to  the  merchants 
engaged  in  such  lines  of  business  as  require  cheap,  quick,  and  safe  delivery 
of  goods,  that  I  regard  the  result  of  the  conclusion  reached  by  the  majority  as 
calculated  to  hamper  the  enterprise  and  business  of  the  merchants  of  this 
state,  placing  them  at  disadvantage  with  the  merchants  of  other  states.  To 
attempt  to  protect  is  not  unfrequently  to  cripple.  The  class  who  contract 
with  these  fast  freight  companies  are  generally  able  to  protect  themselves ; 
and  if  they  need  protection  from  any  supposed  improvidence  in  arranging  for 
transportation,  they  certainly  need  it  more  with  reference  to  the  railroads  of 
the  country  than  with  these  fast  freight  lines,  and  the  same  rule  should  be 
applied  to  the  railroads.  But  so  long  as  railroads  are  allowed  to  make  such 
contracts,  I  will  insist  that  these  freight  lines  should  enjoy  the  same  privilege; 
that  they  are  entitled  to  be  put  upon  the  same  footing  with  railroads  with 
reference  to  these  contracts  as  common  carriers.  See  Insurance  Co.  v.  Rail- 
road Co.,  104  U.  S.  146,  where  the  Erie  &  Pacific  Dispatch  contracted  for 
shipment  of  goods  from  St.  Louis,  Missouri,  to  London,  England;  its  bill  of 
lading  containing  the  same  stipulation,  in  so  many  words,  as  is  in  the  bill  of 
lading  in  case  at  bar,  as  to  loss  being  placed  only  on  the  company  in  whose 
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actual  custody  the  goods  were  at  the  time  of  loss.  The  question  decided 
the  first  railroad  company  was  not  liable  for  loss  by  fire  in  warehouse  of 
a  subsequent  connecting  line.  But  it  was  not  placed  on  the  bill  of  lading,  sa 
the  court  found  other  grounds  upon  which  to  rest  its  decision,  and  there  is 
nothing  adjudged  in  this  case  that  is  in  point  with  the  case  at  bar.  But  I  re- 
fer to  it  merely  to  Bho  w  that  the  Erie  &  Pacific  Dispatch  Company  was  treated 
throughout  as  entitled  to  all  the  privileges  of  a  special  contract  as  are  given 
railroad  companies,  includkig  the  right  to  select  the  intervening  carriers;  the 
court,  on  pages  154  and  155,  saying:  '*If  the  bill  of  lading  constituted  the 
contract  of  transportation,  and  the  defendant  is  to  be  regarded  as  one  of  the 
connections  of  the  dispatch  company,  then  manifestly  the  law  would  be  for 
the  defendant,  for  the  bill  of  lading  expressly  limits  responsibility  for  loss  to 
that  carrier  in  whose  actual  custody  the  cotton  might  be  when  lost  or  de- 
stroyed." Analogous  cases  might  be  multiplied,  but  it  seems  needless  to  pur- 
sue the  subject  further. 

In  my  opinion,  the  judgment  in  this  case  should  be  reversed,  and  cause  le- 
mauded  for  a  new  trial. 


Stanley  v.  Dishough. 
(Supreme  dmrt  of  Arkanaas,    January  21, 1888.) 

1.  Guardian  and  Ward— Liabilities— AppBAii—WArvBR  or  Objection. 

Where  it  is  adjudged  by  a  probate  court  that  a  guardian  should  be  charged  wiUi 
the  amount  of  a  certain  note,  and  he  then  demands  and  receives  it  from  his  suc- 
cessor to  the  trust,  and  takes  new  notes  and  security  therefor,  he  cannot  be  heard 
to  urge,  on  an  appeal  to  the  circuit  court,  that  he  should  not  have  been  so  charged. 

2.  Same— Allowance  fob  Extka  Services— Attobnet^s  Fees— Burden  of  Proof. 

When  a  guardian  claims  an  aUowance  for  extra  servioes  and  attorney's  fees  in 
managing  his  ward's  estate,  the  burden  is  on  him  to  show  that  such  services  and 
fees  were  necessary. 

Appeal  from  circuit  court.  Drew  county;  John  M.  Bradley,  Judge. 

Stanley,  as  guardian  of  C.  L.  Dishough,  without  being  authorized  by  the 
probate  court,  sold  certain  real  estate  of  his  ward,  receiving  therefor  a  prom- 
issory note.  Afterwards  J.  B,  Dishough  was  appointed  guardian  of  C.  L. 
Dishough,  and  Stanley  delivered  to  him  all  the  propeity  of  his  ward  in  his 
))OSses3iun,  including  the  note.  At  the  hearing  of  Stanley's  final  account  be- 
fore the  probate  court,  J.  B.  Dishougti  appeared,  and  objected  to  the  allow- 
ance of  the  credit  of  said  note  and  claims  for  extra  services  and  attorney*s 
fees,  which  objections  were  sustained,  and  the  account  so  far  disallowed. 
Stanley  tlien  appealed  to  the  circuit  court,  where  the  case  was  tried  before  Uie 
court  without  a  jury,  and  the  same  result  reached  as  in  the  probate  court, 
from  which  judgment  Stanley  brings  this  appeal. 

W.  F,  Slemmons,  for  appellant.  Wells  i&  Willianuton  and  W.  8.  McCain^ 
for  appellee. 

GocKRiLL,  0.  J.  As  to  the  item  of  the  Walton  note,  the  appellant  is  not 
in  position  to  complain  of  the  judgment  of  the  circuit  court.  After  the  pro- 
bate court  had  adjudged  that  he  should  stand  charged  with  the  amount  of  the 
note,  he  demanded  and  received  it  of  his  successor  in  the  trust,  to  whom  he 
had  previously  delivered  it;  he  surrendered  it  to  the  maimer,  received  from 
him  a  small  sum  in  part  payment;  took  from  him  three  new  notes,  secured 
by  mortgage  on  real  estate  for  the  residue,  payable  to  the  order  of  his  wife, 
extending  the  time  of  payment  one,  two,  and  three  years  from  their  date. 
This  was  the  attitude  of  the  matter  when  the  cause  came  on  to  be  heard  in 
the  circuit  court  on  appeal.  The  acts  indicated  the  intention  on  the  part  of 
the  appellant  to  treat  the  note  as  his  own.  But  he  could  not  take  the  note, 
and  be  subrogated  to  the  rights  of  the  payee,  without  electing  to  stand  charged 
with  the  amount  it  represented  in  accordance  with  the  judgment  of  the  pro- 
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bate  court.  The  benefit  to  be  derlyed  from  the  ownership  of  the  note  could 
be  enjoyed  only  by  abiding  by  the  judgment  of  the  court  to  the  effect  that  he 
should  pay  the  amount.  One  cannot  accept  a  benefit  under  a  judgment  or 
order  of  court,  and  also  proeecute  an  appeal  from  the  burden  it  imposes,  when 
the  two  are  dependent  upon  each  other.  The  election  to  assert  one  right  is  a 
waiver  of  the  other.  Baylies,  New  Trials  &  App.  18,  19;  Dismukes  v.  HaU 
perut  47  Ark.  317, 1  S.  W.  Eep.  554.  So  that,  if  it  be  conceded  that  the  pro- 
bate court  can  make  good  a  sale  of  a  ward's  estate jnade  without  the  authority 
of  the  court,  and  that  the  circumstances  were  such  at  the  outset  as  to  give  the 
appellant  the  legal  right  to  demand  a  ratification  of  his  acts,  his  conduct  after 
the  judgment  of  the  probate  court,  refusing  to  confirm  the  sale,  shows  that 
he  renounced  the  right.  But  it  is  argued  that,  if  it  was  proper  to  confirm  the 
sale  at  the  outset,  the  appellee  should  have  received  the  new  notes  in  lieu  of 
the  old.  There  was  no  legal  obligation  upon  him  to  do  so.  That  was  not  the 
purpose  for  which  the  appeal  was  prosecuted.  The  appellant  had  made  his 
election  to  stand  on  the  court's  rejection  of  his  sale,  and  he  could  not  change 
position  without  the  assent  of  his  adversary.  Moreover,  the  new  notes  were 
not  of  the  same  tenor  and  effect  as  the  old,  and  no  tender  of  them  was  ever 
in  fact  made  in  or  out  of  court 

As  to  the  claim  for  extra  services  and  attorney's  fees  made  by  Stanley,  the 
burden  of  proof  was  upon  him  to  show  that  he  was  entitled  to  the  credits. 
The  evidence  upon  these  points  in  the  bill  of  exceptions  is  too  meagre,  vague, 
and  indefinite  to  warrant  us  in  interfering  with  the  judgment.    Affirmed. 


Dowdy  «.  Blakb. 
{Sv/preme  Cawrt  cf  Arkcmaaa*    JantMry  38, 1888.) 

SUBBOOATIOK  — BbTWEBN  JOXNT  PUBOHASSBS  OV  L^lTD  —  BiGBTB  or  P0ROKA8BR  AVTBB 

Partition. 

Where  two  persons  purchase  land,  and  ffive  their  joint  note  for  a  portion  of  the 
purchase  price,  the  vendor  retaining  his  uen  therefor,  and  one  of  the  purchasers 
pays  the  note,  he  does  not  thereby  discharge  the  Uen,  but  becomes  subrogated  thereto, 
and  can  enforce  It  against  a  third  person,  who  has  purchased,  subject  to  the  vendor^s 
lien,  the  interest  of  the  co-purchaser  after  a  partition.  > 

Appeal  from  circuit  court,  Desha  county:  J.  A.  Williams,  Judge. 

Blake  and  Todd  purchased  a  tract  of  land  in  Desha  county  from  Treadwell, 
in  1869,  for  $11,000,  Todd  paying  $5,000  of  the  purchase  price  at  that  time. 
They  executed  their  notes  for  the  deferred  payments  of  purchase  money,  and 
their  grantors  reserved  a  lien  upon  the  lands  sold  to  secure  the  payment.  In 
1871  Treadwell  brought  suit  in  Tennessee,  against  Blake  and  Todd,  to  recover 
a  balance  of  $2,000  and  interest  which  he  claimed  was  due  him  on  the  pur- 
chase. The  defendants  resisted  the  suit,  and  succeeded  in  reducing  the  amount 
claimed,  but  judgment  was  rendered  against  them  for  $1,607.27,  with  interest 
and  costs  of  suit.  Execution  issued  against  the  defendants  upon  this  judg- 
ment, and  Blake  was  compelled  to  satisfy  it.  This  was  in  February,  1876. 
In  the  mean  time  Blake  and  Todd  had  a  settlement  of  their  affairs,  adjusted 
the  burden  of  the  unpaid  Treadwell  debt  equally  between  them,  agreed  in  writ- 
ing upon  a  partition  of  the  lands,  and,  without  executing  deeds  to  carry  the 
partition  into  effect,  each  entered  into  the  possession  of  his  separate  share. 
After  this  Todd  executed  a  deed  of  trust  upon  the  lands  set  apart  to  him  to  se- 
cure a  debt  he  owed  Dowdy,  reciting  in  the  deed  that  the  lands  were  "free  from 
incumbrance  except  a  small  balance  for  the  purchase  money."  This  was  in- 
tended by  Todd,  and  understood  by  Dowdy  and  the  trustee  named  in  the  mort- 
gage, to  refer  to  the  purchase  money  due  Treadwell,  the  payment  of  which 
TcMld  and  Blake  were  then  contesting  in  the  Tennessee  litigation .    Todd  made 

1  Bee  note  at  end  of  case. 
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default  in  the  payment  of  his  mortgage  debt,  and  the  trustee  named  in  the 
mortgage  advertised  the  land  for  sale  in  accordance  with  the  power  conferred 
by  the  deed.  His  ad  vertisement  of  sale  contained  the  statement  that  he  would 
sell  the  land  ** subject  to  a  balance  of  ^65  or  thereabouts  of  purchase  money." 
Dowdy  became  the  purchaser  at  the  trustees'  sale  in  March,  1876,  to  satisfy  his 
debt.  This  present  suit  was  commenced  in  December  of  the  same  year  by 
Blake  against  Dowdy  to  subject  the  lands  purchased  by  the  latter  from  Todd  to 
the  payment  of  one-half  of  the  Treadwell  judgment.  The  court  below  granted 
the  plaintiff  the  relief  he  desired.  Dowdy  has  appealed.  His  counsel  sub- 
mits that  the  questions  which  arise  are,  did  Treadwell,  the  original  vendor, 
have  a  lien  on  the  lands  in  controversy  when  Blake  discharged  the  execution 
against  Todd  and  himself?  and,  if  so,  can  Blake  be  subrogated  to  Tread  weirs 
security,  and  enforce  it  for  any  part  of  the  amount  so  paid,  against  the  lands 
in  the  hands  of  Dowdy,  Todd's  vendee? 
J.  W,  House,  for  appellant.    Jf  J.  PindcUl,  for  appellee. 

CocKRiLL,  C.  J.,  {(^jTter  stating  the  f dots  as  above,)  The  reservation  of  a 
specific  hen  in  the  deed  executed  by  TreadweU  to  Todd  and  Blake,  to  secure 
the  purchase  money  thereafter  to  be  paid  for  the  land,  and  the  acceptance  of 
the  deed  by  the  grantees,  created  an  equitable  mortgage,  {Robinson  v.  Wwxi- 
son,  33  Ark.  307;  Ober  v.  Gallagher,  93  U.  S.  199;  3  Pom.  Eq  Jur.  §  1255  et 
seq.;)  and  the  security  was  not  waived  or  lost  by  reason  of  the  fact  that  the 
vendor  took  notes  from  his  vendees  for  the  unpaid  purchase  money,  and  after- 
waids  sued  at  law,  and  obtained  judgment  in  personam  against  them  thereon, 
(Richardson  v.  Green,  46  Ark.  267.)  Treadwell's  security  was  intact  when 
Blake  paid  the  debt.  If  Todd  had  not  parted  with  his  interest  in  the  land, 
would  Blake  be  subrogated  to  Tread  weirs  right  to  resoi-t  to  it  for  the  repay- 
ment of  any  part  of  the  purchase  money?  In  Bispham's  Principles  of  £quity 
it  is  said  to*  be  the  rule  that  the  right  of  subrogation  does  not  exist  ** between 
parties  who  are  equally  bound;  as,  for  example,  copartners,  co-obligors,  and 
co-contractors. ''  Section  337 .  The  same  doctri ne  is  stated  in  terms  almost  as 
broad  by  the  annotators  of  the  Leading  Cases  in  Equity.  Bering  v.  Earl  of 
Wiiichelsea,  1  Lead.  Cas.  Eq.  pt.  1,  p.  147;  Aldrich  v.  Cooper,  2  Lead.  Gas. 
Eq.  pt.  1,  p.  28L  And  in  Engles  v.  Engles,  4  Ark.  286,  38  Amer.  Dec.  37, 
the  rule  as  thus  announced  seems  to  have  been  followed  by  this  court  in  a 
case  where  one  co-purchaser  had  paid  more  than  his  share  of  the  purchase 
money,  though  the  doctrine  of  subrogation  was  not  called  to  the  attention  of 
the  court  in  that  case. 

The  broad  statement  of  the  rule,  as  given  above,  cannot  be  said  to  be  gen- 
erally sustained  by  the  adjudicsited  cases,  and  much  authority,  qualifying  if  not 
denying  it,  at  least  as  far  as  co-obligors  are  concerned,  might  be  quoted.  Thus 
in  the  case  of  Pratt  v.  Law,  9  Cranch,  456,  5  Wheat.  429,  three  persons 
mortgaged  their  joint  property  to  indemnify  the  drawer  of  bills  of  exchange 
drawn  for  their  mutual  accommodation;  sold  the  bills,  and  divided  the  pro- 
ceeds equally  among  themselves,  each  agreeing  to  pay  one-third  of  the  amount 
if  the  bills  should  be  returned  protested.  They  were  so  returned,  and  Green- 
leaf,  one  of  the  three  mortgagors,  paid  the  whole  debt.  The  question  arose 
between  the  assignee  in  bankrupt<;y  of  Greenleaf  and  one  who  had  acquired 
title  to  the  interest  of  the  other  two  mortgagors  in  the  mortgaged  property  by 
purchase  at  sheriff's  attachment  sale  after  the  bills  had  been  taken  up  by 
Greenleaf.  It  was  argued  there,  as  here,  that  payment  by  one  of  the  co-obli- 
gors discharged  the  mortgage,  (see  page  482;)  but  the  court  held  that  a  two- 
thirds  equitable  interest  in  the  mortgage  passed  to  the  mortgagor  who  dis- 
charged the  debt,  and  that  the  assignee  succeeded  to  it,  and  could  enforce  it 
against  the  land  in  the  possession  of  the  subsequent  purchaser.  The  court 
say:  '*IIad  these  bills  not  been  tak^n  up,  and  the  holder  prosecuted  all  the 
drawers  and  indorsers  to  insolvency,  there  can  be  no  doubt  that  the  holder 
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vrould  have  been  entitled  to  charge  the  mortgage  premises,  in  equity,  with  the 
payment  of  the  bills.  But  what  difference  is  there,  in  equity,  between  the 
case  of  any  other  holder  of  these  bills  and  that  of  Greenleaf ,  who,  liable,  equi- 
tably, only  for  one-third,  was  compelled  to  take  up  the  whole,  and  did  it  with 
his  own  funds.  It  consists  only  in  this:  that  the  one  becomes  creditor  for  the 
whole;  the  other  only  for  two-thirds."  It  will  not  be  difficult  to  dispose  of 
the  question  now  under  consideration  when  the  relation  of  the  parties — that 
is,  of  Todd  and  Blake — is  understood.  A  joint  note  having  b^n  given  by 
them  to  the  vendor  for  the  purchase  money,  they  were  principal  debtors  in 
their  relation  to  him,  and  were  jointly  and  severally  bound  to  him  for  the  whole 
amount.  But  the  purchase  was  made  for  their  equal  benefit.  The  land  was 
to  be  shared  equally  between  them,  and  the  implication  of  law,  in  the  absence 
of  an  agreement  to  that  effect,  is  that  they  intended  to  adjust  the  burden  of 
the  purchase  in  like  proportion.  This  is  upon  the  maxim  qui  sentit  commodum^ 
sentire  debet  et  onus.  The  obligation  between  themselves  was  therefore  that 
each  should  discharge  one-half  the  burden,  and  each  become  the  surety  of  the 
other  to  the  extent  of  the  debt  which  the  other  was  to  pay.  McQee  v.  RusselU 
49  Ark.  — ,  4  S.  W.  Rep.  284;  Owm  v.  McGehee,  61  Ala.  440;  Ackerman's 
Appeal,  106  Pa.  St.  1;  Deitzler  v.  Mishler,  37  Pa.  St.  82;  Crafts  v.  Mott,  4 
N.  r.  604;  Chipman  v.  Morrill,  20  Cal.  130;  Qoodall  v.  Wmtioorth,  20  Me. 
322;  Fletcher  v.  Qrover,  11  N.  H.  368;  Stokes  v.  Hodges,  11  Rich.  Eq.  135; 
Sheld.  Subr.  8 169.  Now,  when  one  in  the  situation  of  a  surety  pays  the  debt 
of  him  who  Is  primarily  liable,  equity  puts  him  in  the  place  of  the  creditor 
whose  debt  he  has  discharged,  and  gives  him  the  benefit  of  the  securities  which 
the  creditor  has  obtained  from  the  principal  debtor.  Though  no  assignment 
of  the  security  is  actually  made,  equity  treats  it  as  having  been  done.  Newton 
V.  Field,  16  Ark.  232.  *'The  principle  is  a  general  one,"  says  Mr.  Bispham, 
^*and  will  apply  in  every  instance  (except  in  the  case  of  a  mere  stranger)  where 
one  man  has  paid  a  debt  for  which  another  is  liable."  It  is  eminently  calcu- 
lated to  do  exact  justice  between  persons  who  are  bound  for  the  performance 
of  the  same  duty  or  obligation,  and  is  therefore  much  encouraged  and  pro- 
tected." Bisp.  Eq.  8§  336,  337.  "It  is  a  mode, "  says  Judge  Steong,  in  Mo- 
Cormick  v.  Irwin,  35  Pa.  St.  Ill,  "which  equity  adopts  to  compel  the  ultimate 
discharge  of  the  debt  by  him  who  in  good  conscience  ought  to  pay  it,  and  to 
relieve  him  whom  none  but  the  creditor  could  ask  to  pay;"  and  it  is  not  con- 
fined to  cases  of  strict  suretyship.  Schoonover  v.  Allen,  40  Ark.  136.  From 
these  statements  bt  the  general  principle  of  subrogation,  it  seems  clear  that 
one  co-purchaser  who  has  paid  a  part  of  the  common  obligation  which  the 
other  in  good  conscience  ought  to  have  paid,  and  for  which,  as  between  them- 
selves, he  is  primarily  liable,  would  be  substituted  to  the  rights  of  the  creditor 
in  order  that  injustice  may  not  be  done.  But  we  are  not  without  analogous 
cases  to  sustain  the  position. 

The  right  of  contribution  between  co-purchasers  has  been  frequently  recog- 
nized and  enforced.  Otoen  v.  McOehee,  and  other  cases  supra.  The  equity 
of  subrogation  springs  out  of  the  right  to  contribution,  and  is  only  one  of  the 
means  by  which  that  right  is  enforced,  Bisp.  Eq,  g  335.  The  cjises  recog- 
nizing the  right  to  contribution  are  therefore  in  point.  But,  as  direct  au- 
thority upon  the  question,  we  quote  from  the  opinion  in  the  case  of  Acker- 
Tnan*s  Appeal,  103  Pa.  St.  supra:  "In  Qearhart  v.  Jordan,  11  Pa.  St.  325, 
it  was  held  that  the  rule  [as  to  subrogation]  embraces  purchasers  in  common 
of  an  estate  bound  by  a  joint  lien;  as  between  themselves,  the  purpart  of  each 
is  liable  to  contribute  only  its  proportion  of  the  common  burden,  and  beyond 
this,  is  to  be  regarded  simply  the  surety  of  the  remaining  purparts.  In  this 
respect  they  are  to  be  treated  as  the  several  estates  of  joint  debtors,  one  being 
surety  of  the  other;  and,  if  the  purpart  of  one  is  called  upon  to  pay  more  than 
its  due  proportion,  the  tenants  of  his  lien  creditors,  upon  the  principle  settled 
in  Fleming  v.  Beaver y  2  Ilawle,  128;  Oroft  v.  Moore.  9  Watts,  451;  and  Neff 
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V.  Miller,  8  Pa.  St  347,— is  entitled  to  stand  in  the  place  of  the  satisfied  cred- 
itor, to  the  extent  of  the  excess  which  ought  to  have  been  paid  out  of  the 
other  shares. "  Gear?iart  v.  Jordan  was  recognized  in  the  late  case  of  Watson* 8 
Appeal,  90  Pa.  St.  426,  where  it  was  said  by  Mercttr,  J.:  "As  between  two 
mortgagors  of  land  held  by  them  as  tenants  in  common  and  third  persons, 
each  mortgagor  is  liable  for  the  whole  sum  secured  by  the  mortgage;  but  as 
between  theiQselves  each  is  liable  for  one  half  only.  As  to  the  other  half  each 
is  surety  for  the  other. " 

In  Simpson  y.  Gardiner,  97  III.  287,  where  two  persons  purchased  land,  re- 
ceiving a  deed  therefor,  not  in  severalty,  but  to  them  in  common,  gave  their 
joint  notes  for  the  unpaid  purchase  money,  secured  by  their  joint  mortgage 
on  the  entire  tract,  and  one  of  them  was  compelled  to  pay  the  whole  amount 
of  the  notes  and  interest  to  save  his  own  share  of  the  land,  it  was  held  that 
the  party  so  paying  off  the  incumbrance  was  entitled  to  a  contribution,  and  to 
be  subrogated  to  the  rights  of  the  mortgagee,  and  to  enforce  the  lien  of  the 
mortgage  as  to  the  money  paid  above  his  own  proper  share.  To  the  same  ef- 
fect are  Williams  v  Pem/,  20  Ind.  437;  FisTier  v.  Dillon,  62  111.  379.  For 
the  purposes  of  subrogation  there  is  no  difference  between  a  vendor's  lien  by 
reservation  in  the  deed  and  the  mortgage  given  back  by  the  vendee  to  secure 
the  purchase  money.  3  Pom.  Eq.  Jur.  §  1255  et  seq.  The  Illinois  and  In- 
diana eases  cited  are  therefore  directly  in  point.  The  case  of  a  joint  mortgage 
by  tenants  in  common  is  also  analogous,  and  in  such  cases  it  is  held  that,  if 
one  of  the  tenants  pays  off  the  wliole  debt,  the  lien  of  the  mortgage  is  pre- 
served as  against  his  defaulting  co-tenants  to  reimburse  him.  Sheld.  Subr. 
§§  172,  173,  and  cases  cited. 

It  follows  that  Blake's  equity  was  perfect  as  against  Todd.  Does  Dowdy, 
his  vendee,  stand  in  a  better  position?  "Where  the  right  of  subrogation  ex- 
ists as  agninst  a  principal  debtor,  it  may  also  be  enforc^  against  one  claiming 
under  him  as  a  purchaser  witfi  notice."  White  &  Tudor's  note  to  Aldrich  v. 
Cooper,  2  Lead.  Cas.  Eq.  pt.  1,  p.  280.  Dowdy  purchased  with  notice.  Aside 
from  being  charged  with  constructive  notice  of  the  purchase  money  incum- 
brance by  the  reservation  of  the  lien  in  Treadwell's  deed  to  Todd  &  Blake, 
which  is  a  link  in  his  chain  of  title,  and  was  also  of  record,  before  he  acquired 
an  interest  in  the  land,  the  deed  of  trust,  under  which  he  acquired  his  title, 
recites  that  the  land  was  then  subject  to  the  payment  of  a  balance  due  from 
his  vendor  for  the  purchase  money.  He  knew  of  the  pendency  of  the  Tennes- 
see suit  to  recover  of  Todd  and  Blake  the  amount  then  due  on  that  account. 
His  claim  is  that  when  he  purchased  at  the  trustee's  sale  he  supposed  the  lien 
had  been  discharged  by  the  payment  made  on  the  Tennessee  judgment.  It  is 
not  probable  that  Dowdy  believed  this  to  be  true,  for  we  find  the  trustee  then 
advertising  to  sell  the  land  subject  to  a  lien  for  the  purchase  money  equal  in 
amount  to  about  one-half  of  the  Tennessee  judgment.  As  the  trustee  makes 
the  sale  in  such  cases  at  the  request  of  the  beneficiary,  and  ordinarily  acts  un- 
der his  advice,  it  is  most  probable  that  the  statement  contained  in  the  notice 
of  sale  was  made  with  Dowdy's  acquiescence.  But  the  proof  does  not  show 
that  he  knew  of  it,  and  if  we  concede  that  the  trustee  exceeded  his  authority 
in  advertising  that  he  would  sell  the  land  subject  to  the  specific  amount 
named  as  a  lien  It  does  not  relieve  Dowdy.  It  is  charged  in  the  complaint, 
and  admitted  in  the  answer,  that  at  the  time  of  the  partition  between  the  pur- 
chasers an  adjustment  of  the  burden  of  the  purchase  price  was  made,  and 
that  it  was  then  agreed  between  them  that  the  residue,  whatever  the  result 
of  the  suit  then  pending  between  them  and  Tread  well  might  be,  should  be 
borne  equally.  This  occurred  before  Dowdy's  deed  of  trust  was  executed. 
Nothing  thereafter  transpired  to  deceive  or  mislead  him .  We  are  not  in  formed 
that  either  the  judgment  record  or  record  of  the  reserved  lien  in  the  deed  had 
been  canceled  or  in  any  manner  satisfied.  Both  must  have  warned  Dowdy 
that  the  lien  was  still  subsisting.    If  he  was  informed  that  one  of  the  parties 
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to  the  judgment,  without  knowing  which,  had  paid  the  amount  of  the  recov- 
ery to  the  judgment  creditor,  he  was  not  justified  in  supposing  that  the  lien 
was  extinguished,  because  he  is  charged  with  knowledge  that  equity  would 
preserve  Sie  incumbrance  if  the  payment  was  made  by  Blake  to  protect  him 
from  loss  by  reason  of  paying  Todd's  share.  Blake's  obligation  to  discharge 
the  incumbrance  was  not  altered  by  the  substitution  of  Dowdy  for  Todd. 

The  case  of  Clark  v.  Warren,  55  Ga,  575,  is  relied  upon  by  thp  appellant  to 
sustain  the  position  that  one  co-purchaser  is  morally  and  equitably  bound  to 
pay  off  and  discharge  the  mortgage  debt  for  the  protection  of  the  vendee  of 
the  other  co-purchaser.  That  case  seems  to  belong  to  the  class  refusing  to*ex- 
tend  the  doctrine  of  subrogation  to  co-obligors.  If  that  is  not  the  meaning 
of  the  case,  it  is  authority  to  the  point  stated.  But  we  cannot  assent  to  the 
proposition  that  one  of  two  co-purchasers  who  stand  upon  the  same  footing 
has  the  power  to  clothe  his  vendee,  who  is  in  the  full  knowledge  of  all  the 
facts,  with  a  better  garb  than  invests  his  own  rights,  thereby  increasing  the 
l)urden  of  his  co-owner  without  fault  on  the  part  of  the  latter.  If  we  regard 
Todd  as  Blake's  principal,  and  the  land  after  the  sale  to  Dowdy  as  his  surety, 
the  failure  to  save  Todd  before  his  adjudication  as  a  bankrupt,  which  occurred 
at  an  unknown  day  in  1876,  did  not  release  the  land,  Hawkins  v.  Mitns,  36 
Ark.  145.  It  does  not  appear  from  the  bill,  as  the  appellant  assumes,  that 
Dowdy  became  the  purchaser  of  a  part  only  of  the  Todd  land,  or  that  Todd  is 
still  the  owner  of  a  part.  If  there  could  have  been  a  marshalling  of  assets, 
and  Dowdy  desired  it,  he  should  have  brought  the  proper  parties  before  the 
<*ourt,  and  adopted  the  ordinary  means  to  effect  that  result.  Ringo  v.  Wood- 
Tiiff,  43  Ark.  469.  He  made  no  effort  in  any  form  to  do  so,  and  the  objec- 
tion now  comes  too  late.    Affirmed.  ^ 

NOTE. 

SuDKOGATioN.  The  doctrine  of  subrogation  is  so  administered  as  to  secure  essential 
justice,  without  regard  to  form,  and  is  independent  of  any  contractual  relation  between 
the  parties  to  be  affected  by  it.  McNeil  v.  Mmer,  (W.  Va.)  2  8.  E.  Rep.  885;  Perry  v. 
Adams.  (N.  C).  8  B.  £.  Rep.  729.  Subrogation  takes  place  only  where  one  has  performed 
the  obligations'  of  another,  or  has  paid  his  own  debt,  the  burden  of  which  has  been  as- 
sumed by  another  for  a  valuable  consideration,  or  when  he  has  paid  incumbrances  for 
the  protection  of  his  own  title  or  interest,  the  payment  of  which  he  has  not  assumed  by 
contract.  Birke  v.  Abbott,  (Ind.)  1  N.  £.  Rep.  485.  Where  one,  as  a  mere  volunteer, 
having  no  interest  to  protect,  pays  the  debt  of  another,  the  payment  operates  as  an  ex- 
tingu&hment  of  the  claim,  and  tne  doctrine  of  subrogation  does  not  apply.  McNeil  v. 
Mifler,  (W.  Va)  2  S.  E.  Rep.  885;  Binford  v.  Adams,  (Ind.)  8  N.  B.  RepJTB;  Fay  v.  Fay, 
(N.  J.)  11 AU.  Rep.  122;  Wormer  v.  Agricultural  Works,  (Iowa,)  14  N.  W.  Rop.881;  Orip- 
pen  V.  Chappel,  (Kan.)  11  Pac.  Rep.  458.  There  can  be  no  substitution  to  the  right  of 
the  party  wno  is  not  wholly  satisfied.  Appeal  of  Bank,  (Pa.)  7  Atl.  Rep.  788.  Nor  if 
complainant*  s  rights  can  in  no  way  be  ald^  by  any  decree  that  can  be  rendered.  Lynn 
V.  Richardson,  (Me.)  5  AtL  Rep.  877.  The  doctrine  of  subxx)gatlon  will  not  be  applied  to 
relieve  a  party  from  the  consequences  of  his  own  unlawful  act.  Devine  v.  EfarkneBS, 
(111.)  7  N.  jB.  Rep.  52;  Johnson  v.  Moore,  (Kan.)  5  Pac.  Rep.  400;  Cameron  v.  Tome,  (Md.) 
2  Atl.  Rep.  887;  nor  where  It  would  work  an  injustice,  KeUev  v.  KeUey,  (Mich.)  19  Im. 
W.  Rep.  580;  nor  where  the  right  cannot  be  made  out  without  resorting  to  some  agree- 
ment or  security  which  is  voia,  Perkins  v.  Hall,  (N.  Y.)  12  N.  E.  Rep.  48.  Respecting 
the  doctrine  of  subrogation,  and  its  application,  see,  also,  Reiner  v.  Schliti,  (Wis.)  5  N. 
W.  Rep.  497;  Richards  v.  Toder,  (Neb.)  6  N.  W.  Rep.  689:  Perry  v.  Mmer,  (Iowa.)  Id. 
302;  Manufacturing  Co.  v.  Moran.  (Wis.)  8  N.  W.  Rep.  864;  Bank  v.  Howard,  (M.lch.) 
18  N.  W.  Rep.  199;  Bryson  v.  Close,  (Iowa,)  14  N.  W.  Rep.  350:  Pratt  v.  Radford,  (Wis.) 
*8  N.  W.  Rep.  006;  Richardson  v.  "Welch.  (Mich.)  11  N.  W.  Rep.  172;  Carey  v.  Boyle, 
(Wis.)  Id.  47;  Searing  v.  Berry,  (lowaj  Id.  708;  Fah-child  v.  Lynch,  (N.  Y.)  2  N.  E. 
Rep.  20;  Havens  v.  Wfllis,  (N.  Y.)  8  N.  E.  Rep.  813;  Ebert  v.  Gerding,  (lU.)  5  N.  E.  Rep. 
691;  Bodkin  v.  Merit,  (Ind.)  1  N.  B.  Rep.  625;  Gillette  v.  HUl,  Id.  551:  Stetson  v.  Mot5- 
ton,  (Mass.)  5  N.  B.  Rep.  809 ;  Young  v.  Walsh,  (III.)  8  N.  E.  Rep.  512 ;  Johnson  v.  Moore, 
-(Kan.)  5  Pao.  Rep.  406;  O'Brien  v.  Kreuz,  (Minn.)  80  N.  W.  Rep.  468;  Myers  v.  Yapte, 
<Mloh.)  27  N.  W.  Rep.  586;  Lewis  v.  Chittick,  26  Fed.  Rep.  176;  R«q;>pamer  v.  Bannon, 
tMd.)  8  Atl.  Rep.  555:  Semon  v.  Terhune,  (N.  J.)  2  Atl.  Rep.  18;  Pearson  v.  Gould,  (N. 
J.)  5  Atl.  Rep.  811:  Milholland  v.  Tiffany,  (Md.)  2  Atl.  Rep.  831:  Robertson  v.  Mowell, 
(Md.)  8  Atl.  Rep.  278;  Davis  v.  Hulett,  (Vt.)  4  Atl.  Rep.  189:  Yeager's  Appeals,  (Pa.) 
8  Atl.  Rep.  225;  HamUton  v.  Huston,  (Pa.)  1  AtL  Rep.  649;  Mechling's  Appeal,  Id.  826: 
Hebb  V.  Moore,  (Md.)  7  A^.  R^p.  265;  Kober's  Appeal,  (Pa.)  1  Atl.  Rep.  547;  Appeal  of 
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Bank,  (Pa.)  7  Atl.  Rep.  788 ;  Barnes  v.  Dow,  (Vt.)  10  Atl.  Rep.  258 ;  Magee  v.  McManus, 
(Gal.)  12  Pac.  Rep.  451;  IT.  8.  v.  Ryder,  4  Sup.  Ct.  Rep.  196;  Richardaon  v,  Traver,  5 
Bup.  Ct.  Rep.  201;  Insurance  Co.  v.  Transportation  Co.,  6  Sup.  Ct.  Rep.  750;  Railroad 
Co.  V.  Dow,  7  Sup.  Ct.  Rep.  482;  Knoblaudti  v.  Fogleson^,  (Minn.)  38  N.  W.  Rep.  STB; 
Whitney  v.  Salter,  (Minn.)  30  N.  W.  Rep.  755;  Duncan  v.  Gainey,  (Ind.)  9  N.  E.  Rep. 
470;  Fievel  v.  Zuber,  (Tex.)  8  S.  W.  Rep.  273;  Blake  v.  Bank,  (Mass.)  12  N.  E.  Rep.  414; 
Bush  V.  Wadsworth.  (Mich.)  27  N.  W.  Rep.  532:  Bolton  v.  Lambert,  (Iowa,)  84  N.  W. 
Rep.  294;  Bank  v.  Thompson,  Id.  184;  Dillon  v.  Merriam,  (Neb.)  Id.  844;  Pierce  ▼.  Hoi- 
zer,  (Mich.)  83  N.  W.  Rep.  431;  Myers  v.  Yaple,  Id.  442;  Flannary  v.  UUey,  (Ky.)  8  S. 
W.  Rep.  412;  Waller  v.  Oglesby,  (Tenn.)  Id.  504;  Dillon  v.  Warfel,  (Iowa.)  32  N.  W.  Rep. 
194;  Goodyear  v.  Goodyear,  (Iowa,)  88  N.  W.  Rep.  142;  Nichols  v.  Shearon,  (Ark.)  4  8. 
W.  Rep.  lOT;  Yaple  v.  Stephens,  (Kan.)  14  Pac.  Rep.  222;  Torp  v.  Gulseth,  (Minn.)  3S 
N.  W.  Rep,  550;  Schussler  v.  Dudley,  (Ala.)  2  South.  Rep.  526;  Pearoe  v.  Coal  Co., 
(ni.)  18  N.  E.  Rep.  561 ;  Mason  v.  Pierron,  (Wis.)  34  N.  W.  Rep.  921 ;  McCormick  v.  Bauer, 
(ni.)  18  N.  E.  Rep.  852;  Flannary  v.  TJUey,  (Ky.)  5  S.  W.  Rep.  878;  Ringo  v.  Wing, 
(Ark.)  Id.  787;  Menefee  v.  Marge,  (Va.)  4  8.  E.  Rep.  726;  Waldrip  v.  Black.  (CaL)  16 
Pac.  Rep.  226;  County  v.  Alfo^  (MUs.)  8  South.  Rep.  246;  Morahead's  Adm'r,  (W. 
Va.)  4  S.  E.  Rep.  448 ;  Scriven  v.  Hursh,  (Mich.)  86  N.  W.  Rep.  54 ;  Fears  t.  Albea,  (Tex.) 
6  S.  W.  Rep.  386;  Garvin  v.  Garvin,  (S.  C.)  4  S.  E.  Rep.  148;  Brown  v.  Brown,  (Iowa,) 
85  N.  W.  Rep.  507 ;  Dillon  v.  Shugan,  Id.  509 ;  Troxall  ▼.  Sllverthome,  (N.  J.)  11  Ati.  Rep. 
684;  McCormick  y.  Edwards,  (Tex.)  6  S.  W.  Rep.  82;  SeUers  v.  Heimbaogh,  (Pa.)  II 
Ati.  Rep.  55a 

Jacoway  et  al.  o.  Dyee  et  oZ. 
{Supreme  Court  of  Arha/naas.    January  28, 1888.) 

1.  EqUITT— JUBISDICTIOS— EXBCUTOBS  AHD  AdMIKISTKATOBS-— SbTTLKMBNTS. 

A  court  of  equity  will  not  interfere  with  the  proceedings  in  the  probate  courts 
for  the  settlement  of  estates,  to  correct  mere  errors  or  irregularities,  unless  they 
are  sufficiently  gross  to  raise  the  presumption  of  fraud. 

2.  Same— Allow AKCB  OF>CiJLn(  Barred  bt  LnnrATiONs. 

Where  a  claim  on  behalf  of  an  administrator  against  his  intestate^s  estate  has 
been  allowed  by  the  probate  court^  a  court  of  chancery  will  not.  in  the  absence  of 
proof  that  the  allowance  was  obtained  by  fraud,  accident,  or  mistake,  set  the  same 
aside  on  the  ground  that  it  was  barred  by  the  statute  of  limitations. 
8.  Executors  and  Administrators— Settlement  and  Acoountinq — Credits. 

Where  an  administrator  had  charged  himself  with  com  and  cotton  which  were 
afterwards  seized  by  the  agent  of  the  Freedmen's  Bureau  for  the  benefit  of  the 
freedmen.  and  it  appearing  that  they  were  entitied  to  it,  he  should  have  credit  for 
the  same  in  his  final  account. 
4.  Same — Liabilities — Intbrest. 

Where  an  administrator  holds  money  belonging  to  his  intestate's  estate  for  nearly 
two  years  before  accounting  for  the  same  to  the  probate  court,  he  is  chargeable  with 
interest  thereon  from  the  time  he  collected  the  same;  but  he  is  not  chargeable  with 
interest  on  the  proceeds  of  a  note  collected  by  him  until  the  note  began  to  draw  in- 
terest. 

Appeal  from  circuit  court,  Yell  county;  E.  E.  Brtant,  Special  Judga 
U.  M»  &  G.  B.  Iio9€,  for  appellants.    John  HcUlum,  for  appellees. 

Battle,  J.  Appellees,  "creditors  of  the  estate  of  Samuel  Dickens,  de- 
ceased, on  behalf  of  themselves,  and  other  creditors  of  said  estate,  filled  their 
bill  in  1878  against  the  administrator,  Jacoway,  his  sureties  on  his  bond, 
and  Mrs.  Elizabeth  D.  Jacoway.  The  object  of  the  bill  was  to  set  aside  for 
fraud  the  settlements  made  by  Jacoway  in  the  probate  court,  to  restate  the 
accounts,  to  hold  the  sureties  liable,  and  to  subject,  to  any  decree  to  be  ren- 
dered, certain  real  estate  to  which  Mrs.  Jacoway  had  legal  title.  A  demurrer 
to  the  bill  for  want  of  equity  was  sustained,  whereupon  complainants  rested. 
The  bill  was  dismissed,  and  they  appealed"  to  this  court.  The  judgment  of 
the  court  below  was  reversed  on  appeal,  and  the  cause  was  remanded  for 
further  proceedings.  It  then  proceeded  to  a  final  hearing,  and  was  heard 
upon  its  merits.  The  settlements  were  held  to  be  fraudulent  in  many  re- 
spects, and  were  restated  by  the  court  below;  and  the  defendants  excepted, 
and  appealed  to  this  court.  Plaintiffs  also  excepted  to  many  rulings  of  the 
court  against  them,  and  again  appealed. 

Pickens  died  intestate,  on  the  second  of  March,  1867.    Jacoway  adminis- 


Digitizfidby  VjjOOQIC    - 


Ark.]  JACX>WAY  V.  DYEB.  908 

tered  on  his  estate,  filed  an  inventoiy,  and  made  settlements,  respectively,  on 
the  nineteenth  of  May,  1868,  on  the  seventh  of  July,  1869,  on  the  fourteenth 
of  April,  1870,  and  the  fifth  of  July,  1871,  all  of  which  were  approved  and 
confirmed.  "Subsequently,  on  the  fifteenth  of  April,  1875,  he  filed  a  fifth  set- 
tlement, in  lieu  of  the  four  former  ones,  purporting  to  render  an  account  and 
statement  of  all  his  administration  down  to  that  time,  from  the  beginning, 
which  was  also  duly  approved  and  confirmed. "  Plaintiffs  allege  in  their  bill 
that  these  settlements  are  fraudulent,  and  to  show  this  make  31  specific 
charges  of  facts  which  they  insist  indicate  fraud. 

The  opinion  delivered  by  this  court  in  this  cause  when  it  was  here  for  the 
first  time,  which  is  reported  in  42  Ark.  186,  lays  down  the  rule  by  which 
courts  of  equity  are  governed  when  they  interfere  in  the  settlements  of  ad- 
ministrators to  coiTect  fraud  or  errors,  or  relieve  against  accident  or  mistake. 
It  is  unnecessary  to  add  to  what  has  been  said  upon  that  subject  in  that  opin- 
ion, except  to  repeat  the  rule  so  often  announced  by  this  court.  A  court  of 
equity  will  not  interfere  with  the  proceedings  in  the  probate  courts  for  the 
settlement  of  estates  to  correct  mere  errors  or  irregularities  unless  they  are 
sufilciently  gross  to  raise  the  presumption  of  fraud.  Ringgold  v.  Stone,  20 
Ark.  526;  Osborne  v.  Graham,  80  Ark.  66;  West  v.  Waddill,  83  Ark.  575; 
Reinhardt  v.  Qartrell,  Id.  727 ;  Mock  v.  Pleasants,  34  Ark.  63;  Jones  v.  Qra- 
ham,  36  Ark.  383;  Nathan  v.  Lehman,  39  Ark.  256;  Trimble  v.  James,  40 
Ark.  398;  McLeod  \.  Qriffis,  45  Ark.  505;  Hawkins  v.  Layne,  48  Ark.  544, 
8  S.  W.  Rep.  821. 

Plaintiffs*  first  charge  of  fraud  is,  the  administrator  charged  himself  in  his 
settlements  with  interest  at  10  per  centum  per  annum  on  <|3,487  from  March 
18,  1868,  when  he  should  have  charged  it  from  March  19,  1867,  and  thereby 
defrauded  the  estate  of  Dickens  out  of  $348.71.  The  thirteenth  is,  the  ad- 
ministrator received  $6,957.18,  and  failed  to  charge  himself  with  interest 
theieon  from  the  time  he  received  it,  and  thereby  defrauded  the  estate  of 
$1,158.25.  The  evidence  does  not  sustain  either  of  these  charges.  In  the 
first  the  $3,487  was  the  amount  of  a  note  which  did  not  bear  interest  until  the 
eighteenth  of  March,  1868,  when  it  was  due.  In  the  latter  case  the  adminis- 
trator charged  himself  with  10  per  centum  per  annum  interest  on  the  money 
from  the  time  he  received  it  to  the  date  of  the  settlement  in  which  it  is 
charged.  But  Jacoway  insists  that  he  did  not  use  the  $6,957.18,  and  through 
mistake  charged  himself  with  $764.72  interest  thereon,  when  he  was  not 
chargeable  with  interest,  and  that  this  error  against  him  should  be  corrected. 
The  evidence  does  not  show  that  he  charged  himself  with  it  through  mistake 
of  fact.  His  settlement  shows  the  dates  of  the  receipt  of  it,  and  that  he 
charged  himself  with  interest  thereon  from  the  time  he  received  it  to  tlie  date 
of  his  settlement.  If  there  was  any  mistake  in  this,  it  was  a  mistake  of  law, 
and  not  of  fact.  He  received  of  this  money  $2,786.25  on  the  eleventh  of 
July,  1873;  $1,035,  on  the  first  of  July,  1873;  and  $3,135.93,  the  remainder, 
on  the  twentieth  of  December,  1874.  He  made  no  report  of  the  collections  of 
it  to  the  probate  court  until  the  fifteenth  of  April,  1875,  the  date  of  the  settle* 
ment,  in  which  he  charges  himself  with  it,  but  elected  to  hold  the  money  and 
pay  interest  thereon.  It  was  his  duty  to  have  reported  the  collection  of  it  to 
the  probate  court  as  promptly  as  he  could,  so  that  the  court  could  have  directed 
that  it  be  loaned  out  or  used  in  the  payment  of  the  debts  allowed  against  the 
estate.  Had  he  done  so  the  estate  would  have  been  benefited  by  the  interest 
accrued  on  the  same,  or  by  the  saving  of  interest  on  the  claims  paid.  Having 
injured  the  estate  by  his  inaction,  he  did  right  in  charging  himself  with  in- 
terest; and  the  charge  should  not  be  changed. 

The  sixth  charge  of  fraud  is,  Jacoway  charged  himself  with  $4,132.59,  as 
the  amount  due  on  the  10  per  cent,  notes  reported  worthless,  when  in  fact 
the  amount  due  on  them  was  $4,556.23,  and  thereby  defrauded  the  estate  of 
$423.64.    The  fifteenth  charge  is,  Jacoway  credited  himself  with  $5,607.31» 
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as  the  amount  of  worthless  notes,  when  the  trae  amount  was  $4,470.87,  and 
thereby  defrauded  the  estate  of  $836.44.  The  eighth  charge  is,  Jacoway,  on 
the  first  of  January,  1868,  sold  some  notes  of  the  estate  for  $10.35,  and  fraud- 
ulently failed  to  charge  himself  with  interest  on  the  amount  of  the  sale, 
amountiDff  to  $7.48.  Jacoway  admits  that  he  erroneously  charged  himself 
with  $4,132.59,  the  amount  due  on  the  10  per  cent,  notes  reportol  as  worth- 
less, when  he  should  have  charged  himself  with  $4,556.38;  but  says  it  was  an 
unintentional  error,  and  would  have  been  cheerfully  corrected  in  the  probate 
court  had  his  attention  been  called  to  it.  He  admits  that  he  took  an  excessive 
credit  of  $589.30  for  worthless  claims,  through  mistake;  and  that,  through 
an  oversight,  he  failed  to  charge  himself  with  $7.48  on  the  $10.85  received 
on  account  of  sales.  He  says  these  errors  were  mistakes  made  by  him,  and 
that  he  is  willing  to  correct  them,  but  insists  they  should  be  corrected  in  the 
probate  court.  It  appears  that  he  made  calculations  of  the  amount  due  on 
these  claims,  and  made  statements  in  his  settlements  and  otherwise  showing 
the  amount  of  the  principal  of  each  of  them,  and  the  interest  due  thereon, 
and  the  sum  total  of  the  amounts  due  on  all,  and  that  the  probate  court  ac- 
cepted his  calculation  as  correct.  This  amounted  to  a  misrepresentation  to  the 
probate  court  as  to  the  amount  due,  and,  having  been  acted  on  and  accepted 
as  correct  by  the  probate  court,  amounted  to  a  fraud  on  the  court,  and  on 
the  creditors  and  others  interested  in  the  estate.  Jacoway,  admitting  that 
his  failure  to  charge  and  credit  himself  with  the  proper  amounts  for  worth- 
less claims,  and  to  charge  himself  with  the  $7.48,  was  a  mistake  of  his  own, 
and  manifesting  a  desire  that  th^  should  be  corrected,  he  should  be  charged 
with  the  correct  amount  of  the  worthless  claims  belonging  to  the  estate,  and 
credited  therewith,  and  charged  with  the  $7.48;  and  the  correction  should  be 
made  in  this  cause. 

The  ninth  charge  is,  Jacoway  included  in  his  inventory  of  the  estate  six 
bales  of  cotton,  of  the  value  of  $750,  and  has  never  accounted  for  them.  In 
explanation  of  this  omission,  the  evidence  shows  that  the  last  crop  raised  by 
Dickens  was  on  shares  with  the  freedmen  on  his  place,  under  an  agreement 
that  the  freedmen  should  have  one-half  of  the  crops  raised;  that  Dickens  sold, 
substantially,  all  the  cotton,  and  applied  the  proceeds  to  his  own  use,  only 
leaving  the  six  bales  of  cotton,  a  small  part  of  the  cotton  crop,  unsold:  that 
the  six  bales  of  cotton  and  1,265  bushels  of  com,  and  seven  stacks  of  hay  and 
fodder,  of  the  crop  of  1866,  were  inventoried  by  Jacoway;  that  it  is  shown  in 
the  inventory  that  one-half  of  the  corn,  fodder,  and  hay  were  claimed  by  the 
freedmen;  that  after  it  was  inventoried  complaint  was  made  to  the  agent  of 
the  Freedmen^s  Bureau;  that  he  seized  the  six  bales  of  cotton,  and  one-half 
of  the  com,  fodder,  and  hay,  to  satisfy  the  demands  of  the  freedmen;  and 
that  Jacoway  realized  nothing  from  the  property  seized.  He  testified,  from 
investigation,  he  became  satisfied  they  were  entitled  to  it.  There  was  no  com- 
petent evidence  to  show  that  Jacoway  acted  fraudulently,  or  that  there  was  any 
inducement  for  him  to  betray  his  trust.  Accepting  the  evidence  as  true,  we 
think  the  freedmen  were  entitled  to  the  portion  of  the  crop  seized  by  the  agent 
of  the  Freedmen's  Bureau,  and  that  Jacoway  should  not  be  held  to  account 
for  the  six  bales.  Jacoway  charged  himself  in  his  settlements  with  the  ap- 
praised value  of  the  corn,  fodder,  and  hay,  and  interest  thereon,  but  never 
credited  himself  with  the  half  of  it  which  was  seized  by  the  agent  of  the  Freed- 
men's Bureau.  He  insists  he  should  be  credited  with  the  portion  so  seized. 
It  is  obvious  that  this  failure  to  credit  himself  was  unintentional;  and  that 
he  should  be  credited  with  the  appraisement  of  the  com,  hay,  and  fodder 
seized,  and  the  interest  thereon  with  which  he  stands  charged.  This  should 
be  done  in  this  case  on  the  principle  that  he  who  seeks  equity  should  do  equity, 
if  upon  no  other.    Trimble  v.  James,  40  Ark.  407. 

The  second  charge  of  fraud  is,  Jacoway  delivered  to  the  widow  of  Dickens, 
as  a  part  of  her  dower,  $398  worth  of  personal  propeity ,  at  its  appraised  value. 


Digitized  by 


Google 


Ark.]  JACOWAY  V.  DYER.  905 

.and  fraudulently  failed  to  charge  himself  with  it;  and  the  third  charge  is,  he 
failed  to  charge  himself  with  interest  on  the  last  amount.  The  evidence  is, 
the  property  delivered  to  the  widow  consisted  of  a  gin-stand  and  belt,  of  the 
.appraised  value  of  $308,  and  one  shotgun,  two  cows  and  calves,  and  two 
pistols,  of  the  aggregate^  appraised  value  of  $90;  that  Jaooway  sold  the  gin- 
stand  and  belt  to  Hilb  and  Jessup  for  $308,  and  at  the  same  time  sold  to  them 
•other  property,  and  took  their  note  for  the  property  sold,  and  charged  himself 
with  the  note;  that  afterwards,  when  the  widow  demanded  them  as  a  part  of 
her  dower,  the  .gin-stand  and  belt  were  delivered  to  her  by  Hilb  and  Jessup, 
^t  the  request  of  Jacoway,  and  they  were  credited  on  their  note  with  their  ap- 
praised value;  and  that  he,  Jacoway,  never  charged  himself  with  the  other 
personal  property  delivered  to  her  at  the  same  time.  Jacoway  admits  that  he 
unintentionally  failed  to  charge  himself  with  the  gun,  pistol,  and  cattle,  and 
that  he  has  credited  himself  therewith  in  his  settlement.  This  is  a  fraud 
^pon  the  estate  of  Dickens.  Jacoway  should  be  charged  with  the  $90,  and  so 
much  interest  thereon  as  he  has  credited  himself  with  in  his  settlement. 

The  tenth  charge  is,  Jacoway  inventoried  two  judgments  in  favor  of  Samuel 
Dickens,  one  against  H.  Bernard  and  the  other  against  B.  J.  Jacoway,  and 
has  never  accounted  for  them.  It  does  not  appear  that  the  judgment  against 
Bernard  was  of  any  value,  or  that  any  part  of  it  has  been  collected,  but  Jaco- 
way admits  that  he  collected  on  the  judgment  against  B.  J.  Jacoway,  on  the 
Jthird  day  of  July,  1871,  the  sum  of  $167.83,  and  has  never  accounted  for  it. 
This  is  also  a  fraud  upon  the  estate.  Jacoway  should  be  charged  with  it,  and 
interest  thereon  from  the  third  of  July,  1871. 

The  eleventh,  eighteenth,  twenty-third,  twenty-sixth,  and  twenty-eighth 
-charges  are,  Jacoway  is  credited  in  his  settlements  with  various  sums  for 
which  he  is  not  entitled  to  credit.  It  is  unnecessary  to  state  more  definitely 
what  these  credits  are.  There  is  no  evidence  sufficient  to  show  that  Jacoway 
practiced  any  fraud  upon  the  court,  in  obtaining  them,  by  misrepresentation 
•or  withholding  information,  or  that  there  was  any  mistake  of  fact  committed 
in  allowing  them.  The  burden  of  showing  that  these  credits  were  the  result 
'Of  fraud,  mistake,  or  accident  rested  on  the  appellees,  the  plaintiffs;  and,  in- 
jusmuch  as  they  have  not  made  the  proof,  they  will  be  permitted  to  stand. 

The  thirtieth  charge  is,  Jacoway  was  credited  with  $18.60,  the  amount  of 
the  principal  and  interest  due  on  a  note  against  D.  W.  McKenzie,  belonging 
to  the  estate  of  Dickens,  the  same  being  returned  and  credited  as  a  worthless 
4daim,  when  he  had  collected  it.  As  to  the  collection  of  this  note,  the  evidence 
is  conflicting,  but  it  is  clearly  proven  that  Jacoway,  in  his  capacity  of  admin- 
istrator, collected  of  McKenzie,  on  the  ninth  of  May,  1868,  the  sum  of  $30, 
^nd  that  he  has  failed  to  charge  himself  with  this  amount.  He  should  be 
charged  with  it,  and  interest  thereon  from  the  time  it  was  paid. 

The  twenty-ninth  chargp,  is  Jacoway  allowed  a  claim  against  the  estate  of 
Dickens  in  favor  of  himself  and  one  HoUowell  for  $560  that  was  barred  by  the 
statute  of  limitations.  This  amounts  to  nothing.  The  statute  governing  the 
allowance  of  claims  in  favor  of  executors  and  administrators  against  their  tes- 
tators or  intestates  says:  "An  executor  or  administrator  may  establish  any  de- 
jnand  he  may  have  against  his  testator  or  intestate,  bf  presenting  and  prov- 
ing the  same  to  the  satisfaction  of  the  court,  and  the  court  shall  not  allow  any 
4!laim  in  favor  of  an  executor  or  administrator  against  his  testator  or  intestate 
•uiiless  an  legal  and  competent  testimony;  and  the  same  affidavit  shall  be  re- 
required  of  an  executor  or  administrator  as  is  required  of  other  claimants." 
From  this  statute  it  is  evident  that  an  administrator  cannot  allow  a  claim  in 
his  favor  against  his  intestate,  but  in  order  to  secure  an  allowance  of  the  same 
he  musL  verify  it  by  his  own  affidavit,  present  it,  and  prove  it  to  the  satisfac- 
tion of  the  probate  court  by  competent  evidence.  Being  an  administrator,  oc- 
cupying a  place  of  trust,  it  is  his  duty  to  act  in  good  faith,  and  protect  the  es- 
tate by  placing  the  probate  court  in  possession  of  all  tb^  material  facts  within 
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his  knowledge  or  information,  which  would  be  competent  evidence,  and  cal- 
culated to  influence  the  judgment  of  the  court.  Failing  in  this,  and  thereby 
securing  the  allowance  of  bis  claim,  he  would  be  guilty  of  fraud.  But  not- 
withstanding it  is  his  duty  to  prove  his  claim  in  the  manner  indicated,  an  al- 
lowance in  bis  favor  will  not  be  set  aside  for  mere  errors  or  irregularities. 
Like  all  other  judgments,  it  may  be  set  aside  in  a  court  of  equity  for  fraud 
committed  in  obtaining  it.  But  It  will  not  be  sufficient  to  set  it  aside  to  prove 
that  the  claim  was  barred  by  the  statute  of  limitations.  If  it  was  the  duty  of 
the  court  to  have  disallowed  it  because  it  was  barred,  and  the-evidence  showed 
that  it  was,  the  court  on]y  committed  an  error  in  allowing  it  which  cannot  be 
reached  or  corrected  in  a  chancery  proceeding.  Nathan  v.  Lehman,  39  Ark. 
256;  Jones  v.  Graham,  36  Ark.  390.  In  this  case  it  appears  that  the  claim  of 
Jacoway  and  Hollowell  was  presented  to  the  probate  court,  and  allowed  and 
classed.  In  the  absence  of  proof,  it  is  presumed  that  the  court  acted  in  pursu- 
ance of  law,  and  that  the  allowance  was  not  obtained  by  fraud,  accident,  or 
mistake,  and  should  not  be  set  aside  or  modified. 

The  fourth,  fifth,  seventh,  twelfth,  fourteenth,  sixteenth,  seventeenth,  nine- 
teenth, twentieth,  twenty-first,  twenty-second,  twenty-fourth,  twentj'-fifth, 
twenty-seventh,  and  thirty-first  charges  are  not  insisted  on  here,  and  are  con- 
sidered abandoned. 

The  decree  of  the  couit  below  is  therefore  reversed,  and  this  cause  is  re- 
manded, with  directions  to  the  court  to  surcharge  and  falsify  the  settlement  of 
Jacoway  in  accordance  with  this  opinion,  and  to  render  such  judgment  for 
the  costs  of  the  court  below  as  to  the  court  may  seem  equitable,  and  for  other 
proceedings  not  inconsistent  with  this  opinion. 


GRISARD  V,  HiNSON. 
{Suvreme  Court  of  Arkansas.    January  28, 1888.) 

Principal  akd  Surety— Rights  of  Surety— Ck)LiJLTERAL  Security. 

A  surety  who  stands  passively  by.  and  takes  no  steps  to  compel  the  discharge  of 
the  debt,  cannot  claim  exoneration  from  the  payees  for  loss,  tlux>ugh  their  want  of 
care,  of  property  mortgaged  as  further  security  for  the  debt. 

Appeal  from  Faulkner  chanceiy  court;  D.  W.  Carroll,  Chancellor. 
E,  A,  Bolton,  for  appellants.    J.  H.  Harrod,  for  appellee. 

Battle,  J,  This  action  is  upon  a  promissory  note  made  by  one  Price,  ay 
the  principal  debtor,  and  by  A.  B.  Hinson,  as  his  surety.  The  defense  of 
Hinson  Is  that  Grisard  A  Gist,  the  payees  of  the  note,  received  from  Price  two 
mortgages  on  personal  property  to  secure  the  payment  of  the  note;  and  that 
they  negligently  permitted  some  of  the  property  to  be  lost  and  disposed  of, 
and  thereby  lost  the  right  of  action  against  him.  On  motion  of  Hinson,  this 
cause  was  transferred,  as  to  him,  from  the  Faulkner  circuit  court,  in  which 
it  was  brought,  to  the  Faulkner  chancery  court.  Decree  was  rendered  in  fa- 
vor of  Hinson  against  Grisard  &  Gist,  and  they  appealed. 

The  evidence  shows  that  the  two  mortgages  were  executed  by  Price  to  se- 
cure the  note  sued  on,  and  his  account  with  appellants.  One  was  executed 
on  the  twenty-eighth  of  January,  1884,  the  date  of  the  note,  and  the  other  on 
the  eleventh  of  March,  1885.  The  property  embraced  in  the  first  was  the 
crops  raised  by  Price  in  1884,  one  mule,  and  some  cattle  and  their  increase; 
and,  in  the  second,  the  crops  raised  by  Price  in  1885,  and  the  mule  and  cat- 
tle. Price  raised  in  1884  three  bales  of  cotton,  and  about  sixty  bushels  of 
corn.  He  delivered  to  appellants  two  of  these  bales,  which  they  sold,  and 
placed  the  proceeds,  first,  to  the  satisfaction  of  his  account  with  them  for 
1884,  which  was  secured  by  the  mbrtgage,  and  the  overplus  to  the  part  pay- 
ment of  the  note.  The  other  bale  Price  sold,  and  used  the  proceeds.  Price 
also  used  the  com.    In  1885  he  raised  one  bale  of  cotton,  and  about  one  hun* 
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dred  and  five  bushels  of  com.  He  delivered  the  bale  of  cotton  to  appellants, 
which  they  sold,  and  applied  the  proceeds  to  the  part  payment  of  his  account 
with  them  for  1885,  which  was  secured  by  the  second  mortgage.  He  sold 
seven  bushels  of  the  corn,  and  used  the  money,  and  the  remainder  of  the  corn  of 
1885  except  ten  bushels.  Price  also  sold  two  of  the  cows  and  one  yearling  de- 
scribed in  tlie  mortgages.  The  remainder  of  the  cattle  except  one  yearling, 
and  the  mule,  and  the  ten  bushels  of  corn  were  sold  under  the  mortgages,  and 
applied  by  appellants  to  the  satisfaction  of  the  account  of  1885,  and  part  pay- 
ment of  the  note.  One  yearling  still  remains  unsold,  and  in  the  possession 
of  Price.  Appellants  at  first  refused  to  advance  to  or  credit  Price  for  1885. 
Price  then  procured  a  writing  from  Hinson  requesting  them  to  advance  to* 
Price,  on  account,  such  things  as  he  needed  for  that  year,  and  take  a  mort- 
gage on  his  property  to  secure  the  note  and  account;  saying  he  would  still  re-, 
main  liable  or  bound  by  the  note.  At  the  time  he  gave  this  writing  he  knew 
that  Price  had  sold  the  one  bale  of  the  crop  of  1884.  Pursuant  to  this  request, 
the  second  mortgage  was  taken. 

As  to  the  cattle  sold  by  Price,  there  is  no  evidence  that  they  have  been  lost,- 
ceased  to  exist,  or  cannot  now  be  sold  to  satisfy  the  mortgages.  The  fact  they 
were  sold  does  not  release  tliem  from  the  mortgages,  or  show  that  Hinson  i9 
exonerated  from  any  part  of  his  liability  to  pay  the  note.  As  to  the  corn  of 
1884,  Hinson  virtually  consented  that  appellants  might  permit  Price  to  use  it/ 
when  he  requested  them  to  let  him  have  such  things  as  he  needed,  in  1885^ 
Price  was  a  farmer,  and  needed  the  corn .  When  he  gave  the  writing.  Hin- 
son knew  that  Price  had-  used  the  one  bale  of  the  crop  of  1884,  and  waived 
any  advantage  he  might  have  had,  if  any,  on  account  of  it.  "Was  he  entitled 
to  any  relief  on  account  of  Price  using  and  consuming  95  bushels  of  the  corn 
of  1885? 

Whenever  funds  or  securities  are  placed  In  the  hands  of  a  creditor  by  a 
principal  for  the  security  of  a  debt,  and  they  are  lost  through  the  want  of  or- 
dinary diligence  of  the  creditor,  the  surety  bound  for  the  payment  of  the  debt 
so  secured  is  discharged  to  the  extent  of  the  loss.  The  creditor,  in  such  a 
case,  assumes  the  duty  of  preserving  such  funds  or  securities,  and  is  bound 
to  be  diligent  in  the  discharge  of  the  duty.  If  he  surrenders  or  abandons  the 
funds  or  securities,  or  fails  to  perform  any  act  necessary  to  preserve  their 
validity  or  legal  force  and  effect,  or,  in  case  of  the  security  consisting  of  per-^ 
ishable  property,  he  allows  it  to  be  taken  out  of  his  possession  and  destroyedr 
or  if,  for  the  want  of  ordinary  care  and  attention,  he  allows  it  to  perish  and  be^ 
come  worthless  in  his  hands,  the  loss  should  fall  on  him,  and  the  surety  should 
be  exonerated  to  the  extent  of  the  injury.  Kemmerer  v.  Wilson,  31  Pa.  St. 
110;  Pickma  v.  Yarborofigh,  26  Ala.  417;  Noland  v.  Clark,  10  B.  Mon.239;- 
Jennison  v.  Parker,  7  Mich.  355;  Sellers  v.  Jones,  22  Pa.  St.  428;  Slevin  v. 
Morrow,  4  Ind.  425;  Lee  v.  Baldtvin,  10  Ga.  208;  Shippen  v.  Clapp,  36  Pa. 
St.  89;  Lumsden  y.  Leonard,  55  Ga.  374;  Baker  v.  Briggs,  8  Pick.  128;  TroU 
ier  V.  Crockett,  2  Port.  (Ala.)  401.  Where  the  funds  and  securities  are  placed 
in  the  hands  of  the  creditor,  there  is  a  duty  to  preserve  the  funds  and  securi- 
ties assumed  by  the  creditor,  and  the  damages  be  is  liable  for  are  the  result  of 
a  failure  to  discharge  that  duty.  But  in  this  case  the  95  bushels  of  com 
never  were  in  the  possession  of  appellants.  They  were  in  the  hands  of  Price, 
where  they  were  intended  to  remain  until  default  was  made  in  the  condition 
of  the  mortgage.  Appellants  never  had  assumed  to  take  possession  or  con- 
trol of  the  corn.  Under  these  circumstances,  are  appellants  liable  for  the  los» 
of  the  corn  ? 

Hinson  is  equally  bound  with  his  principal  to  pay  the  note  sued  on.  Ap^ 
pellants  are  entitled  to  proceed  against  him  without  resorting  in  the  first  in- 
stance to  their  mortgages.  They  are  not  deprived  of  their  right  to  resort  to 
the  surety  because  a  mortgage  was  executed  to  them.  Hinson  was  as  much 
in  default,  and  guilty  of  laches,  in  not  paying  off  the  note  sued  on,  as  Price, 
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his  principal;  and  cannot  rightfully  daim  to  be  damaged  by  the  act  of  the  ap- 
pellants; for  he  was  entitled  to  pay  the  note  at  any  time  after  it  became  due, 
and  take  control  of  the  mortgages,  or,  through  the  aid  of  a  court  of  equity, 
upon  giving  the  proper  indemnity  against  costs  and  delay,  to  call  upon  appel- 
lants to  proceed  against  his  principal,  and  require  them  to  do  the  most  they 
could  for  his  benefit,  or,  under  our  statutes,  to  compel  them  to  commence 
suit,  and  proceed  in  it  with  due  diligence,  in  the  ordinary  course  of  law*  to 
Judgment  and  execution.  If  he  was  damaged,  it  was  as  much  by  his  own 
neglect  and  failure  to  discharge  his  duty  as  by  any  omission  of  appellants.  If 
he  had  performed  his  obligations  to  appellants,  he  would  have  had  control  of 
the  note  and  mortgage  before  any  part  of  the  95  bushels  of  com  was  consumed 
or  disposed  of.  To  allow  him  now  to  take  advantage  of  the  delay  of  appe)- 
^  iants  in  foreclosing  the  mortgage,  under  such  circumstances,  seems  very  much 
iike  allowing  a  man  to  take  advantage  of  his  own  wrong.  If  appellants  were 
guilty  of  negligence,  he  was  guilty  of  a  positive  omission  of  duty.  They  were 
under  no  higher  obligation  to  foreclose  the  mortgage  than  he  was  to  pay  the 
note,  and  foreclose  the  mortgage  himself.  Under  these  circumstances,  it 
would  be  contrary  to  the  most  obvious  principles  of  justice  to  inflict  upon  ap- 
pellants the  loss  of  their  debt.  "The  surety,"  says  Lord  Eldon,  {Eyre  v. 
Mwi-etU  2  Buss.  381,)  "has  no  right  to  say  that  he  is  discharged  from  the 
•debt  which  he  has  engaged  to  pay,  together  with  the  principal,  if  all  that  he 
rests  upon  is  t\i%pa88if>e  conduct  of  the  creditor  in  not  suing.  He  must  him- 
self use  diligence,  and  take  such  effective  means  as  will  enable  him  to  call  on 
the  creditor  either  to  sue,  or  to  give  him  (the  surety)  the  means  of  suing.** 
Hinson  used  no  diligence  to  give  himself  tne  means  of  suing,  or  called  upon 
appellants  to  foreclose,  but  quietly  and  passively  stood  by  until  the  corn  was 
consumed,  and  then  demanded  that  appellants  bear  the  consequences  of  his 
negligence.  They  are  not  liable  to  him  for  the  loss  of  the  com,  and  he  is  not 
entitled  to  exoneration  to  any  extent.  Clopion  v.  Spratt,  52  Miss.  251;  Frea- 
mer  v.  Tangling,  37  Md.  491;  Sohroeppell  v.  S?iaw,  3  N.  Y.  446,  5  Barb.  580; 
jRichardson  v.  Insurance  Co.,  27  Grat.  749;  Brick  v.  Banking  Co.,  37  N.  J. 
Law,  807;  Philbrooka  v.  McEwen,  29  Ind.  347;  Cherry  v.  Miller,  7  Lea,  305, 
1  Story,  Eq.  Jur.  §§  326,  501,  502,  639. 

The  decree  of  the  court  l)elow  is  reversed.    A  decree  will  be  entered  here 
in  favor  of  the  appellants  for  the  amount  due  on  the  note* 


Mitchell  et  ol,  «.  Clark. 
(Supreme  Cofwri  of  Kentnuiky,    Novembor  15, 1887.) 

VBN1>01t  AND  VBNDBB— AcnOH  TOB  PUBCHABB  MONBT— PLBADIKO. 

A  petitionf  in  an  action  on  certain  promissorr  notes,  and  to  foreclose  a  Hen  on 
certain  land,  merely  stated  that  **the  notes  are  a  lien**  on  the  land,  not  showing  how 
the  lien  was  aoquired,  or  containing  any  ayerments  as  to  a  contract:  and  averred 
that  plaintiff  was  ^able,  willing,  ana  ready  to  make  a  deed"  to  said  land,  but  showed 
no  title  thereto  in  himself.    Held  fatally  defective. 

Appeal  from  circuit  court,  Metcalf  county. 

W.  O.  Clark  brought  an  action  against  Susan  and  James  E.  Mitchell  to 
enforce  payment  of  certain  promissory  notes  executed  by  defendants  to  plain- 
tiff, and  to  foreclose  a  lien  on  certain  land.  Plaintiff's  petition  merely  stated, 
**the  notes  are  a  lien"  on  certain  land;  not  showing  how  said  lien  was  ao- 
quired. Plaintiff  averred  that  he  was  **able,  willing,  and  ready  to  make  a 
deed"  to  said  land,  but  showed  no  title  thereto  in  himself.  Evidence  showed 
only  an  equitable  title  in  plaintiff.  Judgment  for  plaintiff,  and  defendants 
appeal. 

/.  A,  Rousseau,  for  appellants.     Geo.  JR.  Price,  for  appellee. 

Frtor,  J.  The  petition  in  this  case  is  fatally  defective.  There  is  no  al- 
legation that  the  notes  were  executed  for  the  land  sought  to  be  subjected,  or 
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any  averment  as  to  the  terms  of  the  contract.  The  statement  that  the  notes 
are  a  lien  on  the  land,  without  an  averment  as  to  the  nature  of  the  contract 
or  the  manner  in  which  the  lien  was  created,  is  insuflacient;  nor  is  the  aver- 
ment that  he  is  ready  and  willing  to  make  a  deed  sufficient.  He  may  be  ready 
and  able  to  make  a  deed,  and  still  have  no  title  in  himself,  as  the  facts  in  this 
case  plainly  show.  He  had  only  an  equitable  title  when  this  action  was  in- 
stituted, and  has  brought  other  parties  of  whom  he  purchased  into  the  case, 
that  he  might  obtain  title  from  them.  Nor  does  it  appear  that  they  had  titlp; 
and  the  attempt,  after  failing  to  show  title,  or  produce  evidence  of  title,  to^ 
rely  on  an  adverse  possession  of  15  years,  that  at  best  is  doubtful,  did  not  au- 
thorize the  judgment  below.  Again,  the  deed  tendered  was  not  acknowledged 
by  either  party. 

The  judgment  is  reversed,  and  remanded,  with  directions  to  permit  th& 
plaintiff  to  amend  his  petition,  and  show,  if  he  can,  title  in  himself,  and  for 
proceedings  consistent  with  this  opinion. 


Frank  et  al.  v.  Quast  et  aJ. 
{Court  of  Appeals  of  Kentudky.    February  9, 1888.) 

NseoTXABLa  Inbtbitvsitts— AcooiocoDAnoH  Pafbb— AoKEmonTT  BBTwmr  Partii 
Bona  Fidb  Holdbb. 

An  agreement  between  the  drawer  and  acceptor  of  an  acconunodation  bill  of  ex- 
change, that  the  bill  shall  be  negotiated  at  a  particular  bank,  such  condition  being 
unknown  to  a  bona  ./Ide  holder,  who  had  taken  the  bill  for  a  pre-exiating  debt,  can- 
not effect  the  validity  of  the  bill  in  his  hands. 

Appeal  from  circuit  court,  Breckenridge  county. 

Action  by  J.  H.  Quast  and  others,  plaintiffs,  as  holders  and  owners  of  a 
bill  of  exchange  against  Samuel  Frank  and  others,  defendants,  the  drawers, 
and  George  Frank  So  Son,  the  acceptors,  of  the  bill.  Judgment  for  plaintiffs. 
Defendants  appeal. 

Letvis  c&  Fairleigh,  for  appellants.  Jas.  O.  Haswell  and  M.  A,  Mason,  for 
appellees. 

Pryor,  C.  J.  (Jeorge  Frank  &  Soh  were  merchants  doing  business  in 
Breckenridge  county.  They  desired  to  raise  money,  and  induced  the  appel- 
lants (Samuel  Frank  &  Co.)  to  become  the  drawers  of  a  bill  payable  to  them- 
selves, and  addressed  to  Frank  &  Son,  who  accepted  it.  The  bill  was  then 
indorsed  in  blank  by  the  drawers,  and  delivered  to  the  acceptors,  Frank  & 
Son,  to  be  presented  for  discount  to  the  Breckenridge  Bank,  where  it  was 
agreed  at  the  time  the  accommodation  paper  was  drawn  It  should  be  negoti- 
ated. This  agreement  was  between  the  drawers  and  the  acceptors,  and  it  is^ 
alleged  by  the  defense  here  that  it  was  on  this  express  condition  that  the  pa- 
per was  executed  by  the  drawers.  The  bill  was  made  payable  at  the  Breck- 
enridge Bank,  but,  when  presented,  the  bank  declined  to  discount  it,  the  bill 
remaining  in  the  possession  of  the  acceptors,  Frank  ft  Son,  The  drawers, 
ascertaining  that  Frank  &  Son  were  embarrassed,  notified  the  bank  not  to  dis- 
count the  paper,  and  one  of  the  drawers  went  to  the  home  of  Frank  &  Son  ta 
obtain  the  paper,  but  failed  to  do  so.  Frank  &  Son  had  been  purchasing 
goods  in  the  city  of  Louisville,  and  while  in  that  city,  and  being  indebted  U> 
the  appellees  Quast  ft  Schulton,  they  induced  the  latter  to  accept  the  bill  in 
payment  of  a  debt  due  them,  and  made  purchases  of  goods  with  the  balance- 
raised.  The  paper  was  discounted  by  one  of  the  Louisville  banks,  and  sent 
by  that  bank  to  the  Breckenridge  Bank  for  collection,  where  it  was  protested. 
The  appellees,  Quast  ft  Schulton,  having  indorsed  the  paper,  took  it  up,  and 
now  bring  this  suit  against  the  drawers,  who  make  the  defense  that  one  of 
the  conditions  of  its  execution  was  that  it  should  be  disoounted  at  the  bank 
in  Breckenridge  county  at  a  particular  time. 
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It  appears  that  when  the  paper  was  presented  to  the  appellees,  or  when  the 
appellees  dsked  George  Frank  &  Son,  or  the  member  representing  the  firm  at 
the  time,  for  the  payment  of  their  debt,  that  Frank  replied  he  had  been  making 
.efforts  to  raise  the  money,  and  had  failed  to  get  it;  saying,  further,  that  he  had 
a  bill  drawn  for  his  accommodation,  payable  at  the  Breckenridge  Bank,  and 
that  bank  had  declined  to  discount  it.  Then  it  was  the  appellees  said  to  Frank 
that  it  could  be  discounted  in  the  city,  to  which  Frank  readily  assented,  and, 
delivering  the  bill  to  the  appellees,  they  had  it  discounted  in  the  manner  and 
for  the  purposes  already  stated.  The  paper  had  not  matured  when  discounted, 
and  there  is  no  evidence  conducing  to  show  bad  faith  on  the  part  of  the  ap- 
pellees in  discounting  the  paper,  or  that  they  had  any  notice  of  the  agreement 
between  the  parties  to  the  bill  that  it  should  be  negotiated  at  the  Breckenridge 
Bank  and  nowhere  else.  The  appellees  had  no  reason  to  suspect  the  hon- 
esty of  their  debtors,  and  took  the  paper  as  innocent  holders  for  value.  This 
defense  is  based  on  the  idea  that  the  party  for  whose  benefit  it  was  made  was 
.the  agent  of  the  drawers,  and  that,  the  agent  having  no  more  power  than 
„that  given  him  by  the  principal,  his  acts  beyond  that  authority  are  void.  If 
Frank  had  notice  of  the  restrictions,  or  was  placed  on  inquiry  in  regard  to 
.the  manner  in  which  this  paper  was  to  be  disposed  of  by  the  acceptors,  there 
might  be  some  plausibility  in  the  defense.  The  fact  that  the  proceeds  of  the 
biU  were  applied  to  the  payment  of  a  pre-existing  debt  was  not  evidence  of 
notice,  nor  did  it  dejtroy  the  bona  fldes  of  the  transaction.  In  fact  the  very 
purpose  of  the  drawers  and  acceptors  in  making  the  paper  was  to  enable  these 
.debtors  to  pay  their  debts,  the  drawers  knowing  that  they  were  hard  pressed 
for  money;  and  being  assured  by  Frank  &  Son  that,  as  soon  as  they  sold  their 
tobacco,  the  money  would  be  replaced,  they  drew  the  bill.  Frank  &  Son  bad 
the  right  to  transfer  the  paper.  It  was  indorsed  by  the  appellants,  (the  draw- 
jers,)  and  delivered  to  Frank  that  he  might  transfer  ic  and  obtain  tlie  money. 

It  may  have  been  that  the  money  raised  was  intended  to  be  applied  to  the 
payment  of  these  Louisville  debts,  and,  the  appellees  being  bona  fide  holders 
.of  the  paper,  the  court  will  not  inquire  into  the  question  of  agency  for  the 
purpose  of  relieving  parties  who  have  placed  it  in  the  power  of  others  to  dis- 
count such  paper.  There  was  no  defect  in  the  title,  and  the  right  to  trans- 
fer the  paper  was  unrestricted  by  any  of  its  stipulations.  The  paper  was 
made  for  the  accommodation  and  use  of  Frank  &  Son,  and  no  restriction  as 
to  the  application  to  be  made  by  them  of  the  money.  Mr.  Daniel,  in  bis 
work  on  Negotiable  Instruments,  says:  "It  is  immaterial  that  paper  executed 
^r  indorsed  for  accommodation  is  not  used  in  precise  conformity  with  agree- 
ment, when  it  does  not  appear  that  the  accommodation  party  had  any  inter- 
est in  the  manner  in  which  the  paper  was  to  be  applied.  No  change  in  the 
men,  mode,  or  plan  of  raising  the  money,  though  not  applied  to  the  purpose 
intended  by  the  accommodation  party,  will  constitute  a  misappropriation.'* 
Volume  I ,  p  •  742.  Again :  "  The  accommodation  party  must  have  some  interest 
in  the  application  of  the  money,  otherwise  he  is  in  no  condition  to  contond 
there  has  been  a  misapplication  of  it,  or  of  the  security  on  which  it  was  to  be 
raised."  This  doctrine  was  applied  to  a  case  where  the  party  had  applied  tlie 
proceeds  to  a  pre-existing  debt.  "It  is  now  well  settled  that  where  a  note  is 
indorsed  for  the  accommodation  of  the  maker  to  be  discounted  at  a  particu- 
lar bank,  it  is  no  fraudulent  misappropriation  of  the  note,  if  it  is  discounted  at 
another  bank,  or  used  in  the  payment  of  a  debt  or  otherwise  for  the  credit  of 
the  maker.''  Daniel,  Neg.  Inst.  742.  Here  the  drawers  and  indorsers  gave 
to  Frank  &  Son  the  use  of  their  names  to  raise  money  in  any  way  beneficial  to 
that  firm  without  restriction  or  condition,  except  as  they  say  the.  money  was 
to  be  obtained  from  a  particular  bank.  Such  a  condition,  unknown  to  a  hmia 
fide  holder,  cannot  affect  the  validity  of  the  bill  in  his  hands;  and  from  tlie 
£acts  before  us  we  perceive  no  merit  in  the  defense.    Judgment  affirmed. 
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Smith  et  aL  v.  City  of  Louisville  et  al. 
(Court  of  Appeals  of  Kentucky.    February  9, 1888.) 

1.  MmnciPAij  CoRPoiuTioNa— Power  to  Liosnsb  Vbhiolbs. 

Act  E^.  Hay  8,  1880,  entitled  **An  act  conoeming  license  taxes  in  the  city  of 
Louisville, "  and  among  other  things,  providing  a  license  tax  **for  each  vehicle  run- 
ninff  in  said  city  of  not  more  than  92,  nor  less  than  180,  confers  upon  the  city  coun- 
cil the  right  bv  ordinance  to  classify  and  grade  the  privilege  according  to  character 
of  nse  made  of  the  vehicle.^ 

1^  Samb— Ordinancb— Ukiformitt  of  Tax. 

An  ordinance  of  a  mnnicipal  corporation,  passed  in  pursuance  of  act  Ky.  May  8, 
1886,  authorizing  the  city  to  levy  a  tax  on  each  vehicle  running  in  said  city,  not  less 
than  two  nor  more  than  thirty  dollars,  which  provides  that  for  each  one-horse  vehicle 
the  tax  shaU  be  a  certain  sum,  and  for  each  two-horse  vehicle  a  certain  sum,  etc.,  is 
unif om,  inasmuch  as  it  operates  uniformly  on  each  subieot  of  a  given  class. 

Appeal  from  Louisville  chancery  court. 

This  WHS  an  action  in  chancery  on  petition  of  Gran.  W.  Smith  and  others, 
plaintiffs,  to  enjoin  the  city  of  Louisville  et.  oZ.,  defendants,  from  collecting 
JL  certain  license  tax  on  vehicles  running  in  that  city.  Defendants  demurred 
to  the  petition.  The  demurrer  was  sustained,  and  petition  dismissed.  Plain- 
:tiffs  appeal. 

Lane  <§  Burttett  and  Broumf  Humphrey  dk  Davie,  for  appellants.  T.  L. 
Burnett  and  ff.  S.  Barker,  for  appellees. 

Holt,  J.  The  **act  concerning  license  taxes  in  the  city  of  Louisville," 
passed  by  the  legislature  May  8, 1886,  (2  Acts  188&-86,  p.  511,)  in  enuniern- 
ting  the  various  subjects  of  license,  and  the  tax  therefor,  provides:  *'For  each 
-vehicle  runninsf  in  said  city,  not  less  than  tttx>  nor  more  than  thirty  dollars ; 
^nd  vehicles  thus  licensed  shall  not  be  subject  to  an  ad  valorem  tax."  iSub- 
-sequently  the  city  council  adopted  this  ordinance:  ''Section  1.  Be  it  ordained 
hj  the  general  council  of  the  city  of  Louisville  that  no  vehicle  shall  be  run 
within  the  city  of  Louisville  without  a  license  therefor  being  first  granted  as 
iiereinafter  gmded  and  classed.  The  price  of  license  for  one  year  to  be  paid 
into  the  treasury  of  the  sinking  fund  of  said  city  shall  be  as  follows,  to- wit: 
For  each  and  every  wagon,  cart,  dray,  omnibus,  or  other  vehicle  not  specially 
•designated  herein,  drawn  by  a  single  animal,  three  dollars;  drawn  by  two  ani- 
mals, five  dollars;  drawn  by  three  animals,  ten  dollars;  drawn  by  four  ani- 
mals, fifteen  dollars;  drawn  by  five  animals,  twenty  dollars;  and  drawn  by 
iiix  animals,  twenty-five  dollars.  For  each  and  every  hack,  coupS,  or  coach, 
five  dollars;  for  each  and  every  hearse,  ten  dollars;  for  each  and  every  buggy, 
sulky,  gig,  phaeton,  or  like  vehicle,  two  dollars;  for  each  and  every  family 
•carriage  drawn  by  one  animal,  two  dollars;  drawn  by  two  animals,  five  dol- 
lars." The  remaining  two  sections  prpvide,  respectively,  as  to  fines  for  vio- 
lations of  the  ordinance,  and  the  repeal  of  prior  ordinances  relating  to  the 
same  subject. 

The  appellants  seek,  by  injunction,  to  resist  the  enforcement  of  this  ordi- 
nance— First,  upon  the  ground  that  it  is  ultra  vires;  and,  second,  that  the 
tax  thereby  imposed  is  not  uniform,  and  therefore  illegal.  They  contend  that, 
under  the  provisions  of  the  legislative  act  supra,  the  council  had  no  power  to 
•classify  vehicles,  and  could  only  Ax  one  certain  sum  between  two  dollars  as 

'A  law  which  taxes  a  class  of  property  separately  is  not  unconstitutional  if  it  em- 
braces all  property  of  that  class,  and  wpplies  to  it  unuorm  rules,  and  taxes  it  acoordinfir 
to  its  value.  Board  of  Assessors  v.  State,  (N.  J.)  4  Atl.  Rep.  578,  8  Atl.  Rep.  724.  A 
law  taxing  all  of  a  class  alike,  as  liquor  dealers  within  five  miles  oi  a  town  at  one  price, 
And  liquor  dealers  at  wayside  inns  at  a  less  price,  is  not  invalid  on  the  ground  or  uni- 
formity. Territory  v.  Ck)nnell,  (Ariz.  }1S  Pac.  Rep.  209.  The  fact  that  one  class  of  busi- 
ness is  taxed,  and  another  is  not,  or  tnat  different  classes  are  taxed  unequally,  does  not 
afreet  the  validity  and  uniformity  of  the  tax.  Manufacturing  Co.  v.  Wright,  88  Fed. 
Rep.  121. 


Digitized  by 


Google 


912  SOUTHWESTERN  REPORTER.  {.^Y" 

the  minimum  and  thirty  dollars  as  the  maximum,  and  impose  it  as  a  license 
tax  upon  each  vehicle,  and  that  when  this  was  done  the  vehicle  was  exempt 
from  all  further  tax  for  the  year;  hut  that  under  the  ordinance  in  question, 
if  the  owner  uses  one  animal  in  his  vehicle  one  day,  and  pays  the  tax  there- 
for, and  then  upon  another  day  uses  two  animals  therein,  he  is  doubly  taxed 
by  being  liable  to  another  and  a  different  license  tax.  The  tax  is  one  upon 
the  privilege  or  use,  rather  than  the  specific  article.  It  is  for  **each  vehicle 
i-unning  in  said  city.'*  The  law  evidently  looked  to  a  classification  as  to  this 
use  or  privilege.  Its  language  already  quoted  points  strongly  in  this  direc- 
tion. It  gives  the  power  to  the  municipal  legislature  to  fix  the  tax  at  not 
less  than  two  nor  more  than  thirty  dollars.  This  wide  margin,  when  consid- 
ered in  connection  with  a  subsequent  provision  of  it,  leaves  no  room  for  doubt 
»is  to  the  legislative  intention.  This  latter  clause  reads  thus:  "The secretary 
and  treasurer  of  the  sinking  fund  shall,  from  the  oath  of  the  applicant  or  other 
evidence,  recommend  to  the  general  council  the  grade  in  which  the  applicant 
shall  be  classed  under  the  ordinance  of  said  city,  when  the  application  is  to- 
license  a  tavern,  coffee-house,  or  other  place  where  spirituous,  vinous,  or  malt 
liquors  are  sold.  In  granting  all  other  licenses,  the  secretary  and.  treasurer 
of  the  sinking  fund  slmll,  from  the  oath  of  the  applicant  or  other  evidence,  as- 
certain the  grade  in  which  such  applicant  shall  be  licensed;  but  such  appli- 
cant shall  have  the  right,  within  ten  days,  to  appeal  to  the  commissionei^s  of 
the  sinking  fund  from  the  action  of  said  secretary  and  treasurer,  and  the  com- 
missioners shall  have  power  to  determine  in  which  grade  the  applicant  shall 
be  placed. "  This  provision  applies  to  licenses  to  run  vehicles.  Granting  that 
it  confers  no  power  upon  the  council  not  theretofore  given  in  the  act,  yet  it 
plainly  shows  that  the  legislature,  in  saying  that  the  tax  should  not  be  less 
than  two  nor  more  than  thirty  dollars,  intended  to  confer  ux)on  the  council 
the  right  to  classify  and  grade  the  privilege  according  to  the  character  of  the 
use  made  of  the  vehicle.    In  fact,  it  in  substance  says  so. 

Moreover,  it  is  reasonable  to  suppose  that  this  was  the  intention.  It  would 
be  grossly  unjust  to  require  all  vehicles  running  in  the  city  to  pay  the  same 
license  tax.  If  the  legislature  had  so  intended,  it  would  have  said  so.  A 
four-horse  wagon,  loaded  with  iron  or  other  heavy  material,  of  course  wears 
out  the  street  much  faster  than  the  one-horse  wagon  of  the  poor  market-man. 
Perhaps  the  entire  outfit  of  the  latter  is  not  worth  over  $30,  or  the  highest  sum 
authorized  by  the  law  as  a  license  tax.  While  as  to  the  one  this  sum  might 
be  a  reasonable  tax,  it  would  be  spoliation  as  to  the  other.  Plainly,  the  g^'ading 
of  this  tax  according  to  the  character  of  the  use  comes  nearer  to  equal  taxa- 
tion than  would  the  imposition  of  a  fixed  sum  upon  each  vehicle.  Absolute 
equality  of  taxation  is  impossible;  it  can  only  be  approximated.  Xo  double 
tax  can  of  course  be  imposed.  This  is  a  fundamental  maxim  in  the  law  of 
taxation.  But  in  this  instance  the  vehicle  in  use  pays  a  license  tax,  and  is 
exempted  from  an  ad  vaZorem  tax.  The  owner  certainly  knows  the  character 
of  use  to  be  made  of  his  vehicle;  and  there  is  no  discrimination,  because  all 
of  the  same  class  are  subjected  to  the  same  tax.  It  operates  upon  all  alike. 
There  is  no  distinction  of  persons.  Every  one  using  one  horse  to  his  vehicle 
is  taxed  alike,  and  so  of  each  class.  The  tax  is  uniform  as  to  each  subject  of 
the  given  class.  Such  a  license  or  occupation  tax,  wisely  guarded,  serves  to 
equalize  taxation;  and  the  power  of  the  legislature  to  authorize  it  is  so  well 
settled  by  judicial  opinion  that  the  citation  of  authority  is  unnecessary.  Judg- 
ment afiirmed. 


Bnd  of  Yolumb  6. 
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Note.    A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


ABATEMENT  AND  BE- 
VIVAIi. 

Objeotion  to  jurisdiction. 

The  right,  in  a  snit  to  recover  possession  of 
land,  to  be  sued  in  the  conntv  where  the  land 
is  situated  or  the  party  resides,  is  a  personal 
privilege,  which  a  party  who  does  not  plead  in 
abatement  will  be  held  to  have  wsaved. — 
Walker  v.  Stroud,  (Tex.)  202. 

ABORTION. 

Destruction  of  quick  child,  see  Homicide,  2. 

Indictment. 

An  indictment  alleging  that  defendant  as- 
saulted a  pregnant  woman,  and  willfully  and 
designedly  procured  an  abortion  without  her 
consent,  by  striking  and  kicking  her,  suffi- 
ciently charges  the  offense  of  procuring  an 
abortion  by  violence.  —  Nayarro  v.  State, 
(Tex.)  542. 

ACCOBD  AND  SATISFAC- 
TION. 

■ 
Payment  under  mistake  of  law. 

Where  defendants  had  paid  the  premiums 
on  a  policy  of  insurance,  payable  to  plaintiff 
at  her  husband's  death,  on  an  agreement  that 
they  should  receive  a  portion  of  the  insurance, 
plaintiff  having  paid  them  the  amount  due, 
with  full  knowledge  of  the  facts,  cannot  re- 
cover back  the  money  so  paid,  on  the  ground 
of  mistake— Gilliam  v.  Alford,  (Tex.)  757.* 

m 

Accounting. 

See  Ikeecutors  a/nd  Administrators,  4-8; 
Chiardia/n  and  Ward,  8,  4;  Partnerahip, 
5-7. 

Acknowledgment. 
See  Deed,  10;  Htislxmd  and  Wife,  8. 

ACTION. 

See,  also,  Abatement  and  Revival  \  Limftr 
atUm  of  Actions;  Parties;  Plead4ng; 
Venue  in  Cimil  Cases. 


V.68.W.— 68 


By  and  against 
Ck)unties,  see  Counties,  8-5. 
Executors,  etc.,  see  Executors  and  Adrndn" 

iMrators,  11-13. 
Infants,  see  Itifancy,  1. 
Partners,  see  Partnershipj  8. 
For  taxes,  see  Taxation,!.  ^ 

On  bonds,  see  Bonds^  8-5. 

guardian's    bond,    see    Otuirdlan    amd 

Ward,  1. 
injunction  bond,  see  Inj^inction. 
judgment,  see  Carriers,  2. 
purchase  money  note,  see  Vendor  and 
Vendee^,  5, 15. 
Joinder,  see  Counties,  8. 
Particular  forms  of  action,  see  Ass\Lr^p8it; 
Covenants;  Death  hy  Wrongful  Act;  Det- 
inue; Divorce;  Ejectment;    InJunctUm; 
Libel  and  Slander;  Malicious  Prosecu- 
tion; Negligence;    Partition;  Quo  War- 
ranto; Specific  Performance;  Trespass; 
Trespass  to  Try  Title;  Trover  and  Conver- 
sUm, 

For  tort  not  actionable  where  com- 
mitted. 

An  action  between  citizens  of  Arkansas 
cannot  be  maintained  in  that  state  for  a  tort 
committed  but  not  actionable  in  the  Indian 
Territory.— Carter  v.  Goad,  (Ark.)  719. 

ADULTERY. 

Indictment. 

Under  Pen.  Code  Tex.  art.  888,  adultery  may 
be  committed,  either  by  the  living  together, 
and  having  carnal  intercourse,  or  By  habitual 
carnal  intercourse  without  living  together. 
On  indictment  charging  that  defendants  **did 
♦  ♦  *  unlawfully  live  together  in  adultery, 
having  carnal  intercourse  with  each  other,  and 
did  *  *  *  have  habitual  carnal  intercourse 
with  each  other, "  held,  that  the  Indictment 
in  charging  the  second  form  of  the  offense 
was  insufficient  in  that  it  did  not  contain  the 
words  **  without  living  together, "  and  that  de- 
fendants could  not  be  convicted  on  proof  of 
carnal  intercourse  while  not  living  together. 
—Mitten  v.  State,  (Tex.;  196. 

AFFIDAVIT. 

Suffloienoy. 

Under  Rev.  St.  Tex.  art.  6,  providing  that  all 
affidavits  shall  be  in  writing,  and  signed  by 
the  party  making  them,  an  affidavit,  signed 
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below  the  notary's  Jurat,  wbieh  recites  that 
affiant  subscribed  and  swore  to  the  same,  is 
sufficient.— Kohn  y.  Washer,  (Tex.)  651. 

ALTEBATION  OP  INSTEXJ- 
MENTS. 

Bee  NegotUible  Instrumentt, 

Burden  of  proof. 

Where  defendant,  in  a  suit  on  a  promissory 
note,  alleges  that  it  has  been  alter^,  the  bur- 
den of  proving  such  alteration  is  on  him. — 
Thacker  y.  Booth,  {Ky.)  4fiO. 

Amendment. 

See  Execution^  2,  8;  Itidlctment  and  Infor- 
mation, ti. 

Lease  of  infectious  animals,  see  ContracU,  1, 2. 

APPEAL. 

I.  Appbllatb  Jurisdigtion. 
II.  Requisites. 

III.  Pbacticb. 

IV.  Rbyiew. 
V.  Decision. 

See,  also.  Criminal  Law,  4(M5;  ExcepUana, 

BiU  of;  New  Trial. 
By  guardian  axi  litem,  see  Infancy,  8. 
Eitect  of,  on  plea  of  rc»  adjvdicata,  see  Judg- 

m^enty  8. 
Harmless  error,  see  Trial,  3. 
In  habeas  corpus  proceedings,  see  Habeas 

Corpus,  1. 
Objection  not  made  below,  see  Trespass  to 

Try  TUle,  6. 

to  parties,  see  PartiOj  2. 

Time  of  taking,  see  Quo  Warranto,  2. 

I.  APPELUlTB  JUBISDIOnON. 

When  lies. 

1.  Plaintiff  recovered  JudRment  against  de- 
fendant and,  on  an  amended  petition,  setting 
up  a  distinct  cause  of  action,  recovered  an- 
other j  ttdgment  against  him,  from  which  judg- 
ment defendant  appealed.  Held,  that  plain- 
tiff could  not  cross-appeal  from  the  former 
judgment,  as  it  was  distinct  from  that  from 
which  defendant  appealed.— Brown  v.  Van 
Cleave,  (Kv.)  25. 

2.  Plaintiff  recovered  Judgment  against  de- 
fendant for  a  portion  of  his  claim,  which  de- 
lendant  satisfied  by  payment  into  court,  and 
the  plaintiff  withdrew  and  appropriatea  the 
money  so  paid.  Held,  that  he  could  not  after- 
wards appeal  from  the  judgment.— Id. 

Appealable  orders. 

3.  Rev.  St.  Mo.  1879,  c.  21,  art  6,  providing 
for  the  condemnation  of  property  for  a  right 
of  way,  requires  that  plaintiff  present  a  peti- 
tion, and  the  court^  being  satisfied  that  due 
notice  has  been  given,  shall  appoint  three 
commissioners  to  assess  damages.    The  com- 


missioners having  filed  their  report,  written 
exceptions  may  be  filed  by  either  party,  such 
exceptions  not  affecting  the  construction  of 
the  road,  but  only  the  amount  of  damages. 
Held,  that  an  order  overruling  a  motion  for 
rehearing  in  the  appointment  of  commission- 
ers was  not  such  a  final  order  as  to  allow  oa 
fu>peal. — St.  Joseph  Terminal  R.  Co.  v.  Han- 
nibal &  St.  J.  R.  Co.,  (Mo.)  691.* 

4.  By  Rev.  St.  Mo.  1879,  $  3710,  appeals  may 
be  taken  from  any  final  jud^ent  or  decision 
of  a  circuit  court  In  any  civil  cause.  By  sec- 
tion 2184  an  allowance  of  the  appeal  by  the 
trial  court  is  requisite  to  jgive  it  effect.  In  a 
suit  for  divorce  by  a  wife,  a  decree  in  her 
favor  was  entered,  including  a  gross  sum  for 
alimony,  and  in  the  order  allowing  the  hus- 
band an  ai>peal  was  moorporated  a  further  or- 
der allowing  alimony  pending  the  appeal 
Held,  that  the  latter  order  was  a  final  judg- 
ment.—State  V.  Seddon,  (Mo.)  342.* 

5.  Where  a  demurrer  to  plaintiff's  petition 
was  sustained,  but  the  record  does  not  show  a 
final  judgment  in  the  trial  court,  the  appeal 
must  be  dismissed.  —  Dixon  v.  Sanderson, 
(Tex.)  831. 

From  inferior  courts. 

6.  Rev.  St.  Tex.  art  2717,  providing  for  a 
mean^  of  reviewing  the  orders  or  judgments 
of  probate  courts  m  the  county  courts,  does 
not  make  a  bill  of  review  a  condition  preced- 
ent to  the  exercise  of  the  jurisdiction  of  the 
district  court  over  such  matters.~Unch  v. 
Broad,  (Tex.)  751. 

n.  RSQinSITBS. 

Cro88*appeal. 

7.  Under  the  provisions  of  Code  Ky. ,  a  cross- 
appeal  must  be  granted  by  the  court  while  in 
session,  and,  if  a  supersedeas  is  desired,  the 
bond  must  be  tendered  and  approved  by  the 
court,  and  not  by  the  clerk;  and  where  the 
court  has  not  directed  the  supersedeas,  nor 
approved  the  bond,  it  is  ineffectuaL — Coving- 
ton Short-Route  Ry .  Transfer  Co.  v.  Piel,  (Ky.) 
122. 

Time  of  taking. 

8.  In  Kentucky,  an  appeal  must  be  taken 
within  two  years  from  the  rendering  of  the 
judgment  complained  of.  —  Brown  y.  Van 
Cleave,  (Ky.)  25. 

Bond. 

9.  An  appeal-bond  with  a  partnership  name 
signed  as  surety,  when  it  does  not  appear  in 
tl^  bond  or  in  the  record  who  constitute  the 
firm,  and  there  is  nothing  to  show  by  whom 
the  firm  name  was  signed,  is  insufficient,  and 
the  appeal  will  be  dismissed  on  motion.— 
Frees  v.  Baker,  (Tex.)  563. 

III.  Fbacticb. 
Beoordfl. 

10.  A  transcript  was  filed  in  good  faith,  and 
was  as  complete  as  it  could  be  made  at  the 
time,  but  the  grounds  for  a  new  trial,  which 
were  essential  to  the  prosecution  of  the  ap- 
peal, had  been  lost,  and  were  omitted.  The 
contents  of  the  lost  document  were  then 
proved,  and  a  supplemental  record  was  offered 
before  the  case  was  submitted,  but  after  ttaa 
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time  allowed  for  filing  the  transcript  had 
passed,  and  no  extension  of  time  was  obtained. 
JSelcL,  that  the  supplemental  record  should  be 
allowed  to  be  filed.— Bush  v.  Lisle,  (Ky.)  830. 

IV.  Review. 

EfiTect  of  judgment  on  former  ap- 
peal. 

11.  Although  on  appeal  judgment  is  re- 
versed on  a  question  of  minor  importance,  the 
questions  vital  to  the  rights  of  the  parties 
must  be  deemed  settled  by  that  decision,  and 
will  not  be  reviewed  on  a  second  appeal. — 
Adams  v.  Fisher,  (Tex.)  779. 

Conflict  in  record. 

12.  Where  a  bill  of  exceptions  shows  one 
state  of  facts,  but  the  statement  of  facts  in- 
dicates another,  the  one  showing  an  errone- 
ous, and  the  other  a  correct,  ruling,  the  court 
of  review  cannot  decide  that  error  exists. — 
Wiseman  v.  Baylor,  (Tex.)  748. 

Objections  not  raised  below. 

18.  In  ejectment,  defendants  successfully 
objected  to  the  admission  of  a  certified  copy 
of  a  will,  as  there  was  no  evidence  to  show  that 
the  testatrix  ever  had  title  to  the  laad.  On 
error  the  record  described  the  instrument  as  a 
"certified  copy  of  the  will,"  and  defendants 
then  justified  the  ruling,  on  the  g^und  that  a 
''certified  copy  of  a  will"  is  not  in  terms  made 
evidence  by  Rev.  St.  Mo.  H  8989,  8990:  which 
provides  that  a**  will,  •  ♦  ♦  recorded  and 
certified  to  by  the  clerk  of  the  court,  and  at- 
tested by  his  seal, "  may  be  read  In  evidence. 
Held,  that  defendants  should  be  limited  to  the 
objection  taken  at  the  trial.— Russell  v.  Glas- 
ser,  (Mo.)  302. 

14.  In  an  action  of  trespass  to  try  title,  plain- 
tiffs claimed  as  purchasers  under  a  trust  deed. 
Defendants  claimed  that  they  had  purchased 
the  property  from  the  owner,  and  by  agree- 
ment with  him,  used  the  money  to  pay  off  a 
prior  trust  deed,  which  without  their  consent 
was  discharged  of  record,  and  asked  to  be 
subrogated  to  the  rights  of  themortg^agee,  and 
to  have  the  trust  deed  foreclosed  as  against 
plaintiffs.  Held,  that  there  being  no  issue 
raised  as  to  the  validity  of  the  debt  paid,  or 
that  the  owner  had  not  parted  with  all  his  in- 
terest, the  plaintiffs  could  not,  on  appeal,  com- 
plain because  the  mortgagee  and  owner  were 
not  made  parties.— Fears  v.  Albea,  ^Tex.)  286. 

15.  The  admission  of  incompetent  evidence, 
or  erroneous  instructions  to  tne  jury,  will  not 
be  considered  unless  relied  on  in  a  motion 
for  a  new  trial,  though  objections  were  prop- 
erly made  and  exceptions  reserved.— Alexan- 
der V.  Humber,  (Ky.)  463. 

16.  Evidence  not  objected  to  on  trial  cannot 
be  urged  as  ground  for  reversal.— Paivons  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  464;  Thurmond 
V.  Brownson,  (Tex.)  778. 

Presumptions. 

17.  Where  the  transcript  does  not  show  the 
substance  of  certain  sections  of  city  ordi- 
nances, whose  modifying  or  repealing  effect 
was  the  ground  for  the  exclusion  of  the  ordi- 
nances as  evidence,  the  ruling  will  be  pre- 
sumed correct.— Overholt  v.  Vieths,  (Mo.)  74. 


Questions  of  fact. 

18.  When  there  is  evidence  to  support  It. 
the  finding  or  verdict  below  on  questions  oi 
fact  will  not  be  disturbed.— Giffora  v.  MuUins. 
(Ky.)  485. 

19.  A  finding  of  fact  based  on  evidence  con 
si  sting  largely  of  the  opinion  of  a  witness 
who  was  not  cross-examined  as  to  the  facts 
on  which  his  opinion  was  based,  will  not  be 
disturbed.— Burrow  v.  Zapp,  (Tex.)  788. 

20.  Where  the  evidence  before  the  jury  is 
confiicting,  and  they  were  properly  instruct- 
ed by  the  court,  their  finding  is  conclusive.— 
GUliam  v.  Alford,  (Tex.)  757. 

21.  The  amount  of  damages  will  not  be  re- 
viewed, when  the  question  is  one  of  fact.— 
Witte  V.  Gulf,  C.  &  S.  F.  Ry.  Cp.,  (Tex.)  618. 

Findings  by  court. 

22.  Where  a  case  before  the  chancellor  in- 
volves purely^  questions  of  fact,  his  decision, 
on  appeal,  will  oe  regarded  in  the  same  light 
as  the  verdict  of  a  properly  instructed  jury, 
and  will  not  be  reveraed  unless  It  is  palpably 
against  the  weight  of  evidence. — Campbell  v. 
Trustees  Cincinnati  South.  Ry.,  (Ky.)  887. 

28.  Where  the  evidence  is  conflicting  a  find- 
ing of  the  trial  judge  will  not  be  disturbed  on 
appeal.— Burrow  v.  Zapp,  (Tex.)  788;  Ander- 
son V.  Clanch,  (Tex.)  760. 

Matters  not  apparent  of  reoord. 

24.  Where  the  circuit  court,  on  appeal  by 
an  executor  from  an  order  of  the  county  court 
refusing  his  right  to  qualify,  reverses  the 
judgment  of  the  latter,  the  judgment  of  the 
cireuit  court  will  be  affirmed,  in  the  absence 
of  any  record  showing  that  evidence  was  of- 
fered in  either.— Holbrook  v.  Head,  (Ky.)  592. 

25.  An  exception  to  a  petition  on  the  ground 
that  the  exhibits  therewith  filed  conclusively 
contradict  the  allegations,  cannot  be  sustained 
when  no  exhibits  appear  by  the  record  to  have 
been  filed.— Bynum  v.  Preston.  (Tex.)  428. 

26.  When  exceptions  have  been  heard  on 
evidence  and  overruled,  the  questions  raised 
will  not  be  considered  on  appeal  unless  the 
evidence  accompanies  the  record.— Creutz  v. 
Knecht,  (Ky.)  717. 

27.  A  ruling  not  presented  by  bill  of  exoep- 
tions,  but  assigned  as  error,  will  not  be  re- 
viewed.—Moss  V.  Katz,  (Tex.)  764. 

Harmless  error. 

28.  Where  all  the  evidence  is  preserved  by 
bill  of  exceptions,  it  is  the  policy  of  the  court 
to  examine  what  is  competent,  and  affirm  the 
decree  if,  in  their  judgment,  it  is  right,  though 
errors  may  have  been  committed  on  tne  triaL 
— Estes  V.  Fry,  (Mo.)  660. 

29.  Error  in  sustaining  an  amended  answer 
against  exception  is  not  cause  for  reversal, 
unless  the  record  show  prejudice  to  plaintiff. 
—Richie  V.  Levy,  (Tex.)  685. 

Objections  waived. 

80.  Where  a  guardian  is  charged  with  the 
amount  of  a  certain  note,  and  he  then  demands 
and  receives  it  from  his  successor  to  the 
trust,  and  takes  new  notes  and  security  there- 
for, he  cannot  urge,  on  appeal  to  the  circuit 
court,  that  he  should  not  have  been  so  charged. 
—Stanley  v.  Dishough,  (Ark.)  896. 
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V.  Dbcibioh. 

Bemand  and  proceedings  below. 

81.  A  case  which  had  been  tried  by  a  JUZ7 
was  reversed  and  remanded,  the  court  hold- 
ing  that  the  facts,  as  then  presented,  did  not 
show  that  plainUfl  had  rescinded  the  contract 
in  qaestion,  and  that  defendant  was  entitled 
to  have  it  carried  out  on  payment  of  whatever 
amount  should  be  found  due.  Held,  that  it 
was  error,  on  a  second  trial,  to  limit  the  issues 
before  the  jury  to  the  question  of  the  amount 
due,  and  to  take  from  them  the  question  of 
the  rescission  of  the  oontraot  by  plaintifl  or 
its  abandonment  by  defendant— Cole  v.  Estell, 
(Tex.)175. 

8S.  Where  a  judgment  inconsistent  with  the 
special  findings  of  the  court  is  reversed,  the 
cause  should  be  remanded  for  judgment  in  ac- 
cordance with  such  findings.— Powell  v.  Hol- 
,  (Ark.)  606. 


AITEASANOE. 

On  motion  to  quash  citation. 

Under  Rev.  St.  Tex.  art.  1243,  providing 
that  where  the  citation  or  service  thereof  is 
quashed  on  motion  of  defendant,  the  case  may 
be  continued  for  the  term,  but  that  the  de- 
fendant shall  be  deemed  to  have  entered  his 
i^pearance  to  the  succeeding  term  of  court, 
when  a  motion  to  quash  is  passed  to  another 
term,  without  action  on  the  part  of  the  court, 
the  defendant  will  be  treated  as  having  ap- 
peared at  the  next  term  after  the  motion  was 
made.— Feibleman  v.  Edmunds,  (Tex.)  417. 

ASSIGNMENT  FOR  BENEFIT 
OF  CBEDITOBS. 

VaUdity. 

1.  An  assignment  made  in  another  state, 
conveying  lands  in  Texas,  executed  with  words 
sufficient  to  convey,  and  the  solemnities  re- 
quired by  the  laws  of  Texas,  passes  title,  as 
between  the  parties  thereto,  and  those  claim- 
ing under  them,  and  is  evidence  in  trespass  to 
try  title.— Hervey  v.  Edens,  (Tex.)  806.* 

2.  A  person  who  holds  out  and  recognizes 
another  as  a  copartner  is  estopped  to  deny  the 
partnership,  and  an  assignment  of  the  firm 
property  by  himself  in  the  firm  name,  requir- 
ing releases  of  all  accepting  creditors,  in 
which  the  nominal  partner  does  not  join,  is 
void  as  to  the  firm's  creditors.  —  County  of 
Baylor  v.  Craig,  (Tex.)  805. 

Preferences. 

8.  Under  Gfen.  St.  Ky.  art.  9,  c.  44,  }  l,(Acts 
1856,)  which  provides  that  every  sale,  mort- 
gage, etc.,  made  by  a  debtor  in  contemplation 
of  insolvency,  with  design  to  prefer  or  exclude 
any  creditor,  shall  operate  as  an  assignment 
and  transfer  of  all  the  debtor's  property  for 
the  benefit  of  his  creditors,  it  being  shown 
that  the  debtor  was  hopelessly  insolvent,  and 
had  confessed  it,  the  intent  to  prefer  will  be 
presumed.— Grimes  v.  Grimes,  (Ky.)  383.* 


ASSUMPSIT. 

Wlken  lies. 

1.  A  petition,  stating  that  plaintiiEa,  being 
in  debt  to  defendant,  conveyed  absolutelj  to 
him  certain  land,  with  the  agreement  that 
when  he  sold  it  he  was  to  satisfy  the  debt,  and 
pay  the  balance  to  plaintiffs,  and  that  be  did 
sell  the  land  for  a  sum  beyond  the  debt,  but  re- 
fused to  fulfill  bis  agreement,  and  praying; 
judgment  for  the  balance,  is  sufficient;  and  it 
is  immaterial  whether  the  defendant  took  the 
deed  as  amorteage  "in  trust, "  as  was  further 
alleged,  or  only  with  the  understanding  set 
forth.— Wiseman  v.  Baylor,  (Tex.)  748. 

Verdict. 

2.  In  an  action  by  the  owner  of  a  sheep 
ranch  against  his  tenant  and  a  bank,  for  the 
proceeds  of  wool  sold,  it  appeared  that  the 
tenant  shipped  wool  to  the  bank,  and  in- 
structed it  to  hold  the  proceeds  until  settle- 
ment between  the  owner,  the  bank,  and  him- 
self. Hel^y  that  the  jury  might  find  for  or 
against  one  or  both  of  the  defendants. — Cole- 
man V.  (Colgate,  (Tex.)  663. 

ATTACHMENT. 

Action  for  wrongful  levy,  see  Courts^4. 
Liability   of  officer  for  wrongful  levy,  see 

Sheriffs  and  Constables. 
Lien  see  Sale  1. 

Bonds. 

1.  It  will  be  presumed  that  a  surety  on  an 
attachment  bond,  who  signs  a  partnership 
name,  did  so  with  the  authority  of  the  other 
partners,  and  the  attachment  is  not  invaUd 
lor  that  reason.— Dannelly  v.  Elser,  (Tex.) 
668. 

Pleading. 

2.  An  amendment  in  attachment,  after  the 
writ  issues  and  before  trial,  statins  more  fully 
and  correctly  the  dates  at  which  tne  amounts 
claimed  were  due,  does  not  affect  the  validity 
of  the  attachment.— Id. 

8.  To  warrant  the  foreclosure  of  an  attach- 
ment lien  the  petition  for  attachment  need  not 
contain  a  prayer  for  foreclosure. — ^Moas  v. 
Kate,  (Tex.)  7M. 

Interrention. 

4.  Where  property  is  seized  under  several 
attaohmenta  the  claimant  may  execute  a  bond 
payable,  jointly  and  severally,  to  plaintiffs  in 
attachment,  and  have  his  right  to  the  property, 
as  against  all  the  attaching  creditors,  tried  u 
one  action.— Elser  v.  Oraber,  (Tex.)  560. 

5.  As  against  one  claiming  Ihe  ownership, 
plaintiff  in  attachment  who  alleges  that  the 
goods  were  taken  from  another,  must  prove 
it,  where  the  sheriff's  return  is  silent  in  the 
matter.— Boaz  v.  Schneider,  (Tex.)  408. 

Judgment— Lien. 

6.  In  an  action  to  establish  the  priority  of 
the  claims  of  attaching  creditors  of  an  insol- 
vent partnership,  plamUffs  claimed  under  an 
attachment  issued  from  the  district  court,  and 
defendants  claimed  under  an  attachment  is- 
sued the  same  day  from  the  county  court. 


Digitized  by 


Google 


IHDEX. 


917 


Plaintiffs  had  obtained  an  injunction  restrain- 
ing defendants  from  prosecuting  their  action 
in  the  county  court,  but  defendants  obtained 
a  dissolution  of  it,  and  by  agreement  with  the 
debtor  had  judgment  immediatelT  rendered, 
foreclosing  their  lien.  Held,  that  plaintiffs, 
being  neitner  parties  nor  priyies  to  that  ac- 
tion, were  not  precluded  from  attacking  the 
validity  of  the  judgment.— Blankensmp  ▼. 
Wartelsky,  (Tex.)  140. 

Dissolution. 

7.  Makiuff  a  olaim,  in  the  petition  and  affi- 
davit for  attachment,  for  a  larger  sum  than 
the  bill  of  items  attachd  to  the  petition  showed 

Slaintiff  entitled  to.  is  insufficient  ground  for 
issolvingthe  attacnment. — ^DanneUy  v.  Elser, 
(Tex.)  5^. 

WrongftQ  attachment. 

8.  In  a  suit  for  actual  damages  caused  by  a 
false  attachment,  where  the  affidavit  asserted 
that  the  debtor  had  disposed  of  his  property 
to  defraud  his  creditors,  evidence  that,  shortly 
before  the  levy,  the  debtor  had  attempted 
fraudulently  to  dispose  of  his  entire  stock,  was 
riffhUy  excluded.— Blum  v.  Strong,  (Tex.)  107. 

9.  where  the  court  instructs  tne  jury  that, 
if  they  believe  from  the  evidence  that  the 
grounds  set  out  in  the  affidavit  for  attach- 
ment were  not  true,  thev  should  find  for  plain- 
tiff, it  is  not  error  to  refuse  to  charge  that  the 
burden  is  on  plaintiff  to  prove  that  the  attach- 
ment was  wronptully  sued  out.— Id. 

10.  In  an  action  for  wrongful  attachment, 
where  the  affidavit  recited  that  plaintiff  haa 
disposed  of  his  property  to  defraud  his  credi- 
tors, the  court  charged  as  follows:  **If  you 
believe  from  the  evlaence  that  the  plaintiff, 
at  or  before  the  suing  out  of  the  attachment, 
had  disposed  of  his  property  with  intent  to 
defraua  his  creditors,  or  If  you  find  that  plain- 
tiff had  disposed  of  his  property,  and  the  nat- 
ural effect  of  such  disposition  was  to  with- 
draw and  place  the  property  of  plaintiff  be- 
yond the  reach  of  his  creditors,  tnen  you  will 
find  for  defendants.  **  Held,  that  the  charge 
sufficiently  defined  legal  zraud,  as  distin- 
guished from  corrupt  intent.— Id. 

11.  Defendant  in  attachment  reconvened, 
claiming  $1,000  actual  damages,  and  exem- 
plary damages  to  a  laige  sum.  The  court 
charged  the  jury  that,  if  they  found  the  mal- 
ice alleged,  they  should  find  in  favor  of  de- 
fendant *Hhe  actual  damages,  not  exceeding 
$1,000,  suffered  by  him  by  the  levy. "  Held 
erroneous,  in  that  the  jury  might  infer  that, 
in  the  opinion  of  the  court,  $1,000  damages 
was  not  far  from  right.— Lee  v.  Yandell,  (Tex.) 
605. 

12.  Defendant,  on  attachment  of  a  flock  of 
sheep,  reconvened,  claiming  damages,  actual 
and  exemplary,  as  for  a  malicious  levy.  The 
court  cbargea  the  jury  that.  If  they  found 
actual  damages  for  defendant,  they  should  es- 
timate the  amount  at  the  value  of  the  sheep 
(if  any)  whose  death  was  directly  caused  by 
the  levy,  and  the  value  of  the  lambs  (if  any) 
lost  by  the  improper  treatment  of  the  ewes 
while  under  attachment.  Held  erroneous,  as 
directing  the  attention  of  the  jury  to  the  fact 
that  it  was  claimed  that  lambs  and  ewes  had 
died  from  bad  treatment— Id. 


Attorney  and  Client. 

Privileged  communications,  see  Witness,  2. 

BATL. 

Forfeiture. 

1.  Under  Code  Crim.  Proc.  Tex.  art.  442, 
providing  that  on  judgment  nisi  on  an  ap- 
pearance bond,  citation  may  issue  to  sureties 
without  notice  to  the  principal.  Scire  f  ados 
may  also  issue  against  the  sureties  alone.— 
Hutchings  v.  State,  (Tex.)  84. 

2.  Scire  facias  aeainst  a  surety  on  a  bail- 
bond  may  oe  amenaed  without  notice  to  tiio 
principaL— Id. 

S.  Scire  facias^  issued  against  the  surety  on 
abail-bona,  may  be  properly  amended  to  cor- 
rect a  variance  with  the  bond  as  to  the  name 
of  the  principal,  by  showing  the  latter's  iden- 

4.  The  county  court  of  Titus  county,  having 
been,  with  others,  divested  of  civil  and  crim- 
inal jurisdiction  bv  the  Texas  act  of  1881, 
(Gen.  Laws.  3,)  ana  reinvested  with  jurisdic- 
tion in  criminal  cases,  and  in  matters  of  for- 
feiture, and  judgment  on  bonds  taken  in  such 
cases,  by  the  act  of  April  IS,  1888,  forms  an 
exception  to  the  general  rule  that  a  county 
court  cannot  render  final  judgment  on  for- 
feited bail-bonds  at  a  criminal  term.— Id. 

BAILMENT. 

Right  of  bailee  to  sue  for  injuries  to  property 
bailed,  see  BaiH/road  Companies,  16. 

Failure  to  return  property. 

When  ewes  were  leased  for  breeding  pur- 
poses to  defendant,  who  agreed  to  return  them, 
and  at  the  time  of  the  contract  plaintiff,  know- 
ing them  to  be  diseased,  represented  that  they 
were  healthy,  such  misrepresentation  was  a 
defense  to  an  action  for  not  returning  them, 
although  defendant  by  the  use  of  ordinarv 
diligence  might  have  ascertained  their  oondi- 
Uon.— Labbe  v.  Ck>rbett,  (Tex.)  806. 

BANKKXJPTOY. 

Discharge. 

Defendants,  having  answered,  were,  pend- 
ing suit,  declared  bankrupts,  but  did  not  file 
the  adjudication  and  ask  for  a  stay.  After 
judgment  rendered  against  them,  tney  were 
discnarged  in  bankruptcy.  Held,  that  the 
discharge,  after  judgment,  operated  upon  it 
equally  as  on  the  original  debt.  Boynton  v. 
BaU,  7  Sup.  Ct.  Rep.  981,  followed.— Pine  Hill 
Coal  Go.  V.  Harris,  (Ky.)  24. 

BANES  AND  BANEINQ. 

Gusto  "^  as  to  making  entries  in  books  of  bank, 
see  Evidence,  13. 

Deposits — Payment  of  forged  checks. 

1.  In  an  action  against  a  bank  to  recover 
money  paid  on  forged  checks,  the  court 
charged  that  the  bank  would  be  liable  unless 
plaintiff  had  neglected  to  examine  his  account 
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and  report  the  forgeries  for  such  a  length  of 
time  as  worked  an  injury  to  the  bank ;  that  the 
bank  was  injured  if,  by  reason  of  plaintiff^s 
negligence,  it  lost  the  means  of  recovering  the 
money,  which  it  would  have  had  if  notiAed 
within  a  reasonable  time ;  that  if,  by  reason  of 
plaintill^s  delay,  the  opportunity  of  protection 
was  lost,  plaintilf  womol  not  be  entitled  to  re- 
cover. Held  not  misleading. — ^Weinstein  v. 
National  Bank,  (Tex.)  171. 

2.  In  an  action  against  a  bank  to  recover 
money  paid  on  forged  checks,  an  instruction 
that,  even  though  plaintiff  was  estopped  by 
negligence  from  recovering  for  checks  paid 
after  the  date  of  the  balancing  and  return  of 
his  pass-book  and  checks,  he  could,  neverthe- 
less, recover  for  forged  checks  paid  prior  to 
that  date,  was  properly  refused.— Id. 

Discounts  and  colleotions. 

8.  Where  the  course  of  dealing  between  two 
banks  has  been  for  one  to  discount  notes  for 
the  other,  t<?  whom  they  were  forwarded  at 
maturity  for  collection  and  return,  with  an 
understanding  that  the  proceeds  should  be  pre- 
served as  the  property  of  the  discounting  bank 
and  returned  to  it  as  such,  on  the  insolvencv 
of  the  collecting  bank,  having  sui&cient  cash 
in  hand  to  cover  the  proceeds  of  the  notes  so 
collected,  it  is  a  trustee  for  the  discounting 
bank  as  to  such  proceeds,  and  the  latter  is  en- 
titled to  payment  in  full  in  priority  to  other 
creditors. — Continental  Nat.  Bank  v.  Weems, 
(Tex.)  802. 

4.  Where  an  Insolvent  bank  had  indorsed 
notes  forwarded  to  it  by  another  bank  for  col- 
lection and  return,  and  deposited  them  as  col- 
laterals with  its  creditors,  to  whom  they  have 
been  paid,  the  latter  bank  has  no  lien  upon  the 
general  estate  of  the  insolvent  bank  for  the 
proceeds. — Id. 

5.  Where  an  insolvent  bank  forwarded  notes 
to  another  bank  for  discount,  and  the  latter 
refused  to  discoimt,  but  paiddrafts  which  had 
been  issued  by  the  insolvent  bank  on  the 
credit  of  such  notes  before  learning  of  the  re- 
fusal, the  discounting  bank  has  no  lien  on  the 
notes  for  the  general  balance  of  its  account, 
but  only  for  the  amount  actually  paid  upon 
the  drafts.— Id. 

Directors*  liability  to  stockholder. 

6.  Certain  parties  loaned  money  to  a  cashier 
on  his  notes,  with  stock  of  the  bank  as  se- 
curity, not  knowing  that  the  loan  was  for  the 
benefit  of  the  bank.  The  bank  records  showed 
that  the  stock  was  sold  to  the  cashier  to  raise 
money  for  the  bank,  which  agreed  to  protect 
him.  He  deposited  the  money  when  obtained 
with  the  bank.  Held^  that  the  remedy  of  the 
lenders,  if  any,  was  against  the  directors  by 
individual  suits  for  tort,  and  their  claim  could 
not  be  joined  in  a  suit  by  stockholders  to  set- 
tle the  assets  of  the  insolvent  bank,  or  by 
creditors  to  enforce  their  contracts.— Jones  v. 
Johnson,  (Ky.)  582. 

7.  The  directors,  having  removed  a  cashier 
on  account  of  his  overdrafts,  took  his  notes 
secured  by  an  indorser  and  mortgage  in  set- 
tlement, and  to  reconcile  him,  and  avoid  ex- 
posure and  consequent  loss,  made  him  direct- 
or with  a  salary.  Held,  that  it  was  a  proper 
exercise  of  their  discretion,  and,  as  no  damage 


resulted,  the  stockholders  had  no  cause  of 
action  against  them.— Id. 

8.  Directors,  having  discovered  an  over- 
draft bv  the  cashier,  took  his  notes  and  those 
of  his  fatheivin-law.  secured  bv  mortgagr^  to 
the  f uU  amount  of  the  overdraft.  iSdd  tJiat, 
having  done  this  in  good  faith,  no  liability  at- 
tached to  them  for  lack  of  the  utmost  diligence, 
both  they  and  the  stockholders  having  the 
greatest  confidence  in  the  solvency  of  both 
parties. — ^Id. 

9.  The  directors  of  a  bank  settled  with  the 
cashier  for  his  official  misconduct,  and  ordered 
his  bond  canceled,  thoueh  no  bond  seemed  to 
have  been  taken.  Hela^  that  the  settlement 
with  the  cashier  would  have  extinguished  the 
liability  on  the  bond,  if  one  was  taken,  and 
the  directors  would  not  be  liable  for  failure  to 
take  such  bond. — Id. 

10.  The  directors  of  a  bank  are  not  liable  to 
the  stockholders  for  giving  up  the  notes  of  a 
subscriber  to  the  stock  of  the  bank,  upon  a  re- 
lease by  him  of  his  claim  upon  the  stock,  and 
of  a  valid  claim  against  the  bank  for  services. 
—Id. 

11.  Btock  was  issued  to  certain  directors  for 
alleeed  extra  services:  and  they,  to  sustain 
the  bank,  purohased  otner  stock,  giving  their 
notes  in  payment.  Held^  that  the  stock  is- 
sued for  extra  servioes  should  be  canceled^ 
and  each  director  held  liable  for  the  amount  of 
stock  purchased  by  him.— Id. 

12.  Where  the  president  of  a  bank  is  a  mere 
figure-head,  and  the  directors  receive  no 
salary,  in  tne  absence  of  fraud  they  are  not 
liable  to  the  stockholders  when  they  diaeount 
certain  notes  believing  the  makesv  and  in- 
dorsers  to  be  solvent,  and  they  prove  worth- 
less.—Id. 

Bill  of  Ezceptions. 

See  ExceptU)n8,  BUI  of. 

Bills  and  Notes. 

See  Negotiable  InstruTnenis, 

BONDS. 

For  purchase  price  of  realty,  see  JudickU 

Sates,  5. 
In  attachment^  see  Attachment,  1. 
Injunction  bonds,  see  Injunction. 
Of  guardian,  see  Ghuardian  and  Ward^  L 
On  appeal,  see  Appeal,  9. 

Validity. 

1.  Rule  No.  50,  (47  Tex.  636,)  providing  that 
no  attomev  shall  be  surety  in  a  pending  cause, 
except  by  leave  of  court,  is  simply  directory^ 
and  a  bond  so  executed  is  neither  void  nor 
voidable.— Kohn  v.  Washer,  (Tex.J  551. 

2.  In  an  action  on  a  contractors'  oond  given 
to  plaintiff  county  the  petition  alleged  that 
when  the  bond  was  presented  to  the  oounty 
commissioners'  court  it  was  signed  by  cer- 
tain defendants,  naming  them,  out  omitting 
the  name  of  one  of  the  defendants  and  ob- 
ligors; that  all  and  each  of  said  defendants 
obligated  themselves,  etc ;  and  the  bond  is 
made  an  exhibit  to  the  petition.    JSeld^  that^ 
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under  rule  S.  Ct.  No.  19,  (47  Tex.  620,)  orovid- 
ing  for  attaching  the  instrument  Buea  on  to 
the  petition,  and  making  it  a  part  thereof,  in 
aid  and  explanation  of  the  petition,  the  alle- 
gation ''said  defendants  bound  themselves*' 
must  be  construed  to  mean  all  of  those  whose 
names  appeared  as  signed  to  the  bond.— Mil- 
liken  V.  CallahaD  County,  (Tex.)  681. 

Actions. 

8.  On  settlement  of  accounts  with  a  county 
treasurer's  administrator,  to  which  the  sure- 
ties on  his  bond  were  not  parties,  the  admin- 
istrator paid  over  assets  in  his  hands,  and  an 
action  was  instituted  against  the  sureties  for 
the  deficit.  Held,  that  the  record  of  such  set- 
tlement was  competent  evidence  against  the 
sureties,  as  they  made  the  contract  of  in- 
demnity with  reference  to  the  existing  law 
that,  in  case  of  the  principaPs  death,  his  ad- 
ministrator or  executor  misht  be  caUed  on  to 
make  such  settlement.— Wycoufi>l^  ▼•  State, 
(Ark.)  508. 

4.  In  an  action  on  a  collector's  bond,  evi- 
dence that  tax-payers  of  a  county  attached  for 
judicial  purposes,  who  had  paid  taxes  to  such 
collector,  were  not  residents,  is  irrelevant,  it 
not  being  shown  that  such  taxes  were  assessed 
upon  real  estate. — ^Webb  County  v.  Gonzales, 
(Tex.)  781. 

5.  In  order  to  charge  a  tax  collector  and  his 
sureties  for  taxes  actually  collected,  it  is  not 
necessary  to  show  that  such  taxes  were  regu- 
larly levied.— Id. 

BOUNDAKIES. 

Action  to  determine,  see  CourUieSy  !• 

ArtiflciaL 

1.  A  deed  conveyed  400  arpens  in  superficies, 
and  stated  one  of  the  dimensions  as  *'a  quan- 
tity of  20  arpens  in  depth,  from  east  to  west : 
that  is  to  say,  from  the  river  G.  to  the  hills.  ^ 
The  concession  to  the  grantor  was  described 
as  20  arpens  by  40,  lying  between  the  river  G. 
and  the  hills.  The  United  States  confirmed 
the  concession,  provided  so  much  should  be 
found  vacant,  and  bounded  it  on  the  west  by 
the  H.  claim,  which  would  extend  it  to  a  point 
in  the  hills  and  beyond  20  arpens.  Both  par- 
ties in  other  deeds  recognized  the  concession 
as  extending  to  the  8.  claim,  and  in  all  the 
deeds  the  southern  boundary  was  described  as 
20  arpens  long;  "that  is  to  sav,  from  the  G.  to 
the  hills. "  Held,  that  the  call  for  "the  hills" 
extended  the  conveyance  to  the  line  of  the  S. 
claim.— Glamorgan  v.  Hornsby,  (Mo.)  651. 

2.  Where,  in  an  office  survey,  a  line  was  de- 
scribed as  running  from  a  fixed  point  south  to 
another  point  described,  but  not  established 
on  the  ground,  which  did  not  lie  in  the  desig- 
nated course,  it  being  intended  that  the  line 
should  run  north  and  south,  helcL,  that  the  sec- 
ond point  named,  being  descriptive,  and  not 
locative,  should  be  disregarded,  and  that  the 
line  should  follow  the  course  named.— Liiley 
V.  Blum,  (Tex.)  279. 

8.  A  description  of  land  called  for  250  feet, 
more  or  lees,  to  a  stake:  thence  east,  with  the 
line  dividing  the  N.  W.  3^,  etc.,  of  section, 
etc.  It  appeared  that  the  call  of  250  feet  did 
not  extend  to  the  dividing  line.    Heldf  that 


the   second  call  should  read  ''east,  parallel 
with.  "—Deal  v.  CJooper,  (Mo.)  707. 

Evidence. 

4.  In  an  action  for  trespass  on  wild  land, 
plaintiif  proved,  by  a  surveyor  and  others  fa- 
miliar with  the  dividing  lines,  that  defendant 
had  crossed  the  line  and  cut  timber.  The  court 
charged  that  the  line  could  not  be  proved  ex- 
cept oy  a  certified  copy  of  the  record  of  a  sur- 
vey made  by  a  county  surveyor,  or  by  a  survey 
made  by  mutual  consent  of  the  parties.  Ark. 
Dig.  1884,  $  1182,  provides:  "No  survey  made 
by  any  person,  except  the  county  surveyor  or 
his  deputy,  shall  be  considered  as  legal  evi- 
dence in  any  court,  •  •  *  unless  such 
surveys  are  made  under  authority  of  the 
United  States,  or  by  the  mutual  consent  of  the 
parties. "  .  Held,  that  the  instruction  was  a 
misconception  of  that  law,  and  the  evidence 
offered  was  competent  to  establish  identity  of 
the  land.— Jeffries  v.  Hargus,  (Ark.)  828. 

5.  In  an  action  to  establish  a  boundary  be> 
tween  two  conflicting  grants,  defendants  can- 
not introduce  in  evidence  an  agreement  be- 
tween plaintiff  and  the  owners  of  another  sur- 
vey, establishing  the  boundary  between  them, 
when  neither  defendants  nor  their  vendors 
were  parties  to  the  agreement  nor  bound  by 
it.— Anderson  v.  Jackson,  (Tex.)  575. 

BBEACH  OF  THE  PEACE. 

ProYOoation — Indictment. 

Under  act  of  Arkansas,  July  25, 1868,  pre- 
viding  for  the  punishment  of  violent,  abusive, 
insulting,  or  profane  language,  tending  to 
cause  a  oreach  of  the  peace,  an  indictment 
which  specified  that  defendant  did  unlawfully 
make  use  of  such  lan^age  towards  and  about 
a  person  named,  and  in  his  hearing,  calculated 
to  cause  a  breach  of  the  peace,  sufficiently 
designates  the  crime,  without  setting  forth 
the  words  used.— Moore  v.  State,  (Ark.)  17. 

BTTBGLART. 

What  constitutes. 

1.  Under  Pen.  Code  Tex.  art.  704,  which  pro- 
vides that,  to  constitute  a  nocturnal  burglary, 
the  house  must  have  been  entered  by  force, 
threats,  or  fraud,  the  defendant  is  not  guilty 
when  it  is  shown  that  the  house  was  open, 
and  that  the  defendant  walked  through  the 
open  door,  without  any  force  used  against  the 
building,  or  occupants  therein.  —  Milton  v. 
State,  (Tex.)  303.* 

2.  Where  larceny  of  property  of  less  than 
$10  in  value  is  only  a  misdemeanor,  one  who 
breaks  and  enters  a  building,  with  intent  to 
steal  from  a  safe  therein  all  the  money  it  con- 
tains, without  knowing  how  much  there  is, 
commits  burglary,  even  though  the  safe  con- 
tains less  than  $10.  —  Harvick  v.  State, 
(Ark.)  19. 

Evidence. 

8.  On  indictment  for  burglary  and  theft,  it 
appeared  that  property  of  the  description  of 
that  stolen  was  found  in  defendant's  house, 
who  testified  that  it  was  brought  there  and 
given  him  by  another,  in  whose  house  a  part 
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of  the  property  was  also  fotmd,  and  who 
claimed  to  tiaye  bought  it.  Of  a  part  of  the 
property  defendant  disclaimed  any  knowl- 
edge. Held,  insufficient  to  convict.— field  ▼. 
State,  (Tex.)  200. 

Conspiracy  to  commit. 

4.  A  conviction  of  burglary  will  not  bar  a 
prosecution  for  conspiracy  to  commit  burg* 
lary,  the  latter  being  a  substantive  offense  un- 
der Pen.  Code  Tex.  arts.  800-^04.— Whltford  v. 
State,  (Tex.)  687. 

OABBIEBEk 

L  Cabribbs  ot  Goobs. 
n.  Cabbibbs  of  Passbnobbb. 

Of  goods,  damages  for  delay,  see  Ikumagea^  5. 

I.  Cabbibbs  of  Goods. 

Delivery. 

1.  Plaintiff  sued  to  recover  damages  of  de* 
f endant  for  a  loss  of  profits  on  a  contract  to 
furnish  railroad  ties,  oecause  defendant  "re- 
fused or  failed  to  furnish  him  reasonable, 
proper,  and  fair  shipi)in9  facilities.  *»  There 
was  evidence  that  plaintiff  was  crowded  out 
of  the  tie-yard  by  another  person  shipping 
ties,  and  had  to  handle  his  ties  twice,  and  gave 
up  the  contract;  but  there  was  no  evidence 
that  this  person  was  an  agent  of  defeudent. 
J^e/d,  that  a  demurrer  to  the  evidence  should 
have  been  sustained.  Brace,  J.,  dissents. — 
Spurlock  V.  Missouri  Pac.  Ry.  Co.,  (Mo.)  840. 

2.  A  shipper  against  whom  judgment  has 
been  rendered  for  failure  to  deliver  goods  as 
agreed  cannot  maintain  an  action  on  such 
judgment  against  the  carrier  who  had  issued 
the  bill  of  lading,  although  the  carrier  was 
notified  of  the  pendency  of  the  action,  and  re- 
quested to  defend,  since  the  latter  could  not, 
had  it  been  a  party,  have  set  up  the  defenses 
available  as  against  the  shipiwr.— Garrison  v. 
Babbage  Transp.  Co.,  (Mo.)  701. 

8.  Plaintiffs'  assignors  shipped  by  a  common 
carrier  certain  goods  addressed  to  another 
person,  but  took  a  bill  of  lading  which  showed 
that  the  goods  were  consigned  to  the  order  of 
the  consignors.  On  the  arrival  of  the  goods, 
another  common  carrier,  in  the  usual  course 
of  business,  and  at  the  addressee's  request, 
obtained  and  delivered  them  to  him  without 
notice  that  he  was  not  the  real  owner.  Held, 
that  there  had  been  no  conversion  by  the  sec- 
ond carrier.— Nanson  v.  Jacob,  (Mo.)  346. 

4.  An  amendment  to  a  petition  in  an  action 
against  an  express  company  for  delaying  the 
shipment  of  a  piece  of  machinery,  which  al- 
leged that  defendant  had  notice  that  the  oper- 
ation of  the  plaintiff's  mill  would  be  suspended 
until  the  machinery  should  be  returned,  does 
not  state  a  new  cause  of  action,  but  merely 
perfects  the  cause  of  action  already  definitely 
stated.—PacificExp.  Co.  v.  DameU,  (Tex.)  7«5. 

Iiimiting  liabiUty. 

5.  In  an  action  to  recover  for  injuries  to 
stock,  the  carrier  set  up  a  contract  whereby 
the  shipper  agreed,  as  a  condition  precedent 
to  his  right  to  recover,  that  he  would  give  no- 
tice in  writing  of  his  claim  therefor  to  some 


officer  of  the  carrier,  or  its  nearest  station 
agent,  before  said  stock  was  removed  from  its 
place  of  destination,  or  from  the  place  of  d»- 
livery  to  the  shipper,  and  before  it  vnm 
mingled  with  other  stock.  JBTeld,  that  the  con- 
tract was  uncertain,  ambiguous,  and  an  at- 
tempt to  protect  the  carrier  from  loss  occa- 
sioned by  its  own  fault,  by  imposing  unrea- 
sonable duties  on  the  shipper,  and  the  failure 
to  give  such  notice  was  not  a  defense.  — 
Smfther  v,  Louisville  &N.  R.  Co.,  (Tenn.)  209* 

6.  A  clause  in  the  contract  of  shipment  pro- 
viding tliat  the  carrier  should  not  be  liable  for 
any  claim  arising  from  the  contract  unless 
presented  within  60  days  from  its  date,  no  ref- 
erence being  made  to  the  time  of  loss,  is  un- 
reasonable. —  Pacific  Bxp.  Co.  ▼.  Darnell, 
(Tex.)  765.» 

7.  A  transportation  company  cannot  relieve 
itself  from  liability  for  loss  of  goods  accepted 
by  it  for  transportation  by  a  stipulation  in  the 
bill  of  lading  tnat  in  case  of  loss  the  railroad 
shall  be  responsible  in  whose  actual  custody 
the  goods  are  at  the  time  of  such  happening, 
the  railroad  company  being  merelv  its  agent. 
FoLKss,  J^  dissenting.— Block  v.  Merchants* 
Despatch  Transp.  Co.,  (Tenn.)  881.» 

Conneoting  carrier. 

8.  Goods  were  shipped  by  common  carrier; 
the  destination  being  East  St.  Louis.  Illinois. 
On  their  arrival,  the  oarrier  notified  the  ad- 
dressee of  its  readiness  for,  and  insisted  on, 
immediate  delivery,  and  he  had  the  goods 
transported  to  St.  Louis,  Missouri,  by  another 
common  carrier.  HeUd,  that  the  latter  car- 
rier was  not  a  connecting  carrier.— Nanson  v. 
Jaoob,  (Mo.)  d40. 

n.  Cabbibbs  of  Passbnobbs. 

iDjuries  to  passengers. 

9.  A  switch-engine  was  run  lu^nst  a  car 
from  which  plaintiff  was  attempting  to  alight, 
throwing  him  across  the  seats,  and  thus  in- 
flicting injuries  upon  plaintiff.  The  evidence 
show^  tnat  plaintiff  had  not  been  in  good 
health,  and  defendant  complained  that  its  lia- 
bility was  made  to  depend,  in  the  instruction 
upon  whether  the  force  of  the  engine  was 
sufficient  to  throw  plaintiff  down,  instead  of  a 
person  of  ordinary  physical  ability.  Held, 
that  railroad  companies  are  presumed  to  know 
that  persons  in  feeble  health  travel  upon  their 
trains,  and  must  exerciBe  care  accordingly, 
and,  in  the  absence  of  a  request  for  a  special 
instruction,  the  general  instruction  was  cor- 
rect.— East  Line  &  R.  R.  Rv.  Co.  v.  Rushing, 
(Tex.)884. 

10.  The  evidence  showed  that  the  train 
stopped  at  a  station,  and  that  plaintiff  used 
every  effort  to  alight  in  proi)er  time;  that  the 
conductor  had  gone  off,  while  the  brakeman 
did  nothing  to  warn  those  in  charge  of  an  ap- 
proaching engine  that  its  collision  with  the 
car  in  which  plaintiff  was  might  injure  pas- 
sengers. Held,  that  the  court  was  j ustified  in 
submitting  the  question  of  gross  neglisenoe 
of  defendant's  servants  to  the  jury.— Id.* 

11.  For  injuries  sustained  b5[  reason  of  the 
running  of  a  switch-engine  against  a  car  from 
which  plaintiff  attempted  to  alight,  plaintiff 
is  entitled  to  recover  in  the  event  that  the  ool- 
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lisloii  ooourred  before  he  had  reasonable  time 
to  allffht— Id. 

12.  Tallnxe  to  allow  reasonable  time,  after 
opening  a  ticket  office,  to  purchase  tickets  and 
board  the  cars,  is  negligence.— Gulf ,  C.  &  8. 
F.  R.  Co.  V.  Fox,  (Tex.)  509. 

IS.  If  a  passenger  negligently  remains  In  a 
waiting-room,  after  being  notified  to  board  the 
train,  and,  while  attempting  to  get  on  the 
train,  the  officer  in  charge  puts  it  In  motion, 
knowing  that  such  person  is  In  the  act  of  get- 
ting on,  and  he  is  injured  thereby,  the  railway 
company  will  be  liable. —Id.* 

14.  Acquaintance  with  the  peculiar  con- 
struction of  a  platform  at  a  nolway  station 
does  not  require  a  greater  degree  of  caution 
than  is  incumbent  on  adl  persons  In  boarding 
a  car.— Id. 

15.  In  an  action  for  injuries  by  falling  from 
a  platform  while  boarding  a  rulway  car,  the 
evidence  showed  no  negligence  on  plaintiff's 
part  until  he  had  purchased  tickets,  he  then 
remaining  in  the  waiting-room  after  being  no- 
tified to  get  on  board.  Held,  that  the  charge 
was  properly  confined  to  acts  of  negligence 
thus  presented.— Id. 

16.  It  is  a  question  for  the  jury,  whether  the 
construction  of  a  platform  at  an  unusual 
height,  and  four  feet  from  the  oar-platform, 
constitutes  negligence. — ^Id.* 

On  street  car. 

17.  In  an  action  for  injuries  sustained  by  the 
collision  of  a  street  car  with  a  train  at  a  rail- 
road crossing,  the  court  instructed  that 
greater  caution  is  reauired,  on  approaching  a 
crossing,  when  the  view  of  the  railroad  is  ob- 
structed by  buildings  than  when  it  is  dear, 
and  properly  refused  to  instruct  that  It  was 
not  the  car  driver's  duty  to  stop  his  car  and  go 
ahead  on  foot  to  see  if  a  train  was  approach- 
ing, unless  he  had  reasonable  g^unas  for  be 
lieving  that  such  was  the  cnne, — ^Central  Pas 
aenger  Ry.  Co.  v.  Kuhn,  (Ky.)  441. 

18.  Where  a  passenger  on  a  street  car  was 
injured  by  a  train  running  into  the  car' at  a 
raiLroad  crossing,  the  street-car  company  must 
show  that  the  injury  did  not  result  from  its 
negligence.— Id. 

GEBTIOBABL 

See,  also,  TaocatUm,  6, 28. 

Practice. 

Under  Rev.  St.  Tex.  art.  297,  providing  that 
actions  removed  from  the  probate  to  the  dis- 
trict court  by  certiorari  shah  be  tried  d6  novo, 
the  proceedings  in  the  district  court  are  not 
collateral,  and  the  decision  in  the  probate 
court  may  be  reviewed  without  that  court 
having  an  opportunity  to  correct  its  errors. — 
Linchv.  Broad,  (Tex.)  751. 

Champerty  and  Maintenance. 

8alo  of  lands  held  by  adverse  possession,  see 
JudicUa  Sales,  3. 

Change  of  Venue* 

See  Criminal  Law^  8-12;  Fenice  in  CiiHl 

Caacs. 


CHABinES. 

Bequest  to  charitable  uses. 

A  testator  devised  real  property  consisting 
of  more  than  50  acres,  to  a  cnurch,  to  be  ap- 
plied to  foreign  missions.  Held,  that  the  de- 
vise being  to  the  church  in  trust.  Gen.  Bt.  Ky. 
o.  18,  $  8,  providing  that  no  church  mav  hold 
more  than  50  acres  of  land,  was  inapplicable, 
and  the  devise  was  valid  under  $  1,  which  pro- 
vides that  all  devises  for  the  relief  or  benefit 
of  aged,  impotent,  and  poor  people,  churches, 
or  for  any  other  charitable  or  humane  pur- 
pose, shall  be  valid.— Kinney  ▼.  Kinney»s  Ex'r, 
(Ky.)  608. 

Conflict  of  Laws. 

Rights  of  parties  under  foreign  assignment, 
see  Assignmenitfor  Ben^t  of  CreaHUjTBy  1. 

OONSFIEtACY. 

To  commit  burglary,  see  Burglary,  4 

Criminal  prosecution. 

On  trial  for  the  larceny  of  a  beef,  the  only 
evidence  connecting  defendant  with  the  crime 
was  that  defendant,  his  brother,  and  the  stolen 
beef  arrived  at  a  ranch  one  nignt  at  the  same 
time ;  that  defendant  was  taken  sick,  and  im- 
mediatelv  went  to  bed,  where  he  remained 
several  davs:  that  next  morning  defendant's 
brother  killed  the  beef;  that  he  told  witness 
that  defendant  was  hurt  while  helping  to  lasso 
the  beef;  and  the  defendant  whue  sick  and 
out  of  his  mind  was  put  in  the  wagon  with 
the  beef  and  removed  from  the  ranch.  Held, 
that  the  facts  did  not  sufficiently  show  oon- 
spiracy  between  defendant  and  his  brother  to 
admit  in  evidence  the  declarations  by  the 
brother  against  him.— Cortez  v.  State,  (TeK.) 
546.» 

CONSTITUnONAIi  LAW. 

Legislative  powers,  see  Iintoxicatiing  Liquorsi 

8,4. 
Local  option,  see  Intoxicating  LUjuors,  7. 
Repeal  of  statute  by  constitution,  see  Office 

and  OMcer,  2. 
Titles  of  laws,  see  Intoxicating  LiquorSy  1, 2. 
Who  may  complain,  see  Intoxicating  lAtpwrs, 

5,  6. 

Construction. 

1.  A  state  constitution,  being  fundamental 
law,  and  restrictive  in  its  powers,  is  not  sub- 
ject to  the  same  rule  of  construction  as  a  stat- 
ute; prohibitory  language  therein  is  positive 
negation,  and  a  power  granted  is  a  mandate. 
— Vamey  v.  Justice,  (Ky. )  457. 

2.  An  act  which  provides  that  any  oounty 
or  town  or  city  of  a  certain  class  may  by  a 
majority  vote  put  such  county,  city,  or  town 
under  its  operation  is  not  a  delegation  of  leg- 
islative power.— State  v.  Pond,  (Mo.)  469.* 

8.  The  fact  that  a  law  may  be  accepted  in 
one  county,  and  not  in  another,  and  in  conse- 
quence of  tois  a  person  might  be  punished  in 
one  county,  and  not  in  another,  aoes  not  in- 
validate it.--Id.* 
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Legislative  powers. 

4.  The  constitution  of  Arkansas  of  1896  con- 
fides the  legislative  power  of  the  state  to  a 
general  assembly,  consisting  of  a  senate  and 
ouse  of  representatives.  Heldy  that  the  state 
convention  called  by  the  act  of  January  15, 
1861,  to  "take  into  consideration  the  condition 
of  political  affairs,  and  determine  what  course 
the  state  shall  take  in  the  present  political 
crisis, "  being  a  body  consisting  of  but  a  single 
chamber,  and  brought  together  for  a  special 
purpose,  had  no  power  to  raise  revenue,  and 
that  the  ordinance  of  May  28,  IStU,  providing 
for  the  issuance  of  treasury  warrants,  when 
there  were  no  funds  to  meet  current  expenses, 
receivable  at  par  in  payment  of  debts  due  the 
state,  was  unconstitutional  and  void ;  and  that 
a  county  collector  could  not  be  compelled  to 
receive  such  warrants  in  payment  of  state 
taxes.— Bragg  v.  Tuffts,  (Ark.)  158. 

6.  Warrants  to  be  issued  bv  the  state  treas- 
ury, received  in  payment  of  taxes,  are  void, 
as  being  ^  bills  of  credit,  **  within  the  meaning 
of  Const.  U.  S.  art.  1,  §  10,  the  warrants  being 
issued  on  the  faith  and  credit  of  the  state,  the 

gromise  to  pay  being  that  of  the  state,  and  it 
eing  clear  from  the  provisions  of  the  two 
acts  of  September  18. 1861,  (one  entitled  "An 
act  to  provide  for  the  issuance  of  treasury 
warrants  of  small  denominations,** etc.,  and 
the  other,  "An  act  to  facilitate  the  circulation 
of  the  Arkansas  ♦  *  ♦  treasury  warrants, ") 
that  the  warrants  were  designed  as  a  substi- 
tute for  money.— Id.  ) 

Titles  of  laws. 

6.  Acts  Tenn.  1887,  c.  106,  entitled  **An  act 
making  it  a  misdemeanor  to  carrv  on  barber- 
ing  on  Sunday,*'  provides  that  "it  shall  be  a 
misdemeanor  for  anyone  engaged  in  the  busi- 
ness of  a  barber  to  shave,  shampoo,  cut  hair, 
or  keep  open  their  bath-rooms  on  Sunday. " 
Held  that,  since  the  term  "barbering"  does 
not  necessarily  include  keeping  bath-rooms, 
the  act  is  obnoxious  to  Const.  Tenn.  art.  2,  i 
17,  which  ordains  that  "no  bill  shall  become  a 
law  which  embraces  more  than  one  subject,  to 
be  expressed  in  the  title.  "—Raglo  v.  State, 
(Tenn.)  401. 

7.  Act  Mo.  March  10, 1887,  providing  for  the 
formation  of  a  government  of  its  own,  by  any 
city  liaving  a  population  of  more  than  100,000, 
section  15  of  which  declares  that  the  courts 
shall  take  judicial  notice  of  the  population  of 
all  cities  in  the  state,  is  not  in  violation  of 
Const.  Mo.  art.  4,  $  28,  providing  that  "no  bill 
♦  ♦  ♦  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title.  ** 
—State  V.  Dolan,  (Mo.)  366. 

8.  ActKy.February27, 1886, entitled«An act 
to  create  the  Newport  fire  and  police  district 
in  Campbell  county,  and  to  provide  for  the 
government  thereof, "  as  amended  by  the  act 
of  April  28, 1886,  is  not  in  violation  of  Const. 
Ky.  art.  2,  $  37,  which  provides  that  "no  law 
enacted  by  the  general  assembly  shall  relate 
to  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title.  ^— Ader  v.  City  of  New- 
port, (Ky.)  677. 

Ex  post  facto  and  retrospective  laws. 

9-.  Act  Mo.  March  10, 1887,  providing  for  the 

formation  of  a  government  of  its  own,  by  any 


dty  having  a  population  of  more  than  100,000, 

section  15  of  which  declares  that  the  courts 
shall  take  judicial  notice  of  the  i>opiilatioii  of 
all  cities  m  the  state  according  to  the  last 
enumeration  thereof,  is  not  in  violation  of 
Const.  Mo.  art.  2,  §  15,  providing  aninst  ex 
post  facto  laws,  laws  impairing  the  obligation 
of  contracts,  and  retrospective  laws. — Scale  t. 
Dolan,  (Mo.)  366.* 

Special  privileges. 

10.  An  act  Gen.  Assem.  Tenn.  18S7,  c  lOA, 
prohibiting  barbers  from  keeping  open  bath- 
rooms on  Sunday,  being  for  the  oenefit  of  all 
individuals,  barbers  excepted,  who  may  see  IH 
to  keep  and  use  bath-rooms  for  profit,  is  ob- 
noxious to  Const.  Tenn.  art.  11,  %  8,  which  pro- 
vides that "  the  legislature  shall  have  no  power 
*  *  *  to  pass  any  law  granting  to  an  indi- 
vlduaL  or  Individuals,  rights,  privileges,  im- 
munities, or  exemptions  other  than  such  as 
may  be,  by  the  same  law,  extended  to  any 
member  of  the  community  who  may  be  able  to 
bring  himself  within  the  provisions  of  such 
law.^— Ragio  v.  State,  (Tenn.)  401. 

Equal  and  uniform  taxation. 

11.  Rev.  St  Mo.  §  6880.  regulating  the  levy- 
ing of  taxes  on  railroad  property  by  ascer- 
taining, from  the  returns  in  the  office  of  the 
county  clerk,  the  average  rate  levied  for  school 
purposes  by  the  local  boards,  and  charging  to 
the  railroad  taxes  at  such  average  rate  on  the 
proportionate  value  of  the  railroad  property 
certified  to  the  clerk  by  the  state,  is  not  in 
conflict  with  article  10,  $  11,  of  the  state  con- 
stitution, limiting  the  rate  of  taxation  for 
school  purposes,  or  with  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States. 
—State  V.  Missouri  Paa  Ry.  Ca,  (Ko.)  b<U,  868. 

Continuance. 

See  Criminal  LaWy  19-23. 

CONTRACTS. 

See,  also.  Alteration  of  InstrumenU;  As- 
sumpsU;  Bailment;  Bonds;  Carrierg; 
Covenants;  Deed;  FacUrrs  and  Brokers; 
Frauds.  Statute  of;  Fraudulent  Cowcey- 
ajwes;  Insurance;  Landlord  and  Tenant; 
Master  and  Servamt;  Mortqages;  Neft^Ma- 
ble  Instruments;  Partnermip;  Pri(ncipal 
and  Agent;  PHncipdl  a/nd  Surety;  Sale; 
Specific  Performance;  Vendor  and  Ven- 
dee. 

Of  county,  see  Counties^  8-5. 

Reformation,  see  Equity ^S,  4 

VaUdity. 

1.  Defendant,  being  sued  for  failure  to  re- 
turn ewes  leased  to  him  for  breeding  purposes^ 
answered  that  at  the  time  of  the  lease  plain- 
tin  knew  that  the  sheep  were  diseased,  and 
caused  defendant  to  drive  them  along  the  pub- 
lic roads,  against  Pen.  Code  Tex.  arts.  094, 896. 
forbidding  such  sheep  to  be  permitted  beyond 
the  owner^s  premises,  and  that  therefore  the 
contract  was  void.  Held^  that  a  demurrer  to 
that  portion  of  the  answer  was  properly  sus- 
tained, as  the  contract  did  not  require  defend- 
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ant  to  do  an  unlawful  act.— Labbe  ▼.  Corbett, 
(TexO  808. 

2.  in  a  suit  for  the  price  of -sheep,  instruc- 
tions that  if  plaintiff,  owning  diseased  sheep, 
sold  them  to  defendant  knowing  that  he  was 
going  to  take  them  off  plaintiff's  land,  it  being 
a  penal  offense  to  permit  such  sheep  to  go  on 
plaintiff^s  land,  then  the  contract  was  void, 
-were  properly  refused. — ^Id.  812. 

Interpretation . 

8.  By  a  written  contract  plaintiff  was  to  re- 
ceive for  hauling  stone  75  cents  per  cubic  yard 
for  cv^eiy  mile  the  stone  was  "hauled  by 
wagon."  Held,  that  ti*ansportation  of  the 
stone  by  rail  or  steam-boat  was  not  within  the 
meaning  of  the  contract.— Campbell  v.  Cin- 
cinnati South.  Ry.,  (Ky.)  887. 

Action  on  contract. 

4.  Contractors  who  voluntarily  abandon 
their  contract  for  failure  of  the  otner party  to 
pay  at  the  time  specified,  are  not  entitled  to  re- 
cover damages  for  loss  of  profits  by  reason  of 
such  failure. — Milliken  v.  Callahan  County, 
(Tex.)  681. 

CORPORATIONS. 

Charter. 

1.  The  Texas  act  of  1874  providing  for  the 
establishment  and  succession  of  corporations, 
and  the  time  of  their  continuance,  does  not 
limit  their  charters  to  a  period  of  20  years,  ex- 
cept when  no  time  is  provided  for  in  the 
charter.  By  the  charter  making  provision 
therefor,  the  corporation  can  be  continued  be- 
yond that_period. — Steedman  v.  Merchants^  & 
Planters*  Bank,  (Tex.)  675. 

Declarations  of  agent. 

2.  The  declarations  of  a  superintendent  of  a 
company  which  has  offered  a  reward  for  the 
arrest  of  certain  persons,  made  after  the  ar- 
rest, and  in  acknowledgement  of  the  obliga- 
tion under  the  offer,  are  not  admissible  where 
no  evidence  appears  to  show  his  authority  to 
bind  the  company  by  such  admissions,  and  the 
authority  is  expressly  denied.-— Blain  v.  Pa- 
cific Exp.  Co.,  (Tex.)  679. 

Stock. 

8.  Plaintiff  cla'med  to  own  stock  in  a  corpo- 
ration which  owned  a  patent-right,  but  the  le- 
gal title  to  the  stock  was  in  another.  Defend- 
ant trlaimed  as  a  bona  Jlde  purchaser  from 
the  latter.  The  only  evidence  of  the  purchase 
was  defendant's  testimony,  in  two  deposi- 
tions. In  the  first,  taken  in  November,  1881, 
he  testified  that  he  bought  the  stock  October 
26, 18.^0,  for  $15,000  cash,  its  market  value,  but 
could  not  tell  whether  the  payment  was  by 
check ;  that  he  bought  in  good  faith,  and  took  a 
written  assignment  of  the  certificates.  (Other 
evidence  showed  that  defendant  did  not,  until 
February  1,  18S1,  demand  an  entry  of  the 
transfer  on  the  corporate  books,  though  neces- 
sary for  protection  from  junior  purchasers.) 
In  the  second  deposition,  taken  in  December, 
1885,  he  testified  that,  at  the  time  of  the  pur- 
chase, he  was  a  member  of  a  large  grocery 
firm ;  that  the  vendor  was  interested  in  the 
oleomargarine  business,  and  said  firm  sold  all 
the  products  of  a  corporation  managed  by  the 


vendor,  whence  arose  laree  dealings  between 
them ;  that  defendant  hadalsoounted  the  ven- 
dor's notes,  loaned  him  money,  etc.,  having 
once  loaned  him  $15,000,  and  taken  corporate 
stock  as  security.  Defendant  detailed  the 
facts  as  to  this  loan,  and  the  transactions 
leading  up  to  the  purchase,  showing  that  it 
was  for  cash.  Held^  that  a  finding  that  the 
purchase  was  not  bonafide  was  not  sustained. 
— Thurber  v.  Crump,  (Ky.)  145. 

4.  By  Gen.  St.  Ky.  c.  56, 8  11,  transfers  of  the 
stock  of  corporations  organized  thereunder 
are  not  valid,  except  as  between  the  parties, 
until  entered  on  the  corporation's  books,  so  as 
to  show  the  names  of  the  assignor  and  as- 
signee, the  date  of  the  transfer,  and  to  desig- 
nate the  shares.  The  books  are  to  show  the 
original  stockholders,  their  interests,  amount 
pala,  and  transfers;  and,  so  far,  are  to  be 
open  to  inspection  by  stockholders.  Held, 
that  the  section  has  the  effect  of  a  recording 
law,  but  was  intended  for  the  benefit  of  none 
but  corijorations  organized  under  that  law, 
and  purchasers  of  their  stock,  and  that,  as  be- 
tween a  creditor  of  a  stockholder  and  a  pur- 
chaser of  the  latter's  stock,  a  transfer  of  stock 
would  be  valid  without  entry  on  the  books. 
-Id. 

5.  Plaintiff  contracted  with  another  to  assist 
in  selling  his  patent-right,  and  was  to  receive 
for  his  services  half  of  the  amount  realized 
above  a  specified  sum.  In  payment  for  the 
right,  certain  corporate  stock  was  to  be  issued 
to  the  owner  of  the  right.  Heldj  that  per- 
formance of  the  contract  by  plaintiff  would 
merely  make  him  a  creditor  of  the  owner  and 
did  not  confer  on  him  any  title  to  the  stock 
when  issued.— Id. 

Stockholder's  liabiUty. 

6.  A  bona  Jlde  purchaser  of  stock,  in  good 
faith,  and  without  notice,  either  from  the  face 
of  the  certificate,  or  otherwise,  that  the  sub- 
scription price  has  not  been  paid,  is  not  liable 
to  the  company  for  such  unpaid  subscription. 
—Nashville  Planing-Mill  Co.  v.  Nashville  Sav. 
Bank.  (Tenn.)  340. 

7.  A  person  who  subscribes  a  certain 
amount  for  the  starting  of  a  corporation  is 
not  relieved  from  paying  his  subscription  by 
the  fact  that  the  amount  of  capital  stock  pro- 
vided by  a  Hubsequently  adopted  charter  is 
not  all  taken.  —  Belton  Compress  Co.  v. 
Sanders,  (Tex.)  134. 

8.  J.  subscribed  to  bank  stock  on  condition 
that  at  the  end  of  a  certain  period,  if  he 
wished,  he  could  return  the  stock,  and  receive 
back  the  note  he  had  given  in  payment,  and 
which  contained  the  same  stipulation.  Held, 
that  the  stockholders,  not  having  been  misled^ 
were  bound  by  the  contract.— Jones  v.  John- 
son, (Ky.)  582, 

COSTS. 

On  denial  of  a  part  of  petitioner's 
demand. 

1.  Where  the  court  sustained  in  part  a  peti- 
tion for  an  injunction  to  set  aside  a  judgment 
and  enjoin  the  sale  of  property  levied  upon 
thereunder,  by  dissolving  the  injunction  as  to 
the  judgment  and  sale,  but  requiring  the  con- 
stable to  hold  and  sell  the  property  as  realty^ 
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it  having  been  levied  upon  u  personalty,  it  is 
error  to  adjudge  all  the  costa  against  peti- 
tioner. —  Galveston,  H.  &  B.  A.  Ry.  Co.  v. 
Dowe,  (Tex.)  790. 

Security. 

2.  Rev.  8t.  Tex.  art.  1438,  providing  that 
when  a  party^  makes  affidavit  that  he  Is  unable 
to  give  security  for  costs,  the  clerk  shall  issue 
process,  and  perform  all  other  services,  as  if 
security  had  been  given,  releases  such  party 
from  his  obligation  to  give  security,  but  not 
from  his  liability  to  pay  the  costs.— McPher^ 
son  V.  Johnson,  (Tex.)  798. 

Co-Tenancy. 

See  Tenancy  in  Common  and  Joint  Ten- 
ancy. 

COXTNTIES. 

Power  of  county  board,  see  TaaaMon^  4,  fi. 

Bisputed  boundaries. 

1.  The  Texas  act  of  April,  1885,  conferring 
upon  the  district  courts  jurisaiction  of  actions 
between  two  counties  to  determine  disputed 
boundary  lines,  concerning  which  their  re- 
spective surveyors  cannot  agree,  is  not  retro- 
spective; and  an  action  for  this  purpose  can- 
not be  maintained  where  the  survey  was  made 
previous  to  the  enactment  of  the  law.—Rock- 
wall  Ck>unty  v.  Kaufman  Ck>unty,  (Tex.)  481. 

Officers. 

2.  Before  the  act  incorporating  counties 
(Terr,  act  Ark.  1821)  provided  for  appointing 
commissioners  for  Pulaski  county  to  erect 
county  buildings,  and  select  a  county-seat, 
property  in  Little  Rock  was  conveyed,  pursu- 
ant to  the  act,  to  the  county  of  Pulaski,  and  to 
the  commissioners  in  trust  for  said  county, 
for  a  court-house  and  jail.  Held,  that  the 
commissioners  were  authorized  to  take  the 
land  in  trust  for  the  county,  and  if  they  were 
not  the  conveyance  would  not  thereby  be  de- 
feated.—Martin  V.  Skipwlth,  (Ark.)  514. 

Contracts. 

3.  Plaintiff's  petition  alleffea  a  contract 
made  with  the  aefendants,  M.  &  Co.,  for  the 
erection  of  a  court-house,  for  which  plaintiff 
(a  county)  agreed  to  pay  $81,000  in  bonds,  to 
be  delivered  to  H.  &  Co.  at  the  discretion  of 
the  county:  that  all  the  defendants  had  exe- 
cuted a  bond  for  $50,000  for  the  performance 
of  the  contract  by  M.  &  Co.,  and  that  $16,000 
worth  of  plaintiff's  bonds  had  been  delivered 
to  M.  &  Co.,  and  passed  into  the  hands  of  in- 
nocent third  parties.  The  plaintiff  claimed 
judgment  for  the  $50,000,  as  liquidated  dam- 
ages, or  for  $40,000  actual  damages,  made  up 
of  the  value  of  tne  bonds  delivered,  the  amount 
of  interest  thereon,  and  $2,000  expended  for 
the  protection  of  the  county^  recordis  since  the 
expiration  of  the  time  specified  for  the  com- 
pletion of  the  court-house.  Held,  that  there 
was  no  misjoinder  of  causes  of  action  or  par- 
ties.—Milliken  V.  Callahan  County,  (Tex.J  681. 

4.  In  an  action  on  a  contractor's  bono,  de- 
fendants offered  in  evidence  an  order  of  the 
county  commissioners'  court  of  plaintiff  coun- 
ty, entered  on  the  same  day,  but  before  the 


ooatnct  was  signed.  Thia  order  directed  that 
county  bonds  to  the  amount  of  the  oontracs 
price  for  building  the  oourt-house  be  deposit- 
ed with  a  certain  bank  to  the  credit  of  the 
contractors,  on  the  amroval  of  the  bond  re- 
quired of  them,  field,  that  the  order  was 
merely  a  preliminary  negotiation,  which  was 
absorbed  in  the  contract  subsequently  mads, 
and  could  not  be  introduced  to  vary  or  explai& 
the  terms  of  that  contract,  which  was  full  and 
complete  in  all  its  parts.— Id. 

5.  Defendants  also  offered  the  subeequent 
order  of  the  county  commissioners  rescinding 
the  previous  order  for  the  deposit  of  the  bonda^ 
and  directing  the  immediate  issue  of  a  portioa 
of  them.  Held  that,  as  the  previous  order 
had  been  disregarded  in  making  the  contract 
which  was  signed,  its  repeal  did  not  affect  the 
rights  of  either  tne  contractors  or  their  sure- 
ties, and  was  inadmlBsible.— Id. 

OOUBTS. 

Circuit,  probate  jurisdiction,  see  Dower^  1, 1 

Jurisdictional  amotmt. 

1.  Const.  Tex.  art.  5,  $  6,  confers  jariadic- 
tion  on  district  courts  in  cases  where  the  mat- 
ter  in  controversy  amounts  to  $600,  exclusive 
of  interest;  and  section  16  provides  that 
county  courts  shall  have  exclusive  jarisdiction 
when  the  amount  exceeds  $200,  and  does  not 
exceed  $500.  Held  that,  the  district  court  has 
no  jurisdiction  of  an  action  for  breach  of  con- 
tract, in  which  the  damages  claimed  amouni 
to  exactly  $500  following  Railway  Ck>.  ▼.  Ram- 
bolt,  67  Tex.  654,  4  S.  W.  Rep.  S56.~-Oarrisoa 
V.  Padflc  Exp.  Co.,  (Tex.)  843. 

a.  Where  a  note  sued  upon  authorises  the 
addition  of  10  per  cent,  attomey^s  fees  if  it 
becomes  necessary  t^  collect  the  note  at  law. 
such  attorney's  fees  are  not  in  the  nature  of 
costs,  but  are  to  be  considered  a  part  of  the 
matter  in  controversy  in  determining  what 
court  shall  have  jurisdiction  of  the  suit.— 
Blankenship  v.  Wartelsky.  (Tex.)  140. 

8.  When  the  sum  named  in  the  petition  is 
reduced  by  offsets,  the  averments  of  the  peti- 
tion are,  in  the  absence  of  fraud,  conclusive  as 
to  the  Jurisdiction  of  the  court. — Ratigan  v. 
Halloway,  (Tex.)  785. 

Averments  to  confer  jurisdiction. 

4.  Attachment  was  issued  at  defendant's  re- 
quest in  the  county  where  he  resided,  and 
levied  by  a  constable  in  the  county  where 
plaintiff  resided.  Plaintiff  sued  defendant^ 
and  the  constable  in  the  county  where  the  at- 
tachment was  levied,  alleg^n^  that  defendant 
directed  and  assisted  in  seizing  the  goods  in 
that  county,  and  that  the  constable,  ta  the  in- 
stance of  defendant,  fraudulently  sold  the 
whole  stock  of  goods  in  bulk,  instead  of  in 
small  lots,  as  plaintiff  requested,  although 
their  value  was  much  more  than  the  amount 
of  the  claim,  and  at  a  place  where  there  were 
few  and  poor  buyers,  and  that,  as  a  result,  de- 
fendant was  able  to  buy  in  the  goods  at  less 
than  a  quarter  of  their  value.  Held,  that  the 
allegations,  virtually  charging  trespass  in  that 
county,  were  sui&cient  to  confer  jurisdictioD 
on  the  court,  in  the  absence  of  any  plea  that 
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tliey  were  fraudulently  made  to  confer  juria- 
diction.— Blum  v.  Strong,  (Tex.)  167. 

COVENANTS. 

To  repair,  damagea  for  breach,  aee  LandLord 
ana  TeMvnl^  1, 

Action  for  breach. 

The  petition  alleged  the  delivery  of  a  trust 
deed  by  defendant  to  secure  money,  default 
in  i^yment,  a  sale  by  the  trustee,  purchase  by 
plaintiff  and  deliyery  to  him,  according  to  the 
t«rms  of  the  trust  deed,  of  the  trustee's  deed, 
-with  oovenanta  binding  defendant  to  warrant 
the  title,  and  prayed  ludgment^    Defendant'^ 

E leadings  admitted  that  the  title  had  proved 
ivalid.  Held,  that  the  pleadings  authorized 
a  judgment  against  defendant.— -Thurmond  v. 
JBrownson,  (Tex.)  778. 

CBIMINAIi  LAW. 

Bee,   also,    Indictment  and  Information; 

Jury;  Witness. 
Appeal,   record   of  appointment  of  special 


judge,  see  Jvdge,  1 
^articuli 


Particular  crimes,  Abortion;  AduUery; 
Breath  of  the  Peace;  Bwrghary;  Conspir- 
acy; Escape;  False  Pretenses;  Forgery; 
HofrUdde;  Intoodcating  Liquors;  Lar- 
ceny; Libel  and  Slander;  Perjury, 

Principal  and  accessory. 

1.  On  indictment  for  the  larceny  of  one 
head  of  cattle,  the  witness  who  identified  the 
animal  bv  a  certain  brand  assisted  defendant 
in  killing  it.  and  in  burying  the  useless  parte, 
but  testified  that  at  that  time  he  did  not  know 
defendant  was  not  the  owner.  Held,  that  Uie 
question  whether  or  not  witness  was  an  ac- 
complice should  have  been  submitted  to  the 
jury.— Crowell  v.  State,  (Tex.)  818. 

Ck>mplaint. 

2.  It  is  proper  for  the  circuit  court,  on  ap- 
peal from  a  justice*s  judgment  convicting  de- 
fendant of  a  misdemeanor,  to  dismiss  the 
complaint  on  motion,  because  made  by  a  pri- 
vate person,  although  the  prosecuting  attorney 
offered  to  file  an  amended  complaint.-  State 
V.  Kanaman,  (Ma)  704. 

Motion  to  quash. 

8.  Defendant  was  indicted  by  the  grand 
jury  for  carrying  a  weapon,  and  also  for  mur- 
der, the  latter  crime  arising  from  his  carrying 
sucn  weapon.  Upon  motion  to  quash  the  for- 
mer indictment,  because  the  latter  covered 
the  same  offense,  ?i€/cl,  that  the  indictments 
did  not  conflict.— State  v.  HaU,  (Ark.)  20. 

Flea  of  former  conviction. 

4.  Defendant  was  convicted  on  a  defective 
indictment,  and  a  new  trial  granted.  The  in- 
dictment was  dismissed,  and,  on  a  new  indict- 
ment, defendant  was  tried  and  convicted. 
Crim.  Code  Ky.  provides  that  the  state's  at- 
torney may.  at  any  time  before  submitting  a 
case  to  the  jury,  dismiss  the  indictment  as  to 
any  defendant,  and  such  dismissal  shall  not 
bar  a  subsequent  prosecution  for  the  same  of- 


fense. Held,  that  the  granting  of  a  new  trial 
placed  the  parties  in  the  same  condition  as  if 
there  had  been  no  trial,  and  the  former  con- 
viction was  no  bar  to  the  second  indictment. 
Haskins  v.  Com.,  1 8.  W.  Rep.  780,  foUowed.— 
Wells  V.  Commonwealth,  (Ky.)  150.* 

5.  To  an  indictment  for  an  attempt  to  pasa 
a  forged  instrument,  defendant  pleaded  a  for- 
mer conviction,  and  the  evidence  showed  that 
it  was  a  conviction  for  an  attempt  to  pass  a 
forged  instrument  upon  a  different  person, 
and  at  a  different  time  and  place.  Held,  that 
the  transactions  were  different,  and  constitut- 
ed different  offenses,  even  though  the  forged 
instrument  attempted  to  be  passed  was  the 
same  in  both  cases.— Burks  v.  State,  (Tex.) 
300.« 

6.  Where  the  defendant  was  indicted  by  sep- 
arate indictmente  for  stealing  several  head  of 
cattle,  and  the  evidence  failed  to  show  an  act- 
ual taking  of  the  cattle  in  question,  but  only 
possession  by  the  defendant,  and  it  was  prov> 
en  that,  before  the  taking,  the  several  cattle 
were  several  miles  apart,  a  conviction  on  an 
indictment  for  taking  one  of  such  cattle  is  not 
such  a  part  of  the  same  traosaction  as  to  bar  a 
prosecution  for  taking  the  others.— WU lis  v. 
State,  (Tex.)  857.* 

7.  Upon  a  plea  of  former  conviction  for  the 
same  offense,  the  burden  of  proof  is  upon  the 
defendant  to  establish  such  conviction  oy  pre- 
ponderance of  evidence.— Id. 

Change  of  venue. 

8.  Rev.  St.  Mo.  $  1877,  provides  that,  when 
defendant  shall  make  ana  file  an  application, 
suTO>orted  by  the  affidavit  of  at  least  two  rep- 
utable persons,  etc.,  that  the  judge  will  not 
afford  him  a  fair  trial,  or  wiU  not  impartially 
decide  his  application  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  inhabitants 
of  the  county  or  circuit,  the  judge  shall  be  in- 
competent to  hear  and  try  such  cause.  Under 
Rev.  St.  Mo.  $  1878,  it  shall  be  Uwful  for  him 
to  hear  such  application,  and  he  shall  immedi- 
ately thereafter,  by  sm  order  of  record,  em- 
power the  members  of  the  bar  present  to  pro- 
ceed to  the  election  of  a  special  judge.  De- 
fendant made  application  for  a  change  of 
venue,  supported  by  two  affidavite,  on  the 
ground  that  the  present  judge,  who  was  a 
special  judge,  duly  elected  and  qualified,  on 
account  of  the  illness  of  the  regular  judge, 
would  not  afford  him  a  fair  trial.  Held,  thai 
the  application  was  a  substantial  compliance 
with  the  law,  and  the  judge  was  incompetent 
to  hear  and  try  said  cause.— State  v.  Shipman, 
(Mo.)  97. 

9.  At  the  regular  term  of  a  circuit  court,  a. 
special  judge  had  been  elected  under  Rev.  St. 
Bio.  1879,  SIS  1106. 1107,  on  account  of  the  ill- 
ness  of  the  regular  judge,  to  hold  said  term, 
and,  the  latter's  illness  continuing,  the  special 
judffe  continued  to  act  at  an  adjourned  term 
of  ine  court.  On  the  trial  of  an  indictment 
which  by  consent  of  counsel  had  been  contin- 
ued from  the  former  to  this  term  of  court,  de- 
fendant made  application,  under  Rev.  St.  Mo. 
$  1877,  for  a  change  of  venue,  on  the  ground 
of  the  prejudice  of  the  judge,  which  applica- 
tion was  denied.  Held,  that  a  special  judge^ 
duly  elected  and  qualified,  is  a  ludge  within 
the  meaning  of  Rev.  St.  Mo.  $  1878,  and  equal- 


Digitized  by 


Google 


926 


INDEX. 


ly  incompetent  as  the  regular  judge  in  like 
Gircumstances.— Id. 

10.  An  affidavit  for  change  of  venue  alleged 
Buch  prejudice  in  the  county  against  defend- 
ant as  would  pi-event  his  having  a  fair  triaL 
Affidavits  were  filed  of  26  witnesses  attacking 
the  means  of  knowledge  of  the  compurgators, 
and  denying  the  prejudice.  After  the  com- 
purgators had  been  examined  as  to  their 
means  of  knowledge,  the  state  called  a  wit- 
ness, and  asked  him  "if  there  was  sufficient 
prejudice  in  the  county  to  prevent  a  fair 
trial. "  Held^  the  evidenoewas  admissible,  as 
bearing  upon  the  means  of  knowledge  of  the 
compurgators.— Henning  v.  State,  (Tex.)  187. 

11.  Under  Rev.  St.  Mo.  $  1878,  providing 
that  on  the  trial  of  an  indictment  an  applica- 
tion for  change  of  venue,  on  the  ground  of 
prejudice  in  the  judge,  shall  be  supported  by 
the  affidavit  of  two  or  more  reputable  persons 
not  of  kin  to  defendant,  an  application  not  so 
supported  is  properly  denied.--State  v.  Neider, 
<Mo.)  708. 

12.  A  trial  court  can  on  ita  own  motion 
change  the  venue  of  a  case.  Bohannon  v. 
State,  14  Tex.  App.  271,  followed.— Woodson 
V.  State,  (Tex.)  184. 

Continuance. 

13.  Rev.  St.  Mo.  §§  1883-1886.  provides  that, 
where  a  motion  to  continue  is  based  on  the 
absence  of  a  witness,  an  affidavit  must  be 
filed  showing  what  the  party  applying  expects 
to  prove  by  the  witness,  and  if  the  adverse 
party  agrees  that  the  witness  would,  if  pres- 
ent, testify  to  those  facts,  the  trial  may  pro- 
ceed. In  a  trial  for  aiding  prisoners  to  esoape. 
the  prosecution  applied  for  continuance,  and 
set  out  in  an  affidavit  the  facts  which  the  ab- 
sent witness  would  prove  and  deductions 
therefrom.  The  defendant  admitted  that  the 
witness  would  testify  to  those  facts.  The  af- 
fidavit was  read  to  the  jury,  against  the  ob- 
jection of  defendant.  Hekf,  that  the  affidavit 
must  contain  only  evidential  facts  to  which 
the  party  m&king  the  9ame  believes  the  wit- 
ness would  testify,  and  an  affidavit  that  states 
legal  conclusions  or  ultimate  facts  that  would 
be  deduced  from  the  evidential  facts  should 
not  be  allowed  to  go  to  the  jury.— State  v.  Pin- 
aell,  (Mo.)  221. 

14.  Defendant  was  indicted  for  perjurv  in 
1883,  was  tried  once,  and  case  continued  JTrom 
term  to  term  until  1887,  when  the  indictment 
was  dismissed,  and  a  new  one  found.  It  was 
presented  on  one  day,  and,  the  next,  defend- 
ant asked  for  a  continuance  until  next  term  to 
obtain  witnesses.  The  court  overruled  the 
motion,  and  set  the  case  for  the  fourth  day 
thereafter,  giving  defendant  all  the  processes 
he  asked  for  to  get  the  witnesses.  At  the 
trial,  he  asked  a  continuance  on  account  of 
other  witnesses,  and  claimed  that  he  had  only 
prepared  his  case  as  to  the  former  indictment, 
which  was  defective.  The  indictments 
charged  the  same  offense,  and  the  first  con- 
tained all  that  was  in  the  last,  save  a  single 
statement  as  to  one  particular  fact.  JETeTd, 
that  the  motions  for  continuance  were  prop- 
erly overruled.  —  Wells  v.  Commonwealth, 
(Ky.)  150. 

15.  Defendant,  on  trial  for  using  abusive 
language,  presented  an  affidavit  for  conUn- 


uanoe  on  the  ground  that  a  witness  -was  ab- 
sent by  whom  he  could  prove  that  the  lan- 
guage used  was  in  response  to  op|>robioas  lan- 
guage first  used  by  the  prosecuting  ^witness. 
The  state  conceded  that  tne  witness  would  so 
testify.  Defendant  demanded  a  contiimance, 
unless  the  state  should  admit  the  truth,  of  the 
testimony.  On  trial  the  application  Tvas  resd 
without  contradiction  on  the  part  of  the  state, 
and  the  jury  assessed  the  minimum  fine.  Held 
that,  as  the  evidence,  if  true,  was  not  a  justi- 
fication, defendant  was  not  prejudiced.— 
Moore  v.  State,  (Ark.)  17. 

16.  Under  Rev.  St.  Mo.  1 1884,  providing  for 
the  filing  of  an  affidavit  in  support  of  a  mo- 
tion for  a  continuance  in  a  criminal  caDse,  on 
account  of  the  absence  of  witnesses,  an  affi- 
davit, which  fails  to  allege  that  the  testimony 
of  the  absent  witnesses  will  be  material,  or 
that  the  affiants  believe  it  will  be  true,  or  that 
the  witnesses  are  not  absent  by  the  consent  of 
defendant,  or  that  subpoenas  could  not  have 
been  issued  in  time  to  procure  the  attendance 
of  some  of  the  witnesses,  is  insufficient. — State 
V.  Bryant,  (Mo.)  102. 

17.  Crim.  Code  Ark.  $  190,  makes  applicable 
to  prosecutions  the  provisions  as  to  contin- 
uances in  civil  cases.  Civil  Code,  §  340,  as 
amended  by  act  March  5, 1879,  provides  for  the 
refusal  of  a  continuance  on  the  admission  bj 
the  adverse  party  that  the  absent  witnesses,  if 
present,  would  testify  to  the  statement  con- 
tained in  the  application.  Held^  that  the  stat- 
ute denies  the  accused  the  right  granted  by 
Const.  Ark.  art.  2,  §  10,  of  compulsory  proa?ss 
for  witnesses  in  his  favor,  and  is  unoonstita- 
tionaL— Graham  v.  State,  (Ark.)  721. 

18.  to  refuse  a  continuance  because  one  of 
several  counsel  is  absent  is  not  error,  unless  it 
is  shown  that  his  presence  was  necessary  to  a 
fair  trial,  or  that  his  place  was  not  and  could 
not  be  supplied.— Stephens  v.  Commonwealth, 
(Kv.)  456. 

19.  After  a  prosecution  had  been  twice  con- 
tinued, defendant  asked  a  further  continuance 
on  account  of  the  absence  of  witnesses,  but 
his  affidavit  did  not  show  why  the  witnesses 
were  not  summoned  before  the  preceding 
term,  so  as  to  enable  the  court  to  secure  their 
attendance.  Held^  that  refusing  the  contin- 
uance was  no  error.— Id. 

20.  Refusing  a  continuance  for  absence  of 
witnesses,  on  the  prosecutor's  consent  that 
the  facts  stated  in  the  application  should  be 
taken  as  their  testimony,  is  error.  Following 
State  V.  Berkley,  4  S.  W.  24.— State  v.  Neider. 
(Mo.)  708. 

21.  Where  an  application  for  continuance  to 
obtain  testimony  was  denied,  the  error,  if 
any,  became  harmless,  when  subsequent  tes- 
timony showed  that,  if  obtained,  it  would  have 
been  either  immaterial  or  probably  untrue.— 
Henning  v.  State,  (Tex.J  137. 

22.  On  indictment,  a  defendant  arrested  on 
a  bench-warrant,  though  not  in  custody  or  on 
bail  when  indicted,  may,  in  Arkansas,  be 
be  tried  at  the  same  term  of  oourt  at  which 
the  indictment  is  found.— Shipley  t.  State, 
(Ark.)  226. 

Conduct  of  triaJL 

23.  Under  BUI  of  Rights  Kv.  %  10,  providinff 
that  the  accused  **hath  the  right  to  be  beard 
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by  himself  and  counsel ; "  and  Crim.  Ck)de  Ky. 
S  183,  that  defendant  must  be  present** during 
the  trial"  of  a  felony,  the  case  cannot  be 
finally  submitted  to  the  jury  in  the  absence  of 
the  accused.— Allen  y.  Ck)mmonwealth,  (Ky.) 
645. 

24.  On  an  indictment  found  in  one  county, 
and  removed  to  another  for  trial,  on  account 
of  local  prejudice,  the  court  improperly  al- 
lowed the  prosecution  to  read  to  the  jury  the 
order  changing  the  venue.  —  Shamberger  ▼. 
State  jTex.)  540. 

25.  When  the  record  does  not  show  that  the 
jury  was  properly  sworn,  judgment  will  be  re- 
versed.—Carcett  V.  State,  (Ark.)  618. 

Evidenoe  —  Gompetenoy   and   rele- 
vancy. 

26.  Rev.  St.  Mo.  1879,  $  188rt,  provides  that 
upon  the  presenting  of  an  affidavit  for  a  con- 
tinuance at  a  criminal  trial,  containing  a  state- 

^ment  of  what  the  witness  would  testify  if 
present,  the  opposing  party  may  admit  the 
affidavit  as  evidence  ana  the  trial  shall  not  be 
postponed.  Defendant  at  a  second'  trial  of- 
fered an  affidavit  for  continuance  which  had 
been  used  at  a  former  trial,  as  evidence. 
Heidi  ^&^  ^^0  law  was  imconstitutional,  and 
even  while  in  existence,  it  was  only  an  admis- 
sion during  the  term  at  which  it  was  made, 
and  the  affidavit  was  properly  excluded.— 
State  V.  Bryant,  (Mo.)  102. 

27.  In  a  trial  for  swindling,  where  the  de- 
fendant was  charged  with  appropriating  to  his 
own  use  money  belonging  to  minors  of  whom 
he  was  guardian,  the  state  offered  and  the 
court  admitted  in  evidence  a  petition  filed  in 
a  civil  case  asking  for  the  removal  of  the  de- 
jFendant  as  such  guardian.  Held,  that  the  ev- 
idence was  not  admissible  for  any  purpose 
whatever.— Moody  v.  State,  (Tex.)  821. 

28.  In  a  trial  for  swindling,  where  defend- 
ant was  charg^  with  appropriating  money 
belonging  to  certain  minors  of  whom  he  was 
guardian,  a  witness  testified  that,  he  had,  on 
payment  of  the  insurance  due  the  minors,  ad- 
vised defendant  to  invest  it  in  an  enterprise 
which  would  yield  an  interest  of  12  per  cent., 
and  that  defendant  refused.  If  eld,  that  the 
evidence,  though  very  remote,  was  admissible 
as  bearing  upon  the  question  of  defendant's 
intent.— Id. 

29.  A  witness,  without  showing  her  compe- 
tency as  an  expert,  testified  that  an  abortion 
produced  upon  her  was  caused  by  a  kick. 
Held  error,  out  that,  if  the  witness  had  stated 
all  the  facts  in  the  matter,  so  that  the  jury 
could  have  judged  of  the  correctness  of  her 
conclusions,  it  would  have  been  immaterial.— 
Navarro  v.  State,  (Tex.)  542.» 

80.  In  a  trial  for  an  attempt  to  pass  a  forged 
instrument,  evidence  showing  that  the  defend- 
ant had  been  known  by  anotner  name  in  an- 
other county  was  admissible  as  tending  to 
show  his  intent  with  respect  to  the  forged  In- 
strument.—Burks  V.  State,  (Tex.)  300. 

—  Confessions  and  admissions. 

81.  Upon  trial  for  larceny  of  sheep,  the 
state's  witness  having  testified  that  he  found 
his  sheep  in  possession  of  one  D.,  and  D.  prom- 
ised to  surrender  them,  but  afterwards  refused 
to  do  so»  he  was  asked  on  cross-examination  if 


D.,  at  the  time,  did  not  give  as  a  reason  for 
his  refusal  that  he  had  purchased  the  sheep. 
Heldf  that  the  question  was  admissible,  both 
as  a  part  of  the  conversation,  and  as  a  part  of 
the  res  (/est^s.— Stockman  v.  State,  (Tex.)  298. 

82.  Statements  made  voluntarily  by  the  de- 
fendant to  a  witness  before  his  arrest  are  ad- 
missible.—Burks  V.  State,  (Tex.)  800. 

88.  Evidence,  on  behalf  of  accused,  that  an- 
other party  had  admitted  that  he  had  com- 
mitted the  crime,  is  inadmissible.— Peck  v. 
State,  (Tenn.)  889. 

Accomplices  and  co-defendants. 

84.  Crim.  Code  Ky.  $  241,  provides  that  a 
conviction  cannot  be  had  upon  the  evidence 
of  an  accomplice  unless  corroborated.  On  trial 
of  defendants  and  others  as  principals,  also 
aiders  and  conspirators,  the  state  dismissed  as 
to  two  of  the  parties,  and  their  testimony  had 
much  to  do  with  the  conviction  of  defendant, 
the  evidence  was  conclusive  that  they  were 
not  oriminal  participants.  Held  that,  in  or- 
der to  make  tne  witnesses  accomplices,  their 
oriminal  participation  must  have  been  shown, 
and  the  court  did  not  err  in-  refusing  to  in- 
struct the  juiy  as  to  the  provisions  of  section 
241.— Sizemore  v.  Commonwealth,  (Ky.)  128. 

85.  Where  the  principal  witness  against  ac- 
cused is  an  accomplice,  it  la  error  to  refuse  a 
charge  setting  out  the  principle  that  a  convic- 
tion cannot  be  had  upon  the  testimony  of  an 
accomplice,  unless  corroborated  by  other  evi- 
dence, and  defining  who  is  an  accomplice.— 
Boyd  v.  State,  (Tex.)  858.» 

Variance. 

86.  An  indictment  for  fraudulently  dispos- 
ing of  mortgaged  property  alleged  that  the 
sale  was  to  a  person  unknown  to  the  grand 
jury.  The  eviaenoe  showed  that  he  was  either 
known,  or  could  have  been  known  by  the  ex- 
ercise of  slight  diligence.  Held,  that  a  con- 
viction could  not  be  supported. — ^Presley  v. 
State,  (Tex.)  6  S.  W.  640. 

Instructions. 

87.  Where  no  objection  was  made  to  a 
charge  at  the  trial,  and  where,  under  the  evi- 
dence, the  defect  cannot  have  reasonably 
caused  injury  to  the  rights  of  defendant,  but 
was  cured  by  the  special  instructions  given  at 
his  request,  the  chiurge  wiU  be  held  correct.— 
Woodson  V.  State,  (Tex.)  184. 

Verdict 

88.  The  failure  of  a  verdict  to  find  specially 
as  to  the  plea  of  former  conviction  is  reversi- 
ble error,  though  the  jury  was  properly  in- 
structed on  the  issue,  and  the  evidence  failed 
to  sustain  the  plea.— Burks  v.  State,  (Tex.) 
800. 

New  trial. 

89.  Defendant  was  convicted  of  the  theft  of 
a  horse  owned  by  one  C.  For  the  state  there 
was  evidence  that  a  horse,  which  defendant 
had  shipped  to  eastern  Texas  and  sold,  an- 
swered the  description  of  C.'s  horse;  that,  on 
pursuit  to  eastern  Texas,  there  were  recov- 
ered from  vendees  of  an  agent  of  defendant 
several  stolen  horses,  and  one  identified  there 
and  at  the  trial  as  C.'s,  which  had  disappeared 
about  the  time  of  the  shipment.  There  was 
evidence  that  defendant  bought  the  animal  in 
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good  faith  from  one  T.  On  motion  for  new 
trial,  defendant  claimed  that,  after  oonvlction, 
he  had  had  the  horse  identified  in  eastern 
Texas  returned  to  G.  for  inspection,  and  sub- 
mitted four  affidavits,— one  by  G.  that  the  ani- 
mal had  never  been  nis;  one  by  the  vendee, 
that  It  was  the  same  horse  identified  as  0.*s 
in  eastern  Teacas;  one  bv  defendant's  wife, 
that  he  bought  it  from  T.  and  shipped  it  to 
eastern  Texas :  and  one  by  T.  that  it  was  the 
horse  sold  by  him  to  defendant.  Held  that, 
though  the  evidence  thus  disclosed  was  not 
shown  to  be  newly-disoovered.  a  new  trial 
should  have  been  granted. —Roy  v.  State, 
(Tex.)  186. 

AppeaL 

40.  The  bill  of  exceptions  taken  as  to  the  rul- 
ing regarding  the  competency  of  a  juror  did 
not  show  that  he  either  sat  in  the  case,  that 
he  was  peremptorily  challenged  by  defendant, 
or  that  an  objectionable  iuror  was  forced  upon 
defendant  after  his  challenges  were  exhaust- 
ed. Held,  that  the  assignment  of  error  was 
not  well  taken.-*Henning  v.  State,  (Tex.)  187. 

41.  Attached  to  a  transcript  was  what  pur- 
ported to  be  the  original  indictment,  and  in- 
dorsed on  it,  in  pencil,  what  purported  to  be 
a  verdict,  but  tine  paper  was  in  no  manner 
identified,  nor  certined  to  by  the  clerk.  Held, 
that  it  could  not  be  considered  as  a  part  of  tiie 
record.— Carroll  v.  Stote,  (Tex.)  42. 

42.  Where  the  record  shows  that  no  order 
granting  an  appeal  was  made,  and  that  the  af- 
fidavit for  an  appeal  was  not  made  until  after 
the  adjournment  of  the  term  of  court  at  which 
the  final  judgment  was  entered,  the  appeal 
will  be  dismissed.— State  v.  Roscoe,  (Mo.)  117. 

48.  Where,  upon  objection,  a  witness  is  not 
allowed  to  answer  a  question,  but  the  bill  of 
exceptions  does  not  state  the  purpose  of  the 
question,  nor  the  reason  of  the  objection,  the 
ruling  of  the  court  will  not  be  reviewed. — 
Wooden  V.  State,  (Tex.)  184. 

44.  Under  Grim.  Code  Kv.  {  281,  a  decision 
of  the  trial  court  upon  a  challenge  to  the  panel 
of  a  jury  is  not  reviewable.— Forman  v.  Com- 
monwealth, (Ky.)  679. 

46.  Under  Gilm.  Code  Ky.  1 281,  the  decis- 
ion of  a  trial  judge  in  overruling  a  motion  for 
new  trial  is  not  reviewable.— Whitlock  v. 
Commonwealth,  (Ky.)  467;  Forman  v.  Same, 
(Ky.)  679. 

CXJBTEST. 

Property  subject  to. 

1.  In  Missouri  a  husband  is  entitled  to  curt- 
esy in  the  lands  conveyed  by  him  to  a  trustee 
for  the  sole  and  separate  use  of  his  wife,  her 
heirs  and  assigns.— Boltan  v.  Soltan,  (Mo.)  95. 

Bar  by  devise. 

2.  Under  Rev.  St.  Mo.  $  8691,  providing  that 
a  wife  may  devise  her  real  estate  subject  to 
the  husband's  curtesy,  a  wife  cannot  oy  her 
will  deprive  her  husband  of  his  curtesy  in 
land  conveyed  by  him  to  a  trustee  for  the  sole 
and  separate  use  of  the  wife,  her  heirs  and  aa- 
signs.— Id. 

Bar  by  divoroe. 

8.  Under  Rev.  St.  Mo.  1 2182,  providing  that 
in  divorces  the  guilty  party  shall  forfeit  all 


rights  by  virtue  of  the  marriage,  a  biiBbaiid 
against  whom  a  decree  has  been  obtainedL,  has 
no  curtesy  in  lands  whicdi  he  had  pvunchaaed 
and  caused  to  be  conveyed  to  his  wife. — Schus- 
ter V.  Schuster,  (Mo.)  269. 

OoBtom  and  XTsage. 

As  to  entries  by  bank  offloera,  see  Evidence^ 
18. 

DAMAQES. 

Breach  of  covenant,  see  Landlord  and  T^en- 

ant,  1. 
Excessive,  see  DetiOi  by  WnmgftU  Ad,  S,  4. 
For  death,  see  Death  by  Wrongful  Act,  2^. 
non-performance  of  contract,  see  Con- 
tracts, 4. 
wrongful  attachment,  aee  AUachment, 
11, 12. 
Joint  trespassers,  see  TrespasSj  2. 
On  voluntary  abandonment  of  contract,'  see# 
ContracUt  4 

Proximate  and  remote  cause. 

1.  Plaintifl  had  received  injuries  on  defend- 
ant's train  to  his  knee  and  hip.  Prior  to  these 
injuries  plaintiif  had  suffered  an  inittry  to  his 
knee;  and  the  court  charged  that,  if  it  would 
have  gotten  well,  or  was  welL  and  that  it  was 
hurt  by  the  negligence  of  defendant  so  as  lo 
render  it  permanently  sUif,  defendant  would 
be  liable.  Held,  that  defendant  could  not 
complain  of  this  instruction,  because  the  court 
had  already  charged  that,  if  plaintiff'a injuries 
were  received  piior  to  his  becoming  a  passen- 

Ser,  they  must  find  for  defendant.— East  Line 
;  R.  R.  Ry.  Co.  V.  Rushing,  (Tex.)  834. 

2.  In  an  action  aeainst  an  express  company, 
for  delaying  the  shipment  of  machinery  nec- 
essary to  the  operation  of  plaintiff's  mill,  the 
fact  that  the  same  was  also  delayed  at  the 
place  where  it  had  been  sent  for  repairs,  does 
not  preclude  plalnUffs'  recovery.  —  Padfio 
Exp.  Ck>.  V.  Darnell,  (Tex.)  766. 

Breach  of  contract. 

3.  In  an  action  for  breach  of  contract  in  re- 
fusing to  Inspect  and  accept  certain  manufac- 
tured lumber,  whose  value  consisted  chiefly  in 
labor  and  skilL  the  measure  of  damages  is  the 
contract  price  less  necessary  expenses  of  load- 
ing, freight,  etc.,  if  delivery  was  required.— 
Black  River  Lumber  Ck>.  v.  Warner,  (Mo.) 
210. 

4.  In  an  action  for  breach  of  a  contrsct, 
plaintiff,  a  county,  claimed  damages,  among 
other  things,  for  certain  of  its  bonas,  which  it 
had  delivered  pursuant  to  the  contract,  and 
which  had  passed  into  the  luuids  of  innocent 
third  parties.  Held  that  as  the  county  was 
bound  for  the  face  of  the  bonds,  that  was  the 
amount  of  damage  suffered  by  it  in  conse- 
quence of  their  being  put  in  droolation,  and 
tnat  it  was  unnecessary  to  prove  their  valae. 
— Milliken  v.  Callahan  County,  (Tex.)  681. 

6.  In  an  action  against  an  express  companj 
for  failure  to  ship  promptly  machinery  neces- 
sary to  the  operation  of  a  mill,  the  jury  ma/ 
consider  loss  of  time,  expense  of  i<ue  hands, 
contracts  to  be  filled,  and  profits  arising  from 
the  operation  of  the  mill,  and  multiplying  the 
loss  per  day  by  the  number  of  days,  Sunday 
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excepted,  will  give  the  amount  recoverable. 
— Pacific  Exp.  Co.  v.  Darnell,  (Tex.)  765. 

6.  Where  defendant  agreed  to  pay,  on  a 
lease  of  sheep,  12  per  cent,  of  their  value  per 
year,  and  $2,750  at  the  end  of  the  lease,  if  he 
aid  not  return  them,  plaintiff  is  entitled  to  re- 
cover the  several  sums  agreed  to  be  paid,  with 
interest  at  8  per  cent,  irom  the  dates  when 
due,  and  $2,750.  with  interest  at  8  per  cent, 
from  the  time  the  sheep  should  have  been  re- 
delivered, and  an  aggregate  judgment  for 
these  amounts  bearing  interest  at  8  per  cent. 
— Labbe  v.  Gorbett,  (Tex.)  808. 

7.  In  an  action  on  a  contract  for  lumber  to 
be  manufactured  and  delivered  to  defendants, 
as  to  lumber  not  sawed,  because  defendants 
refused  to  go  on  with  the  contract,  the  meas- 
ure of  damages  will  be  the  difference  between 
the  contract  price  and  the  cost  of  manufacture, 
including  cost  of  timber,  hauling,  loading,  ana 
freight  to  place  of  deliverv.— Black  Kiver 
Lumber  Ck).  v.  Warner,  (Mo.)  210. 

Personal  Ix^uries. 

8.  Where,  in  an  action  for  personal  injuries, 
plaintiff  testified,  under  objection,  that  he  had 
a  wife  and  three  children,  and  the  jury  was 
properly  instructed  as  to  tne  measure  of  dam- 
ages, and  did  not  appear  to  have  been  influ- 
enced by  the  evidence  objected  to,  the  admis- 
Bion  of  such  evidence  was  held  not  material. — 
Central  Passenger  Ry.  Co.  v.  Kuhn,  (Ky.)  441. 

9.  In  an  action  for  personal  injuries,  an  in- 
struction, calculated  to  lead  the  jury  to  under- 
stand that  if,  at  the  moment  of  the  accident, 
it  was  beyond  the  power  of  defendants  to  pre- 
vent it,  they  would  not  be  liable,  thougn  it 
was  brought  about  by  their  own  neglect,  is 
erroneous. — Alexander  v.  Humber,  (Ky.)  458. 

10.  In  an  action  for  personal  injuries,  an  in- 
struction limiting  the  recovery  of  compensa- 
tory damages  to  what  occurred  before  suit 
brought,  but  excluding  recovery  for  mental 
suffering,  is  erroneous.— Id. 

11.  Id  an  action  for  personal  injuries,  an  in- 
struction calculated  to  lead  the  jury  to  under- 
stand that  a  recovery  cannot  be  had  for  the 
result  of  a  wrongful  act,  however  certain, 
that  had  not  then  become  a  fact,  is  erroneous. 
—Id. 

12.  In  an  action  for  personal  injuries,  where 
the  wrong  was  not  continuing,  or  such  that 
successive  actions  could  be  brought,  evidence 
of  permanent  injuries  was  admissible.— Id. 

Ix^uries  to  property. 

18.  In  an  action  against  a  railroad  company 
for  killing  live-sto^,  the  proper  measure  of 
damages,  no  circumstances  of  aggravation  ap- 
pearing, is  the  value  of  the  stock  at  the  time 
of  the  injury,  with  interest  from  that  date. 
Whero  the  animal  is  only  injured,  the  meas- 
ure of  damages  Is  the  difference  between  its 
value  before  and  after  the  injury,  with  cost 
of  care  and  attention  added.— St.  iJouis,  L  M. 
&  &  Ry.  Co.  V.  Biggs,  (Ark.)  724. 

DEATH  BY  WRONGFUL 

ACT. 

When  lies. 

1.  Rev.  Stw  Tex.  art.  2899,  gives  a  cause  of 
action  for  death  when  it  is  caused  (1)  by  the 
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negligence  of  the  proprietor  of  any  railroad, 
stage-coach,  etc.,  or  by  the  carelessness  of 
his  servants;  and  (2)  **by  the  wrongful  act, 
negligence,  unskilliulness,  or  default  of  an- 
other." Plaintiff  brought  an  action  under 
this  statute  against  a  sneriff  and  his  bonds- 
men, for  the  death  of  her  husband,  who  was 
killed  by  a  deputy  while  attempting  to  escape. 
HeJdy  that  a  principaPs  liabiUty,  under  this 
statute,  for  the  acts  of  his  agent  is  confined 
to  the  class  of  cases  mentioned  in  the  first 
clause  of  the  section,  and  that  plaintiff  had  no 
cause  of  action  against  the  sheriff. — Hendrlx 
V.  Walton,  (Tex.)  749. 

Evidence  of  damages. 

2.  In  an  action  by  a  mother  for  the  death  of 
a  chUd  it  was  shown  that  she  was  a  widow, 
having  one  daughter  besides  the  child  who 
had  been  killed;  that  she  and  her  daughter 
did  the  housework;  that  she  had  no  servant, 
and  at  the  time  of  the  accident  was  engaged 
in  the  housework.  Held^  that  a  direct  ques- 
tion as  to  her  financial  condition  was  properly 
excluded.— Overholt  v.  Vieths,  (Mo.)  74. 

Excesslye  damages. 

8.  Under  Rev.  St.  Mo.  1879,  SS  2121-2123,  a 
parent  can  recover  for  the  negligent  killine 
of  a  minor  child  only,  and  the  measure  oz 
damages,  apart  from  punitive  damages,  is  the 
IMScuniary  benefit  the  parent  could  hope  to  de- 
rive from  the  child  during  its  minority ;  hence, 
held,  that  a  verdict  awarding  $5,000  fox  negli- 
gently killing  a  son  18  years  old,  no  circum- 
stances of  aggravation  existing,  was  exces- 
sive.- Parsons  v.  Missouri  Pac.  Ry.  Co.,  (Mo.) 
464. 

4.  It  was  shown  that  deceased  was  67  years 
of  age,  in  declining  health,  his  monthly  earn- 
ings small,  and  there  was  evidence  tending  to 
show  contributory  negligence  on  his  part. 
Heldy  that  a  verdict  for  $12,000  was  excessive. 
—Louisville  &  N.  R.  Co.  v.  Stacker,  (Tenn.) 
787.* 

Inadequate  damages. 

5.  Where  plaintiff's  son  came  to  his  death 
throu^fh  his  own  negligence,  a  verdict  in  favor 
of  plaintiff  will  not  be  set  aside  as  inadequate. 
—Overholt  v.  Vieths,  (Mo.)  74. 

DEDICATION. 

See,  also,  Highways^  1. 

Estoppel  by  non-acceptance. 

Defendant's  grantor  conveyed  part  of  a  lot, 
the  recitals  in  the  deed  calling  for  a  street 
bounding  the  tract  conveyed  which  did  not 
exist  at  the  time,  but  which  the  grantor  agreed 
with  the  ffrantee  to  open:  it  then  being  in- 
closed within  the  grantor's  fences,  and  the 
part  to  be  taken  by  the  proposed  street  being 
occupied  by  his  stables,  horse-lot,  and  gardens. 
Afterwards  the  grantor  sold  to  defendant  an- 
other portion  of  the  same  lot,  embracing  the 
part  tnatwas  to  have  been  fiven  up  to  the 
proposed  street.  The  grantors  inclosure  and 
improvements  remained  upon  the  lot,  com- 
pletely obstructing  it  for  the  purposes  of  a 
street!  until  he  sold  to  defendant,  since  which 
time  defendant  continued  to  occupy  it,  main- 
taining such  inclosure  and  obstructions,  and 
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paying  all  the  taxes  on  the  same,  up  to  the 
date  of  suit  by  the  dty  to  have  the  property 
declared  and  adiudged  a  street.  He^i,  that 
even  if  there  had  been  a  dedication  to  the  pub- 
lic by  the  grantor^s  agreement,  and  the  re- 
citals in  the  deed,  there  not  having  been  any 
act  on  the  part  of  the  city  recognizing  or  ac- 
cepting the  dedication,  it  acquired  no  right  to 
claim  the  property  for  the  purposes  of  a 
street.  Gilder  v.  City  of  Brenham,  8  8.  W. 
Rep.  809,  foUowed.— City  of  Galveston  v.WiU- 
iams,  (Tex.)  860.» 

DEED. 

Bee,  also,  Fraitdulent  Conveyances;  Vendor 

and  Vendee. 
Acknowledgment  by  wife,  see  H'tisband  and 

Wife^S. 
Proof  of  delivery  and  acceptance,  see  Evi- 

dencey  15. 
BherilTs  deed,  see  Execution,  9. 
Validity,  see  Taixitio?i,  15. 

Description. 

1.  PlaintifE  and  defendant  tn  ejectment 
claimed  title  from  a  ocmmon  source.  The 
land  as  originally  owned  bvthe  common  gran- 
tor was  triangular  in  shape,  and  he  con- 
veyed first  the  property  claimed  by  plaintiif , 
describing  it  as  the  "north  half"  of  the  lot, 
and  subsequently  conveyed  the  residue  of  the 
lot,  describing  it  as  the  "south  half."^  The 
lots  were  afterwards  conveyed  bv  the  descrip- 
tion of  "north  half^'  and  ^ south  half,"  and 
were  so  assessed  for  taxes,  and,  upon  failure 
of  the  owner  of  the  "south  half"  to  p«y  the 
taxes,  it  was  sold  at  tax  sale,  and  conveyed 
to  defendant,  under  the  description  of  "south 
half. "  Held,  that  the  common  grantor  had 
fixed  upon  the  words  "north"  and  "south 
half"  a  conventional  meaning,  and  they  must 
be  considered  to  have  been  soused  in  the 
muniment  of  title  under  which  both  parties 
claimed,  and  defendant  could  claim  no  greater 

Sortion  than  was  designated  therein. —Gran- 
ey  V.  Casey,  (Mo.)  376. 

2.  In  a  suit  for  "640  acres  in  Tom  Green 
county,  section  941, "  in  the  name  of  B.,  de- 
fendant, to  sustain  his  plea  of  the  limitation 
of  five  vears,  proved  payment  of  taxes  and 
possession  for  that  length  of  time,  under  a 
deed  describing  the  land  as  "section  944, "  in 
the  name  of  B.  Defendants  grantor  was  a 
stranger  to  B.'s  title.  Held,  that  the  deed 
did  not  put  plaintiif  upon  inquiry,  and  for 
that  reason  parol  evidence  that  there  was  no 
survey  in  Tom  Green  county  in  the  name  of 
B.,  except  section  No.  941,  was  not  admissible. 
^Brokel  v.  McKechnie,  (Tex.)  628. 

3.  A  railroad  company  conveyed  "all  right, 
title,  interest,  and  estate  of  the  grantor  in  all 
and  singular  the  entire  line  of  the  P.  B..  R., 
*  *  *  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto 
belonging,"  eta  Held  that,  whiJe  such  de- 
scription did  not  set  out  specifically  a  lot  of 
ground  contiguous  to  the  grantor^s  line  of  way 
and  belonging  to  it,  the  word  "appurtenant, " 
construed  in  connection  with  the  nature  and 
subject  of  the  thing  granted,  was  sufficient  to 


identify  and  pass  title  to  such  tract.— lOssouri 
Pac.  Ry.  Co.  v.  Maffit,  (Ho.)  600. 

4.  A  description  as  "All  that  certain  plot  of 
land  (being  about  100x150  feet)  situated  in 
said  town  of  Lone  Oak,  and  certain  building 
situated  thereon,  same  being  used  as  a  flour- 
ing, corn  mill,  and  cotton-gin,  and  all  fixtures 
and  tools  pertaining  thereto,"  la  sufficient, 
where  it  appears  that  it  is  "  the  onl  v  mill-house 
or  g^n  there  was  in  Lone  Oak  at  tnat  time.  **— 
Harkey  v.  Cain,  (Tex.)  687. 

5.  Where  a  deed  described  the  land  in  ques- 
tion as  "the  lower  or  south  half"  of  a  certain 
tract,  "from  the  mouth  of  a  creek, "  evidence 
that  among  the  settlers  the  w^rda  ** lower  "* 
and  "  south"  were  used  interchangeably  to  de- 
scribe the  direction  of  the  corrent,  so  as  to 
show  that  the  tract  conveyed  was  the  oastem 
half,  is  incompetent  between  others  tlian  the 
parties  to  the  deed,  as  giving  unambiguous 
words  a  meaning  different  from  their  legal 
one.— Farley  v.  Deslande,  (Tex.)  7b6.* 

6.  Venders  purchasing  without  knowledge 
of  a  misdescription  in  a  prior  recorded  deed, 
cannot  be  affected  bv  evidence  as  to  the  con- 
struction put  on  such  deed  by  their  grantors. 
— Id. 

7.  Land  was  described  as  "the  lower  or 
south  half  "  of  a  certain  tract.  The  boundary 
lines  running  nearest  north  and  south  n&n 
north  19  deg.  E.,  and  the  other  ran  north  71 
deg.  W.  ffeld,  that  the  parcel  should  be  di- 
vided by  a  line  run  north  71  deg.  W.,  and  that 
the  most  southerly  part  was  that  conveyed. 
— Id. 

8.  Wher^  deed  is  introduced  to  prove  title, 
and  it  conveys,  in  general  terms,  aU  the  lands 
of  the  grantors,  and  each  of  them,  this  can  be 
made  certain  as  to  the  lands  conveyed  by 
proof  of  what  lands  the  grantors^  and  each  of 
them,  owned,  and  constitutes  a  good  descrip- 
tion.—Hervey  V.  Edens,  (Tex.)  »56. 

9.  A  deed  may  sufficiently  describe  the  land 
conveyed  by  referring  therefor  to  another  in- 
strument duly  recorded,  and  to  the  book  and 
page  of  the  record.— Glamorgan  v.  Homsby, 
(Mo.)  651. 

Aoknowledgment. 

10.  An  acknowledgment  In  the  body  of  the 
instrument,  signed  by  the  grantor,  the  notary, 
and  two  witnesses,  will  admit  to  record.— 
Snowden  v.  Rush,  (Tex.)  767. 

Delivery. 

11.  One  who  obtains  possession  of  a  deed  of 
land  without  delivery  by  the  maker  acquires 
no  title;  and  one  who  takes  an  absolute  deed 
from  him  for  the  security  of  a  debt,  without 
knowledge  of  the  want  of  deliveiy,  is  not  a 
bona  jwk  purchaser  for  value.— Btefflan  v. 
Milmo  Nat.  Bank,  (Tex.)  828. 

12.  In  an  action  by  one  claiming  title  to  land 
on  the  ground  that  possession  of  the  deed  was 
obtained  by  fraud,  and  that  the  deliverv  was 
for  another  purpose  than  that  for  which  it 
was  used,  a  witness  may  testify  as  to  what 
was  said  by  the  grantor  at  the  time  he  per- 
mitted the  deed  to  go  out  of  his  possession, 
for  the  purpose  of  showing  his  intention.— Id. 

Becording. 

18.  Where  one  had  recorded  his  deed,  and 
the  records  were  destroyed,  the  failure  on  his 
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part  to  take  steps  '  to  have  his  coiiTeyaiice 
again  recorded,  is  not  negligence,  aa  against 
a  subsequent  purchaser  from  the  original 
vendor,  who,  not  having  paid  the  price  in  full, 
oould  not  claim  the  equity  of  a  bona  fide  pur- 
chaser.*—Evans  V.  Templeton,  (Tex.)  843. 

14.  The  filing  of  a  deed  for  record  has  the 
same  effect  as  the  recording  of  it.--Copelin  v. 
Shuler,  (Tex.)  668. 

Construction. 

15.  Where  a  deed  is  introduced  to  show  chain 
of  title  in  fee,  and  there  is  cause  for  doubt 
whether  it  was  intended  to  operate  as  a  oon- 
ditional  sale  or  a  mortgage,  it  is  proper  to  ad- 
mit it  in  evidence;  and  leave  it  to  the  jury,  un- 
der all  the  circumstances,  to  say  whether  it 
was  intended  to  be  a  conditional  sale  or  a 
mortgage.— Hervey  V.  Edens,  (Tex.)  806. 

16.  A  conveyance  of  land  to  a  county,  pro- 
vided it  should  build  a  jail  thereon,  was  on 
condition  subsequent,  wnich  did  not  prevent 
the  vesting,  of  the  title,  and  the  question  of 
performance  or  non-performance  could  only 
be  raised  by  the  grantors.— Martin  v.  Skip- 
with,  (Ark.)  514. 

DEPOSITION. 

8ee,  also,  WUness^  1. 

Deposition  taken  in  another  action,  see  £vir 
dence,  21. 

Suppression. 

1.  On  a  question  as  to  whether  one  8.  had 
authority  to  charge  to  plaintifl  an  account 
which  defendants  iiad  bought  in  and  sought 
to  offset,  the  plaintiff's  deposition  was  taken, 
and  a  cross-interrogatory  called  for  letters 
written  by  him  to  8.  He  declined  to  produce 
them,  assigning  as  a  reason  that  they  were 
too  volumlnoiis,  and  were  largely  about  pri- 
vate matters  not  connected  with  the  case. 
Plaintiff  had  letterpress  copies.  The  testi- 
mony of  both  S.  and  plaintiff  was  to  the  effect 
that  S.  had  no  authority  to  open  the  account. 
Heldy  that  the  deposition  should  be  sup- 
pressed.--Goleman  v.  Colgate,  (Tex  )  568. 

2,  Under  the  Texas  statutes,  where  notice 
of  a  motion  to  suppress  is  waived,  and  consent 
given  to  its  consiaeration,  the  motion  should 
be  passed  upon,  although  both  parties  have 
announced  **  ready  for  trial, "  ana  the  yarj  is 
being  drawn.— Id. 

DETENITE. 

Burden  of  proof. 

In  an  action  to  recover  property  balled,  on 
account  of  a  breach  of  the  contract  by  the 
bailee,  the  ownership  and  breach  being  shown, 
the  burden  is  on  the  bailee  to  prove  waiver  of 
the  breach.— Treacy  v.  Barclay,  (Ky.)  488. 

DIVOBCE. 

Grounds. 

1.  The  husband  had  been  for  several  years 
habitually  violent  and  abusive  towards  the 
wife;  had  frequently  called  her  a  liar  in  the 
presence  of  others,  and  charged  her  on  one 


occasion  with  adultery  with  his  brother-in- 
law,  and  had  then  used  personal  violence  to- 
wards her.  and,  at  the  time  of  the  birth  of  one 
of  her  children,  had  accused  her  of  being  un- 
faithful, and  stated  that  he  believed  another 
man.  naming  him,  was  the  father  of  the 
child ;  and  by  such  conduct  had  rendered  her 
condition  unbearable,  so  that  she  was  forced 
to  leave  him.  The  wife  was  shown  to  be  a 
woman  of  excellent  character.  Held^  that 
she  was  entitled  to  a  divorce.— Lyle  v.  Lyle, 
(Tenn.)  878.* 

Custody  of  children. 

2.  Where  the  wife  is  shown  to  be  an  edu- 
cated, refined  woman,  and  able,  from  her 
own  means,  to  maintain,  support,  and  eduoate 
her  child,  and  where  it  appears  to  be  to  the 
best  interest  of  the  child,  she  should  be 
awarded  its  custody. — Id. 

Domicile, 

See  Venue  in  Civil  Cases. 

DOWBB. 

Assignment—Jurisdiction. 

1.  Code  Ark.  art,  7,  §  34,  transferred  to  the 

Srobate  court  "such  exclusive  original  iuris- 
Ictlon  in  matters  relative  to  •  •  *  the  es- 
tates of  deceased  persons  ♦  ♦  ♦  as  is  now 
vested  in  the  circuit  court.**  The  circuit 
court  of  probate  and  the  circuit  court  in  chan- 
cery had  previously  exercised  concurrent  ju- 
risoiction  in  matters  relating  to  assignments 
of  dower.     Held  that,  under  the  Code,  the 

Erobate  court  and  the  circuit  court  in  chancery 
ave  concurrent  jurisdiction  in  such  nuttters. 
—Ex  parte  HUliard,  (Ark.)  926. 

2.  Tne  widow  of  a  decedent  petitioned  the 
probate  court  for  an  assignment  of  dower, 
and  that  court  entered  a  judgment,  and  ap- 
pointed commissioners  to  carry  it  into  effect. 
Subsequently  she  filed  a  bill  in  chancery  to  re- 
strain the  execution  of  the  probate  judgment, 
and  for  an  assignment  of  dower  by  the  chan- 
cery court,  ffeldi  that  although  the  circuit 
court  in  chancery  had  concurrent  jurisdiction 
with  the  probate  oourt,  the  bill  was  rightly 
dismissed.— Id. 

EASEMENTS. 

Establishment. 

Defendant's  grantor  conveved  to  H.  a  part 
of  a  city  lot,  the  deed  containing  recitals  call- 
ing for  a  street  bounding  the  lot  conveyed 
which  did  not  then  exist,  but  which  "the 
grantor  agreed  to  open ;  the  part  to  be  taken 
for  the  street  being  then  used  SB  the  grantor's 
garden,  etc.  Subsequently  he  conveyed  an- 
other portion  of  the  lot  to  defendant,  embrac- 
ing the  part  intended  for  the  street.  Hekl, 
that  if  the  recitals  in  the  deed  from  the 
grantor  to  H.  were  sufficient  to  invest  the 
grantee,  and  those  holding  under  him,  with 
an  easement  in  the  parcel  of  land  which  em- 
braced within  its  boKlidaries  the  proposed 
street,  the  right  was  lost  by  a  failure  to  bring 
suit  to  establish  such  easement  within  five 
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yean  from  the  date  of  the  ntfistrtttton  of  the 
deed  to  defendant.— <Hty  of  Galyeston  ▼.  WiUr 
iama,  (Tex.)  860. 

EJECTMENT. 

See,  alBOi  Trespass  to  Try  TUle. 
Limitation  of  actions,  see  lAmitcOion  of  Ao- 
Ucmsj^, 

Adverse  possession. 

1.  Plaintiff  claimed  land  under  a  parol  pur- 
chase, supported  by  adverse  possession  during 
the  statutory  period  by  cultivating  part  of  the 
land,  the  residue  being  unindosed.  The  court 
charged  that,  if  plaintiff  was  in  actual  posses- 
sion of  the  cultivated  part  of  the  land  onlv,  he 
could  recover  no  more.  The  jury  found  for 
defendant.  Held  that,  since  plaintiff  claimed 
constructive  possession  of  the  whole  tract  by 
actual  possession  of  part,  his  failure  to  obtain 
a  verdict  for  that  part  made  the  instruction 
as  to  the  residue  immaterial.^Hames  v.  Har- 
ris, (Ark.)  288.* 

2.  Where  defendants  claim  title  by  adverse 
possession  and  the  statute  of  limitations,  they 
need  not  show  that  their  holding  is  exclusive 
of  the  title  of  any  other  persen.~Martin  v. 
Skipwith,  (Ark.)  6x4  • 

8.  Proof  of  adverse  possession  is  admissible 
under  a  general  denial. —  Holmes  v.  Kring, 
(Mo.)  847.^ 

Equitable  defense. 

4.  In  ejectment  by  one  claiming  under  a 
trustee^s  deed,  the  answer  set  up  the  equitable 
defense  that,  at  the  time  of  the  sale  under  the 
trust  deed,  the  notes  which  it  secured  were 
fully  paid,  and  that  the  sale  was  otherwise 
fraudulent;  and  asked  that  the  sale  be  set 
aside  if  the  notes  should  be  found  to  be  paid, 
or  to  redeem  if  found  otherwise.  Held^  that 
the  refusal  to  strike  out  this  defense  was  not 
error.— Bstes  v.  Fry,  (Mo.)  660. 

Pleading. 

5.  The  answer  contained  a  general  denial, 
and  set  up  an  equitable  defense,  alleging  that 
plaintiff's  title  was  in  trust  for  defendant. 
The  reply  admitted  the  allegations  of  the  an- 
swer as  to  the  manner  in  which  plaintiff  ob- 
tained title,  but  denied  the  trust.  Meld  that, 
the  title  being  admittedly  in  plaintiff,  the  only 
issue  was  that  presented  bv  the  equitable  de- 
fense, and  a  finding  for  plamtiff  on  that  issue 
entitled  her  to  judgment.— Schuster  v.  Schus- 
ter, (Mo.)  259. 

Evidence. 

6.  Deeds  constituting  a  chain  in  plaintiffs 
title,  admitted  by  the  answer,  need  not  be  pro- 
duced on  trial— Russell  v.  Qlasser,  (Mo.)  862. 

Improvements. 

7.  Rev.  St  Mo.  S  2269,  provides  that,  on 

Judgment  for  plaintiff,  defendant  may  recover 
or  Improvements  made  in  good  faith  before 
notice  of  plaintiff's  claim;  section  2262  pro- 
vides that  plaintiff  mav  elect  to  relinquish  the 
land  and  take  its  value  less  the  Improvements ; 
section  2268  provides  that  if  the  improvements 
are  worth  more  than  f!be  land,  the  court  may 
order  that  defendant  take  the  land,  and  pay 
the  ascertained  value,  and  in  aef  ault,  plaintiff 


shall  take  the  land  free  from  the  <daim  for  im^- 
provements.  Held,  that  these  sections  must 
be  read  together,  and  a  judgment  that  defend- 
ant take  the  land  on  payment  of  the  value, 
without  plaintiff's  election  to  take  such  value, 
was  unauthorized.— Stump  v.  Hombock,  (Mo.) 
856. 

ELECTIONS  AND  VOTBBS. 

Local  option  elections,  see  IntoxicaUng  Liq- 
'Uor8,^9. 

Begistration. 

1.  Act  Mo.  March  81, 1888.  entitled  *"  An  act 
to  provide  for  the  registration  of  all  voters  in 
cities  having  a  population  of  more  than  100,000, 
and  to  govern  elections  in  such  cities,  and  to 
create  the  ofQce  of  recorder  of  voters,  **  by  its 
operation  repeals  article  10  of  the  charter  of 
Kansas  City,  creating  the  office  of  supervisor 
of  registrauon.-^tate  v.  Dokm,  (Mo.)  806. 

Conduot  of  electUmB. 

2.  In  an  election  contest  findings  that  the 
polls  were  in  charge  of  the  ragolar  officers, 
who  received  and  deposited  the  ballots  in  the 
usual  wav;  that  there  were  no  discrepimGies 
in  the  vote  and  the  poll-list;  that  after  com- 
pleting, and  announcing[  the  count,  the  officers 
adjourned  to  the  following  morning:  that  the 
ballots  and  poll-books  were  deposited  in  a 
wardrobe  with  a  combination  lock,  hut  no  one 
stayed  to  watch  them:  that  the  next  morning 
the  returns  were  completed, — will  not  warrant 
a  setting  aside  of  the  election  returns.— Powell 
V.  Hohnan,  (Ark.)  605. 

8.  Const.  Ey.  art.  8.  §  16,  provides  that  all 
elections  shall  be  h€Aa  between  6  o'clock  in  the 
morning  and  7  o'clock  in  the  evening,  and 
Gen.  St.  E^y.  art.  7,  c  88,  S  8,  provides,  when 
another  than  the  person  returned  shall  have 
received  the  highest  number  of -legal  votes,  he 
shaU  be  adjudged  elected.  JBeZd,  that  the 
candidate  having  the  hif^eat  number  of  legal 
votes  at  7  o'clock  in  the  evening  was  elected, 
and  that  all  votes  accepted  and  counted  after 
that  hour  were  iUegal.--Vam^  v.  Justioe, 
(Ky.)467. 

4.  Under  fit.  Tex,  providing  that  ballots 
shall  be  printed  without  any  aevice  thereon 
except  the  names  of  the  oandidates,  the  sev- 
eral offices  to  be  filled,  and  the  name  of  the 
political  party  whose  candidates  are  on  the 
ticket,  ballots  with  ^Demoeratie  Party"  at 
the  head  of  the  ticket,  and  ** People's  Ticket" 
in  the  center,  are  not  in  violation  of  the  law, 
nor  calculated  to  deceive— Williams  v.  State, 
(Tex.)  845. 

Irregularities* 

5.  Where  an  election  is  held  within  the 
hours,  and  at  the  plaoe  designated  by  law, 
mere  irregularities  in  the  appointment  of  offi- 
cers, or  in  their  proceedings,  will  not  vitiate 
the  poll,  nor  disfranchise  a  legal  voter,  unless 
the  merits  of  the  case  are  affected,  when  the 
statute  should  be  oonstnied  as  mandatory.— 
Vamey  v.  Justice,  (Ky.)  457. 

Contest— -Evidenoe. 

6.  When  the  ballots  cast  at  an  election, 
after  being  returned  to  the  clerk  of  the  county 
for  safe-keeping,  are  by  him  placed  in  a  room 
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wltb  insecure  fastenings,  and  remain  there  a 
week  or  more,  they  cannot  he  received  in  eTi< 
dence  in  a  contest  between  opposing  candi- 
dates at  such  election.— Powell  v.  fiolmani 
(Ark.)  506. 

7.  In  an  action  to  determine  the  result  of  an 
election,  the  books  of  the  commissioners' 
court  are,  in  Texas,  properly  admissible  as 
prima /aci«eviaence  of  the  vote.— Williams 
▼.  State,  (Tex.)  845. 

EMINENT  DOMAIN. 

Frooedure. 

1.  Under  the  provisions  of  Gen.  SL  Ky.  p. 
988,  in  the  condemnation  of  property  for  pub- 
lic use,  the  execution  of  a  bond  with  suret:^  is 
such  compensation  as  authorised  the  taking 
possession  of  the  property  by  those  authoriaea 
to  construct  the  work.  —  Covington  Short- 
Route  Ry.  Transfer  Go.  t.  Piel,  (Ky.)  122. 

Bight  to  damages. 

2.  To  recover  for  an  injury  to  property  by 
obstructing  a  street  on  which  it  abuts,  the 
plain tiif  must  show  damages  special  and  pecu- 
liar to  his  property,  ana  different  in  kind 
ftom  those  suffered  oy  the  public  generally; 
and  this  rule  is  not  affected  by  Const.  Mo. 
1875,  art.  2.  S  21,  which  provides  that  "private 
property  soall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  **— Rude 
V.  City  of  St.  Louis,  (Mo.)  257.» 

8.  Plaintiff  is  not  entitled  to  recover  dam- 
ages for  injury  to  property  by  obstructing  the 
street  on  which  it  abutted  500  feet  from  the 

groperty,  when  it  appears  that  his  onlv  injury 
I  his  inability  to  use  that  street,  which  in- 
convenience is  suffered  alike  by  the  public 
generally.— Id. 

EQUITT. 

Bee,  also,  Injunction:  Specific Perfcrmtmee; 
Trusts. 

Jurisdiotion. 

1.  Equity  will  not  interfere  with  the  pro- 
ceedings in  the  probate  courts  for  the  settle- 
ment of  estates,  to  correct  mere  errors  or  ir- 
regularities, unless  they  are  sufficiently  gross 
to  raise  the  presumption  of  fraud.— Jaco way 
V.  Dyer,  (Ark.)  902. 

2.  Where  the  claim  of  an  administrator 
against  his  intestate's  estate  has  been  allowed 
bv  the  probate  court,  equitv  will  not,  in  the 
absence  of  proof  that  the  allowance  was  ob- 
tained by  fraud,  accident,  or  mistake,  set  it 
aside  on  the  ground  that  it  was  barred  by  lim- 
itation.—Id. 

Beformation  of  contracts. 

3.  Defendant,  by  general  warranty  deed,  at- 
tempted to  convey,  by  metes  and  bounds,  a 
piece  of  hmd  containing  45  acres,  more  or  less, 
known  as  the '^Mask  Place,  "to  plaintiff.  The 
description  included  15  acres,  originally  be- 
longing to  the  so-called  ^^Mask"  tract  pre- 
viously sold  to  a  third  person,  who  was  in  the 
actual  possession  under  a  recorded  title.  The 
deed  was  executed  and  received,  in  the  belief 
that  it  conveyed  the  *^Mask  Place,  **  as  it  was 
then  known,  and  understood  to  contain  46 


acres.    Held,  such  a  mutual  mistake  as  would 
be  reformed.— Clark  v.  Roots,  (Ark.)  728.* 

4.  The  grantor  of  a  lot  described  by  dis- 
tances which  have  determined  the  amount  of 
the  purchase  price  paid  at  so  much  per  acre, 
having  directed  the  vendee  to  move  his  fence 
so  as  to  include  enough  of  an  adjacent  lot  of 
the  grantor's  to  cover  a  shortage,  is  estopped 
to  ask  for  a  reformation  of  his  deed.— Witt- 
becker  v.  Welters,  (Tex.)  788. 

Laches. 

5.  A  deed  will  not  be  set  aside  for  fraud 
where  it  was  executed  more  than  10  years  be- 
fore action  brought,  during  which  time  plain- 
tiff was  of  age.— Hoffert  v.  Miller,  (E^.)  447* 

Pleading— Answer. 

6.  Where  an  answer  did  not  ask  for  a  lien 
on  land  for  the  balance  due,  or  for  a  sale  to 
pay  it,  and  the  judgment  recited  that  plain- 
uiis  had  ''waivea  the  deflcienqy  in  the  prayer 
in  the  answer  and  cros»-petition,  **  the  objec- 
tion to  the  pleading  cannot  be  raised  in  the 
appellate  court. —  Gifford  v.  MulUns,  (Ky.) 

Fraotioe. 

7.  Where  an  equitable  defense  is  Interposed 
in  an  action  at  law,  the  submission  Xo  a  jury 
of  facts  triable  in  equity  by  the  court  cannot 
be  taken  advantage  of  on  appeal,  where  no 
objection  thereto  has  been  made  in  the  court 
below.— Bstes  v.  Fry,  (Mo.)  660. 

Auditor's  report. 

8.  An  auditor's  report  in  accounting,  need 
not  contain  the  evidence  on  which  his  conclu- 
sions are  based,  the  foundation  of  items  ob- 
jected to  being  triable  de  novo  by  a  jury.— 
Richie  V.  Levy,  (Tex.)  685. 

9.  Auditors,  to  whom  partnership  accounts 
are  referred,  have  authority  to  report  their 
conclusions,  i>oth  of  fact  and  law,  in  the  prem- 
ises.—Id. 

10.  An  auditor's  report  is  admissible  as  evi- 
dence after  the  exceptions  thereto  have  been 
properly  overruled. — ^Id. 

Exceptions. 

11.  An  exception  to  the  confirmation  of  a 
report  of  auditors  in  a  partnership  accounting, 
that  the  auditors  construed  the  partnership 
agreement  so  as  to  charge  plaintiff  with  mon- 
ey paid  out  by  defendant,  without  reporting 
any  facts  or  proof  of  such  amounts,  is  not  well 
taken  where  the  court  heard  other  evidence 
as  to  all  the  items  objected  to,  disallowed  one, 
and  did  not  enter  judgment  on  the  others,  be- 
cause the  pleadings  did  not  ask  for  it.— Id. 

13.  When  an  auditor's  report  is  regularly 
made,  speciflo  exceptions  must  be  taken  to  the 
items  complained  of,  these  not  being  review- 
able on  a  general  exception.— Id. 

Sale  by  order  of  eonrt. 

IS.  The  commissioner  refused  to  accept  the 
bid  of  the  debtor,  but  subsequently  the  chan- 
cellor granted  him  the  privilege  of  giving 
bond,  and  taking  the  property  at  his  bid,  which 
he  failed  to  do.  Held,  that  exceptions  to  the 
commissioner's  report  were  promptly  over- 
ruled, as  the  debtor  had  the  full  benefit  of  his 
offer.— Creuts  v.  Enecht,  (Ky.)  717. 
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Opening  decree  after  judgment  on 
appeal. 

14.  In  a  suit  in  equity  against  resident  and 
non-resident  defendants^  the  latter  were 
served  by  publication,  but  did  not  appear  to 
defend,  and  an  order  '^gtro  confesBo  was  entered 
against  them.  The  resident  defendants  ap< 
peared  and  obtained  a  decree,  which,  upon  ap- 
peal, was  reversed  bv  the  supreme  court. 
The  non-resident  defendants  subsequently 
petitioned  the  court  for  leave  to  answer,  in 
accordance  with  CJode  Tenn.  %%  4879, 4381 ,  (New 
CkKle,  %%  5122,  5124,)  providing  that  in  such 
cases  the  decree  shall  not  be  absolute  for  three 
years,  or  for  six  months  from  the  service  of  a 
copv  thereof  u]^n  the  defendant,  and  that 
within  such  periods  respectively  the  defend- 
ant may  **  be  admitted  to  answer  the  bill,  upon 
petition  showing  merits;  •  •  •  and  such 
other  proceedings  may  be  had  thereon  as  if 
the  cause  were  then  newly  begun. "  The  court 
struck  the  petition  from  the  file.  He2^,  upon 
appeal,  that  the  formalities  proscribed  by  the 
Code  having  been  complied  with,  the  proceed- 
ing could  not  be  regarded  as  one  to  review  the 
decision  of  the  supreme  court  upon  the  prior 
appeal,  and  the  defendants  were  entitled  to 
the  relief  they  claimed.— Brown  v.  Brown, 
(TennJ  869. 

15.  The  "merits"  necessary  to  support  the 

Setition  need  not  be  facts  additional  to  those 
isolosed  in  the  original  suit,  but  any  issues 
of  law  or  fact  which  would  ground  the  suit  if 
newly  begun.— Id. 

16.  As  the  petition  is  for  leave  to  answer,  it 
need  not  be  accompanied  by  the  answer.— Id. 

17.  Three  years  within  which  the  petition 
may  be  presented  runs,  where  an  appeal  has 
been  prosecuted,  from  the  date  of  the  final  de- 
cree of  the  supreme  court.— Id. 

18.  The  non-resident  defendants  are  not  pre- 
cluded from  petitioning  on  the  ground  that 
they  were  members  of  a  class  having  a  com- 
mon right  of  defense,  and  therefore  bound  by 
the  decree  in  the  suit,  the  bill  not  alleging 
that  the  suit  was  brought  against  them  in 
that  character.— Id. 

19.  A  resident  defendant,  who  has  previ- 
ously appeared  and  answered  in  the  suit,  can- 
not subsequently  join  with  the  non-resident 
defendants  in  their  petition,  although  he  may 
have  special  grounds  for  his  application  for 
relief,  out  his  remedy  (if  any)  is  by  original 
bm,-Id. 

EBROB,  WBIT  OP. 

When  lies. 

1.  Upon  the  abandonment  of  an  appeal  after 
it  has  been  perfected,  if  the  appellee  does  not 
claim  an  afQrmance,  a  writ  oi  error  may  be 
sued  out,  though  too  late  for  return  to  the  en- 
suing term  of  the  supreme  court.— Schonfield 
V.  Turner,  (Tex.)  62«. 

Defective  citation. 

2.  On  petition  for  writ  of  error  by  certain 
intervenors  alleging  a  judgment  against  the 
defendant  and  interveners,  where  the  citation 
in  error  described  the  judgment  as  against  de- 
fendant alone  for  the  amount  claimed,  and  all 
costs,  whereas  judgment  was  against  defend- 


ant for  a  portion  of  the  costs  only,  and  the 
citation  showed  no  judgment  against  plaintaff 
in  error,  the  suit  should  not  be  disnuaaed,  as 
the  petition  was  good,  but  should  be  stricken 
from  the  docket  until  a  proper  citation  should 
be  served.— Id. 

ESCAPE. 

Indictment. 

An  indictment  for  an  attempt  to  break  pris- 
on is  sufficient  if  it  employs  the  phraseology 
of  the  statute  creating  the  offense. — State  v. 
Johnson,  (Mo.)  77.* 

ESTOPPEL. 

By  deed,  conveyance  by  married  woman,  see 
Hnsbamda/nd  Wi^e,  4. 
record,  see  Pcvvties,  4. 
In  pais^by  surrender  of  leases  see  LafidUyrd 

and  Tenant,  2. 
failure  of  surety  to  compel  discharge  of 

debt,  see  Principal  and  Surety,  2w 
of  municipal  corporation  by  non-acoept- 

ance  of  dedication,  see  Dedtcation. 
to  deny  partnership,  see  Assi^^nmentfor 

BenejU  of  CredUors,^ 

By  record. 

1.  A  judgment  creditor,  who  has  assigned 
his  judgment  on  the  record  ^for  value  re- 
ceived *'  to  the  purchaser  at  the  judgment  sale, 
is  estopped  to  set  up,  against  one  who  hcma 
fide  takes  a  mortgage  of  the  promisee  sold, 
from  said  purchaser  in  possession  after  con- 
firmation of  the  sale,  that  the  purchaser  paid 
nothing,  but  bought  for  the  creditor's  benefit. 
—Craig  V.  Turley's  Adm'r,  (Ky.)  648.* 

In  pais. 

2.  The  vendees  of  certain  land  gave  their 
notes  for  the  purchase  money.  Afterwards 
they  left  the  land,  the  vendors  taking  poesee- 
sion :  the  evidence  tended  to  show  that  the 
vendees  had  declared  to  third  persons  their 
intention  to  abandon  the  land  to  the  vendors; 
upon  the  belief  that  this  was  the  case,  the 
vendors  allowed  their  rights  under  the  notes 
to  expire  by  limitation.  Held,  that  the  ven- 
dees were  not  estopped  from  Maiming  an  ex- 
isting interest  in  the  land.— Bynum  v.  Preston, 
(Tex.)  428.* 

3.  In  the  absence  of  express  authority,  the 
representations  of  the  city  attorney  and  treas- 
urer, made  to  an  assignee  of  a  judgment 
against  the  city  before  the  assignment,  that 
the  judgment  would  be  settled,  will  not  estop 
the  city  to  allege  that  the  judgment  was  oh- 
talned  by  fraud,  on  bonds  already  in  judg- 
ment, and  stolen  from  the  papers  in  that  case. 
—Taylor  v.  NashviUe  A  C.  R.  C?o.,  (Tenn.)  998. 

Pleading. 

4.  In  an  action  against  a  bank  to  recover 
money  paid  on  forged  checks,  a  plea  aUesijig 
that  plainUH  was  estoiq^ed  by  reason  of  hav- 
ing received  his  pass-book  and  oheokB,  and  by 
having  failed  to  use  due  diligence  to  detect 
the  forgeries  within  a  leasonaole  time,  ia  bad, 
inasmuch  as  it  does  not  allege  or  show  any 
injury  to  defendant  by  reason  of  such  delay. 
— Weinstein  v.  National  Bank,  (Tex.)  171. 
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EVIDENCE. 

In  general,  see  Criminal  Law,  26-36:  Depo- 
aUion;  Ejectment,  (i;  Forgery ,  6,6;  JEZomi- 
dde,  28-83;  Larcenv.  19-22;  Libel  and 
Slander;  Perjuryy  1 ;  Trespass  to  Try  Title, 
9-11;  Witness. 

Competenoy  and  relevancy,  see  Bov/ndaries, 
4,  6;  CorporatUm8y2\  Counties,  4;  Dawr- 
agents ;  Death  by  Wrongful  Act^  2;  Deed^ 
12;  Equity^  10;  Office  a7id  Officer,  &;  Par- 
ties, 1;  Perjury,  1\  Powers,  2;  Principal 
aiid  Agent,  1,  2^;  WUls,  2. 

Declaratfons,  see  PartnersMv,  1. 

Order  of  proof,  see  Forgery,  o. 

Sest  and  seoondary. 

1.  Rev.  St.  Mo.  §  2895,  relating  to  deeds 
made  by  officers  upon  sales  under  executions, 
provides:  ^Everv  deed  executed  and  ac- 
jcnowledged  ♦  *  *  or  proved  shall  be  re- 
corded as  other  conveyances  of  land;  and 
thereafter  such  deed,  or  a  copy  thereof,  or  of 
the  record,  certified  oy  the  recorder,  shall  be 
received  in  evidence  in  any  court  In  tnis  state, 
-without  further  proof  of  the  execution 
thereof. "  Held,  that  the  certified  copy  from 
the  recorder  of  a  sherifTs  deed  was  primary 
evidence,  and  it  was  not  necessary  to  produce 
the  original  or  prove  its  loss.— Hammond  v. 
Johnston,  (Mo.)  83;  Same  v.  Gordon,  (Mo.) 
08:  Same  v.  Horton,  (Mo.)  94. 

2.  A  certified  copy  of  a  sheriff's  deed  being 
in  evidence,  an  instruction  was  given  that  the 
deed  would  be  presumed  from  the  record  en- 
try of  the  sheruTs  acknowledgment.  Held, 
that  the  copy  was  prima  fade  equal  to  the 
original,  and  the  instruction  was  erroneous, 
but  in  view  of  the  force  and  effect  of  the  deed, 

immaterial.  —  Hammond   v.   Johnston, 


(Mo.)  88. 

8.  in  trespass  to  try  title,  a  certified  copy  of 
a  deed  was  offered  in  evidence,  on  the  ground 
that  the  original  had  been  sent  to  the  clerk  of 
a  court  in  another  jurisdiction,  with  a  com- 
mission to  take  depositions.  The  clerk  had 
been  written  to  several  times  for  the  deed, 
but  had  made  no  reply.    No  other  effort  ap- 

Sared  to  have  been  made  to  procure  the  deed. 
eUL   erroneously     admitted.  —  Crafts    v. 
Dougherty,  (Tex.)  850.» 

4.  The  testimony  of  a  witness,  who  had  been 
a  clerk  in  the  general  land-office,  that  he  had 
seen  certain  transfers  of  a  lana-warrant  on 
file  there  as  late  as  1877,  and  that  shortly  after 
th^  were  missed  from  the  file,  is  not  proper 
iKOa  sufficient  proof  of  their  loss  to  admit 
parol  evidence  as  to  such  transfers.— Rhodus 
V.  Bansom,  (Tex.)  849.* 

5.  In  an  action  against  a  tax  collector  and 
his  sureties  for  failure  to  pay  over  taxes  col- 
lected, the  bond  and  approval  are  the  best 
evidence  of  the  time  of  such  collector's  quali- 
fication, and  the  admission  of  oral  evidence 
for  that  purpose  is  error.— Webb  County  v. 
Gonzales,  (Tex.)  781. 

6.  Where  it  is  necessary  to  prove  title  by 
deed,  and  it  is  in  the  possession  of  a  third 
person  outside  the  jurisdiction  of  the  court, 
and  he  refuses  to  part  with  it,  secondary  evi- 
dence of  its  contents  is  admissible,  where  the 
execution  of  the  deed  is  duly  proven.—Her- 
vey  V.  Edens,  (Tex.)  806. 


7.  A  witness  cannot  testify  to  the  dates  of 
payments  evidenced  by  stubs,  if  such  testi- 
mony is  merely  as  to  the  contents  of  the 
stubs,  and  not  as  to  facts  of  which  the  wit- 
ness nas  personal  knowledge.— Webb  County 
V.  Gonzales,  (Tex.)  781. 

8.  Records  of  deeds  are  not  admissible, 
without  accounting  for  the  absence  of  the 
originals.— Russell  v.  Glasser,  (Mo.)  862.* 

Hearsay. 

9.  In  an  action  for  personal  injuries  result- 
ing, as  alleged,  in  the  death  of  plaintiff's  hus- 
band, the  issue  being  whether  death  was 
caused  by  such  injuries,  a  witness  testified 
that  his  uncle,  the  deceased,  sent  for  him  to 
bring  this  suit,  and  then  told  him  ^'he  was 
broken  up  and  crippled.  Held,  error.— Louis- 
ville &  St.  R.  Co.  V.  Stacker,  (Tenn.)  737. 

DeoIaratioDB  and  admissions. 

10.  The  declaration  of  the  seller  of  person- 
alty, made  after  the  sale  and  deliveiy  of  the 
property  to  the  purchaser,  but  not  in  his  pres- 
ence, is  inadmissible  against  the  purchaser.— 
Boaz  V.  Schneider,  (Tex.)  402. 

"  Hes  gest®. 

11.  What  a  person,  not  called  as  a  witness, 
who  walb  with  plaintiff  when  he  was  injured 
said  in  his  presence  10  minutes  after  the  acci- 
dent occurred,  and  while  plaintiff  was  still  un- 
conscious, is  not  competent,  either  as  a  part 
of  the  res  gestae  or  as  an  admission  of  plain- 
tiff.—Gulf,  C.  &  S.  F.  R.  Co.  V.  Meore,  (Tex.) 
681.* 

Opinion. 

12.  Before  the  trial,  plaintiff  told  witness 
that  if  he  would  tell  the  truth  about  the  mat- 
ter he  would  not  lose  anything.  Witness  ot- 
tered, to  state  that  he  understood  this  as  a 
hint  to  testi^  in  plaintiff's  favor.  The  evi- 
dence was  objected  to  as  being  merely  the 
opinion  of  the  witness.  Held,  that  it  was 
properly  excluded,  it  being  for  the  jury  to 
judge  the  meaning  of  the  expression.— Gulf , 
C.  &.  S.  P.  R.  Co.  V.  Fox,  (Tex.)  SCO.* 

13.  In  an  action  to  make  defendant  a  trustee 
of  money  alleged  to  have  been  paid  twice  on 
collateral  security,  and  fraudulently  retained, 
the  discount  books  of  defendant's  bank  showed 
the  discount  of  the  collaterals  in  question; 
and  a  witness,  defendant's  note  clerk,  was 
asked  whether  he  had  turned  over  the  securi- 
ties to  the  teller,  to  which  he  answered,  over 
objections  by  plaintiff,  that,  from  seeing  the 
entries  in  his  handwriting,  he  thought  he  did, 
as  that  was  the  custom.  Held,  that  the  an- 
swer was  competent  to  verify  the  entries,  and 

grove  the   invariable  custom.— Mathias  v. 
I'Neill,  (Mo.)  253. 

Documents. 

14.  Papers  coming  from  the  proper  custody 
and  purporting  to  be  the  collector's  return  of 
taxes  collected,  some  being  indorsed  with  the 
collector's  name,  are  competent  in  an  action  on 
his  bond  for  failure  to  account,  though  not 
signed  by  the  collector  himself,  nor  sworn  to ; 
and  error  in  their  rejection  is  not  cured  by  the 
improper  admission  of  a  county  ledger  con- 
taining their  footings  as  debits  against  the  col- 
lector, there  being  no  findings  to  show  whether 
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the  court  considered  such  footings.— Webb 
CouDty  V.  GonzaleSj  (Tex.)  781. 

15.  A  deed  is  admissible  to  prove  extraneous 
facts,  of  which  the  jury  are  the  sole  judges, 
oyer  the  objection  that  no  proof  has  been  of- 
fered of  its  delivery,  and  that  the  grantee  has 
denied  its  acceptance,  as  these  are  the  ques- 
tions for  the  jury  to  determine. — Bilger  v. 
Buchanan,  (Tex.)  408. 

16.  A  certificate  of  a  clerk  of  a  recorded 
deed  certijies  to  all  that  must  be  upon  the  deed, 
before  it  can  be  recorded,  indudmg  file-mark 
and  date  of  record ;  and  it  is  not  necessary  to 
state  in  the  certificate  that  the  copy  of  them 
is  a  correct  copy  of  tbe  record.— Oopelin  v. 
Shuler,  (Tex.)  668. 

17.  When  a  transcript  states  that  a  seal  was 
attached  to  a  certificate,  and  the  clerk  so  certi- 
fies, the  fact  that  it  was  not  so  attached  must 
be  made  to  appear  below,  in  order  to  be  con- 
sidered.—Id. 

Parol  evidence. 

18.  In  an  action  by  an  administrator  to  re- 
cover the  proceeds  of  a  note  alleged  to  have 
belonged  to  deceased,  and  the  assignment  of 
which  was  alleged  to  have  been  procured  by 
fraud  and  undue  influence,  whica  defendant 
denied,  and  claimed  the  note  as  a  gift.  The 
assignment  purported  to  be  for  value.  Held, 
that  it  was  competent  for  defendant  to  show 
the  note  was  a  gift.— Hall  v.  Knappenberger, 
(Mo.)  881. 

19.  In  an  action  for  tbe  purchase  price  of 
land,  where  the  sale  is  denied  and  the  deed  is 
lost,  parol  evidence  of  an  agreement  made  be- 
fore the  date  of  the  deed,  and  in  pursuance  of 
which  the  deed  was  executed,  is  admissible  to 
disprove  the  denial,  and  to  corroborate  the 
person  claiming  that  a  sale  was  made.— Mitoh- 
eU  V.  AUen,  (l%x.)  745. 

Evidence  at  former  trial  and  in  an- 
other BUit« 

20.  On  the  second  trial  of  an  action  against 
a  railroad  company  for  negligently  causing 
death,  plaintiff  offered  in  evidence  testimony 
alleged  to  have  been  g^ven  on  the  former  trial, 
as  preserved  in  the  bill  of  exceptions  filea 
therein,  the  witness  having  since  become 
mentally  incompetent;  but  there  was  no  evi- 
dence that  such  testimony  was  substantially 
the  same  as  given  by  the  witness.  Held,  that 
its  admission  was  error,  and  that  as  it  tended 
to  show  that  the  accident  occurred  in  a  street 
crossing,  while  other  witnesses  testified  that 
it  occurred  elsewhere,  the  evidence  could  not 
be  said  to  have  been  harmless.— SooviUe  v. 
Hannibal  «&  St.  J.  R.  Ck>.,  (Mo.)  654. 

21.  In  the  trial  of  an  action,  plaintiffs  of- 
fered in  evidence  a  deposition  of  the  defend- 
ant, taken  in  another  action,  in  regard  to  the 
same  subject-matter.  The  only  objection  to 
the  deposition  was  that  it  was  not  properly 
taken,  as  required  by  statute.  Held  properly 
admitted  as  an  admission  of  the  defendant. — 
Bilger  v.  Buchanan,  (Tex.)  406. 

Competency  and  relevancy. 

22.  Plaintiff,  as  county  treasurer,  had  made 
an  overpayment  on  a  warrant  against  the 
county,  and  brought  an  action  against  a 
banker,  into   whose   hands   the  money  had 


come,  to  declare  him  tm^^tee  for  such  amount, 
and  for  an  accounting.  On  the  trial,  plaintiii 
was  asked  whether,  at  the  time  he  made  de- 
posits in  defendant's  bank,  he  regarded  it  as 
reliable.  Held  immaterial  to  the  issue.— M»- 
thias  V.  O'Neill,  (Mo.)  258. 

28.  In  a  suit  to  recover  money  alleged  to 
have  been  paid  defendants  by  mistake,  and 
through  fraud  on  their  part,  an  offer  by  plain- 
tiff to  show  that  her  house  in  which  she  lived 
was  about  to  be  sold  under  a  vendor's  lien 
was  properly  refused.  — Oilliam  v.  Alford, 
(Tex.)757. 

Evidence  made  competent  by  that 
of  adverse  party. 

24.  Where  plaintiff,  in  trespass  to  trv  title, 
impeaches  the  description  of  the  deed  from 
himself  under  which  defendant  claima,  the 
latter  may  show  that  he  has  paid  in  full  for  all 
the  land  conveyed  thereby,  and  that  plaintiff 
has  orally  confirmed  the  deed.— Wittbeeker 
V.  Welters,  (Tex.)  788. 

Weight  of  evidence. 

25.  Defendants  showed  by  detailed  btat»- 
ments  that  they  were  not  indebted  to  plain- 
tiff ;  these  statements  were  not  denied,  except 
in  a  general  way,  by  plaintiff  in  a  deposition 
taken  before  defendants  gave  theirs.  Held^ 
that  the  weight  of  evidence  was  clearly  in 
favor  of  defendants.  —  Wilson  v.  Halsted. 
(K^y.)  31. 

EXCEPTIONS,  BILL  OF. 

FiUng. 

In  Texas  bills  of  exceptions  filed  more  than 
10  days  after  the  expiration  of  the  trial  term 
of  the  court  below  will  not  be  considered  on 
appeal.— Stewart  v.  State,  (Tex.)  817.« 

EXECUTION. 

See,  also,  Attachment;  Oamishment. 
Elxemptions,  see  JExemptAons. 

VaUdity, 

1.  The  presumption  is  in  favor  of  the  regu- 
larity of  an  execution  issued  by  aJusUce  of 
the  peaoe.~Blaok  v.  Steele,  (Ky.)  28. 

Amendment. 

2.  Where  execution  is  Issued  and  levied, 
without  the  seal  of  the  clerk,  the  court  may, 
on  motion,  amend  by  directing  the  clerk  to 
aMx  his  seal  thereto.— Hall  v.  Lackmond, 
(Ark.)  510. 

8.  An  amendment  to  a  valid  writ  of  execu- 
tion made  by  order  of  court  after  levy,  relates 
back  to  the  date  of  the  writ.— Id. 

4.  And  in  such  case,  the  error  not  being  tbe 
fault  of  the  execution  creditor,  it  was  proper, 
upon  denying  a  motion  by  the  execution  debtor 
to  quash  the  writ,  to  tax  costs  against  him.— 
Id. 

Property  subject  to  levy. 

5.  Where  the  initiatory  steps  have  been 
taken  to  acquire  a  paten^  but  the  surveyor 
general  has  not  returned  the  nlat  of  the  sur- 
vey, as  against  any  person  imt  tbe  United 
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States,  the  olalinaiii  has  such  an  interest  in 
the  land  as  may  be  seized  and  sold  on  execu- 
tion.—Hammond  V.  Johnston,  (Mo.)  83;  Same 
▼.  Gtordon,  (Mo.)  93;  Same  v.  uorton.  (Mo.)  94. 

6.  The  holder  of  a  bond  for  deed  of  land  has 
an  equitable  interest  therein,  whiohis  subject 
to  ezeontion.— Hammond  ▼.  Johnston,  (Mo.) 

8ale. 

7.  (^uld.  Ark.  Dig.  c.  68,  $  57.  requiring  ad- 
vertisements of  the  sale  of  land  upon  execu- 
tion to  be  published  in  a  paper  printed  in  the 
county  where  the  land  lay,  was  so  far  re- 
pealed by  the  act  of  July  14, 1868,  requiring 
the  sale  to  be  published  in  a  newspaper  desig- 
nated by  the  goyemor  as  official,  and  not 
specifying  where  such  paper  was  to  be  printed, 
that  a  sale  made  in  Norember,  1868,  and  pub- 
lished in  a  paper  designated  by  the  governor, 
but  printed  outside  oithe  county,  was  valid. — 
Dennis  v.  Tomlinson,  (Ark.)  11. 

fiherifts  deed. 

8.  A  sheriffs  deed  was  excluded  on  the 
^ound  that  it  showed  no  impression  of  a  seaL 
The  certificate  of  acknowledgment  concluded 
as  follows:  ^Oiven  imder  my  hand  and  seal 
of  office  at  St.  Louis,  this  twenty-seventh  day 
of  January,  1834,  ^  and  was  signed  by  the  clerk. 
A  certifloi  copy,  made  10  years  oefore  the 
suit  was  begun,  indicated  that  the  record 
showed  a  seal.  By  the  law  in  force  when  the 
when  the  deed  was  made,  it  was  the  duty  of 
the  clerk  to  indorse  upon  the  deed  the  ac- 
knowledgment under  the  seal  of  the  court. 
Held,  where  the  parties  had  been  in  posses- 
sion, under  the  deed,  for  40  years,  it  would  be 
presumed  that  the  seal  was  attached.— -Ham- 
mond ▼.  (^rdon,  (Mo.)  98;  Same  ▼.  Horton, 
(Mo.)  94. 

9.  A  sheriiTs  deed  which  gave  accurately 
only  one  boundary  line  of  the  land,  but  further 
described  it  by  name  and  by  features  familiar 
in  that  neighborhood,  is  not  void  for  imcer- 
tainty  where  it  is  clearly  shown  that  the  land 
is  well  known  by  name,  and  has  once  been 
conveyed  by  name,  and  a  survevor,  who  sur- 
veyed the  land  many  years  before,  with  the 
sheriff^s  deeds  before  nim.  easilv  found  it.— 
Hammond  v.  Johnston,  (Mo.)  88;  Same  v. 
Gordon,  (Mo.)  93;  Same  v.  Horton,  (Mo.)  94. 

10.  In  an  action  for  taxes  due  from  Daniel 
Troyor.  the  service  by  publication  was  ad- 
dressed to,  and  the  judgment  entered  against. 
Daniel  Tniger.  Held,  that  the  sheriff's  deed 
executed  in  accordance  therewith  was  void.— 
Troyer  v.  Wood,  (Mo.)  690. 

Bedemption. 

11.  Lands  sold  and  conveyed  by  sheriif^s 
deed  in  Arkansas  before  January  1, 1869,  were 
not  made  subject  to  redemption  by  the  Ck>de 
of  CJivil  Procedure,  which  conferred  the  rlrtt 
of  redemption  from  sale  within  twelve 
months,  but  provided  in  section  b90,  that  no 
proceedings  had  before  January  1, 1869,  should 
oe  invalidated  thereby. — Dennis  v.  Tomlinson, 
(Ark.)  11. 

Action  to  aet  aside. 

12.  Where  a  judgment  of  a  justice's  court 
rendered  by  deiault,  after  warrant  regularly 
■erved,  is  undisputed,  execution  issued,  and 


returned  nuUa  bono,  and  a  copy  of  the  judg- 
ment is  filed  in  the  circuit  court,  and  land  sold 
under  execution  thereon,  the  judgment  debtor 
cannot,  five  years  after  the  sale,  set  it  aside 
on  the  ground  that  the  debt  was  paid  before 
the  judgment  was  rendered.— Black  v.  Steele, 
(Ky.)  2§. 

IS.  Where  the  owner  had  notice  of  a  sale  of 
land  under  execution,  and  made  no  motion  to 
set  it  aside  or  to  redeem,  although  the  pur- 
chaser afforded  him  an  opportunity  after  the 
expiration  of  the  time  for  redemption,  he  can- 
not set  aside  the  sale  for  gross  inadequacy  of 
price,  especially  where  the  purchaser  offers  to 
surrender  the  land  upon  the  payment  of  the 
debt.— Id.* 

14.  Where  a  person  seeks  to  set  aside  a 
sheriff's  sale,  cancel  Ihe  deed,  and  recover  the 
land,  upon  the  ground  that  15  years  had 
elapsed  from  the  date  of  the  judgment  to  the 
date  of  the  execution,  the  burden  of  proof  of 
such  lapse  is  on  him. — Id. 

EXECUTOHS  AND  ADTTTN- 
ISTKATOBS. 

Appointment,  see  Parties,  4. 
Equity  jurisdiction  in  matters  of  settlement. 
see  Equity  J 1,  2. 

Bight  of  executor  to  qualify. 

1.  An  executor  who  offers  solvent  sureties 
cannot  be  denied  the  right  to  qualify,  unless 
he  be  legally  or  mentally  incapable.— Hoi- 
brook  V.  Head,  (Ky.)  692. 

Set-off  against  estate. 

2.  Under  New  Ck>de  Tenn.  H  8319. 3242, 8248, 
providing  for  the  adjustment  of  debts  and  ac- 
counts actuaUv  due  to  and  from  an  intestate 
at  the  time  of  his  death,  a  bank,  which  held 
certain  stock  of  decedenVs  as  security  for  a 
debt  with  authority  to  sell  on  one  day's  notice, 
did  not  sell  the  stock  upon  maturity  of  the 
debt,  but  waited  until  after  the  death  of  the 
debtor  and  until  the  estate  had  been  declared 
insolvent.  Held^  that  it  could  not  by  wrong- 
fully selling  the  stock  secure  a  preference 
over  other  creditors  by  applying  the  excess  to 
an  unsecured  claim  a^Ednst  aeoedent. — Peters 
▼.  NashviUe  Sav.  Bank,  (Tenn.)  188. 

Compromise  of  decedent's  interest 
in  partnership. 

3.  A  testator  authorized  his  executor,  in  his 
will,  to  agree  with  the  surviving  memoers  of 
two  firms,  in  which  he  was  interested,  as  to 
the  value  of  his  one-fifth  interest,  and,  upon 
settlement,  loan  them  the  amount  due  mm, 
upon  such  terms  as  he  thought  best.  He  set- 
tled for  a  certain  sum,  part  cash,  balance  in 
equal  cash  payments  in  one,  two,  and  three 
years,  the  notes  for  the  deferred  payments  to 
be  signed  by  the  individual  members  of  the 
firm.  The  executor  allcffed  that  the  price  was 
a  fair  one,  and  the  parties  signing  the  notea 
were  responsible.  Held,  that  as  the  proof  sus- 
tained the  executor's  allegations,  and  the  will 
authorised  him  to  make  such  a  settlement  as 
he  deemed  best  for  the  estate,  the  court  prop- 
erly authorised  him  to  accept  such  sum.— Use 
V.  Ilse's  £x*r,  (Ky.)  120. 
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Bettlements  and  accounting. 

4.  An  administrator  de  bonis  non  who  re- 
ceived as  assets  his  own  notes  to  a  former  ad- 
ministrator  for  the  purchase  money  of  land, 
and  on  an  ex  parte  settlement  charged  him- 
self with  the  notes,  but  retained  possession  of 
them,  no  actual  payment  having  been  made, 
is  still  liable  on  the  notes,  both  as  adminis- 
trator and  individually;  and  a  vendor^s  lien 
reserved  therein  will  be  enforced. — Murray  v. 
Luna,  (Tenn.)  608. 

5.  An  administrator  is  not  entitled  to  credits 
for  payments  to  general  legatees,  where,  when 
they  were  paid,  ne  had  funds  in  his  hands  suf- 
ficient to  pay  debts,  which,  by  such  payment, 
became  InsufQcient,  although  the  will  provided 
that  such  legacies  should  be  paid  as  soon  as 
practicable.— Lewis  v.  Carson,  THo.)  866. 

6.  A  settlement  by  an  administrator  on  re- 
moval from  office  without  notice  to  those  in- 
terested in  the  estate,  and  none  of  the  inter- 
ested parties  being  present,  is  only  primafacie 
evidence  in  favor  of  the  administrator  subject 
to  impeachment  by  bill  to  surcharge  and  ffd- 
sify. — Murray  V.  Luna,  (Tenn.)  608. 

7.  Where  an  administrator  holds  money  be< 
longing  to  his  intestate^s  estate  for  nearly  two 
vears  before  accounting  for  it,  he  is  oharffe»- 
Dle  with  interest  from  the  time  he  collected  it ; 
but  not  with  interest  on  the  proceeds  of  a  note 
collected  by  him  until  the  note  began  to  draw 
interest.— Jacoway  v.  Dyer,  (Ark.)  902. 

8.  Where  an  administrator  had  charged  him- 
self with  com  and  cotton  which  were  after- 
wards seised  bv  the  agent  of  the  Freedmen^s 
Bureau  for  the  benefit  of  the  freedmen,  and  it 
appearing  that  they  were  entitled  to  it,  he 
should  have  credit  for  the  same  in  his  final 
account.— Id. 

Sales  nnder  order  ot  court. 

9.  Where  defendants  purchase  land  from 
one  who  bought  at  an  administrator's  sale 
held  by  order  of  the  probate  court  and  give 
a  negotiable  note  for  a  portion  of  the  purchase 
money,  and  the  administration  is  set  aside, 
they  will  not  be  compelled  to  pay  such  por- 
tions of  the  purchase  money  to  the  estate  under 
the  second  administration,  the  note  being  out- 
standing.—Halbert  V.  Heirs  of  Toung,  (Tex.) 
747, 

10.  A  purchase  of  real  estate  in  good  faith 
from  the  vendee  at  an  administrator's  sale 
h^d  by  order  of  the  probate  court,  before  pro- 
ceedings are  instituted  to  set  aside  the  admin- 
istration, will  be  protected.— Id. 

Actions. 

11.  Rev.  St.  Mo.  If  185,  189,  provide  that, 
where  a  claim  against  an  estate  is  ezhibitea 
to  an  administrator  within  two  years  from 
date  of  administration,  it  may  be  proven  dur- 
ing the  third  year.  Beotions  305  and  200  pro- 
vide for  the  proving  of  claims  not  yet  aue. 
Defendant's  intestate  died  in  1877,  owning  un- 
paid stock  in  a  railroad  company  that  became 
Insolvent  in  1S7S,  and  that  had  guarantied  the 
bonds  of  an  insolvent  railroad  company  ma- 
turing at  a  certain  date,  but  which  were  not 
due  at  the  death  of  intestate.  It  was  conceded 
that  the  proper  notice  to  creditors  of  the  in- 
testate had  been  published,  June,  1877.  HeldL, 
that  intestate's  liabUity  to  the  creditors  of  the 


company  on  his  unpaid  stock  matured  at  its 
dissolution,  and  not  at  the  maturity  of  Uie 
claim  against  the  corporation,  and  a  suit  upon 
it,  begun  in  1883,  was  barred  by  the  statute  of 
limitations. — Qaresche  v.  Lewis,  (Ho.)  54.* 

12,  Where  an  administrator,  appointed  com- 
missioner to  sell  decedent's  land,  effected  a 
sale  by  promising  not  to  enforce  payment  for 
a  part  mentioned  in  the  decree,  wnich  was  not 
owned  by  decedent,  until  possession  under 
good  title  was  given,  collection  of  the  purchase 
money  for  sucn  part  will  be  enjoined^  the 
purchaser  cannot  obtain  possession. — Wright 
V.  Undei'wood,  (Ky.)  437. 

Joinder  in  individual  capacity. 

18.  In  an  action  on  a  note  executed  by  a 
partnership  in  the  Arm  name,  where  one  of 
the  partners  has  died  and  the  other  qualified 
as  administrator,  it  is  proper  to  sue  the  sur- 
vivor in  both  his  individual  and  represeutar 
tive  capacity.— W.  J.  Little  Grocer  Co.  t. 
Johnson,  (Ark.)  2SL 

EXEMPTIONS, 

What  is  exempt. 

1.  Under  Rev.  St.  Tex.  art  2835,  exempting 
from  attachment  and  forced  sale  ''all  house- 
hold and  kitchen  furniture,"  a  piano  is  ex- 
empt.—Alsup  V.  Jordan,  (Tex.)  ^1. 

Enibroement  of  right. 

2.  A  judgment  creditor,  claiming  title  to  a 
tract  of  land  under  a  sherilTs  deed  on  execu- 
tion sale,  sued  to  have  a  trustee's  deed  of  the 
property,  to  the  wife  of  tbe  judgment  debtor, 
and  a  subsequent  trust  deed  executed  by  her, 
set  aside  for  fraud.  The  debtor  answerad  by 
general  denial,  and  the  wife  set  up  that,  at  the 
date  of  the  trustee's  sale  at  which  she  bought, 
her  husband  was,  for  want  of  personal  prop- 
erty, entitled  to  hold  his  eouity  of  redemption 
in  the  land  exempt  from  sale  under  execution. 
There  was  no  allegation  that  the  officer  failed 
to  notify  the  debtor  of  his  right  of  exemption 
and  election  as  required  by  Rev.  St.  Mo.  | 
2347.  Heldj  that  a  decree  that  plaintiffs'  title 
was  invalid,  because  of  the  failure  of  the  offi- 
cer to  give  the  debtor  notice  of  his  right  of  ex- 
emption and  election,  was  unauthoiizedby  the 
pleadings.—Paddock  v.  Lance,  (Mo.)  241. 

Aotion  for  wrongful  sale. 

3.  In  an  action  for  damages  on  account  of 
execution  sale  of  exempt  property,  the  exclu- 
sion of  evidence  of  consent  by  plamtiff's  attor- 
ney to  the  sale  is  not  error  where  defendants 
had  been  informed  before  the  sale  that  plain- 
tiff was  unwilling  that  the  property  should  be 
sold.— Alsup  V.  Jordan,  (Tex.)  881. 

FACTOBS  AND  1SR0KEB3. 

Evidence  of  agency. 

On  suit  for  breach  of  contract  for  the  manu- 
facture and  delivery  of  lumber  by  plaintiff  to 
defendants,  the  court  instructed  the  jury  upon 
the  theory  that  the  contract  was  directly  oe- 
tween  the  parties,  refusing  an  instruction 
asked  by  defendants,  who  were  commission 
merchants,  as  to  their  being  mere  agents  of 
pLaiiitiff,  which  hypothesis  had  some  support 
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in  letters  pasBing  between  the  parties  adding 
to  prices  stated  the  words,  ''commission,  etc., 
off,**  and  "commission  at  5  per  cent,  off." 
Heldy  that  the  refusal  was  reversible  error.— 
Black  River  Lumber  Co.  v.  Warner,  (Mo.)  310. 

FALSE  FBETENSES. 

Description  of  offense,  see  IndietmerU  and 
IvifomuUionj  3. 

Indictment — Varianoe. 

Under  Rev.  St.  Mo.  1 1661,  relating  to  cheats, 
frauds,  bogus  checks,  etc..  which  provides  that 
an  indictment  under  tills  section  must  set 
forth  the  name  of  the  person  defrauded,  an 
Indictment  which  charges  that  Sarwuel  H.  did 
unlawfully  and  feloniously,  with  intent  to 
cheat  and  defraud,  obtain  from  one  John  F. 
money  and  property  of  said  John  F.  and  the 
evidence  showed  that  the  Christian  name  of 
the  defendant  was  Sidney  and  that  of  F.  was 
Joscpli,  is  invalid.  Meyer^s  Case.  82  Mo.  558, 
ovemiled.— SUte  v.  Horn,  (Mo.)  00. 

Fire  Insiiranoe. 

See  Insurance, 

Fires. 

Railroad  fires,  see  RcMrwud  Companiet^  17-19. 

FIXTUBBS. 

What  oonstitutes. 

Defendant  sold  plaintiff  a  house,  mill,  and 
machinerv,  and  took  notes  for  the  purchase 
money.  By  the  contract  defendant  retained 
title  until  tne  purchase  money  should  be  paid. 
Plaintiff,  with  consent  of  defendant,  moved 
the  property  on  his  lot.  Defendant  was  in- 
debted to  one  B.  and  transferred  the  notes  to 
him  as  security.  Plaintiff  gave  a  new  note  to 
B.  in  renewal  of  the  original  ones,  and  to  se- 
cure it  executed  a  deed  of  trust  on  the  lot, 
mill,  and  machinery.  The  note  not  being  paid, 
the  property  was  sold,  and  bought  by  B.,  who 
conveyed  it  to  defendant  on  payment  of  his 
indebtedness.  Held  that,  as  between  plaintiff 
and  defendant,  the  propertv  never  became  at- 
tached to  the  realty,  and  defendant  could  re- 
cover, and  have  a  reasonable  time  to  remove 
it.— Harkey  v.  Cain,  (Tex.)  6»7.» 

FOBOEBY. 

Beqnisltes  of  offense. 

1.  Defendant  made  without  authority,  with 
intent  to  defraud,  etc.,  the  following  instru- 
ment: ^'Watham,  frestan  Co  texas.  Mr  alien 
bounds  please  let  Aran  Williams  1  par  shose  1 
par  pants  and  charge  the  same  by  this  Aug  the' 
16  lb84  p.  C  Stubbs. "  Held,  not  to  be  an  in- 
strument of  such  deformity  as  could  not  be 
made  the  subject  of  forgery  by  proper  aver- 
ments. Rollins  V.  State,  8  8.  W .  Rep.  769,  fol- 
lowed.—Williams  V.  State,  (Tex.)  531. » 

2.  On  an  indictment  for  forgery,  the  evi- 
dence tended  to  show  that  the  defendant  had 
been  auuthorized  to  write  the  alleged  forged 


9  person 

had  been  drawn.  Held,  that  the  court  should 
have  charged  that  if  the  jury  believed,  from 
the  evidence,  that  defendant  had  such  author- 
ity to  write  and  sign  the  instrument,  or  if  they 
entertained  a  reasonable  doubt  of  such  author- 
ity, they  should  acquit. — Id. 

Indictment. 

5.  The  description  of  a  forged  check,  in  an 
indictment  for  an  attempt  to  pass  the  same, 
omitted  certain  letters  appearing  on  the  face 
thereof,  but  having  no  connection  with  the 
import  of  the  instrument.  Held,  that  the 
variance  was  not  material,  and  the  check  was 

groperly  admitted  in   evidence.— Burks  v. 
tate.  (Tex.)  800. 

4.  An  indictment  contained  two  counts, — 
one  for  forgery,  and  one  for  uttering  a  forged 
instrument.  Held,  that  the  state  should  not 
have  been  forced  to  elect  upon  which  count  it 
would  prosecute.— Williams  v.  State,  (Tex.) 
631. 

Evidenoe. 

6.  In  a  trial  for  attempting  to  pass  a  forged 
instrument,  the  prosecution  showed  that  the 
defendant  had  attempted  on  the  same  day,  but 
at  a  different  time  and  place,  to  pass  the  said 
instrument  to  another  person.  JEfeld,  admis- 
sible to  show  defendant's  fraudulent  intent, 
but  the  failure  of  the  court  to  restrict  the  evi- 
dence to  that  purpose  by  an  instruction  was  re- 
versible error.— Burks  v.  State,  (Tex.)  800, 808. 

6.  On  an  indictment  for  forgerv,  the  alleged 
forged  instrument  was  admitted  in  evidence 
before  proof  that  aocused  had  written  it,  but 
that  proof  was  subsequently  made.  Held,  not 
sufflcuent  ground  for  reversal. —WiUiamB  v. 
State,  (Tex.)  631. 

Instractioiis. 

7.  In  a  trial  for  an  attempt  to  pass  a  forged 
instrument^  it  was  proper  for  the  court  to  in- 
struct the  jury  that  the  said  instrument,  had 
it  been  genuine,  would  have  created  a  pecun- 
iary obligation.— Burks  v.  State,  (Tex.;  300. 

FBAXJD. 

Pleading  and  proof. 

Where  a  complaint  alleges  that  a  certain 
contract  and  transactions  under  it  were  the 
result  of  fraud  and  deceit  on  the  part  of  de- 
fondants,  they  should  be  allowed  to  show  all 
the  facts  in  the  matter.— Gilliam  v.  Alford, 
(Tex.)  757. 

FBAUDS,  STATUTE  OF. 

Agreements  relating  to  interest  in  land,  see 
Trusts,  2. 

Snffioienoy  of  memorandum. 

1.  A  memorandum  for  the  sale  of  land  a» 
follows:  ** Received  from  ♦  •  *  forty  dol- 
lars on  my  place,  known  as  the  ♦  •  ♦ 
which  tract  I  nave  sold  to  him  for  forty-five 
hundred  dollars,  part  cash,  and  the  balance  to 
bear  interest  at  ten  per  cent,  per  annum  until 
paid,**  — is  sufflcient  under  the  statute  of 
frauds,  both  as  to  description  of  the  land  and 
as  to  toe  terms  of  the  contract. — Morrison  v. 
Dailey,  (Tex.)  42(J.* 
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Agreements  relating  to  ttie  sale  of 
land. 

2.  A  parol  sale,  in  consideration  of  services, 
accompanied  by  delivery  of  possession  and 
followed  by  the  making  of  improvements,  is 
good  against  lieirs  of  the  vendor,  where,  from 
lapse  of  time  and  insolvency  of  the  estate  of 
the  vendor,  it  would  be  inequitable  to  permit 
the  heirs  to  recover.— Wooldrldge  v.  Hancock, 
(Tex.)  818. 

8.  A  parol  sale  to  take  effect  after  the  death 
of  the  giver,  the  latter  retaining  possession 
until  death,  conveys  no  title  to  the  purchaser, 
whatever  improvements  may  be  inade  on  the 
land  by  him. — Id. 

4.  When  one  attempts  to  make  a  parol  gift 
of  land,  and  the  purchaser  enters  and  makes 
improvements  not  exceeding  the  value  of  the 
rents,  persons  who  inherit  from  the  donor  are 
not  estopped  to  prosecute  a  suit  for  the  re- 
covery of  the  land. —Id.* 

5.  A  parol  agreement  by  W.  when  he  pur^ 
chased  land  with  his  infant  brothers,  that,  if 
they  would  work  on  the  land  until  it  was  paid 
for,  they  should  have  an  interest  in  it,  is 
within  the  statute  of  frauds,  and  there  can  be 
no  trust  in  favor  of  the  brothers.— Bland  v. 
Talley,  (Ark.)  284. 

FRAUDULENT  CONVET- 
ANOES. 

What  oonstltutes. 

1.  A  merchant  informed  his  father-in-law, 
whom  he  owed  $1,800,  that  he  was  insolvent^ 
and  the  two  agreed  that  the  father-in-law 
should  take  the  stock  at  12,600,  giving  his 
note,  due  12  months  after  date,  for  the  duter- 
enoe  between  the  purchase  price  and  hia 
claim,  which  agreement  was  cai-ried  out,  and 
the  father-in-law  proceeded  to  dispose  ox  the 
goods.  Held  that,  as  the  necessary  conse- 
quence of  the  father-in-law's  takincr  property 
of  value  considerably  in  excess  of  nis  claim, 
and  giving  his  note  for  the  surplus  pavable 
on  a  lonff  credit,  was  to  delay  and  hinder 
other  creditors  as  to  this  surplus,  the  transac- 
tion was  f rau(kilent  in  law,  and  the  father-in- 
law  could  not  set  up  that  his  intent  was  fair, 
and  that  the  debtor  agfreed  to  appropriate  the 
'-'Tplus  to  the  payment  of  the  other  creditors. 

-Elser  V.  Graber,  (Tex.)  560. 

2.  Plaintiff  owned  a  half  interest  in  the  lot, 
and  purchased,  December  Sd,  for  full  value,  the 
other  half  from  his  brother,  a  member  of  a  firm 
then  insolvent,  though  no  suit  was  instituted 
against  it  until  December  5th.  But  one  man 
in  the  community  heard  that  creditors  were 
pressing  it,  and  there  were  no  open  demon- 
strations to  that  effect.  Plaintiff  had  no  busi- 
ness connection  with  the  firm,  and  there  was 
nothing  to  show  that  he  had  anv  better  oppor- 
tunity to  know  its  condition  than  any  other 
resident.  The  firm  continued  to  rent  from 
him  as  before,  and  rent  was  due  for  some  time 
thereafter.  Defendant,  a  firm  creditor,  had 
an  attuchment  levied  December  6th  on  the  lot, 
and  bought  it  in  at  the  sale.  Held  insufficient 
to  show  that  plaintiff  had  notice  of  the  insolv- 
ency of  bis  brother. — Cleveland  v.  tSims,  (Tex.) 
«34.* 


B,  It  appeased  that  a  debtor  had  booght 

eoods  from  plaintifl,  for  which  he  had  given 
nis  note,  and,  finding  himself  in  failing  cii^ 
cumstances,  resold  the  property  to  plaintiff  at 
the  purchase  price,  and  recoived  in  considera- 
tion his  notes  outstanding.  He  also  made  an 
agreement  to  retain  the  property,  and  sell  it 
on  40  per  cent,  commission  for  plaintiff.  There 
was,  Desides  this  testimony,  some  other  as  to 
the  vahie  of  the  fHroperty,  the  terms  of  sate, 
etc. ,  but  it  was  mainly  indefinite.  Held,  that 
the  finding  of  the  court  that  the  sale  was  void 
as  against  the  attaching  creditors  of  the  debtor 
was  not  justified  bv  the  facts,  as  a  small  dif- 
ference, under  suoh  circumstances,  between 
the  value  of  the  property  and  what  it  is  sold 
for  wlU  not  establish  fraud  or  vitiate  a  sale. 
—La  BeUe  Wagon-Works  v.  Tidball,  (Tex.) 
072. 

4.  A  debtor  in  failing  circumstances  secured 
a  creditor  bv  mortage  on  his  stock  and  store- 
fixtures.  The  evidence  showed  that  there  had 
been  no  change  of  possession,  and  that  sales 
were  continued,  and  the  stock  agreed  to  be 
replenished  as  before.  Heldy  that  the  mort- 
gage was  fraudulent  as  against  attaching 
craditors.-OoUiiis  v.  UghUe,  (Aric)  SOU. 

Between  husband  and  wifi». 

5.  Where  the  evidence  showed  that  defend- 
ant had  sold  all  his  property  before  entering 
the  firm,  and  was  at  that  time  lanpely  Insolv- 
ent, and  subsequently  increased  his  indebted- 
ness; that  the  firm  was  insolvent  when  he 
entered  it ;  that  shortly  afterwards  he  bought 
land,  and  conveyed  it  to  his  wife,  and  in  a  few 
days  the  firm  was  closed  out  oy  creditors: 
that  the  amount  paid  for  the  land  exceeded 
the  rest  of  defendant's  property,  and  the  deed 
was  not  acknowledged  or  recorded  until  two 
years  after  execution,  and  after  the  conmience- 
ment  of  this  suit.  Tne  debt  was  presmned  by 
the  court,  in  the  absence  of  proof,  to  have  been 
incurred  by  the  firm  after  the  oonvevance. 
Held  that,  the  transaction  was  taintea  with 
actual  fraud  and  void  as  against  plaintiffs,  al- 
though they  were  subsequent  creditors.— 
Driggs  &  Co.'s  Bank  v.  Norwood,  (Ark.)  323.* 

Action  to  Bet  aside— Evidence. 

6.  In  an  action  by  a  creditor  of  the  original 
owner  to  restrain  the  sale  of  land  under  a 
trust  deed  it  appeared  that  the  actual  con- 
sideration was  much  smaller  than  that  ex- 
pressed in  the  deed;  that  the  grantor,  the 
original  owner's  son,  acquired  title  at  a  former 
trustee's  sale  under  a  deed  made  by  the  said 
owner,  to  secure  a  small  debt,  wmch,  after 
maturity,  was  assigned  to  another;  that  the 
former  sale  was  advertised  by  the  son,  in  an 
obscure  paper,  of  limited  circulation,  without 
the  knowledge  or  consent  of  either  the  trustee 
or  the  cestui  qtie  trusL  neither  of  whom  knew 
of  the  sale  until  shortly  before  it  took  place. 
The  trustee  received  no  money  for  the  sale, 
and  did  not  know  what  amount  was  bid.  The 
sale  was  made  a  few  days  before  the  trial  of 
an  action  by  this  plaintiff,  in  which  a  deed 
from  the  owner  to  the  son,  made  sabeequent 
to  the  former  trust  deed,  was  set  aside  for 
fraud,  and  of  which  proceedingv  all  parties 
had  knowledge.  Hetd^  suffloient  emence 
upon  which  to  restrain  the  sale  and  set  aside 
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the  former  trustee's  deed.~Findle7  v.  Find- 
ley,  (Mo.)  309. 

QAJUINQ. 

rndictment — Variance. 

1.  On  indictment  for  gaming  *'at  a  house 
not  a  private  residence,"  where  the  proof 
shows  that  the  gaming  was  at  a  private  resi- 
dence, defendant  cannot  he  convicted.— Bord- 
ers V.  State,  (Tex.)  532. 

Instraotions . 

3.  On  an  indictment  for  gaming  **at  a  house 
not  a  private  residence,  ^  where  the  proof 
showed  that  the  house  used  was  a  private  res- 
idence, but  that  the  house  bad  been  resorted 
to  before  for  gaming  purposes;  an  instruc- 
tion that  if  the  house  was  used  commonly  and 
exclusively  for  gaming,  defendant  would  be 
gtiilty,  even  though  it  was  ostensibly  a  private 
residence,  was  erroneous  as  not  warranted  by 
the  evidence.— Id. 

GABNIBHMENT. 

lasuanoe  of  writ. 

1.  A  process  of  garnishment  is  not  prema- 
ture which  was  served  on  an  insurance  com- 
pany, for  the  purpose  of  attaching  the  amount 
due  on  a  policy,  after  the  loss  had  occurred, 
although  proof  of  loss  had  not  been  made;  the 

f  process  not  being  in  the  nature  of  an  action 
or  the  recovery  of  a  debt,  but  of  a  bill  of  dis- 
covery.—Phoenix  Ins.  Co.  V.  Willis,  (Tex.) 
825. 

Jndgment — Lien . 

2.  A  judgment  against  a  garnishee  whom 
the  refereehas  f oimd  to  have  certain  property 
in  his  hands  subject  to  the  process,  is  not  a 
lien  on  such  specific  property  so  as  to  entitle 
the  assignee  of  the  judgment  to  an  action  of 
trover  for  its  conversion.— McGarry  v.  Lewis 
Ck)alCo.,  (Mo.)  81. 

GIFTS. 

Bvidence  of,  see  WUlj  2. 

Inter  vivos—Valfdity. 

In  an  action  by  an  administrator  to  recover 
the  proceeds  of  a  note,  alleged  to  have  been 

? procured  by  defendant  from  the  deceased  bv 
raud  and  undue  influence,  but  which  defend- 
ant claimed  as  a  gift,  the  court  charged  that 
it  need  not  be  shown  that  decedent  was  of  un- 
sound mind ;  but  if  he  was  disqualified  by  old 
age  from  active  business,  and  defendant  was 
his  agent  and  adviser,  and  the  transfer  was 
without  consideration,  then  plaintiif,  as  a 
matter  of  law,  was  entitled  to  recover.  Hddj 
that  an  Instruction  that  plainUfl  was  entitled 
to  recover,  unless  it  appeared  afllrmatively 
and  conclusively  that,  at  and  before  said  trans- 
fer, the  decedent  was  fully  advised  in  the  mat- 
ter, and  voluntarily  made  the  same  as  a  rift 
to  defendant,  was  properly  refused.— Hall  y. 
Knappenberger,  (Mo.)  881. 


GUABANTY. 

Belease  of  guarantor. 

A  vendor^s  guaranty  of  notes  for  deferred 
parents  reserving  a  vendor^s  lien,  all  of 
which  fall  due  on  default  in  payment  of  any 
one,  is  not  released  by  the  transferrer's  failure 
to  sue  at  the  first  term  after  default,  where  it 
appears  that  the  vendor  has  been  continuous- 
ly insolvent,  and  that  the  land  has  been  great- 
ly improved.— Burrow  v.  Zapp,  (Tex.)  788. 

QUABDIAN  AND  WARD. 

Am>olntment  of  guardian  ad  liteniy  see  Xn- 
fancVt  2,  3. 

Bonds — Action  against  surety. 

1.  In  Missouri,  a  ward  who  has  reached  ma- 
jority may  maintain  a  suit  against  the  sure- 
ties on  his  guardian's  bond,  althougli  the 
guardian  is  not  joined  as  defendant,  and  the 
action  is  brought  before  he  makes  his  final 
settlement:  and  this  rule  is  not  changed  by 
Acts  Mo.  1^88,  p.  23,  requiring  executors  and 
administrators  to  make  a  final  settlement  after 
the  expiration  of  two  years  from  the  publica- 
tion 01  notice  of  the  grant  of  letters ;  nor  by 
Rev.  St  Mo.  I  2612,  providing  that,  if  a  guard- 
ian fail  to  pay  to  the  ward  monev  ordered  on 
final  settlement,  the  same  proceedings  may  be 
had  against  him  and  his  sureties  as  against 
an  executor  or  administrator  who  fails  to  pay. 
—State  V.  Slevin,  (Mo.)  68».  71. 

Liabilities — ^Investments . 

2.  Whether  a  guardian  is  reckless  or  inju- 
dicious in  loaning  his  ward^s  money  is  for  the 
jury ;  and  if  the  guardian  acted  with  ordinary 
prudence,  and  in  good  faith,  and  fully  believed 
the  security  was  ample,  he  and  his  sureties 
will  not  be  liable  for  loss;  and  if  the  land 
was,  at  the  time  the  mortgage  was  executed, 
sufficient  security,  then,  although  it  has  since 
depreciated,  the  guardian  and  his  sureties 
wHl  not  be  liable.— Id. 

Accounting. 

8.  A  guardian  who  f  umishe||board  to  his 
wards  without  intending  to  charge  therefor 
at  the  time  it  was  f  umisned,  cannot,  at  a  later 
time,  claim  a  credit  for  such  board  against  hia 
wards. — Id. 

4.  When  a  guardian  claims  an  allowance  for 
extra  services  and  attorney's  fees  in  managing 
his  ward*s  estate,  he  must  show  that  such 
services  and  fees  were  necessary.— Stanley  v, 
Dishough,  (Ark.)  896. 

Sale  of  ward's  realty. 

5.  An  order  decreeing  the  sale  of  premises 
descended  to  a  minor  from  his  mother,  for  the 
purchase  money  of  which  the  father  and  stat- 
utory gruardian  had  advanced  money  and 
signed  notes,  and  upon  which  there  was  a 
vendor's  lien,  on  the  ground  that  it  was  the 
only  estate  of  the  minor,  and  going  to  waste, 
will  not  be  disturbed  where  it  appears  from 
the  record  that  the  necessary  steps  have  been 
taken,  and  where  the  proof  of  toe  propriety 
of  the  sale  seema  sufficient. — Neuner  v.  I^eu- 
ner,  (Ky.)  122. 
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HABEAS  COBFUS. 

Isfiuance  of  writ— AppeaL 

1 .  Const.  Tex.  art.  5,  $  8,  gives  district  Judges 
authority  to  issue  writs  of  habeas  corpus. 
Code  Crim.  Proc.  art.  134,  provides  that  every 
provision  relating  to  the  writ  shall  be  con- 
strued to  give  it  effect,  and  protect  the  rights 
of  the  parties  applying.  Held^  that  an  appeal 
lies  from  an  order  of  a  district  judge  entered 
after  the  hearing  and  disposal  of  a  writ  on  Its 
merits.— Ex  parte  Trader,  (Tex.)  688. 

Beturn  of  writ. 

2.  Code  Crim.  Proc.  art  187,  provides  that, 
after  Indictment,  habeas  corpus  shall  be  re- 
turnable to  the  county  where  the  offense  was 
committed.  The  relator  indicted  in  K.  county 
took  a  change  of  venue  to  D.  county,  where  he 
was  released  on  bail.  He  then  went  to  E. 
county,  where  he  was  adjudged  insane  and  de- 
livered to  custodians.  Not  appearing  at  his 
t-riaL  he  was  arrested.  His  custodians  sued 
out  habeas  corpus  in  E.  county.  HelcL  that 
it  should  have  been  made  returnable  to  £. 
county. — Id. 

HIGHWAYS. 

Estoppel  by  non-acceptance,  see  Dedication. 

Dedication  and  prescription. 

1.  It  appeared  from  the  evidence  that  a  por- 
tion of  an  old  road,  becoming  impassable  on 
account  of  obstructions,  was  permanentlv 
abandoned,  and  turned  upon  defendant's  land. 
The  overseers  acquiesced  in  the  change,  and 
caused  the  new  road  to  be  worked  for  more 
than  seven  years,  during  which  time  It  was 
in  continual  use  oy  the  public.  Held  that, 
under  Mansf.  Dis.  Ark.  {  4471,  limiting  the 
commencement  of  actions  for  the  recovery  of 
real  estate  to  seven  years  after  cause  accrues, 
the  public,  by  an  open  and  notorious  use  of 
the  road  for  that  length  of  time,  acquired  a 
right  thereto  as  a  public  highway.— Patton  v. 
SUte,  (Ark.)  237. 

Obstruction — Indictment. 

d.  In  an  indictment  for  obstructing  a  public 
highway,  it  i#a  sufficient  description  of  the 
high  wav  to  say  that  it  is  the  ^  FayetteviUe  and 
War  EaKle  Road,  **  that  being  the  usual  desig- 
nation of  the  road  running  from  Fayetteville 
to  or  on  War  Eagle  creek,  and  the  one  for  the 
obstruction  of  which  indictment  is  found.— Id. 

HOMESTEAD. 

Who  entitled  to. 

1.  An  unmarried  man  owned  and  occupied 
land,  part  of  which  was  cultivated,  as  his 
home  for  more  than  five  years,  wl^h  his  mis- 
tress and  two  illegitimate  children.  Held, 
that  he  and  his  illegitimate  children  consti- 
tuted a  family  entitled  to  the  homestead  ex- 
emption in  such  land. — Lane  v.  Phillips,  (Tex.) 
«10. 

Kafure  and  extent  of  right. 

2.  Defendant  mortgaged  his  lot  to  obtain 
materials  for  building  thereon.  Held,  that  un- 
der Gen.  St.  Ky.  c  88,  art  18,  S  16,  providing 


that  the  homestead  exemption  shall  not  apply 
to  debts  existing  before  the  purchase  of  the 
land  or  the  erection  of  the  improvements,  de- 
fendant was  not  entitled  to  homestead  as 
against  the  mortgagee,  and  it  was  not  neces 
sary  for  the  wife  to  unite  in  the  mortgage.— 
Thacker  v.  Booth,  (Ky.)  460. 

8.  When  i>n>perty  actually  used  as  a  home- 
stead was  within  the  value  exempt  by  law  ai 
the  time  It  was  acquired,  it  is  not  error  for 
the  court  to  refuse  to  set  it  all  apart  as  a  home- 
stead to  the  widow,  when  it  appears  that,  at 
the  time  of  the  death  of  the  nusband,  the 
property  had  so  increased  in  value  as  to  ex- 
ceed the  limit  then  allowed  by  law. — ^Linch  v. 
Broad,  (Tex.)  751. 

Acquisition — ^Intent  to  oooupy. 

4.  An  Insolvent  debtor,  owning  and  using  a 
residence  and  business  homestead,  cannot 
claim  as  exempt  other  property,  entirely  dis- 
connected, which  he  purposes  to  make  a  home- 
stead at  some  future  time.— Archibald  v.  Ja- 
cobSjjfTex.)  177.* 

5.  Tne  fact  that  one  claiming  property  as  a 
homestead,  but  occupying  other  property  at 
the  same  time  for  that  puri>ose,  intends  ai  a 
future  time  to  occupy  the  property  claimed, 
and  the  fact  that  such  property  is  better 
adapted  to  his  use  than  that  which  he  occu- 
pies, Is  not  sufficient  to  sustain  an  exemption 
of  It  as  a  homestead.— Id. 

Conveyance. 

6.  Under  Rev.  8t.  Tex.  art.  600,  providing 
that  the  wlfe^s  consent  to  the  sale  of  the 
homestead  shall  be  evidenced  by  her  joining 
in  the  conveyance,  and  signing  her  name 
thereto,  and  also  by  her  separate  acknowledg- 
ment, sne  may  convey  throug[h  an  attorney  in 
fact,  by  a  power  executed  jointly  with  ner 
husband  In  the  manner  prescribed  In  said  ar- 
ticle.—Warren  V.  Jones,  (Tex.)  775. 

Rights  of  wife. 

7.  An  insolvent  died  leaving  a  homestead 
and  oonununity  property  whToh  was  parti- 
tioned, and  the  widow's  share  passed  to  per- 
sons in  whose  hands  It  was  sought  to  be  sub- 
jected to  a  judgment  for  a  community  debt  of 
the  insolvent,  which  judgment  directed  pay- 
ment out  of  the  estate  of  (he  debtor  subject  to 
forced  sale.  Heldj  that  as  the  land  in  ques- 
tion was  not  subject  to  debts  in  insolvent's 
life-time,  and  at  his  death  vested  in  his  widow 
as  her  separate  estate  free  from  <daims  upon 
his  estate,  it  was  not  liable  to  such  claims 
In  the  hands  of  persons  claiming  through  her, 
and  that  the  juagment  was  a  bar  In  itself  to 
the  assertion  of  anv  olaims  upon  the  wife-s 
separate  estate.— Watson  v.  Kalney,  (Tex.) 
840. 

8.  On  petition  to  restrain  the  enforcement 
of  a  judgment  for  a  community  debt  of  a  de- 
ceased insolvent,  it  is  proper  for  petitioners 
to  show  that  their  grantor  acquired  Utle  to 
the  land  in  question  through  a  partition  pro- 
ceeding, from  the  widow,  and  not  aa  heir  of 
the  insolvent.— Id. 

Enforcement  of  right. 

9.  In  an  action  to  foreclose  a  mortgage  not 
signed  by  defendant's  wife,  where  defendant 
alleged  an  intention  when  the  mortgage  was 
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executed  to  occupy  the  land  as  a  homeetead,  it 
is  not  competent  to  show  that  he  was  then  so 
occupying  it.— Thaeker  v.  Booth,  (Ky.)  460. 

HOMICIDE. 
Murder. 

1.  The  only  witnesses  of  the  killing  were  the 
accused  and  his  son.  Their  testimony  was  to 
the  effect  that  the  accused  and  the  deceased^ 
who  was  his  farm  hand,  had  some  words,  the 
deceased  being  within  the  inclosure  where  he 
liyed,  and  the  accused  on  the  other  side  of  the 
fence,  in  the  road.  The  deceased  was  given 
his  discharge,  when  he  began  cursing  the  ac- 
cused, and  drew  a  pocket  knife  and  advanced 
towards  hUn.  As  he  mounted  the  fence,  he 
threatened  to  "cut  the  heart  out"  of  the  ac- 
cused, and  dared  him  to  shoot.  The  accused, 
who  was  carrving  a  double  barreled  shotgun 
on  his  shoulder,  retired  about  12  feet  and 
warned  the  deceased  not  to  come  over  the 
fence.  The  deceased  jumped  down  and  was 
within  10  feet  of  the  accused  when  the  latter 
brought  the  gun  from  his  shoulder  with  the 
breacn  to  his  hip,  and  fired,  the  load  passing 
into  the  breast  of  the  deceiased  and  ranging 
upwards.  The  accused,  at  the  time,  was  quite 
feeble  from  sickness,  but  his  son,  who  was 
near  him,  was  an  able-bodied  man.  Held 
sufficient  to  support  a  verdict  of  murder  in  the 
second  degree.— Duncan  v.  State,  (Ark.)  164. 

Kfanslaughter. 

2.  On  Indictment  for  manslaughter,  under 
Rev.  St.  Mo.  S  1241,  providing  that  it  shall  be 
manslaughter  to  produce  an  abortion  on  a 
woman  quick  witn  child,  ^unless  the  same 
shall  have  been  advised  by  a  physician  to  be 
necessary  for  that  purpose, '*^  the  court  in- 
structed the  jury  that,  if  they  should  find  that 
defendant  destroyed  a  quick  child  by  the  use 
of  an  instrument,  "and  tnat  the  same  was  not 
necessary  to  preserve  the  mother,  ♦  ♦  ♦ 
and  was  not  advised  by  a  physician  to  be  nec- 
essary for  the  purpose  "  for  which  it  was  used, 
they  should  find  a  verdict  of  guilty.  Held 
erroneous,  in  that  it  put  defendant  to  proof  of 
more  than  the  statute  required.— State  v.  Fitz- 
porter,  (Mo.)  228. 

8.  An  indictment  for  manslaughter  in  the 
fourth  degree,  under  Bev.  St.  Mo.  1879,  i  1250, 
which  provides  that  "every  other  killing  of  a 
human  being,  *  *  •  which  would  be  man- 
slaughter at  common  law,  and  not  herein  de- 
clared to  be  manslaughter  in  some  other  de- 
gree, shall  be  manslaughter  in  the  fourth  de- 
gree, "  should  conform  in  its  allegations  with 
an  indictment  for  murder,  except  as  to  the  al- 
legations regarding  malice,  deliberation,  and 
premeditation. — State  v.Sundheimer,  (Mo.)  52. 

4.  An  indictment  for  manslaughter  in  the 
fourth  degree  charged  that  the  defendant, 
"on  the  first  day  of  January,  A.  D.  1886,  did, 
«  •  «  -virith  culpable  negligence,  kill  and 
slay"  the  deceased,  by  then  and  there  dis- 
charging a  loaded  gun  in  his  face,  whereby 
the  deceased  "received  such  injuries  as  to 
cause  his  death, "  etc.  Held  defective  in  not 
stating  expressly  when  and  where  the  death 
happened,  or  that  death  ensued  from  the  in- 
juries then  and  there  received.— Id. 

6.  3y  Code  Crim.  Proc.  Tex.  art.  677,  in 


tiials  for  manslaughter  the  court,  whether  re- 
quested or  not,  is  to  instruct  the  jury  on  the 
law  of  the  case.  Bv  Pen.  Code,  art.  614,  if 
one  commits  homicide  under  sudden  passion, 
by  means  not  calculated  to  produce  death,  he 
Ih  not  guilty,  unless  he  had  an  intent  to  kill.  . 
Defendant  was  convicted  of  manslaughter. 
The  evidence  at  the  trial  raised  issues  of  fact 
whether  he  had  such  intent,  and  whether  the 
means. he  used  were  calculated  to  produce 
death.  Held,  that  the  court  should  have  in- 
structed the  jury  on  these  issues.— Thompson 
V.  State,  (Tex.)  296. 

Justifiable  homicide. 

6.  On  a  trial  for  murder,  defendant  setting 
up  self-defense,  the  state  showed  that  de- 
ceased had  souKht  defendant,  and,  drawing  a 
pistol,  asked  if  he  had  threatened  to  kill  him. 
Defendant  denied  the  threat,  and  deceased, 
remarking,  "Then  that  settles  it, "  put  up  his 
pistol,  turned  his  back,  and  took  several  stops 
towards  a  neighboring  store,  when  defendant 
called  out,  "We  had  as  well  settle  this  thing 
now, "  and  fired  at  deceased,  who  retired  into 
the  store,  reappeared,  exchanged  shots  with 
defendant,  again  retired  into  the  store,  and 
was  manipulating  his  pistol,  which  appeared 
to  be  out  of  oraer,  when  defendant  again 
fired,  and  killed  him.  Shortly  before  the  kill- 
ing, defendant  had  inquired  as  to  the  where- 
abouts of  deceased,  sa^ng  he  wanted  to  settle 
with  him.  Defendant's  witnesses  testified 
that,  on  first  accosting  defendant,  deceased 
covered  him  with  a  pistol,  and  that,  long  be- 
fore the  killing,  deceased  nad,  in  presence  of 
by-standers,  uttered  deadly  threats  against 
defendant.  On  rebuttal,  the  by-standers  de- 
nied this.  One  witness  for  defendant  testified 
that  deceased,  after  turning  away,  turned 
back  and  said  he  would  see  defendant  again, 
and  that  defendant  then  said,  "If  the  thing  is 
to  be  settled,  it  may  as  well  be  settled  now, " 
and  deceased  fired  the  first  shot.  Held,  that 
the  evidence  showed  that  deceased  had  aban- 
doned the  controversy,  and  defendant  had  re- 
newed it,  in  order  to  nave  a  pretext  for  kill- 
ing deceased.— Allen  v.  State,  (Tex.)  187. 

7.  Pen.  Code  Tex.  art.  608,  provides  that 
threats  afford  no  justification  ror  homicide, 
unless,  at  the  time,  the  person  killed  mani- 
fested, by  some  act  then  done,  an  intention  to 
execute  the  threat.  Defendant,'  being  on  his 
way  to  the  post-ofilce  with  a  double-barreled 
gun,  was  met  by  one  with  whom  he  had  had 
trouble.  In  reply  to  a  question  by  defendant, 
deceased  said:  "If  I  get  my  gun,  I  will  show 
you  what  I  am  in  a  hurry  for. "  His  gun  was 
In  the  house,  some  40  yards  away.  Defendant 
shot  him.  and  at  the  trial  asked  the  court  to 
charge  that,  if  the  deceased  was  advancing 
towards  his  house  to  get  his  Kun  to  kill  the 
defendant,  or  do  him  some  serious  injury,  he 
had  the  riffht  to  act  in  advance,  and  make  the 
attack.  Tne  court  charged  that  the  threats 
would  furnish  no  justification,  unless  the  de- 
ceased, by  some  act  done  at  the  time,  mani- 
fested "  an  immediate  intention  to  execute  the 
threats.  ^  Held,  that  the  instruction  as  given 
was  correct— Lynch  v.  State,  (Tex.)  1  0.* 

8.  No  one,  in  resisting  an  assault  made  upon 
him  from  anger  suddenly  aroused  in  the 
course  of  quarrel  at  the  time  it  is  made,  is  jus 
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tifled  in  taking  the  life  of  the  assailant,  unless 
he  is  so  endangered  as  to  make  it  necessary  to 
kill  the  assailant  to  save  his  own  life,  or  to 
prevent  a  great  hodily  injury;  and  not  then, 
unless  he  has  employed  aU  the  means  in  his 
power,  consistent  with  Ms  safety,  to  avoid  the 
danger  which  must  have  been  "imminent,  ir- 
remediable, and  actual, "  and  to  avert  the  ne- 
cessity of  killing.— Duncan  v.  State,   (Ark.) 

9.  In  a  trial  of  an  indictment  for  murder,  it 
was  in  evidence  that  defendant,  being  drunk, 
had  seized  his  friend,  and  attempted  to  throw 
him,  but  had  been  thrown.  Being  an^y,  in  a 
short  time  he  followed  deceased  into  the 
house  with  Ms  pistol  in  Ms  hand,  and  shot 
him.  Held^  that  there  was  nothing  in  the 
facts  to  authorize  an  acquittal  on  the  ground 
of  self-defense.— Stapleton  v.  Commonwealth, 
(Ky.)  275. 

10.  The  evidence  showed  that  defendant  and 
deceased  had  had  a  controversy,  that  deceased 
had  abandoned  it,  and  defendant  had  renewed 
it,  in  order  to  have  a  pretext  for  killing  de- 
ceased, and,  during  the  renewed  controversy, 
had  killed  deceased.  Jleld^  that  there  was  no 
issue  of  fact  as  to  defendant's  intent  in  such 
renewal,  and  that  it  was  not  necessary  for  the 
oourt  to  instruct  the  jury  on  that  point. — 
Allen  V.  State,  (Tex.)  187. 

Justifiable     homioide  —  Beaaonable 
fear. 

11.  The  oourt  instructed  the  lury  that  if  de- 
fendant had  reason  to  believe  himself  in  dan- 
ger of  losing  his  life,  etc.,  he  had  the  right  to 
rid  himself  of  such  danger  by  any  means  in 
his  possession,  **  unless  they  should  believe 
from  the  evidence  that  defendant  brought  on 
the  difHculty, "  in  which  "event  he  could  not 
avail  himself  of  the  plea  of  self-defense  until 
he  had  in  good  faith  abandoned  the  difficulty.  ^ 
Held  erroneous  under  any  state  of  facts,  as  it 

?:ave  the  jury  too  much  latitude  to  believe 
rom  the  evidence,  and  without  believing  it  to 
the  exclusion  of  a  reasonable  doubt,  that  de- 
fendant brought  on  the  occasion  of  the  homi- 
cide.—Allen  V.  Commonwealth,  (Ky.)  646.» 

12.  The  doctrine  that  where  a  person  at- 
tacked has  reasonable  cause  to  believe  that 
Ms  assailant  is  approaching  him  with  intent 
to  take  his  life,  or  to  commit  some  aggravated 
felony  on  Ms  person,  and  that  the  danger  is 
imminent,  he  may  kill  his  assailant  without 
TetreatlnQi  provided  he  has  first  done  all  he 
could  to  avoid  the  difficulty,  if  a  rule  at  law  at 
allf  is  not  applicable  to  a  homicide  committed 
in  resisting  an  assault  made  in  the  heat  of 
passion,  suddenly  aroused  in  the  course  of  a 
quarrel,  by  one  man  upon  another,  the  rela- 
tions between  whom  had  theretofore  been  of 
a  friendly  character.— Duncan  v.  State,  (Ark.) 
164. 

13.  On  a  trial  for  murder,  the  fallowing  in- 
struction :  "  Homicide  is  justifiable  under  the 
law  in  the  protection  of  one's  person  against 
any  unlawful  and  violent  attack;  but  the  at- 
tack upon  the  person  of  an  individual,  in  order 
to  justify  homicide,  must  be  such  as  produces 
a  reasonable  expectation  or  fear  of  death,  or 
some  serious  bodily  injury,  "—was  held  errone- 
ous, as  being  negative,  instead  of  affirmative. 
—Thompson  v.  State,  (Tex.)  296. 


14.  It  appearing  that  defendant's  danger,  if 
any,  was  real,  the  court  instructed  the  jury 
that  it  was  immaterial  Vhether  the  danger 
was  real,  provided  defendant  acted  on  the  real 
appearance  of  danger.  Held,  that  it  was  not 
necessary  to  instruct  as  to  defendant-s  right 
of  self-defense  in  case  of  reasonable  appear- 
ance of  danger.— Allen  v.  State,  (Tex.)  167. 

15.  It  is  only  when  an  assault  is  so  fierce  as 
to  make  it,  apparently,  as  dangerous  to  retreat 
as  to  stand,  tnat  the  person  attacked  is  not 
bound  to  retreat,  but  may  stand  his  ground, 
and,  if  neoessarv  to  save  nis  own  life,  or  pre- 
vent a  great  booily  injury,  slay  his  assailant. 
—Duncan  v.  State,  (Ark.)  164. 

16.  A  person  committing  homicide  is  excus- 
able, if  ne  does  it  under  the  bona  fide  belief 
that  it  is  neoessarv  to  protect  the  life  either 
of  himself  or  anotner,  and  an  instruction  con- 
fining the  excusability  to  iictual  necessity, 
and  excluding  reasoiutbJe  appearanceiy  is  er- 
ror.—Stanley  V.  Commonwealth,  (Ky.)  155.* 

Assault  with  intent  to  kilL 

17.  An  indictment  charflring  defendant  with 
willfully  shooting  at  and  wounding  another, 
with  intent  to  Idll,  will  not  support  a  convic- 
tion under  Gen.  St.  Ky.  c.  29,  art.  6,  $  2,  defin- 
ing the  offense  of  ** willfully  and  maliciously 
shootine  at  and  wounding  another  to  kill  him^ 
so  that  ne  does  not  die  thereby. "— Herrold  v. 
Commonwealth,  (Ky.)  121. 

18.  An  indictment  stated  that  defendant  did 
feloniously,  and  of  malice  aforethought,  make 
an  assault,  and  then  and  there  with  a  piece  of 
iron,  (describing  it,)  being  a  deadly  weapon^ 
feloniouslv,  etc.,  strike,  etc.,  one  H.,  then  and 
there  giving  him  a  wound,  (describing  it,) 
with  the  intent  feloniously,  etc,  to  kUlhim. 
Held,  that  this  was  a  good  indictment  for  as- 
sault with  intent  to  kilL— State  v.  ScMoss. 
(Mo.)  244. 

19.  An  instruction  that  the  jury  were  au- 
thorized to  find  defendant  guilty  of  a  felony, 
upon  the  hypothesis  that  he  willfully  shot  and 
wounded  a  person  named,  and  not  that  thev 
must  believe  the  act  to  have  been  done  malici- 
ously, as  well  as  willfully,  is  error,  and  not 
cured  by  an  instruction  stating  the  circum- 
stances under  which  they  were  authorized  to 
find  Mm  guilty  of  a  misdemeanor.- Herrold 
V.  Commonwealth.  (Ky.)  121. 

20.  The  instructions  set  forth  the  facts  suffi- 
cient to  constitute  the  crime  as  defined  in 
Rev.  St.  Mo.  S  1262,  but  did  not  charge  that 
the  assault  must  be  shown  to  have  been  made 
feloniously.  Held  no  error.- State  v.  Miller, 
(Mo.)  57. 

21.  A  sledge-hammer  is  a  deadly  weapon, 
within  the  meaning  of  Gen.  St.  Ky.  c.  29,  art 
4,  $  2,  providing  for  the  pumshment  of  any 
person  who  shall  wlllfuUv  and  malicxously 
cut,  strike,  or  stab  another  with  a  knife, 
sword,  or  other  deadly  weapon,  with  intent  to 
kill- PMlpot  V.  Commonwealth,  (K>.)  455. 

Insanity  as  a  defense. 

22.  Defendant,  living  on  the  premises  of 
deceased,  and  employed  bv  him  as  a  laborer, 
while  sowing  cotton  seed,  was  told  by  de- 
ceased that  he  VTas  making  too  many  skips. 
In  half  an  hour  he  left  his  work,  went  to  his 
house,  came  back  with  apistolf  muttering  and 
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Bweartne,  a&d  shot  deceased.  For  montbs 
before  tne  neighbors  had  notloed  a  mental 
change  in  defendant,  and  it  was  rumored  that 
he  was  going  crazy.  Deceased  had  stated  that 
he  thought  him  crazj,  and  so  said  when  he 
saw  him  with  the  pistol  before  the  killing:. 
Defendant,  after  the  homicide,  remained  m 
the  vicinity  from  10  a.  m.  and  at  night  went 
to  his  house  and  went  to  bed.  Heldy  that 
from  the  fact  that  there  was  neither  motive, 
threats,  nor  express  malice,  and  from  all  the 
circumstances,  the  defense  of  insanity  was 
sustained.— Massengale  v.  State,  (Tex.)  85. 

23.  Ck)de  Crlm.  Proc.  Tex.  art.  722.  provides 
that  where  the  defendant  is  acquitted  on  the 
ground  of  insanity,  the  jury  shall  so  state  in 
tneir  verdict.  In  a  trial  where  the  defense 
was  insanity^  the  court  did  not  instruct  the 
jury  in  accordance  with  this  article.  Held^ 
that  where,  by  the  fact  that  the  defendant 
was  found  io  oe  sane,  it  did  not  appear  that 
^is  rights  were  probably  injured  by  the  omis- 
sion, It  was  not  material.— Id. 

24.  The  court  charged  that  every  man  was 
supposed  to  be  sane  and  responsible  for  his  acts 
until  the  contrary  is  shown,  and  in  a  second 
instruction,  that  the  burden  of  proof  of  in- 
sanity was  on  the  defendant.  Held^  that  the 
law  was  properly  stated,  and,  in  connection 
with  other  portions  of  the  charge  in  relation 
to  insanity,  did  not  make  the  presumption  of 
sanity,  and  burden  of  proof  of  insanity,  too 
prominent.— Id. 

25.  It  was  in  evidence  that  on  the  day  of  the 
homicide  defendant  had  exhibited  his  pistol 
and  said  he  was  eoing  to  kill  deceased  that 
day;  that  he  asked  him  to  walk  with  him  to 
his  house,  and  while  deceased  was  sitting  on 
the  fence,  had  shot  him  from  behind  the  door 
of  the  house.  The  defense  was  insanity. 
HeJd^  that  an  instruction  that  defendant  was 
either  guiltless  by  reason  of  his  insanity,  or 
guilty  of  murder  in  the  first  degree,  was 
proper.— State  v.  Bryant,  (Mo.)  102. 

26.  Testimony  was  introduced  showing  the 
wild  action  ana  demeanor  of  defendant,  and 
that  it  had  been  aggravated  by  the  belief  that 
deceased  had  debauched  defendant's  wife. 
The  state  introduced  testimony  that  prior  to 
his  marriage,  he  wanted  to  rent  a  room  in 
which  he  proposed  to  keep  the  woman  he  aft- 
erwards married,  for  the  purpose  of  general 
prostitution  for  his  pecuniary  oeneflt.  Held, 
that  it  was  properlv  admitted. — Id. 

27.  In  the  trial  of  an  indictmeiit  for  murder, 
where  the  defense  was  insanity,  evidence  ox 
persons  not  experts,  having  favorable  oppor- 
tunities of  observation,  was  admitted  as  to 
their  opinion  respecting  the  sanity  of  defend- 
ant.   Heldy  this  was  not  error.— Id.* 

Evidenoe. 

28.  Defendant,  on  the  trial  of  an  Indictment 
of  murder,  offered  to  show  that,  two  days  be- 
fore, he  had  told  the  witness  that  on  the  day 
of  the  homicide  he  would  go  to  town  to  get  his 
mail,  for  the  purpose  of  proving  that  the  meet* 
ing  with  deceased  was  accidental.  Held  that. 
In  view  of  the  other  testimony  in  the  case, 
showing  that  his  journey  was  with  a  lawful 
purpose,  the  testimony  was  immaterial.— 
Lynch  V.  State,  (Tex.)  190. 

V.6S.W.— 60 


20.  Where  the  defendant  was  charged  with 
the  murder  of  his  wife,  held  that  it  was  im- 
proper to  admit  in  evidence  a  petition  for  di- 
vorce filed  by  deceased  against  defendant, 
containing  charges  against  him  of  the  most 
damaging  and  prejudicial  character,  and  the 
error  was  not  cured  by  an  instruction  to  disre- 
gard the  evidedncc— State  v.  Kuehner,  (Mo.) 
118. 

80.  In  order  to  show  that  deceased  had  a 
weapon  at  the  time  he  was  killed,  defendant 
offered  to  prove  by  a  witness  that  the  witness 
got  from  one  T.  the  number  of  a  pistol,  which 
T.  claimed  corresponded  with  the  one  deliv- 
ered by  defendant  to  the  officer  after  shooting 
deceased,  which  defendant  testified  he  took 
from  the  body  of  deceased.  HckL  hearsay. — 
Forman  v.  Commonwealth,  (Ey.)  o79. 

81.  Deceased  said  "he  believed  he  would 
have  to  die;"  but  no  other  evidence  appeared 
to  show  his  sense  of  impending  dissolution. 
Heldy  that  the  admission  of  his  declarations 
was  error.- Vaughn  v.  Commonwealth,  (Ky.) 
15.S.* 

82.  Declarations  of  the  defendant,  made  15 
or  20  minutes  after  the  killing,  and  after  he 
had  gone  some  1,200  yards  from  the  place  of 
the  killing,  are  no  part  of  the  res  gestce.-^ 
Lynch  v.  State,  (Tex.)  190. 

83.  A  second  statement  made  by  defendant, 
a  few  minutes  after  the  killing,  as  to  how  the 
difficulty  occurred,  was  not  a  part  of  the  res 
ac«ke.— Fitzgerald  v.  Commonwealth,  (Ky.) 

Trial— Instructions. 

84.  On  the  trial  of  an  indictment  for  mur- 
der, it  was  not  proper  to  modify  an  instnio- 
tion  to  the  jury  by  adding  thereto  "that  al* 
though  they  believed,  from  the  evidenoe,  de- 
fendant sought  the  deceased,  and  attacked 
him  with  the*  intent  to  kill  him,  yet  if  they 
also  believed  that  defendant  ceased  to  attack 
the  deceased,  with  the  intention  of  withdraw- 
ing from  the  difficulty,  and,  after  he  had 
thus  ceased,  the  deceased  attacked  defendant 
in  such  manner  as  to  give  him  reasonable 
flrround  to  believe,  and  he  did  believe,  that  the 
deceased  intended  to  kill  him,  or  do  him  great 
bodily  harm,  then  defendant  had  the  right  to 
renew  the  attack  for  the  purposes  of  defend- 
ing himself, "  unless  there  was  evidenoe  before 
the  jury  showing,  or  the  facts  and  circum- 
stances were  such  that  the  jury  might  infer,  < 
a  state  of  facts  as  set  forth  in  the  modification 
above. — Id. 

85.  It  appeared  that  the  deceased  had  en- 
tered defendants  saloon  while  defendant  was 
out,  and  used  insulting  language  concerning 
defendant's  mother  and  sister,  and  threatened 
to  kill  defendant  on  sight;  that  afterwards 
defendant  came  in,  and  when  told  of  the  re- 
marks made  by  deceased  went  out  for  a  few 
moments,  came  back  and  got  his  pistol,  and 
went  out  again ;  that  he  met  deceased  on  the 
street,  and,  on  his  refusal  to  retract  his  words, 
shot  him.  Held,  that  an  instruction  as  to 
"  cooling  time  ^  was  not  applicable  to  the  facts. 
— Orman  v.  State,  (Tex.)  544. 

86.  The  testimony  for  the  state,  in  the  trial 
of  an  indictment  for  murder  in  the  first  d^ 
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gree,  showed  that  defendant  and  Ave  others 
made  an  unlawful  and  deadly  attack  npon  the 
sheriff  and  his  posse^  of  whom  deceased  was 
one.  The  testimony  of  defendant  tended  to 
show  that  the  sheriff  and  his  voaae  hegan  the 
attack  on  defendant  hy  the  oisplav  and  use 
of  deadly  weapons.  Held,  that  as  it  was  un- 
der the  eyidence  either  murder  in  the  first  de- 
gree, or  killing  in  self-defense,  the  court  was 
not  required  to  charge  upon  either  murder  in 
second  degree  or  manslaughter.— Henning  y. 
State,  (Tex.)  187. 

87.  On  the  trial  of  an  indictment  for  mur- 
der, the  court  instructed  the  jury  that  the  de- 
fendant had  the  right  to  go  by  the  house  of 
the  deceased  on  his  vrs^y  to  the  post-ofBoe,  but 
that,  if  he  went  by  it  for  the  purpose  of  get- 
ting into  trouble  with  and  killing  deceased,  he 
could  not  justify  the  homicide,  eyen  though 
his  life  was  in  peril.  From  the  eyidenoe, 
there  was  no  douDt  his  object  in  going  by  the 
house  was  a  lawful  one.  Heldy  that  the  in- 1 
struction  was  not  based  upon  any  eyidence, 
and  was  calculated  to  prejudice  the  jury. — 
Lynch  v.  State,  (Tex.)  190. 

88.  On  trial  for  murder,  the  court  instructed  | 
the  jury:  **If  from  the  eyidenoe  you  belieye  1 
that  B.  took  her  own  life,  that  the  fatal  shot , 
which  deprived  her  of  life  was  not  fired  by 


v»^^  »»  ^»  UV.V  guilty,  and  you  »»v.»>«.  »w  »^». 
Held  erroneous,  as  it  placed  upon  defendant 
the  burden  of  proying  his  innocence. — Sham- 
berger  y.  State,  (Tex.;  5*0. 

39.  In  a  trial  for  murder  it  appeared  that  i 
deceased  had  used  indecent  and  insulting  lan- 
guage concerning  defendauVs  mother  and  sis- 
ter, and  had,  for  several  hours  before  the 
killing,  been  looking  for  defendant  with  the 
ayowed  purpose  of  shootine  him  on  sight. 
Heldj  that  an  instruction  which  restricted  the 
'^adeouate  cause**  for  the  sudden  passion  that 
woula  m^e  the  killing  manslaughter,  to  the 
insulting  language  used,  and  did  not  include 
the  threats  made  by  deceased,  was  erroneous. 
— Orman  y.  State,  (Tex.)  644. 

40.  Rev.  St.  Mo.  1879.  K  1955,  1655,  provide 
that  one  charged  with  assault  with  Intent 
to  kill  may  be  convicted  of  assault,  though  but 
a  misdeme^or.  It  was  proven  that  defend- 
ant used  a  deadly  weapon  in  a  manner  likely  to 
produce  death.  The  defendant  claimed  she 
acted  in  self-defense.  Ileld^  that  there  was 
no  error  in  failing  to  instruct  as  to  simple  as- 
sault.—State  v.  Schloss,  (Mo.)  244. 

41.  When  defendant  pleads  self-defense, 
and  the  evidence  tends  to  show  that  if  deceased 
made  any  attack  upon  defendant  it  was  a 
murderous  attack,  it  is  error  to  instruct  as  to 
Pen.  Code  Tex.  art.  572,  which  relates  to  kill- 
ing in  defense  of  an  unlawful  and  violent  at- 
tack not  murderous  in  its  character.— Orman 
v.  State,  (Tex.)  544. 

42.  On  the  trial  of  an  indictment  for  murder 
the  verdict  of  the  jury  read:  "We,  the  jury, 
find  the  defendant  guilty  as  charged  in  the  in- 
dictment of  murder  in  the  first  degree,  and 
assess  his  punishment,  life-time  in  the  peni- 
tentiaiy. "  Held  sufiicient.— Carroll  v.  State, 
(Tex.)  42. 


HUSBAND  AND  WIFEL 

See,  also.  Divorce;  Dower;  Home8teacL 
Conveyance  of  homestead,  see  HomesteaA,  6. 
Property  rights  of  wife,  see  Homestead^  7,  8. 
Transactions  between,  void  as  to  creditors, 

see  Fraudulent  Conveyances,  5. 
Wife  as  witness  against  her  husband,  sea 

WUneas,  8. 

Husband  as  wife's  agent. 

1.  In  an  action  to  recover  the  amount  of  a 
note  alleged  to  have  been  wrongfully  hypoth- 
ecated with  defendant  by  a  third  party,  it 
was  shown  that  said  third  party  had  collected 
the  interest  on  the  note  for  four  years;  that 
it  was  in  his  hands  by  plsdntiff's  order;  that 
it  was  negotiable,  and  had  her  unqualified  in- 
dorsement; that  it  was  not  overdue  when  de- 
fendant got  it;  that  other  notes  had  been 
pledged  to  defendant  in  the  same  way,  of 
which  plaintiff  had  knowledge;  and  thai 
said  thiixl  party  was  plaintifl^s  husband,  which 
fact  was  concealed  from  defendant  at  the 
time  of  hypothecation.  Held,  he  was  her 
agent,  and  judgment  was  properly  entered  for 
defendant.— Mead  v.  Spalding,  (Mo.)  3S4. 

Wife's  separate  estate— Ck>nTeyance. 

2.  A  husband  contracted  a  debt  for  his  own 
use,  being  at  the  time  possessed  of  land  which 
he  subsequently  conveyed  to  the  separate  use 
of  his  wife,  claiming  that  she  had  contributed 
her  means  in  paying  for  it.  It  was  not  alleged 
that  the  money  was  the  wif  e*s  separate  estate. 
Held,  that  the  conveyanoe  to  the  wife  was 
voluntary  as  to  the  creditor,  and  that  a  mort- 
gage on  the  land,  made  by  the  husband  and 
wife  to  secure  the  debt,  was  valid.— Dough- 
erty y.  Halloran,  (Ey.)  718.* 

8.  A  deed  for  property  not  a  homestead,  in 
which  the  wife  claimed  a  separate  estate,  was 
executed  by  husband  and  wife,  but  not  ac- 
knowledged by  the  latter.  Helo,  that  tbouffh 
an  aoknowlegment  was  required  to  conyey  the 
wife's  separate  estate,  the  deed  would  pass 
whatever  interest  they  held  in  oommunity 
right,  and  whatever  separate  interest  the  hus- 
band nad  in  the  land.— Stephens  y.  Matthews* 
Heirs,  (Tex.)  567. 

4.  A  married  woman  will  not  be  i>ermitted 
to  ayaU  herself  of  a  defective  certificate  of 
acknowledgment  to  her  deed  which  has  served 
the  purpose  of  releasing  to  her  other  land 
from  the  incumbrance  oi  a  deed  of  trust.— 
McKinney  v.  Matthews,  (Tex.)  79S. 

Ck>nyeyanoee  between. 

5.  In  an  action  of  ejectment,  it  appeared 
that  plaintiff  and  defendant  had  been  married, 
but  plaintiff  obtained  a  divorce :  that,  prior  to 
this,  defendant  had  purchased  we  premises  in 
controversy,  and  the  conveyance  was  made  to 
plaintiff.  Defendant  claimed  tiist,  by  agree- 
ment, plaintiff  was  to  hold  the  proper^  in 
trust  for  him,  though  there  was  eyidenoe 
tending  to  show  that  he  gave  it  to  her.  Thers 
was  evidence  to  show  that  the  defendant  had 
exercised  aU  acts  of  ownership  over  the  prop- 
erty. Held  that,  as  defendant  had  caused  the 
premises  to  be  conveyed  to  his  wife,  the  pre- 
sumption was  that  it  was  intended  to  be  a  set- 
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tiementforher.— SehnstorT.  Sohiuiter,  (Mo.) 
260. 

Comxniinity  property. 

6.  In  trespass  to  try  title,  defendant  claimed 
under  a  deed  to  an  undivided  half,  and  plain- 
tiffs claimed  under  a  patent  issued  to  them  as 
heirs  of  their  mother,  a  widow,  who  had  ap- 
plied for  the  land,  and  paid  tne  surveyor's 
fees.  It  appeared  that  she  had  then  married 
defendant's  grantor,  and  as  husband  and  wife 
they  had  made  the  settlement  required  by  law 
to  acquire  homestead.  HeZd,  that  the  husband 
acQuired  a  half  interest  in  such  homestead 
with  his  wife.— Mills  v.  Brown,  (Tex.)  612. 

ImprovementB. 

See  Treapasa  to  Try  Title. 

INCEST. 

Evidence  to  support  conviotioiu 

Where,  on  trial  for  incest,  the  evidence  of 
the  party  upon  whom  it  was  committed  shows 
that  she  was  a  principal  in  the  crime,  her  tee^ 
timony  will  not  support  a  conviction,  unless 
corroborated.— Bodson  v.  State,  (Tex.)  548.» 

INDICTMENT  AND  INFOB- 
MATION. 

Description  of  offense^see  AhortUm;  Adul- 
tery; Brea4!h  of  the  Peace;  Escape;  False 
Preteneea;  Forgenf,  8;  Homicide^  8,  4,  17, 
18;  Intoaelcating  lAquors,  18;  JRape,2. 

Joinder  of  offenses^  see  Forgery^  4. 

ObstracUon  of  hignway,  see  Highv)ay8y  3. 

Becord— Clerioal  wrors. 

1.  An  indictment  alleged  the  commission  of 
the  offense  on,  and  for  one  year  prior  to,  the 
first  day  of  December,  1884.  The  case  was 
transferred  to  the  county  court,  and  the  cer- 
tificate of  the  district  clerk  recited  that  the 
term  of  the  district  court  was  held  in  Decem- 
ber, 1885,  and  that  the  indictment  was  pre- 
sented December  18, 1886.  Defendants  moved 
to  ouash  the  certificate,  and  pleaded  to  the  ju- 
risaiction.  alleging  that,  if  the  certificate  was 
correct,  the  indictment  was  presented  more 
than  two  years  after  the  commission  of  the 
offense,  and  was  barred  under  Code  Grim. 
Proo.  Tex.  art.  200.  The  motion  and  plea  were 
overruled  by  the  court,  as,  by  an  inspection  of 
the  record,  the  court  was  satisfied  that  a  cler- 
ical error  had  been  committed  in  writing  1886 
for  1885.  Held,  the  transfer  certificate,  being 
amendable,  should  have  been  corrected  by  the 
proper  ofiloer,  and  in  case  the  prosecution  re- 
fused to  amend,  the  motion  and  plea  should 
have  been  sustained.— Mitten  v.  State,  (Tex.) 
Itt6. 

Form— Surplusage. 

2.  Const.  Mo.  art.  6,  %  88,  provides  that  aU 
Indictments  shall  conclude  **  against  the  peace 
and  dignity  of  the  state. "  To  an  Indictoient 
so  statiuff  was  added,  *'and  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided.  **   Meldt  that  the  latter  clause  was 


surplusage,  and  the  indictiiient  was  good.— 
State  V.  Schloss,  (Mo.)  244. 

Description  of  ofildnse. 

8.  An  indictment  charged  swindling  by 
means  of  an  invalid  and  spurious  note,  which 
defendant  represented  to  oe  valid  aad  genu- 
ine, knowing  the  contrarv.  The  indictment 
set  out  the  note  apparently  valid  on  its  face 
in  hOBC  verha^  but  did  not  allege  the  facts 
which  rendered  it  worthless.  Held,  that  it 
was  fatally  defective.— WiUs  v.  State,  (Tex.) 
816. 

Desoription  of  person. 

4.  Under  Rev.  St  Mo.  $  1321,  which  provides 
that  an  indictment  shall  not  be  deemed  in- 
valid **for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant,  upon  the  merits,  ** 
the  substitution  of  initials  for  the  Christian 
name  of  the  defendant  will  not  vitiate  the  in- 
dictment, especially  after  a  verdict  has  been 
rendered  on  a  plea  of  guilty.— State  v.  John- 
son, (Mo.)  77. 

Amendment. 

5.  Code  Crim.  Proc.  Tex.  art.  551,  directs 
all  amendments  of  an  indictment  or  informa- 
tion to  be  made  by  leave  of  the  court,  and  un- 
der its  direction.  The  allegation  of  the  time 
when  the  term  of  court  began,  at  which  an  in- 
dictment was  found,  being  surplusage,  held^ 
that  such  statement  might  be  stricken  out, 
and  an  amendment  of  such  date,  though  nec- 
essary, when  made  under  direction  of  the 
court,  need  not  be  recited  in  the  record.— Os- 
borne V.  State,  (Tex.)  588. 

INPANOT. 

Action  to  set  aside  deed,  see  LimUaUon  of 
ActUmSy  14. 

Aotlons  against. 

1.  Under  Civil  Code  Ky.  1851,  %  81,  provid- 
ing that,  where  defendant  was  an  iniant  un- 
der 14  years  of  age,  service  must  be  had  upon 
him  and  his  father  or  guardian,  the  return  of 
a  sheriff,  in  an  action  to  which  both  the  in- 
fant and  his  father  were  parties,  reciting  that 
service  was  had  upon  all  the  defendants  per- 
sonally, shows  a  suificient  service  upon  the  in- 
fant.--Cheatham  V.  Whitman,  (Ky.)  595. 

Inftots  as  intenrenors. 

2.  Where  minors  are  brought  into  court  as 
interveners,  upon  the  application  of  a  party 
to  the  suit,  a  ffuardian  adlUem  may  properly 
be  appointed  lor  them.— Schonfield  v.  Turner, 
(Tex.)  838. 

Appeal  by  guardian  ad  litem. 

8.  A  guardian  ad  litem,  in  Texas,  being  al- 
ways appointed  by  the  court,  and  deriving 
his  authority  to  act  through  such  appointment 
alone,  comes  within  the  letter  of  Rev.  St.  Tex. 
art.  1408,  which  provides  that  **  executors,  ad- 
ministrators, and  guardians,  appointed  by  the 
courts  of  this  state,  shall  not  be  required  to 
give  bond  on  any  appeal  or  writ  of  error  taken 
by  them  in  their  fiduciary  capacity.  **— Id. 
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nr JUNCTION. 

To  reetraln  enforcement  of  judgment,  see 
Judgment^  U. 

Aotion  on  bond. 

1.  An  injunction  bond  provided  that,  if  a  re- 
straining order  should  be  set  aside  at  the  final 
hearing  of  the  cause  in  which  it  was  ffiyen, 
the  defendants  herein  woidd  indemnify  the 
plaintiff  from  the  consequenoe  of  such  order. 
On  motion,  the  restraming  order  was  dis- 
solyed,  and  on  final  hearing  the  cause  dis- 
missed. The  cause  was  appealed  to  the  su- 
preme court  of  the  United  States,  without 
supersedeas,  and  was  there  pending  when  suit 
was  brought  to  recover  under  the  bond.  HeldL, 
that  the  right  to  enfoiDe  the  bond  was  sus- 
pended during  the  appeal;  and  as  the  right  to 
enforce  it  depended  upon  the  final  determina- 
tion of  the  suit  in  wmch  it  was  given,  it  was 
immaterial  whether  or  not  supersedeas  was 
obtained.— Cohn  v.  Lehman,  (Mo.)  267. 

2.  The  defendant  in  an  action  on  an  injunc- 
tion bond  pleaded  that  an  appeal  to  the  su- 

Sreme  court  of  the  United  States  was  had,  in 
tie  action  in  which  the  ixiiunction  was  grant- 
ed, in  conformity  with  the  practice  or  that 
court,  and  was  duly  perfected:  and  the  plain- 
tiff, on  demurrer,  confessed  tnis  to  be  true. 
Heldy  that  an  appeal  suspending  the  decree  in 
the  action  was  sufficiently  pleaded,  and  it  was 
not  necessary  to  allege  that  the  judgment  had 
been  superseded  by  the  execution  of  a  super- 
sedeas bond.— Id. 

8.  Defendants  sued  out  an  injunction  to  re- 
strain plaintiff  from  proceeding  to  condemn  a 
right  of  way  through  their  lands.  On  demur- 
rer, the  injunction  was  dissolved,  and  plain- 
tiff sued  on  the  injunction  bond  for  damages, 
including  $200  counsel  fees.  Held,  as  the  in- 
junction in  itself  was  the  relief  sousht^  that 
no  recovery  for  counsel  fees  could  be  nao,  and 
the  only  damages  recoverable  were  such  as  re- 
sulted from  the  operation  of  the  injunction  it- 
self .—New  National  Turnpike  Ck>.  v.  Dulaney, 
(Ky.)  690. 

INSANITT. 

As  a  defense  to  crime,  see  Homicide,  22-27. 

Of  principal — Defense  by  sureties. 

The  insanity  of  the  principal  miUcer  of  a 
note  is  no  defense  to  his  sureties,  in  the  ab- 
sence of  evidence  that  the  principal's  signa- 
ture was  obtained  unfairly  or  f raudulentQr. — 
Lee  V.  Yandell,  (Tex.)  666. 

IN8T7BANOE. 

Cancellation  —  Ofifer  to  return  pre- 
mium. 

1.  An  insurance  company  need  not  offer  to 
return  premiums  paid  on  a  policy  before  in- 
sisting upon  its  invalidity  by  reason  of  breach 
of  conditions.— Phoenix  Ins.  Co.  v.  Willis, 
(Tex.)  826. 

Forfeiture— Waiver. 

2.  A  life  policy  provided  for  the  issuance  of 
a  paid-up  policy  upon  certain  conditions.  The 
customary  period  allowed  for  payment  of 


premiums  after  deftatt  was  80  days.  Defmlt 
was  made,  but  the  policy  was  not  entered  upon 
defendants  books  as  canceled  until  6  months 
later.  In  the  mean  time  assured  made  efforts 
to  continue  the  policy  for  the  full  amount,  and 
it  did  not  appear  that  he  attempted  to  procure 
a  paid-up  poucy.  Held  that,  even  though  de- 
fendant had  wroDgfullv  refused  to  issue  a 
paid-up  policy,  such  refusal  did  not  continue 
the  risk  for  the  full  amount  of  the  original 
policy,  and  the  failure  to  pay  the  premium  at 
the  tmie  specified  terminatea  the  contract,  the 
delay  in  declaring  forfeiture  not  constituting 
a  waiver  of  prompt  payment— Ashbrook  v. 
Phcenix  Mut.  Ins.  Co.,  (Mo.)  402. 

Conditions  of  policy. 

8.  A  polioy  provided  that  other  insurance 
on  the  property,  not  made  known  to  the  com- 
pany, and  consented  to  thereon,  would  avoid 
the  policy.  In  an  action  on  the  policy,  pl^bi- 
tiff  offered  to  show  that  the  agent  was  in- 
formed of  the  other  insurance,  made  no  objec- 
tion thereto,  but  promised  to  indorse  it  on  the 
policy;  that  plaintiff  relied  on  such  promise; 
and  that,  just  before  the  loss  occurred,  the 
agent  arranged  to  renew  the  policy,  and  made 
a  memorandum  for  renewal  containiBR  such 
reinsurance,  but  never  indorsed  it  on  the  pol- 
icy. Held,  that  the  company  was  bound  by 
its  acquiescence  in  such  aots  of  its  agentSy 
though  the  policy  contained  a  clause  that  no 
a^ent  had  authority  to  bind  the  company  In 
violation  of  any  of  the  printed  terms  of  the 
contract,  and  no  condition  or  restriction  con- 
tained in  the  policy,  which  by  its  terms  may 
be  waived,  snail  be  deemed  to  have  been 
waived,  except  by  distinct  agreement  con- 
tained in  the  body  of  the  policy;  this  clause 
having  no  reference  to  the  subject  of  reinsur- 
ance.— Morrison  v.  Insurance  Co.,  (TeiL.)  606.* 

4.  An  insurance  company  gave  its  consent 
to  an  assig^nment  of  a  policy,  on  the  represen- 
tation that  the  assignor  had  sold  his  interest 
in  the  property  insured  to  the  assignee,  the 
local  agent  of  the  company.  The  transfer  of 
the  property^  proved  to  be  fraudulent  as  to 
creditors.  Meld,  that  the  company,  under  a 
provision  in  the  policy  for  its  invalidity  in 
case  of  misrepresentation  of  interest  in  the 
property,  was  not  liable  for  loss  occurring 
after  the  transfer,  notwithstanding  its  agent 
was  a  party  to  the  fraud.— Phoenix  Ins.  &.  v. 
Willis,  (Tex.)  825. 

6.  A  fire  caused  by  convicts  attempting  to 
escape,  such  attempt  being  easily  queued, 
though  causing  great  excitement  through  ex- 
aggerated accounts  published,  is  not  within 
the  exception  of  a  fire  policy  as  to  losses  oo- 
curring  by  a  notorious  resistance  to  authority, 
foreign  enemy,  or  dvil  commotion.— Straus 
V.  Imperial  Fire  Ins.  Ca,  (Mo.)  69a. 

6.  In  an  action  on  an  insurance  policy,  a 
pleading  which  sets  up  that  the  party  fidled 
to  perform  the  conditions  in  the  policy  be- 
cause of  ignorance  of  such  oondltions,  but 
whiohf  ails  to  allege  fraud,  misrepresentation, 
or  concealment,  Is  not  sufficient  to  excuse 
such  failure.— Morrison  v.  Insoranoe  Co.  of 
North  America,  (Tex.)  606. 

Bights  of  creditors. 

7.  When  an  assured  has  violated  oooditloiis 
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of  ft  policjr,  his  creditors  haTe  no  better  right 
to  compel  payment  against  the  oompany  than 
himselx.— Phoenix  Ins.  Co.  T.  WiUis,  (Tex.) 
626. 

Mutual  benefit  insurance  —  Actions 
on  certificate. 

8.  In  an  action  on  a  certiflcate  by  which  the 
association  agreed  to  assess  all  its  members, 
and  pay  the  amount  collected  for  mortuary 
purooses  to  the  beneflciary,  not  to  exceed 
fl,(X)0,  a  petition  which  does  not  aver  that  de- 
fendant laUed  or  refused  to  lav*  any  such  as- 
sessment, or  that,  having  laid  one  and  col- 
lected it,  failed  and  refused  to  pay  the  same 
to  plaintiff,  is  demurrable.— Taylor  v.  Na- 
tional Temperance  Relief  Union,  (Mo.)  71. 

9.  By  the  terms  of  a  certificate  the  associa- 
tion not  being  bound  to  levy  an  assessment  to 
meet  a  death  loss  until  60  days  after  due  proof 
of  the  death  had  been  made;  a  petition  which 
fails  to  state  that  such  proof  had  been  made 
is  defecUve.— Id. 

Intervention. 

By  infants,  see  Infancy^  3. 

INTOXICATINO  UQUOB& 

Oonstitationality  of  acts  —  Titles  of 
laws. 

1.  Act  Ky.  April  14, 1888,  entitled  **An  act 
to  authorize  the  people  of  Lincoln  county  to 
vote  on  prohibiting  the  sale  of  liquors,  and 
fixing  the  penaltv  for  the  sale  of  liquors  in 
said  county,  **  autnorizes  (sections  1  and  2)  a 
submission  to  the  voters  of  that  county 
whether  the  sale  of  liquor  shall  be  prohibited 
therein :  and  provides  (section  8)  tiiat,  when 
a  majontv  vote  in  favor,  the  sale  shall  be  un- 
lawful after  the  entry  of  the  result  in  the 
derk's  office,  and  that  licenses  theretofore 

'  ffranted  shall  be  lawful  until  expiration;  and 
declares  (section  4,  5,  and  6)  the  sale  a  misde- 
meanor, and  provides  a  punishment,  and  for  a 
second  vote  if  the  law  be  not  accepted  by  the 
first  one.  Held,,  that  all  the  provisions  of 
this  act  relate  to  the  same  subject,  are  natu- 
rally connected,  and  not  foreign  to  the  sub- 
ject expressed  in  the  title,  and  are  not  in  vio- 
lation of  Const.  Ky.  art.  2,  i  87,  requiring  that 
no  law  shall  relate  to  more  than  one  subject. 
—Ex  parte  Bumside,  (Ky.)  276. 

2.  The  title  of  act  Ky.  April  14, 1886,  stat- 
ing that  it  is  an  act  to  authorize  the  voters  of 
Lincoln  county  **to  vote  on  prohibiting  the 
sale  of  liquor, "  and  also  fixing  the  penalty  for 
a  sale  in  violation  thereof,  sufficiently  ex- 
presses the  subject  or  object  of  the  act,  and  is 
not  in  contravention  of  Const.  Ky.  art.  1),  |  87. 
^Id. 

^—  LegiBlative  powers. 

8.  The  act  prohibituogthe  sale  of  liquor  in 
Linoohi  county  (1  ActsKv.  1885^86, p.  1400)  is 
not  interdicted  by  the  bill  of  rights  of  Ken- 
tucky, and  Const.  U.  S.  14th  Amend.,  as  the 
sale  of  liquor  never  has  been  a  right,  but  a 
privilege,  the  creature  of  lioense;  and  the 
iQgislatiire  of  the  state  may,  under  its  poUoe 


power,  not  onLv  regQlate^  bat  restrict,  the  re- 
tail liquor  trafflc.--Id.» 

4.  Act  Tex.  March  29, 1887, 1 8,  which  pro- 
vides that  a  saloon  keeper  shall  post  in  a  con- 
spicuous place  the  license  he  was  required  to 
obtain  under  the  law,  and  also  that  ne  shall 
furnish  a  bond  before  obtaining  it,  is  consti- 
tutional, as  the  legislature  has  the  power  to 
regulate  the  manner  in  which  saloons  shall  be 
conducted.— Ex  parte  Bell,  (Tex.)  197. 

Bight  to  complain. 

5.  Petitioner  was  refused  a  license  to  retail 
intoxicating  liquor,  under  1  Acts  Kv.  188&-86, 
p.  1400.  It  was  claimed  that  this  law  is  un- 
constitutional, because  it  not  only  forbids  the 
sale  of  liquor  by  retail  as  a  beverage,  but  for 
medicinal  and  religious  purposes.  Meld  that, 
as  prescriptions  are  not  filled  in  bair-rooms, 
nor  the  communion  table  supplied  from  such 
places,  petitioner's  rights  are  not  affected  by 
this  provision,  and  he  cannot  complain.— Ex 
parte  Bumside,  (Ky.)  276. 

6.  The  relator  having  refused  to  give  a  bond 
as  required  by  act  Tex.  March  29, 1887,  regu 
lating  the  sale  of  intoxicating  liquors,  was 
arrested,  and  applied  for  a  writ  of  hdbeas 
corpus^  alleging  the  conditions  of  the  bond 
were  unconstitutional.  Held  that,  as  the  re- 
lator had  never  executed  the  bond,  he  had  no 
right  to  be  heard  upon  the  validity  of  its  con 
ditioBs.— Ex  parte  Bell,  (Tex.)  197. 

Local  option — Constitutionality. 

7.  The  local  option  act,  (Acts  Mo.  1887,  p. 
179,)  which  provides  that  any  county  or  town 
or  city  having  a  population  of  2,500  or  more 
inhabitants  may  by  a  majority  vote  put  such 
county,  town,  or  city  under  its  operation,  ap- 
plies to  all  the  counties  in  the  state,  and  to  all 
incorporated  cities  or  towns  having  a  popula- 
tion of  d,500  or  more  inhabitants,  cl8  a  ctasa^ 
and  does  not  violate  Const.  Mo.  art.  4,  %  58, 
which  provides  **that  no  local  or  special  law 
shall  be  passed  when  a  general  law  oan  be 
made  applicable.  **— State  v.  Pond,  (Mo.)  469.* 

Elections. 

8.  The  Kentucky  local  option  law  provides 
that,  upon  petition  of  20  legal  voters  in  any 
district,  town,  or  city,  the  county  judge  shall 
make  an  order  directing  the  sheriff,  or  other 
officer  whose  duty  it  may  be  to  hold  election, 
to  open  a  poll  at  the  next  regular  state,  town, 
city,  or  county  election  for  the  purpose  of  tak- 
ing the  sense  of  the  voters  whether  or  not 
liquors  shall  be  sold.    An  election  under  these 

§  revisions,  to  take  the  sense  of  a  citv,  held  by 
le  sheriff  or  coroner  at  a  state  election,  is  un- 
authorized and  void;  the  act  intending  that 
in  a  city  or  town  the  vote  was  to  be  taken  ata 
city  or  town  election,  under  the  control  of 
those  directiy  interested  in  municipal  elec- 
tions.—Ck>mmon  wealth  V.  King,  (Ky.}  124. 

9.  A  district  embracing  a  city,  and  includ- 
ing many  voters  outside  the  ^ty  boundary, 
had  voted  in  favor  of  local  option  In  1882 ;  and 
in  1884  the  city,  without  legislative  authority, 
again  voted  on  the  question,  and  a  majority 
against  local  option,  and  licenses  were  granted, 
and  indictments  found  against  the  Uoensees 
dismissed.  Held  error,  as  the  district  could 
not  be  severed  except  at  the  will  of  the  legla- 
lature,  and  the  vote  in  part  of  the  district  on 
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the  same  question  did  not  protect  the  ttoen- 
i.-Id. 


Licenses. 

10.  Act  Ark.  March  8, 1879,  made  it  unlaw- 
ful for  any  person  to  sell  yinous  or  spirituous 
liquors,  except  manufacturers  selling  in  pack- 
ages of  not  less  than  five  gallons.  The  act  of 
1881  authorizes  the  county  court  tq  prohibit 
the  sale  of  liquor  within  three  miles  of  any 
church  or  school,  and  the  act  of  February  20, 
1883,  excepted  from  the  operation  of  this  act 
wine  manufacturers  who  sold  in  quantities  of 
one  quart  or  more  or  in  sealed  bottles.  Held^ 
that  these  provisions  excepting  certain  manu- 
facturers were  not  repealea  by  the  act  of  March 
81,  1888,  which  imposed  a  tax  upon  all  ven- 
dors of  vinous,  spirituous,  and  malt  liquors.— 
Chamberlain  v.  State,  (Ark.)  524. 

11.  Under  Gen.  St.  Ky.  c.  92,  as  amended  in 
1886,  the  county  clerk,  and  not  the  county 
judge,  is  the  proper  person  to  collect  and  to 
receive  commissions  on  fees  for  licenses  to  re- 
tail spirituous  liquors,  issued  under  article  2, 
S  9,  of  said  chapter,  providing  that  licenses  to 
retail  spirituous  liquors  shaSi  be  granted  bv 
the  county  court.— Severance  v.  Kelly,  (Ky.) 
886. 

Illegal  sales— What  constitutes. 

12.  Defendant  in  a  non-liquor  town  sent  an 
order  for  liquor  left  with  him  to  a  licensed 
liquor  dealer  in  another  town,  who  filled  the 
oraer,  putting  the  liquor  in  a  bottle,  and,  with 
many  otbers  of  the  same  nature,  sent  it.  la- 
beled with  the  customer's  name,  in  a  locked 
box,  to  defendant,  who  opened  the  box,  and 
delivered  the  liquor  to  tne  customer.  This 
course  was  repeated  many  times.  HelcL,  that 
defendant  was  an  agent  of  the  liquor  dealer, 
that  the  sale  was  completed  upon  the  delivei^ 
by  defendant,  and  that  he  was  guilty  of  sell- 
ing ardent  spirits.— Berger  v.  State,  (Ark.)  15. 

Oriminal  prosecution — Indictment. 

Id.  An  indictment  under  Mansf.  Dig.  Ark. 
%  4511,  prohibiting  the  sale  of  intoxicating 
liquors,  or  compounds  thereof  known  as  tob- 
ies, bitters,  etc.,  which  charged  that  the  de- 
fendant **  unlawfully  did  self,  and  was  inter- 
ested in  the  sale  or,  alcoholic,  ardent,  and  vi- 
nous liquors  and  intoxicating  spirits,  **  was  suf- 
ficient to  charge  a  public  onense,  and  was  not 
bad  for  misjoinder  of  offenses.— Davis  v.  State, 
(Ark.)  888. 

Patent  medicines  containing  al- 
cohol. 

14.  Defendant  was  indicted  under  Mansf. 
Dig.  Ark.  S  4611,  prohibiUng  the  sale  of  intox- 
icating liquors,  or  any  compounds  thereof 
known  as  tonics,  bitters,  etc.  The  evidence 
showed  that  he  sold  a  bottle  of  patent  medi- 
cine that  contained  a  certain  per  cent,  of  alco- 
hol, and  was  intoxicating.  Held^  that  it  was 
not  error  to  charge  the  jury  that  if  they  found 
the  medicine  was  a  compound  of  alcohol,  and 
was  intoxicating,  and  was  used,  or  could  be  • 
used,  as  a  beverage,  they  would  be  authorized 
to  convict  the  defendant,  and  if  it  could  not  be 
so  used  they  would  be  authorized  to  acquit.— 
Id. 

15.  In  the  trial  of  an  indictment  for  viola- 
tion of  Mansf.  Dig.  Ark.  $  4511  prohibiting  the 


sale  of  intoxicating  liquors  or  compounds 
thereof,  it  is  not  error  for  the  court  to  charge 
the  jury  that,  tiiough  the  sale  of  alcoholic  and 
intoxicating  spirits  is  a  violation  of  law,  it 
was  not  intended  to  prohibit  the  sale  of  medi- 
cines because  they  contained  alcohol ;  and  the 
fact  that  a  medicine  does  contain  a  certain 
proportion  of  alcohol  is.not  of  itself  evidence 
that  the  sale  thereof  is  unlawful.— Id. 

Joint  Tenancy. 

See  Tenancy  in  CoTnmon  and  Joint  Ten- 
ancy. 

JUDGE. 

Special  judge,  disqualification,  see  Crlni'^ial 
Law,  MO. 

Special  judge — Appointment. 

1.  Rev.  St.  Tex.  arts.  1094-1100,  and  Code 
Crim.  Proc.  arts.  570-572,  provide  for  the  se- 
lection or  appointment  of  a  special  judge  in 
certain  cases,  who  before  entering  upon  his 
office,  shall  take  the  oath  of  office  required  bv 
the  constitution,  and  the  fact  that  the  oath 
was  administered  shall  be  entered  upon  the 
minutes  of  the  court  as  a  part  of  the  record, 
and  the  record  on  appeal  must  show  the  rea- 
sons for  his  selection,  and  the  manner  in  which 
he  became  special  judge.  The  only  record  as 
to  such  an  appointment  was  that  the  judge 
was  selected  by  the  state  and  defendant,  and 
was  sworn  to  try  the  case  of  the  state  against 
the  defendant.  The  dlerk  certified  this  to  be 
found  in  his  minutes,  but  it  was  entirely  de- 
tached from  any  other  proceedings  in  the 
case.  Held,  that  the  entxV  was  too  uncertain 
to  show  even  a  substantial  compliance  with 
the  law.— Smith  v.  State,  (Tex.)  40. 

— -  Election. 

2.  The  regular  judge,  having  been  of  coun- 
sel, ordered  the  election  of  a  special  judge, 
ana  the  result  was  a  tie.    Held,  that  the  cleric 

froperly  gave  the  casting  vote;  Rev.  St.  Mo.^ 
1878,  exoressly  requiring  blm  to  do  so  insooh 
a  case.— State  v.  Neider,  (Mo.)  70B. 

Power. 

8.  Rev.  St.  Mo.  S  1879.  enacU  that  a  speoial 
judge  shall,  during  the  hearing  of  the  partio- 


charged,  summon  another.  The*  indictment 
being  lost  pending  a  trial  before  a  spedaL 
judge,  field,  that  he  might  summon  a  grand 
jury  to  find  an  indictment.— Id. 

JUDGMENT. 

Action  on,  see  CarHers,  2. 
Collateral  attack,  see  TaautUon,  12. 
Lien,  see  Attachment,  6;  Oamiahmenl,  2l 
Presumption,  see  TaocatUm,  14. 
Validity,  see  TaODoMon,  18. 

By  confession. 

1.  Under  Rev.  St.  Mo.  $  8607,  providing  that 
a  statement  of  indebtedness  to  support  a  judg- 
ment by  confession  must  give  tb»  amouiil; 
and  if  for  money  due  or  to  become  doe  must 
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state  conciselv  the  facts  out  of  which  it  arose, 
a  statement  showing  the  amounts  due  on  cer- 
tain hills  of  exchange,  their  parties,  dates, 
and  the  sums  for  which  they  were  negotiated 
to  plaintiff,  is  sufficient,  and  properly  avers 
that  they  were  sold  and  delivered  to  plaintiff 
for  such  amount.— Mechanics'  Bank  v.  Mayer, 
(Mo.)  237. 

2.  A  judgment  by  confession  on  bills  of  ex- 
change, entered  for  their  face  value,  is  not  in- 
valid.—Id. 
By  default— Motion  to  set  aside. 

8.  Where  defendant  in  trespass  to  try  title 
is  informed  by  letter  from  his  counsel,  two 
days  before  trial,  that  they  cannot  longer  rep- 
resent him,  and.  being  under  process  to  ap- 
I>ear  at  a  court  in  session  in  another  county, 
writes  to  the  judge  and  clerk  stating  that  fact, 
and  asking  them  to  employ  counsel  for  him, 
and  on  his  return  from  such  other  county, 
finds  judgment  has  been  given  against  him 
by  default,  a  motion  for  a  new  trial  setting 
out  these  facts,  and  that  he  has  the  legal  title 
to  the  land,  shows  both  "diligence'*  and  "a 
meritorious  defense.  "—Hopkins  v.  NiggU, 
(Tex.)  625. 

Bendition  and  entry— Amendment. 

4.  Judgment  was  entered  April  28th,  and  on 
April  30th,  the  last  day  of  the  term,  was 
amended  under  Rev.  8t.  Tex.  art.  1355,  author- 
izing the  court  to  amend  the  record  at  any 
time  during  the  term.  Held,  that  the  validity 
of  the  judgment  is  not  affected  by  a  rule  of  the 
supreme  court,  requiring  judgment  to  be  en- 
tered two  days  before  the  end  of  the  term.— 
Mcpherson  v.  Johnson,  (Tex.)  798. 

Bee  adjudicata. 

5.  A  decree  setting  aside  a  deed  given  by  a 
county,  and  adjudging  that  the  grantee  re- 
cover a  certain  sum  for  services  rendered,  is 
not  a  final  settlement  of  all  accounts  between 
the  county  and  such  grantee  so  as  to  conclude 
the  county  from  setting  up  other  payments 
for  services  made  prior  to  the  decree. — Pat- 
rick V.  Commissioners'  Court^  (Tex.)  626. 

6.  Plaintiff  sued  her  father's  admmistrator 
on  a  note  which  she  claimed  her  father  gave 
her.  It  was  shown  that  she  was  plaintiff  in  a 
former  bill  to  require  her  father's  children  to 
account  for  advancements,  and  for  a  settle- 
ment of  the  estate,  and  that  she  testified  in 
the  suit,  and  claimed  certain  land,  but  made 
no  claim  to  the  note.  The  court  determined 
the  question  of  advancements,  and  directed 
an  equitable  distribution.  HeUcL,  that  the 
facts  show  that  the  note  was  not  regarded  by 
her  as  a  gift ;  but,  if  so,  the  first  suit  estopped 
her  from  claiming  it  subsequently.- Watson 
T.  Carman's  AdmMr,  (Ky.)  450. 

7.  In  an  action  on  a  note,  where  defendant 
leads  payment,  a  reply  that  the  same  cred- 

'ts  were  aliowed  in  a  suit  on  another  note  be- 
tween the  same  parties,  in  which  plaintiff  ob- 
tained nominal  damages,  must  further  allege 
that  the  whole  amount  paid  bv  defendant  was 
credited  in  said  judgmenLwithout  consider- 
ing the  note  now  in  suit.— Thompson  v.  Qil&n, 
(r&x.>410. 

S.  In  Teonw,  where  the  defense  of  res  adjvr 
Msata  is  set  up  it  is  imprcRier  to  admit  in 
evidenoe  a  writ  of  enor^  bonds,  etc,  to  show 
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that  the  judgment  has  been  ai^ealed  from,  as 
an  appeal  does  not  vacate,  but  merely  sus- 
pends, the  judgment.— Id. 

liien. 

9.  A  grantor  in  a  trust  deed  given  as  se- 
curity, afterwards,  in  part  consideration  of  the 
assumption  by  the  cestui  qns  trust  of  a  num- 
ber of  debts,  liens  on  the  property,  among 
them  a  judgment  lien  upon  the  grantor's  eq- 
uity of  redemption,  conveyed  to  the  trustee, 
for  the  benefit  of  tne  cestui  que  Pnist,  the  full 
legal  and  equitable  title,  subject  to  no  equity 
of  redemption  or  trust,  express  or  impliea,  on 
the  part  of  or  in  favor  of  the  grantor.  Held^ 
thatj  the  vendor  having  no  enforceable  inter- 
est m  said  propertv,  the  judgment  lien  ex- 
pired at  the  time  of  the  conveyanoe,  and  the 
only  remedy  was  on  the  vendee's  promise  to 
pay  the  judgment;  and,  therefore,  the  pur- 
chaser at  a  sale  under  said  judgment  took 
nothing.— Christy  V.  HcKee,  (Mo.)  656;  Ryan 
^.  Same,  (Mo.)  669. 

10.  The  lien  of  a  mortgage  given  by  a  gran- 
tee of  realty  to  a  third  party,  a  month  after 
conveyance,  to  secure  purchase  money  ad- 
vanced by  such  party,  is  not  superior  to  the 
lien  of  a  judgment  rendered  against  the  gran- 
tee prior  to  the  purchase,  where  it  appears 
that  the  advance  was  in  the  nature  of  a  loan, 
there  being  no  obligation  on  the  mortgagee  to 
pay  the  debt,  and  no  arrangement  between 
grantor  and  grantee  that  he  should  be  subro- 
gated to  the  vendor's  rights.— Cohn  v.  Hoff- 
man, (Ark.)  611. 

11.  In  trespass  to  try  title,  plaintiff  claimed 
under  B.  Defendants  offerad  in  evidence  a 
judgment  against  B.  before  he  conveved,  and 
an  execution  and  sheriff's  sale  of  the  land 
after  he  conveyed.  Executions  had  not  issued 
each  year.  Held^  under  the  Texas  act  of  No- 
vember 9, 1866,  relating  to  judgment  liens,  the 
lien  of  the  judgment  was  lost,  and  the  sale  by 
the  sheriff  did  not  affect  the  title.— Hervey  v. 
Edens,  (Tex.)  306. 

Setting  aside. 

12.  A  motion  was  made  to  set  aside  a  judg- 
ment on  the  ground  that  the  defendant  was 
not  present  at  the  trial.  It  was  stated  in  the 
motion  that  he  did  not  inform  his  counsel  that 
he  could  have  testified  to  certain  facts.  Held, 
that  the  judgment  will  not  be  set  aside  on  this 
ground.— Helm  v.  Weaver,  (Tex.)  420. 

IS.  In  an  action  to  cancel  a  judgment  al- 
leged to  have  been  fraudulently  obtained,  the 
court  admitted  in  evidence  another  judgment 
tending  to  disprove  the  facts  upon  which  the 
case  in  suit  was  founded.  Held  not  error. — 
Bilger  v.  Buchanan,  (Tex.)  406. 

Equitable  relief. 

14.  A  Texas  district  court  cannot  enjoin  the 
enforcement  of  a  judgment  of  a  iustice  of  the 
peace  in  a  case  where  no  appeal  lies  from  the 
judgment.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Dowe,  (Tex.j  790. 

JXTDIdAIi  SALES. 

See  EquUy,  13;  Execution,  7;  Eocecuton 
and  Adrninist/ratorSi  9, 10;  OuardUvn  and 
Wordy  6;  Mortgages^  9;  Trusts,  6. 
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Baservation  of  power  to  put  pur- 
ohaser  in  possession. 

1.  The  court  directed  the  sale  of  whatever 
Interest  defendant,  or  those  claiming  under 
him,  who  were  parties  to  the  suit  or  purchas- 
ers pendervte  Ute,  might  have  In  certain  prop- 
erty, reserving  the  power  to  put  the  pur- 
chaser in  possession  of  the  land  sold.  The 
title  to  a  part  of  the  land  failed  bj  reason  of 
the  adverse  possession  of  others  than  parties 
and  pendente  lite  purchasers.  Held,  that  the 
reservation  referx^^d  only  to  that  part  of  the 
land  sold,  the  title  to  which  was  good.— Pres- 
ton V.  Breckinridge,  (Ky.)  641. 

Abatement  of  parohase  price. 

2.  An  abatement  of  the  purchase  price  will 
not  be  allowed  for  a  failure  of  title  to  a  pwrt 
of  the  land,  by  reason  of  an  outstanding  title 
not  within  the  sooi>e  of  the  decree,  where  the 
land  actually  acquired  Is  worth  mach  more 
than  the  purchase  price,  and  the  purchasers 
have  refused  an  offer  of  the  holder  of  their 
purchase-price  bond  to  cancel  it  and  set  aside 
the  sale. —Id. 

Ohamperty. 

8.  A  sale  made  by  order  of  court  of  property 
of  which  there  are  claimants  by  adverse  pes* 
session  is  not  champertous  under  Oen.  8t. 
Ky.  a  8, 1 3,  which  provides  that  all  sales,  in- 
cluding those  under  execution,  of  lands  of 
which  any  other  person  has  adverse  posses- 
sion, shall  be  null  and  void.— Id. 

Issuanoe  of  execution — Iiimltation. 

4.  The  statute  of  limitations  doea  not  run 
against  the  issuance  of  an  execution  on  a  sale 
bond  during  the  period  for  which  the  defend- 
ants have  obtained  a  stay.— Id. 

Bond  for  purchase  price. 

5.  A  bond  given  for  the  whole  purchase 
price  of  lands  sold  in  parcels,  under  order  of 
court,  is  sufficient.— Id. 

JURY. 

Competency. 

1.  It  is  not  error  to  refuse  to  sustain  defend- 
ant's peremptory  challenges  where,  on  the  ex- 
amination as  to  their  qualifications,  two  of  the 
jury  stated  that  they  had  formed  an  opinion 
from  rumor,  and  newspaper  accounts  of  the 
evidence  on  a  former  trial,  that  it  would  take 
evidence  to  remove  it,  but  that  thoy  could  de- 
cide the  case  according  to  the  law  and  the  ev- 
idence, and  try  as  impartially  as  if  they  had 
never  neard  of  it.  Bhebwood,  J.,  dissenting. 
—State  V.  Bryant,  (Mo.)  10a.» 

Summoning. 

2.  Crim.  Code  Ky.  S  ld3,  providing  that  for 
sufficient  cause  the  court  may  appoint  some 
one  other  than  the  sheriff  to  summon  petit  ju- 
rors, heldj  when  the  court,  at  defendant's  re- 
quest, appointed  another  pdrson  to  summon 
tne  jury,  who  appointed  an  assistant,  to  whom 
defendant  objected,  it  not  appearing  that  de- 
fendant was  in  any  manner  prejudiced  there- 
by, his  objection  was  properly  overruled.— 
Forman  v.  Commonwealth,  (Ky.)  579. 


KilUng  Stock. 

See  RaUroad  Compcmie»^  16. 

Laches. 

See  Efiuity^^:  Speclfle  Perfcrmanoe^  1 ;  Ven- 
dor and  Vendee^  1 . 

LAIfDLOBD  AND  TENANT. 

Repairs — ^Breach  of  covenant. 

1.  Plaintiff  rented  a  farm  from  defendant, 
who  agreed  to  build  two  new  cross-f encea,  to 
f umisn  timber  for  rails  to  keep  old  fences  in 
repair,  and  to  pay  plaintiff  for  labor  in  repair- 
ing them.  Held  tnatw  as  the  cost  to  plaintiff 
of  furnishing  the  timber  to  repair  old  fences 
was  small,  he  oould  not  recover  from  the  land- 
lord for  f aillnff  to  do  so,  for  crops  destroyed 
thereby,  and  tne  measure  of  damages  for  not 
building  the  cross-fences  would  be  the  diflier- 
ence  between  the  rental  value  of  the  farm 
without  the  cross-fences  and  its  value  as  stip- 
ulated in  the  contract.— Parker  v.  Meadows, 
(TennO  49. 

Surrender  of  lease. 

2.  The  cession  of  possession  under  the  unex- 
pired term  of  a  lease,  with  the  burden  of  ac- 
crued rents,  though  not  a  surrender,  as  being 
made  to  one  neither  the  reversioner  or  re- 
mainder-man, is  yet  an  estoppel  to  claim  any 
rights  under  the  lease  as  to  the  cesser  and 
those  claiming  under  him.— Updike  y.  City  of 
St.  Louis,  (Mo.)  689. 

Benting  on  sliares — Bights  of  ten- 
ant's mortgagee. 

8.  Where  the  original  contract  in  writing 
between  a  landlord  and  tenant  gave  each  one- 
half  of  the  crop  to  be  raised  by  Uie  tenant,  but 
before  the  lease  began  a  verbal  agreement 
was  made,  by  which  the  landlord  was  to  re- 
tain control  and  possession  of  the  crop,  sell 
the  same,  and  pay  over  to  the  tenant  one-half 
of  the  proceeds  after  deducting  the  advance- 
ments for  supplies  to  be  made  by  the  landlord, 
a  mortgagee  of  the  tenant*s  interest  tahses 
only  such  interest  in  the  crop  as  the  tenant 
himself  could  take,  and  cannot  avail  himself, 
an  an  innocent  purchaser,  of  want  of  actoai 
notice  of  the  change  in  the  terms  of  the  lease. 
— Meacham  v.  Hemdon,  (Tenn.)  741. 

LABCENY* 

What  constitutes  ofifense. 

1.  The  owner  of  a  horse  gave  defendant  per- 
mission to  ride  it  to  a  certain  point,  and  Ijben 
to  turn  it  loose.  On  his  way  defendant  ex- 
changed the  horse  for  an  overcoat.  Held  not 
larceny,  as  the  taking  waa  not  wiongfitl,  nor 
was  possession  obtained  by  any  false  pretest, 
or  with  intent  to  deprive  the  owner  of  his 
property.— Stokel^  v.  State,  (Tex.)  588.* 

2.  In  order  to  constitute  the  aconsed  a  prin- 
cipal in  the  theft,  it  must  appear  that  he  eitlher 
took  the  horses  himself  or  acted  tegether  with 
his  co-defendant  in  the  theft,  knowing  his 
fraudulent  intent,  or  if  not  present  at  the  Wl- 
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ing,  muBt,  at  the  Ywy  time  of  lit  commission, 
have  been  acting  in  pursuance  of  a  common 
design  between  them  to  commit  the  theft.— 
Gentry  v.  State,  (Tex.)  321. 

3.  To  convict  of  larceny,  the  jury  must  be- 
lieve beyond  a  reasonable  doubt  that  accused 
Is  guilty  of  the  original  fraudulent  taking. 
Any  subsequent  connection  with  the  stolen 
property,  although  tending  to  show  his  guilt 
of  other  offenses,  will  not  authorize  his  oour 
viction  of  the  theft.*-Boyd  v.  State,  (Tex.) 
858.* 

4.  The  only  evidence  tending  to  connect  the 
defendant  with  the  crime  was  the  fact  that  he 
had  recently  killed  a  beef,  which  was  supposed 
to  have  been  the  animal  atolen.  Held,  that 
an  instruction  that  the  kilHng  of  the  animal 
constituted  the  offense,  was  error.-— Crowell 
Y.  State,  (Tex.)  818. 

5.  Under  Ann.  Pen.  Code  Tex.  U  1966, 1207, 
12dS,  actual,  manual  possession  of  the  proper- 
ty is  not  necessa^  to  constitute  larceny.— 
Connor  v.  State,  (Tex.)  188. 

Consent  of  owner. 

6.  A  defendant  charged  with  the  laroenv  of 
a  horse,  which  tbe  owner  loaned  to  another, 
who  placed  the  horse  out  for  the  purpose  of 
catching  defendant  in  the  theft,  cannot  set  up 
the  consent  of  the  owner  in  defense,  where  he 
did  not.  directly  or  through  another,  suggest 
the  theft  to  him,  or  induce  him  to  commit  it. 
—Id. 

Indictment — Variance. 

7.  An  indictment  for  theft  of  the  property 
of  one  N.  J.  S.  is  not  supported  by  proof  that 
it  belonged  to  M.  J.  S.,  where  the  proof  does 
not  show  that  the  owner  was  known  as  well 
by  the  one  name  as  the  other.— Willis  v.  State, 
(TexO^aOO. 

8.  where  the  ownership  and  possession  at 
the  time  of  the  larceny  are  alleged  in  one  per- 
son, and  the  evidence  shows  that  the  actual 
care,  coutrol,  and  management  were  in  a 
bailee,  it  is  a  fatal  variance.— Ck>nnor  v.  State, 
(TexO  138. 

9.  There  is  no  variance  between  an  indict- 
ment for  stealing  a  **beef "  and  evidence  that 
it  was  a  *«cow.  "—Smith  v.  State,  (Tex.)  40. 

I^oof  of  ownership — Road-brands. 

10.  When  a  recorded  brand  is  relied  on  to 
prove  ownership,  it  should  identically  corre- 
spond with  that  upon  the  animal,  and  the 
brand  should  be  upon  tue  same  part  of  the  ani- 
mal as  shown  in  the  record,  or  the  discrep- 
ancy should  be  explained  by  other  evidence- 
Myers  V.  State,  (Tex.)  IW. 

11.  The  state  snowed  that  the  aUesed  owner 
had  cattle  with  the  same  brand  as  that  on  the 
stolen  animal.  Held,  that  it  was  error  not  to 
allow  defendant  to  show  that  another  person 
had  branded  a  calf  with  the  same  brand, 
claiming  it  as  his  own,  the  brand  not  having 
been  recorded. — Id. 

12.  Rev.  St.  Tex.  art  4032,  provides  for  the 
placing  of  a  road-brand  upon  all  cattle  to  be 
driven  beyond  the  limits  of  the  state;  such 
brand  to  be  recorded  before  their  removal  in 
tbe  county  where  the  cattle  are  gathered. 
JSsidt  that  the  record  of  a  brand  made  after 
the  removal  of  the  cattle  is  unauthorised  by 


law,  and  is  inadmissible  to  prove  ownership. 
— Crowell  V.  State,  (Tex.)  8B. 

Possession  of  stolen  proi>erty. 

18.  There  was  no  evidenie  of  actual  tak- 
ing by  the  defendants  of  the  cow  alleged  to 
have  been  stolen.  The  prosecuting  witness 
had  left  his  cow  on  a  ranch  in  another  county 
in  the  fall  of  1886,  and  the  next  time  she  was 
seen  was  in  August,  1887iWhen  found  in  pos- 
session of  defendants.  Held,  that  the  ques- 
tion whether  the  facts  established  a  case  of 
recent  possession  should  have  been  left  to 
the  jury,  under  proper  instructions.— Willis 
V.  State,  (Tex.)  867. 

14.  Notwithstanding  the  general  rule  that 
recent  possession,  unexplained,  of  stolen 
goods,  gives  rise  to  the  presumption  of  guilt 
of  the  larceny,  it  is  error  for  the  trial  court  to 
refuse  to  instruct  that  the  question  whether 
the  possession  of  the  stolen  goods  was  recent 
is  for  the  jury,  on  all  the  evidence,  and  unless 
they  should  so  And  no  such  presumption  would 
arise.— Boyd  v.  State.  (Tex.)  853. 

15.  It  is  error  for  tne  court  to  instruct  the 
jury  that  **if  a  person  is  found  in  possession 
of  property  recently  stolen,  and  if  the  circum- 
stances are  such  as  to  call  upon  him  for  an  ex- 
planation, and  he  fails  to  give  any  explana- 
tion of  such  possession,  then  these  facts  would 
authorize  his  conviction,  if  a  presumption  of 
guilt  has  arisen  in  the  minds  of  the  jury.  **— 
Stockman  V.  State,  (Tex.)  298  • 

16.  Where  the  evidence  tends  to  show  recent 
possession  by  the  accused  of  stolen  property, 
It  is  error  for  the  trial  court  to  refuse  to  in- 
struct that  such  possession  is  not  positive 
proof  of  guilt,  but  only  a  circumstance  tend- 
ing to  show  guilt.- Boyd  v.  State,  (Tex.)  858.* 

17.  The  possession  of  stolen  property  is  a 
circumstance  admissible  in  evidence,  to  be 
considered  by  the  jury  in  connection  with 
other  proof  in  the  case;  and,  to  warrant  the 
inference  of  guilL  the  possession  must  be  per- 
sonal, recent,  and  unexplained,  and  involve  a 
distinct  assertion  of  claim  by  the  possessor.— 
Moreno  v.  State,  (Tex.)  299. 

18.  On  trial  of  P.  and  N.  for  larceny,  the 
facta  proven  were  that  the  hide  of  one  oi  the 
stolen  cattle  was  found  in  P.*s  house,  and  the 
hide  of  another  in  a  water- hole  about  00  yards 
from  the  house :  but  P.  was  not  called  upon  to 
explain  this.  There  was  no  evidence  against 
N.j  except  that  he  lived  about  40  yards  from 
P.*s  house.  Held,  that  these  facts  were  not 
sufficient  to  warrant  a  verdict  of  guilty.— Id.* 

Evidence  of  other  thefts. 

19.  On  the  trial  of  an  indictment  for  larceny, 
evidence  of  distinct  thefta  at  other  times  and 
places  than  the  one  for  which  defendant  is  on 
trial  Lb  incompetent.— Williams  v.  State,  (Tex.) 
818. 

Hearsay. 

20.  A  witness  testified  that  he  heard  the  co- 
defendant  of  the  accused  plead  ffuilty  to. a 
similar  indictment,  and  state  that  ne  and  the 
accused  took  the  horses  alleged  to  be  stolen. 
Held,  the  evidence  was  improperly  admitted. 
—Gentry  v.  State,  (Tex.)  m, 

Snffloienoy  of  evidenoe. 

21.  The  evidenoe  tending  to  connect  defend- 
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ant  with  the  oow  stolen  was  that  he  had  sold 
a  oow  which  was  shown  to  have  entirely  dif- 
ferent marks  from  the  one  lost  by  the  prose- 
cuting witness.  Held  insuiBcient  to  sustain 
a  conviction. --Stewart  y.  State,  (Tex.)  817. 

Snffioienoy  of  evidence — Testimony 
of  accomplice. 

22.  The  uncorroborated  testimony  of  an  ao- 
complice  as  to  the  ownership  of  the  property  is 
insufficient  evidence  upon  which  to  support  a 
conviction.— Crowell  v.  State,  (Tex.)  318. 

Instructions. 

28.  Where,  upon  the  trial  of  several  defend- 
ants for  larceny  of  cattle,  the  only  evidence 
connecting  one  of  the  defendants  with  the 
larceny  is  the  fact  that  he  had  assisted  in 
branding  the  cattle,  it  is  error  to  refuse  to  In- 
struct the  jury,  on  request,  that  if  they  be- 
lieve that  the  defendant  was  requested  to  as- 
sist in  the  branding,  without  a  previous 
agreement  or  participation  in  the  offense 
charged,  they  should  acquit  him.— Willis  v. 
StatejfTex.)  857.» 

24.  Where,  from  the  evidence,  it  appears 
that  defendant's  connection  with  the  property 
commenced  after  it  had  already  been  stolen, 
and  that  what  he  did  was  at  the  request  and 
for  the  benefit  of  other  persons,  an  omission  of 
the  court  to  instruct  the  jury  that  defendant 
must  have  taken  the  property  with  intent  to 
appropriate  it  to  his  own  use  and  benefit,  Is 
error,  although  the  court  had  previously 
charged  the  jury  as  to  what  constituted  theft. 
—Id.  bo6.» 

-<• —  Claim  of  ownership. 

25.  Where  the  defendant  sets  up  the  defense 
that  he  bought  the  property  alleged  to  have 
been  stolen, It  is  the  province  of  the  jury  to 
pass  on  its  truth,  and  the  court  should  submit 
it  to  them  with  appropriate  instructions.— 
Smith  V.  SUte,  (Tex.)  40;  Roy  v.  Same,  (Tex.) 
186. 

26.  Where  the  evidence  tends  to  show  that 
defendant  killed  the  animal  alleged  to  have 
been  stolen  for  beef  at  the  direction  of  his 
employer,  believing  it  to  be  his,  held^  that 
court  should  have  submitted  the  matter  to  the 
jury,  under  proper  instructions.— Myers  v. 
State,  (Tex.)  194. 

Circumstantial  evidence. 

27.  Where  there  is  no  positive  proof  con- 
necting accused  with  the  offense,  and  the  evi- 
dence IS  wholly  circumstantial,  it  is  error  for 
the  trial  court  to  refuse  to  instruct  upon  the 
law  of  evidence  of  that  character.— Boyd  v. 
SUte,  (Tex.)  853. 

28.  On  indictment  for  larceny,  where  the 
evidence  of  the  wrongful  taking  by  the  de- 
fendant is  wholly  circumstantial,  it  is  error  to 
fail  to  instruct  the  jury  upon  the  rules  of 
oircumstantial  evidence.— Crowell  v.  State, 
(Tex.)  318. 

Accomplice  testimony. 

29.  The  instructions  of  the  court  with  regard 
to  accomplice  testimony  should  require  the 
corroboration  to  be  as  to  facts  tending  to 
show  the  commission  of  an  offense,  and  Uie 
defendanVs  connection  therewith.— Id. 


TiTBTUTi  AND  SLANSinEL 

Instigation  of  offense. 

In  an  action  for  slander,  the  father,  brother. 
and  his  wife,  of  an  infant  defendant  who  had 
uttered  the  defamatory  words,  were  made  de- 
fendants as  instigators  of  the  wrong,  bat  tba 
words  were  not  uttered  in  their  presence,  and 
the  onl^  evidence  against  them  was  that  one 
had  said  to  another  of  them  that  the  infant 
defendant  ''had  said  everything  she  wanted 
to  about "  the  plaintiff.  HeUJL,  that  there  was 
not  sufficient  evidence  against  them  to  go  to 
the  jury.— Pauley's  Guardian  v.  Drain,  (Ky.) 
829. 

Xdcenses. 

Liquor  licenses,  see  Intoxicating  Liqu&n,  10, 

liens. 

Bee  AUachnientj  6;  MortgageSy  1,  2;  Judg- 
merUf  9-11 ;  Vendor  and  Vendee^  11-18. 

LIMITATION   OP   ACTIONS. 

Actions  against  executors,  Bee  Executors  and 

AdmtnXstratorSy  11. 
to  enforce  vendor's  lien,  see  Vendor  and 

"Vejtdce^  14. 

to  establish  an  easement,  see  Easement. 

On  petition  to  open  decree  after  judgment  on 

appeal,  see  Equity,  17. 
Running  of  the  statute,  see  Judicial  Sales,  ^ 

To  what  oases  applicable. 

1.  Code  Tenn.  $  8460,  provides  that  wtaera 
the  statute  of  limitations  of  another  state  has 
created  a  bar  to  an  action  accruing  therein, 
while  the  party  to  be  charged  resided  therein, 
it  shall  be  as  effectual  in  Tennessee.  De- 
fendant, while  residing  in  Missouri,  ga^e  a 
promissory  note  to  a  citizen  of  Missouri,  but 
removed  to  Tennessee  before  the  cause  of  ao- 
tion  became  completelv  barred,  and  was  sued 
thereon.  Held,  that  the  Missouri  statute  was 
no  defense.— Kempe  v.  Bader,  (Tenn.)  136. 

2.  Section  55  of  the  charter  of  E:ansas  City, 
limiting  the  time  of  redemption  from  sales  for 
delinquent  municipal  taxes  to  two  years,  does 
not  apply  to  an  action  of  ejectment  wherein 
plaintiff  seeks  to  recover,  not  the  lot  conveyed 
oy  tax  deed,  but  a  portion  not  so  conveyed.— 
Grandeyv.  Casey,  (Mo.)  876. 

3.  The  assignee  of  a  purchase-monev  note, 
reserving  an  express  lien  on  the  land,  has  no 
right  in  the  land,  nor  can  he  recover  on  the 
note,  when  barred  by  the  statute  of  limita- 
tions.—Stephens  V.  Matthews'  Heirs,  (Tex.) 
6C7. 

Adverse  possession. 

4.  Defendant  exercised  for  the  statutory 
period  acts  of  ownership  and  poeaesaloo  of 
parts  of  certain  land,  the  title  to  whkdi  was 
in  plaintiff.  The  evidence  showed  that  for 
the  same  period  plaintiff  had  been  in  actnal, 
continuous  possession  and  use  of  other  parts 
of  such  land.  Held,  that  muAk  poaeeasloB  by 
defendant  was  no  defense  to  ejeotment  by 
plaintiff.— Missouri  Pao.  By.  Oo.  v.  Mai&t, 
(Mo.)  OOO.* 
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5.  Rer.  81  T^x.  art.  8196,  provides  that  ad- 
Terse  possession  shall  not  embrace  more  than 
160  acres  when  nninolosed,  but  when  posses- 
sion is  taken  under  a  written  memoranaum  of 
title,  other  than  a  deed  fixing  the  boundaries, 
and  duly  re^ristered,  it  shall  be  oo-extensive 
therewith,  in  an  action  to  recover  more  than 
160  acres,  Tield  that  the  10  years  prescribed 
not  having  expired  at  the  time  of  the  passage 
of  the  aot,  and  defendant  not  claiming  under 
a  memorandum  of  title,  the  statute  eifected 
no  bar.— Snowden  v.  Rush,  (Tex.)  767. 

6.  The  vendor  of  a  city  lot  cannot  claim  ad- 
verse possession  against  his  purchaser  who 
has  not  taken  actual  possession,  but  allowed 
it  to  remain  in  an  inclosure  with  other  lots  of 
the  vendor,  unless  he  show,  as  a  starting-point 
for  such  possession,  a  notorious  act  of  owner- 
ship hostile  to  the  grantee's  claim.— Evans  v. 
Templeton,  (Tex.)  »48.* 

7.  Where  a  government  patentee  finds  a  per- 
son holding  the  land  under  a  deed  from  a  third 
party,  and  brings  no  action  during  the  stat- 
utory period,  the  occupant's  title  becomes  in- 
defeasible—Martin V.  Skipwith,  (Ark.)  514. 

Bttnning  of  the  statute. 

8.  Missouri  statute  of  limitations  provides 
that  actions  to  recover  lands  shall  w  com- 
menced within  10  years  from  the  accruing  of 
the  cause  of  action.  The  statute  of  limitations 
began  to  run  against  plaintiifs  August  90, 
1860,  and  suit  was  begun  14  years,  9  months, 
and  15  days  thereafter.  The  plaintiffs,  to 
overcome  the  bar.  showed  that  they  resided  in 
the  Confederate  States  during  the  war.  Held, 
that  as  it  was  conceded  the  war  did  not  bc^Kin 
in  Tennessee  until  August  16. 1861,  and  ended 
April  3, 1866,  the  plaintiff  residing  in  Tennes- 
see was  barred;  but  as  it  began  in  the  other 
states  April  19, 1861,  the  plaintiffs  residing  in 
those  states  were  not  barred.— Hammond  v. 
Johnston,  (Mo.)  88.* 

9.  In  an  aoUon  for  the  recovery  of  real  es- 
tate, a  grantee  in  possession,  with  notice  of  a 
prior  conveyance  from  the  common  source  of 
title,  cannot  plead  in  bar.  Rev.  St.  Tex.  arts. 
8191,  3192,  which  provide  that  such  an  action 
as  against  one  claiming  by  ** color  of  title," 
void  of  any  defect  extending  to  want  of  in- 
trinsic fairness  and  honesty,  must  be  com- 
menced within  three  years ;  but  he  may  plead 
the  bar  of  artiole3198,  providing  that  such  ac 
tion  as  against  one  claiming  title  by  adverse 
possession,  under  a  deed  duly  registered,  with 

Sayment  of  taxes,  must  be  commenced  within 
ve  years.— Snowden  v.  Rush,  (Tex.)  767. 

10.  A  shortage  in  the  treasury  by  reason  of 
an  overpayment,  made  in  1873,  on  a  warrant 
on  plaintiff  as  county  treasurer,  was  detected 
by  him  soon  after,  but  the  action  to  recover 
the  amount  from  defendant  was  not  brought 
before  1888.  To  the  plea  of  the  five-years 
statute  of  limitation,  plaintiff  replied  that  he 
had  no  knowledge  prior  to  1879  that  the  money 
came  into  defendant's  hands.  Heldy  that  the 
bar  was  complete,  as  no  diligence  was  shown 
to  discover  the  fund  missing.— Mathias  v. 
O'NeilL  (Mo.)  a68.» 

11.  Where  a  county  held  land  under  a  deed, 
and  an  adverse  claimant  thereafter  obtained 
a  patent  to  the  land,  the  deed  to  the  county, 
whether  valid  or  not,  was  notice  of  hostile  pos- 


session, and  the  limitation  ran  against  the 
patentee  from  the  receipt  of  his  patent— Mar- 
tin V.  Skipwith,  (Ark.)  514. 

12.  The  widow's  possession  of  land  is  not 
adverse  to  the  heirs  until  dower  is  assigned, 
for  until  then  she  has  a  right  to  occupy  the 
mansion-house,  and  messuages  thereto  belong- 
ing.—Holmes  Kring,  (Mo.)  847. 

13.  The  statute  of  limitations  does  not  run 
as  between  rival  claimants  of  government 
land  until  the  legal  title  by  patent  is  acquired 
by  one  of  them.— Hammond  v.  Johnston,  (Mo.) 
83. 

14.  Plaintiff,  20  days  before  attaining  full 
age,  conveyed  land  in  which  he  had  a  remain- 
der in  fee.  Fifteen  years  afterwards,  but 
within  10  years  from  the  life-tenant's  death, 
he  sued  to  set  aside  the  deed.  Held,  that  the 
action  was  barred.— Hoffert  v.  Miller,  (Ky.) 
447.* 

Disabilities  and  exceptions. 

15.  Code  Tepn.  %  8458,  provides  that  if,  after 
a  cause  of  action  accrues,  the  person  against 
whom  it  has  accrued  **  shall  be  absent  from  or 
reside  out  of  the  state, "  that  time  shall  not  be 
taken  as  a  part  of  the  time  limited  for  begin- 
ning the  action.  Defendant,  while  a  non-res- 
ident, gave  a  note  to  a  non-resident,  and 
moved  mto  the  state  in  1877.  He  was  absent, 
in  1878  and  1879,  15  months.  Held,  that  the 
time  defendant  was  absent  from  the  state 
must  be  deducted  from  the  time  the  statute  of 
limitations  began  to  run  in  his  favor. — Kempe 
V.  Bader,  (Tenn.)  126.* 

16.  Under  Rev.  St.  Tex.  art  8222,  the  time 
limited  for  the  oommencement  of  certain  ac- 
tions does  not  begin  to  run  as  against  married 
women  until  the  disability  of  coverture  is  re- 
moved. Held,  that  this  is  not  affected  by  the 
right  of  a  married  woman  to  maintain  actions 
for  the  protection  of  exempt  property,  when 
necessary  to  protect  her  against  the  acts  of 
her  husband  or  others.  —  Alsup  v.  Jordan, 
(Tex.)  881. 

Evidenoe. 

17.  In  an  action  to  try  title  to  land,  to  estab- 
lish a  plea  of  the  statute  of  limitations,  de- 
fendants offered  proof  tending  to  show  the 
occupancy  of  the  land  by  a  tenant.  Certain 
parts  of  this  evidenoe  were  excluded,  but  de- 
lendants  did  not  prove,  or  offer  to  prove,  pay- 
ment of  taxes.  Meld  that,  as  the  relevancy 
of  the  evidence  depended  on  other  proof  not 
offered,  there  was  no  error  in  excluding  it. — 
Hervey  v.  Edens,  (Tex.)  806. 

US  PENDENS. 

Evidence. 

In  trespass  to  try  title,  plaintiff  can  intro- 
duce a  deed  to  him  from  a  joint  owner  of  the 
land,  although  at  that  time  a  suit  was  pend- 
ing Detween  their  vendor  and  other  parties  aa 
to  the  title,  when  the  record  of  the  suit  had 
not  been  put  in  evidence. — Copelin  v.  Shuier^ 
(Tex.)  668. 

MAUOIOUS   PBOSEOUnON. 

What  constitutes. 

1.  The  only  evidence  was  tb^t  the  defend- 
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•nt  WM  on  the  grand  jury  which  Indicted  the 
plaintiff  and  F. ;  that  the  defendant  employed 
counsel  to  prosecute  P.,  and  that  such  employ- 
ment was  with  reference  to  F.  alone.  HeZa, 
that  the  evidence  failed  to  show  a  prosecution 
of  plaintiff.— Barrett  v.  Chouteau,  (Mo.)  215. 

When  lies. 

2.  In  a  suit  for  malicious  prosecution  an  in- 
struction that  plaintiff  could  not  recover  un- 
less the  evidence  showed  that  the  prosecution 
was  at  an  end  ought  to  have  been  given. — 
Olasgow  V.  Owen,  (Tex.)  527.* 

Malice — Probable  cause. 

8.  In  a  suit  for  malicious  prosecution  of  an 
overseer  of  roads,  for  crossing  his  county  line, 
and  opening  a  road  over  defendant's  lands, 
the  court  instructed  the  jury  that  if  plaintiff, 
acting  under  an  order  oi  court,  in  good  faith, 
crossed  into  the  adjoining  county,  and  cut  de- 
fendant's fence,  defendant  would  still  be  lia- 
ble if  the  prosecution  was  malicious  and  with- 
out probable  cause.  JEfeld,  that  the  instruc- 
tion was  erroneous,  as  it  seemed  to  withdraw 
from  the  consideration  of  the  jury,  in  deter* 
mining  whether  there  was  probable  cause,  the 
crossing  of  the  line  by  plaintiff.— Id. 

4.  In  a  siut  for  malicious  prosecution  the 
court  charged  that  malice  was :  "Any  unlaw- 
ful act  done  willfully  and  purposely  to  the  in* 
jurv  of  another  is,  as  against  that  person, 
malicious;  this  wrong  motive,  when  it  is 
shown  to  exist,  coupled  with  a  wrongful  act 
willfully  done,  to  the  injury  of  another,  con- 
stitutes legal  malice;"  and  that  ** probable 
cause"  was  the  existence  of  such  facts  and 
4suncumstances  as  would  excite  belief  in  a  rea- 
sonable mind,  acting  on  the  facts  witAiin  the 
knowledge  of  the  prosecutor,  that  the  person 
accused  was  guilty.  Hetd,  that  both  defini- 
tions were  correct.— Id. 

5.  In  a  suit  for  malicious  prosecution,  the 
court  properly  instructed  the  jury  that  if  de- 
fendant, upon  a  full,  fair,  and  correct  state- 
ment to  counsel  of  the  facts  of  the  allefi^  of- 
fense, was  advised  that  there  was  sufficient 
cause  for  a  prosecution,  and  acted  on  the  ad- 
vice in  good  faith,  the  jury  could  consider  that 
fact  in  determining  whether  there  was  malice. 
—Id.* 

MANDAMUS. 

To  county  officers,  see  Taxation^  8. 

To  compel  issuance  of  liquorlicense. 

1.  Where,  after  an  application  for  a  writ  of 
fnomcUmvus  to  compel  a  county  court  to  issue 
a  Ucense  to  the  relator  to  keep  a  saloon,  it  ap- 
peared that  indictments  had  been  found 
against  the  relator  for  selling  liquor  to  minors, 
and  allowing  gambling  in  his  saloon,  it  would 
be  an  unwise  exercise  of  the  powers  of  the 
court  to  issue  the  writ  until  the  indictments 
were  disposed  of  favorably  to  the  relator.— 
State  V.  Weeks,  (Mo.)  266. 

Jurisdiction. 

2.  Kev.  St.  Mo.  §  3254,  providing  that  a  judge 
may  issue  a  writ  of  mandarwus  in  vacation, 
does  not  infringe  upon  Oonst.  Mo.  art.  iS  1 8, 
giving  the  supreme  court  power  to  issue  such 
writs,  and  the  writ  will  not  be  quashed  merely 
because  issued  in  vacation.— Id. 


8.  The  jttrisdictloB  of  thesapreme  oonrt  of 
Missouri  to  issue  an  original  TnandamuM  is 
not  dependent  on  its  appellate  jurisdiction  in 
the  same  matter.— State  v.  Tracy,  (Mo.)  709l 

Manslaughter. 

See  Homicide,  IMS. 

MASTER  AKD  SEBVAETT. 

Contract  of  hiring. 

1.  A  clause  in  a  contract  of  employment  by 
which  the  servant  agrees  to  give  two  weeks' 
notice  of  his  Intention  to  quit,  and  that  if  be 
faUs  to  do  so,  "whatever  may  be  due  at  the 
time  of  leaving,  is  an  indebtedness  to  the  com- 
pany, to  be  considered  as  liquidated  damages 
for  such  failure,"  is  void.>-Schimpf  v.  Ten- 
nessee ManuTg  Co.,  (Tenn.)  131. 

Master's  liability  to  third  persons. 

S.  A  railroad  company  is  not  liable  in  exem- 
plary damages  for  injuries  caused  by  the  ma- 
licious acts  of  its  agents  engaged  in  ronniog 
a  train,  unless  such  acts  were  authorized  by 
the  company,  or  subsequently  ratified  by  it 
with  full  knowledge  of  the  facts.— Gulf,  C.  & 
S.  F.  R.  CJo.  V.  Moore,  (Tex.)  681.* 

Negligence  of  master. 

8.  In  an  action  for  the  death  of  plaintifTs 
minor  son,  who  was  in  defendant's  employ  as 
brakeman,  the  evidence  showed  that  three  of 
defendant's  cars,  loaded  with  rock,  standing 
upon  a  switch,  started  down  the  track,  ana 
plaintifTs  son  got  upon  the  front  car  and  be- 
gan tightening  the  brakes;  that  one  car  had 
no  brakes,  and  ne  failed  to  stop  them,  but  they 
collided  with  others  lower  down,  when  the 
front  car  broke  in  the  middle ;  that  the  broken 
timbers  were  decayed;  that  the  force  of  the 
collision  was  not  sufftcient  to  hare  broken 
them  had  they  been  sound;  and  that  the  de- 
fect could  have  been  discovered  by  a  proper 
inspection.  Held,  that  a  demurrer  to  this  ev- 
idence was  properly  overruled.— Parsons  ▼. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  464.* 

i.  Plaintiff  brought  an  action  against  a  rail- 
road company  for  injuries  received,  alleging 
that  they  resulted  from  the  failure  of  the  de- 
fendant to  provide  a  system  of  signals,  or  reg- 
ulations, by  which  employes  in  and  about  cars 
standing  on  the  track  might  be  warned  of  the 
danger  when  other  cars  were  being  *' kicked" 
upon  the  same  track,  and  likely  to  collide  with 
those  standing  there.  Heldy  that  the  demur- 
rer to  the  petition  should  not  have  been  sns- 
tained.— Regan  v.  St.  Louis,  K.  &  N.  W.  Ry. 
Co.,  (Mo.)  871.* 

Negligence  of  Tice-principaL 

5.  Plaintiff,  a  carpenter,  working  on  a  rail- 
road trestle,  intending  to  descend  to  a  lower 
bent,  asked  the  foreman  of  his  gang,  who  was 
above  him  on  the  trestle,  if  a  certain  hanging 
rope  was  made  fast.  On  answer  that  it  was, 
plaintiff  swung  himself  off.  and,  the  rope  be- 
mg  loose,  was  thrown  to  the  ground  and  in- 
jured. It  appeared  that  plaintiiTs  descent 
was  without  orders  of  the  foreman,  and  might 
have  been  made  another  way:  that  he  did  not 
teU  the  foreman  of  bis  intention  to  T 
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and  that  no  dnty  rested  on  the  foreman  to  see 
to  the  means  of  descent.  Held,  that  the  fore- 
man's negligence  was  merely  personal,  and 
not  as  of  a  vioe-prlncipal,  and  that  plaintifl 
could  not  recover  from  the  railroad  company. 
— LouisviUe  &  N.  Ry.  Co.  v.  Lahr,  (Tenn.)  063. 

Contributory  negligence  —  Assump- 
tion of  risk. 

0.  For  an  employe  of  a  railroad  company 
who  had  boarded  the  pay  train  to  receive  the 
amount  due  him,  and,  having  completed  his 
business,  to  attempt  to  alight  from  the  train 
which  was  then  moving,  is  not  such  contribu- 
tory negli^nce  per  ae  as  will  prevent  re- 
covery for  injuries  sustained,  and  it  is  for  the 
jury  to  determine  whether  such  acts  should 
prevent  recovery,  or  only  mitigate  damages. 
—Louisville  &  N.  R.  Co.  v.  Stacker,  (Tenn.) 
737.* 

7.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  brakeman  in  de- 
fendant's employ,  It  was  shown  that  during 
the  trip,  ice  formed  on  the  edge  of  the  car, 
causing  deceased  to  fall  while  handling  the 
brake,  and  defendant  had  taken  no  precaution 
against  such  danger.  Heldy  plaintiff  could 
not  recover. — O'Bannon's  Adm'r  v.  Louisville 
&  N.  K.  Co.,  (Ky.)  434.* 

MOBTGAOES. 

Of  wife's  separate  estate,  see  Htuhand  and 

Wife,  2. 
Rights  of  mortgagee  of  tenant's  interest,  see 

LiindUjrd  and  TeTiant,  8. 

liien. 

1.  In  a  suit  to  foreclose  and  enforce  an  un- 
recorded deed  of  trust  as  against  subsequent 
purchasers,  one  of  whom  was  a  mining  oor- 
poration  which  had  by  a  trust  deed  conveyed 
the  property  to  one  M.,  as  trustee  of  a  bank- 
ing corporation,  and  by  a  second  deed  of  trust 
to  one  G.  to  secure  bonds  sold  to  defendant 
banking  corporation,  the  evidence  showed  that 
M.  as  officer  of  the  mining  corporation,  had 
notice  of  plaintiff's  deed  of  trust,  and,  as 
cashier  and  manager  of  the  banking  corpora- 
tion, had  knowledge  of  it  when  he  took  the 
deed  from  the  mining  corporation ;  and  that 
tJie  other  officers  of  the  corporations  clidming 
to  be  subsequent  purchasers  in  good  faith,  who 
managed  the  transactions,  also  had  notice  of 
plaintiff's  deed.  Held  sufficient  proof  that  the 
corporations  were  not  purchasers  without  no- 
tice of  plaintiff's  deed.— Johnson  v.  Short- 
ridge.  (Mo.)  64. 

2.  The  execution  of  a  deed  of  trust,  given  by 
a  husband  and  wife  on  the  wife's  land,  being 
prevented  by  the  wife's  death,  the  husband 
and  the  heirs  of  the  wife  conveyed  the  land  to 
another,  and,  in  order  to  carry  out  the  original 
intention,  took  the  purohase-monev  notes  se- 
cured by  vendor's  lien  payable  to  the  trustee, 
one  of  which  notes  was  given  to  the  cestui 
que  trust  in  payment  of  the  trust  debt;  and 
the  vendee  sabsequently,  without  the  knowl- 
edge of  the  cestui  que  trust,  reconveyed  to 
the  husband,  who  in  consideration  of  the  sur- 
render of  the  note  by  the  cestui  que  trust, 
deeded  him  a  portion  of  the  land,  mm  which 


his  vendee  was  afterwards  ejected  by  the 
wife's  heirs.  Held  that  the  cestui  que  trusty 
as  against  such  heirs,  had  not  parted  with  his 
superior  title,  by  the  transaction  resulting  in 
the  release  of  the  trust  claim. — McKinuey  v. 
Matthews,  (Tex.)  Tte. 

Bights  of  mortgagee. 

8.  A  mortgagee  of  land  sold  upon  execution 
may  purchase  the  land  from  the  one  who  bids 
it  in  at  the  execution  sale,  providing  he  doea 
so  bona  flde^  and  without  taking  any  uncon- 
scionable advantage.— Dennis  v.  Tomlinson. 
(Ark.)  11. 

Subrogation. 

4.  The  owner  of  land  gave  a  trust  deed  to 
R.,  and  a  second  to  plaintiff.  Afterwards  de- 
fendant's husband  agreed  to  buy  the  land,  and 
that  the  owner  should  use  the  purchase  money 
to  pay  off  the  first  deed  of  trust,  which  should 
be  transferred  to  defendant,  (who  had  no 
knowledffe  of  the  second  deed,)  and  the  land 
conveyed  to  her.  Held,  that  defendant  waa 
subrogated  to  the  riff  hts  of  R.  under  the  trust 
deed,  although  it  had  been  discharged  of  rec- 
ord by  the  owner  of  the  land  on  the  payment 
as  above,  but  without  defendant's  consent, 
and  although  the  money  waa  paid  before  the 
debt  was  due.— Fears  v.  Albea,  (Tex.^  286.* 

5.  A  party  who  is  subrogated  to  a  first  deed 
of  trust  on  land,  and  is  also  the  purchaser  of 
the  land  after  a  second  deed  of  trust  is  exe- 
cuted and  duly  recorded,  has  only  the  rights 
of  the  first  mortgagee.  The  land  should  be 
sold  upon  the  suit  to  enforce  subrogation,  and 
the  proceeds  be  applied  first  to  the  satisfac- 
tion of  the  first  lien,  and  the  balance  to  the 
payment  of  the  second  lien.— Id. 

Payment  and  release. 

6.  As  between  the  original  parties,  parol 
evidence  is  admissible  to  prove  that  other 
payments  have  been  made  on  certain  notes 
than  those  mentioned  in  a  deed  of  trust  subse- 
quently made  as  security  therefor.— E^tes  v. 
Fry,  (Mo.)  660. 

Sales  under  power. 

7.  A  mortgage  conferred  a  power  of  sale  on 
the  mortgagee  in  case  of  default,  but  did  not 
empower  him  to  delegate  his  authority.  Held, 
that  a  sale  on  default  by  the  mortgage's  agent, 
though  not  depriving  the  mortgagor  of  the 
right  to  redeem,  conferred  all  the  mortgagee's 
rights  on  the  purchaser,  and  the  mortgagor 
could  not  maintain  an  action  of  trespass  to  try 
title  against  such  purchaser.  —  Crafts  v. 
Dougherty,  (Tex.)  860. 

8.  In  an  action  of  trespass  to  try  title,  de- 
fendant claimed  under  a  trustee's  deed,  which, 
upon  its  face,  showed  that  the  sale  was  made, 
not  by  the  trustee,  but  by  his  agent,  the  deed 
of  trust  conferring  upon  the  trustee  no  au- 
thority to  delegate  his  powers.  Held,  that 
the  trustee's  deed  was  Inadmissible  in  evi- 
dence to  nrove  defendant's  title.— Fuller  v, 
O'Neal,  (Tex.)  181. 

0.  A  covenant  of  warranty  contained  In  a 
trustee's  deed,  which  was  made  in  pursuance 
of  a  trust  deed  given  to  secure  money,  and 
empowering  the  trustee,  in  case  of  sale  tnere- 
under,  to  convey  by  deed  with  full  covenants 
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of  warranty,  binda  the  grantor  in  the  trust 
deed.— Thurmond  v.  Brownson,  (Tex.)  T78. 

MUNIOrPAIi  COBPORA- 
TIONS. 

See,  also,  CourUiea;  Highways. 
BepresentationB  of  offloers,  see  Estoppel^  8. 
Rights   as   riparian   owner,   see    RiparUm 

Rights. 
Taxation  for  water-works  privilege,  see  Tckc- 

atUmy  9. 

Ordinances. 

1.  Act  Ky.  May  8,  1886,  entitled  <<An  act 
concerning  license  taxes  in  the  city  of  Louis- 
ville, "  and  among  other  things,  providing  a 
license  tax  ^for  each  vehicle  running  in  said 
city  of  not  less  than  $3,  nor  more  than  180,  con- 
fers upon  the  city  council  the  right  by  ordi- 
nance to  classify  and  grade  the  privilege  ac- 
cording to  character  of  use  made  of  the  vehi- 
cle.—Smith  V.  City  of  Louisville,  (Ky.)  911. 

%.  An  ordinance  in  pursuance  of  act  Ky. 
Hay  8. 1886,  authorizing  the  ci^  to  levy  a  tax 
on  eacn  vehicle  running  in  said  city,  not  less 
than  two  nor  more  than  thirty  dollars,  which 
provides  that  for  each  one-horse  vehicle  the 
tax  shall  be  a  certain  sum,  and  for  each  two- 
horse  vehicle  a  certain  sum,  etc.,  is  uniform, 
inasmuch  as  it  operates  uniformly  on  each 
subject  of  a  given  class.— Id. 

Officers. 

3.  Const.  Ky.  art.  6,  $  10,  authorizes  the  gen- 
eral assembly  to  provide  for  the  election  or 
appointment  of  such  county  or  distriot  officers 
as  may  be  necessary,  other  than  the  officers 
enumerated  in  said  article.  The  act  of  Feb- 
ruary 27, 1886,  provides  for  the  appointment 
of  comnussioners  for  the  Newport  nre  and  po- 
lice district,  whose  limits  extend  beyond  the 
corporate  limits  of  the  city,  and  within  the 
county;  but  as  the  practical  operation  and 
benefits  of  the  act  are  confined  to  the  city, 
heldy  that  it  is  in  violation  of  Const.  Ky.  art. 
6, 1  6,  providing  that  officers  for  towns  and 
dties  must  be  elected.— Ader  v.  City  of  New- 
port, (Ky.)  577. 

4.  w  here  a  town  under  no  misapprehension 
of  facts  paid  its  recorder  a  salary  which  had 
been  illegally  raised  during  his  term  of  offioe, 
it  can  be  recovered  when  such  officer  was  a 
member  of  the  board  which  ordered  its  pay- 
ment.—Town  of  Texarkana  v.  Weeks,  (Ark.) 
504. 

Public  improvements. 

5.  A  city  charter  provided  that  it  should 
have  power  to  grade,  pave,  etc.,  one  side  of  a 
street  where  the  other  had  been  improved  be- 
fore, and  the  cost  should  be  a  lien  on  abutting 
property :  that  plaintiff,  under  contract  with 
the  city,  improved  one  side  of  a  street,  the 
other  having  been  formerly  improved  at  a 
lower  cost.  Held,  tbat  an  ordinance,  deter- 
mining the  kind  of  improvement  and  making 
it  a  lien  on  abutting  property  only,  was  not 
uUra  vires ;  and  that  the  city  could  require  a 
pavement  differing  in  kind  and  cost  from  the 
one  on  the  opposite  side.— O'Brien  v.  Mark- 
land,  (Ky.)  713. 


6.  A  charter  provided  that,  when  Improve- 
ments were  to  be  made  in  the  streets  of  the  city, 
the  mayor  should  enter  into  a  contract  in  that 
behalf,  which  should  not  be  binding  until  rati- 
fied by  the  councU,  and  that  the  cost  of  the 
improvements  should  be  a  lien  ui>on  abutting 
property.  Such  a  contract  was  made  and  re- 
ported to  the  council,  and  ratified,  and  the 
work  was  performed ;  but  the  instrument  em- 
bodying the  agreement  was  not  sighted  by  the 
mayor,  field,  no  defense  to  an  action  against 
the  owners  to  recover  payment  for  the  work. 
—Gibson  v.  0»Brien,  (Ky.)  28. 

7.  Under  a  charter  providing  that  the  mayor 
shall  make  contracts  for  street  improvements, 
and  report  the  same  in  writing  to  the  council, 
a  variance  between  the  mayor's  report  and  the 
contract,  as  to  the  time  for  completing  the 
work,  is  no  defense  to  an  action  by  the  con- 
tractor against  the  abutters,  after  ratification 
of  the  contract  and  performance  of  the  work. 
—Id. 

8.  Under  a  charter  permitting  the  improve- 
ment of  portions  of  streets,  not  less  than  a 
block  in  length,  at  the  abutters*  expense,  a 
portion  of  the  length  of  at  least  two  average 
blocks,  between  two  recognized  streets,  ap- 
pearing as  such  upon  a  recorded  and  recog- 
nized map,  may  properly  be  improved  at  their 
expense. — ^Id. 

9.  An  ordinance,  under  which  a  contract 
had  been  made  to  execute  certain  improve- 
ments, was  repealed,  and  another  contract  for 
the  work  was  made  with  other  persons,  field, 
no  defense  to  an  action  against  abutting  own- 
ers by  the  latter  contractors.— Id. 

10.  When  a  city  council  has  the  right  to 
pave  a  street  and  levy  an  assessment  therefor, 
when  it  shall  be  deemed  necessary  for  the 
public  interest,  the  oounoU's  deeiaion  that 
such  improvement  is  beneficial  is  conclusive. 

-Adams  v.  Fisher,  (Tex.)  773. 

11.  Where  a  city  has  the  right  to  grade,  im- 
prove, etc.,  streets,  one-third  of  the  cost  to  be 
paid  by  abutters,  the  fact  that  in  1872  it  filled 
and  graded  a  street,  would  not  bar  it  in  1883 
from  making  further  improvements,  and  im- 
posing a  part  of  the  cost  on  abutters.— Id. 

Rights  of  owners, 

la.  Mansf .  Dig.  Ark.  $  838,  relating  to  local 
improvements  in  cities,  provides  that  within 
a  certain  time  after  publication  of  the  ordi- 
nance establishing  the  improvement  districts, 
a  petition  designating  the  nature  and  cost  or 
the  improvement  shall  be  presented  to  the 
council,  signed  by  a  majority  in  value  of  the 
real-estate  owners  in  such  district,  before  ap- 
pointing the  board  of  improvement.  Heldy 
that  a  stockholder  in  a  corporation  owning 
property  in  the  district  is  not  an  owner  of  such 
property  within  the  statute,  nor  is  an  admin- 
istrator the  owner  of  his  intestate's  estate. — 
Rector  v.  Board  of  Improvement,  (Ark.)  519. 

13.  Mansf.  Dig.  Ark.  %  834,  provides  that  im- 
mediately upon  its  appointment,  the  board  of 
improvements  shall  plan  the  improvement 
within  their  district,  and  procure  estimates. 
Held  that  an  owner  of  property  assessed  for 
such  improvements  Is  not  estopped  from  con- 
testing a  levy  for  improvements  outside  the 
district,  though  the  improvements  be  already 
made.— Id. 
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Taxation. 

U.  Act  Mo.  February  4, 1845,  inoorporated 
the  town  of  Hennann,  and  gare  it  power  to  as- 
sess taxes,  and  collect  the  same  by  an  action 
in  the  name  of  the  town.  Such  tax  was  not  a 
lien  upon  real  estate.  The  act  Haroh  80, 1879L 
made  town  and  citv  taxes  a  lien  in  favor  of 
the  state,  and  delinquent  taxes  were  to  be 
turned  over  to  the  county  collector  for  further 
proceedings.  Held,  that  delinquent  taxes  of 
Hermann  should  be  collected  m  the  name  of 
the  state  on  the  relation  and  for  the  use  of  the 
county  collector  —State  v.  Robyn,  (Mo.)  248. 

Murder. 

BeeHomMde, 

Mutual  Benefit  Societies. 

See  Insurance,  8, 9. 

NEQLIQENCE. 

Contributory,  see  Master  and  ServaaU,  0, 7. 

Damages  for  personal  injuries,  see  Damages, 
8-13. 

Fires,  see  RaUroad  Compcmies,  17-19. 

Injuries  at  crossings,  see  BaUroad  Com- 
panies, 8-12. 

to  employes,  see  Jfoster  and  Servant, 

a-7. 
-  passengers,  see  Carriers^O. 
•  persons  on  track,  see  RaiUavad  Csm- 


panies,  13-16. 

In   transmitting 

Companies. 


messages,   see   Tdegi^aph 


Dangerous  premiseB. 

1.  In  an  action  for  the  drowning  of  plain- 
tiff's son,  in  an  excavation  in  whidi  water  had 
collected,  the  testimony  showed  that  it  had 
existed  about  12  vears;  that  defendant  had 
owned  the  lot  only  about  four  months;  that 
deceased  approached  from  the  eastern  side  of 
the  excavation,  across  an  adjoining  lot.  If  eld, 
that  it  was  not  error  to  allow  defendant  to 
show  that  the  soil  on  the  eastern  side  was  so 
rocky  that  it  was  almost  impossible  to  set 
posts  therein  for  afenoe.~Overholt  v.  Vieths, 
(Mo.)  74. 

I'ires. 

2.  In  an  action  for  neglisentlr  burning  plain- 
tiifs  grain,  it  appeared  that  defendants,  hav- 
ing threshed  the  grain,  emptied  the  fire-box  of 
the  engine  from  wnich  the  Are  originated  about 
eo  feet  from  the  grain,  and,  as  they  supposed, 
extinguished  the  fire  with  water.  On  trial  the 
court  found,  as  a  conclusion  of  law,  that  de- 
fendants were  n^ligent.  Held  error,  the 
court  not  having  mrst  found,  as  a  matter  of 
fact,  that  defendants  were  negligent.— sEd- 
wards  v.  Chisholm,  (Tex.)  668. 

Provinoe  of  jury. 

8.  Whether  certain  facts  constituted  negli- 
gence on  the  part  of  plaintiff  in  attempting  to 
cross  a  railroad,  and  whether  they  contributed 
to  the  injury  complained  of,  are  questions  for 
the  juiy,  as  is  also  the  existence  of  such  facts. 
-Gulf,  C.  &  8.  F.  R.  CJo.  V.  Moore,  (Tex.)  681.* 


NBOOTIABIiE  INSTBTT- 
MENTS. 

Alteration— Burden  of  proof,  see  Alteration 
of  Instruments. 

Indorsement  and  transfer,  see  Sale,  5 ;  Vendor 
and  Vendee,  2,  6. 

Stipulation  for  attomey^s  fees,  amount  in  con- 
troversy, see  Courts,  2. 

Indorsement  and  transfer. 

1.  An  agreement  between  the  drawer  and 
acceptor  of  an  accommodation  bill  of  exchange, 
that  the  bill  shall  be  negotiated  at  a  particu- 
lar bank,  such  condition  being  unknown  to  a 
bonajlde  holder,  who  had  taken  the  bill  for  a 
pre-existing  debt,  cannot  affect  the  validity  of 
the  bill  in  his  hands.— Frank  v.  QvLSSt,  {Kj.) 
909. 

2.  The  purchaser  for  value,  and  before  ma- 
turity, of  a  negotiable  instrument,  indorsed  in 
blank  by  the  payee,  acquires  a  Rood  title, 
though  the  maker  was  deceased,  ana  the  seller 
was  her  administrator,  no  notice  of  these 
facts  being  shown.— Neuhoffv.  0*Keilly,  (Mo.) 
78.» 

Alteration. 

8.  Plaintiff  sued  on  a  promissory  note,  whose 
admission  in  evidence  was  objected  to  on  the 
ground  of  an  erasure  of  the  words  **  Renewed,  ** 
or  **  Renewed  by  another  note, "  written  across 
it.  Held,  that  the  erasure  was  immaterial, 
there  beinff  no  plea  of  any  fact  which  the 
words  would  have  tended  to  prove.— Marrow 
V.  Richardson,  (Tex.)  768. 

Presentment  and  protest. 

4.  In  an  action  against  the  drawers  of  a  bill 
of  exchange,  the  certificate  of  protest  for  non- 
payment recited  that  the  notary  **  exhibited 
the  original  draft  *  *  *  at  the  place  of 
business  of  the  acceptors,  and  demanded  pay- 
ment of  the  same,  but  found  it  closed,  and  no 
one  there  to  respond  to  the  demand,  which 
was  thereby  refused,  whereupon  I  made  out 
notice,"  etc.  The  drawers  gave  evidence 
ending  to  show  that  the  acceptors  had  **  sus- 
pended, "  and  *'had  made  a  second  mortgage" 
to  secure  an  indorser  of  a  note,  under  which 
property  had  been  sold  and  proceeds  applied 
to  the  payment  of  the  note.  Held,  that  the 
evidence  was  not  suiflclent  to  show  such  an 
abandonment  by  the  acceptors  of  their  place 
of  business  as  to  render  necessary  further 
search  on  the  part  of  the  notary,  and  that  the 
demand  was  suificient.— Sulzbacher  v.  Bank 
of  Charleston,  (Tenn.)  129. 

NEW  TBIAL. 

Application — Statement  of  facts. 

1.  Under  Rev.  Bt.  Tex.  arts.  1878, 1379,  re- 
quiring the  judge,  on  a  motion  for  a  new  trial, 
to  file  a  statement  of  facts,  if  the  parties  dis- 
agree as  to  their  statement,  the  failure  of  the 
judge  to  file  such  statement  within  the  time 
required  by  law  is  error.— CJollins  v.  Kay, 
(Tex.)  818. 

Conduct  of  jury. 

2.  A  failure  to  comply  with  a  statute  requir- 
ing a  jury  to  coxnmunicate  to  the  court  its  de- 
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■Ire  for  additional  InstmotlonB  tlmmgh  Its 
foreman,  is  merely  an  irregularity,  which 
does  not  of  Itself  invalidate  the  proceedings. 
—Willis  Y.  State,  (Tex.)  857. 

Objections  to  verdict. 

8.  In  an  action  for  personal  injuries  against 
two  defendants,  the  jury  found  for  plaintift 
"  for  $1 ,000  j  ointly . "  After  the  j  ury  had  been 
discharged,  several  members  made  affidavit 
that  they  intended  to  find  $500  against  each 
defendant.  Held,  that  the  affidavits  of  the 
jurors  were  not  competent  to  impeach  their 
verdict,  and  a  motion  for  a  new  trial  on  that 
g^round  was  properly  overruled.  — Alexander 
V.  Humber,  (Ky.)  468. 

StLrprise  and  mistake. 

4.  An  error  in  an  answer,  which  is  evident 
and  easily  discovered,  by  which  one  person's 
name  is  written  in  the  place  of  another,  to 
whom  the  construction  of  the  sentence  plain- 
ly indicates  that  the  pleader  referred,  is  not 
so  misleading  as  to  entitle  a  party  to  a  new 
trial.— Fears  v.  Albea,  (Tex.)  2b6. 

5.  The  fact  that  counsel  misunderstood  what 
a  witness  intended  to  testify,  and  were  there- 
by misled,  and  failed  to  produce  testimony 
otherwise  obtainable,  where  there  is  nothing 
to  show  that  the  witness  intended  any  deceit, 
is  not  gn^und  for  a  new  trial — Id. 

Newly-discovered  evidence. 

6.  In  an  action  for  a  certain  lot,  it  appeared 
that  plaintiff's  vendor,  who  was  nis  brother, 
became  insolvent  two  days  after  the  sale;  and 
defendant,  one  of  his  creditors,  levied  an  at- 
tachment on  the  lot,  and  bought  it  at  the  sale. 
Judgment  was  rendered  for  plaintiff,  and, 
four  weeks  afterwards,  defendant  propounded 
interrogatories  to  plaintiff,  askine  if  he  did 
not  know  that  his  brother  was  insolvent  at  the 
time  he  took  the  deed.  A  commission  issued, 
and  plaintiff  refusing  to  answer,  defendant 
made  these  facts  a  ground  of  an  amended  mo- 
tion for  a  new  trial,  claiming  that  the  failure 
to  answer  was  a  confession  of  his  knowledge 
of  the  insolvency  of  his  brother,  and  that  it 
was  newly-discovered  testimony.  Heldy  that 
as  no  diligenoe  was  shown  to  get  the  testi- 
mony at  the  trial,  and  there  was  no  statutory 
provision  for  taking  depositions  to  be  used  on 
a  motion  for  a  new  trial,  the  court  properly 
overruled  the  motion.  —  Cleveland  v.  sims, 
(TexO  684. 

7.  (cumulative  evidence,  and  that  bearing 
on  an  immaterial  issue,  is  no  ground  for  a  new 
triaL— Fears  v.  Albea,  (Tex.)  2S0. 

OFFICE  AND  OFFICES. 

See,  also,  CountleSy  2;  JiLdge;  SkeHffa  cmd 

Constahlea;  States  and  State  Officers. 
Action  to  try  title,  see  Quo  WarrmUOf  1. 

Fees  and  compensation. 

1.  Mansf.  Dig.  Ark.  $  9*26,  provides  that  the 
emoluments  of  no  officer  elected  or  appointed 
under  that  chapter  can  be  increased  or  dimin- 
ished during  his  term  of  office.  Plaintiff  had 
been  elected  recorder  of  a  town,  under  this 
chapter,  and  two  days  later  his  salary  was  in- 


creased. Held,  that  he  was  only  entitled  to 
the  salary  attached  to  the  office  at  the  time  he 
took  it;  and  when,  after  his  second  election, 
the  council  reduced  the  salary,  he  was  enti- 
tled to  it  as  fixed  at  the  time  of  his  rejection. 
—Town  of  Tezarkana  ▼.  Weeto,  (Ark.)  504. 

Removal. 

2.  Const  Mo.  1875,  provides,  in  Schedule,  f 
1,  that  all  laws  in  force  at  the  adoption  of  this 
constitution,  and  not  inconsistent  therewith, 
shall  remain  in  force  untU  altered  or  repealed 
by  the  general  assembly.  Held,  that  act  Mo. 
1873,  as  amended  by  an  act  of  1875,  revising 
the  charter  of  the  city  of  Sedalia,  and  provi£ 
ing  for  the  ranoval  of  city  officers  by  the 
mayor  and  board  of  aldermen  for  cause,  Is  not 
repuffnant  to  Const.  Mo.  1875,  art.  2,  S  18,  and 
artide  14,  ^  7,  regarding  the  duties  of  persons 
holding  dfices  of  trust  or  profit,  and  the  power 
of  the  general  assembly  to  provide  for  their 
removal  for  violation  or  neglect  of  official 
duty.-^Manker  v.  Faulhaber,  (Mo.)  S72. 

8.  Act  Mo.  March  18, 1873,  as  amended  by 
an  act  of  1875,  revising  the  charter  of  the  city 
of  Sedalia,  section  9  of  which  provides  that 
the  mayor  shall  have  power,  with  the  consent 
of  the  board  of  aldermen,  to  remove  from  of- 
fice any  person  h<Ming  office  created  by 
charter  or  ordinance,  for  cause,  is  not  repealed 
by  an  act  of  April  23.  1877,  to  remove  from 
office  persons  wno  fail  to  iiersonally  devote 
their  time  to  their  duties,  or  who  are  guilty  of 
willful  or  fraudulent  violation  of  duty.— Id. 

4.iOn  action  for  damages  for  wrongful 
ouster  from  office,  the  permission  to  plaintiff 
to  strike  out  an  allegation  as  to  the  power  of 
defendant  mayor  and  aldermen  to  remove  for 
cause  the  incumbent  of  an  office  created  by 
charter  or  ordinance,  held  no  error,  as  the 
state  of  facts  upon  which  the  action  was  based 
remained  unaltered.— Id. 

6.  In  an  action  for  damages  for  wrongful  re- 
moval from  office  by  the  mayor  and  aldermen 
of  a  city,  the  refusal  by  the  court  to  permit 
defendants  to  read  the  proviaionB  of  the  city 
charter  giving  them  authority  to  remove  for 
cause  is  erroneous.— Id. 

PABDON. 

Commutation  as  of  right. 

Laws  Mo.  1866-4)6,  pp.  19,  20,  S  1.  provides 
that  a  convict  having  served  three-fourths  of 
his  sentence,  and  behaved  to  the  satisfaction 
of  the  inspectors  of  the  penitentiary,  shall  be 
recommended  by  them  to  the  governor  for 
pardon:  and  section  2  makes  the  same  rule 
applicable  to  persons  under  sentence  for  UfSL 
having  served  15  years.  By  Rev.  St.  Mo.  i 
6683,  the  first  section  of  that  act  was  amended 
so  that  prisoners  should  be  discharged  with- 
out pardon,  the  same  as  if  they  had  served  the 
full  term.  Petitioner,  sentenced  to  imprison- 
ment for  life,  had  served  15  years,  observed 
good  behavior,  and  been  recommended  for 
pardon  by  the  officers  of  the  penitentiary. 
Heldy  on  habeas  corpus,  that  Rev.  Bt.  %  0633, 
applies  only  to  convicts  having  served  threo- 
fourths  of  their  sentence,  and  that  petitioner 
was  not  entitled  to  a  discharge  as  of  right. — 
Ex  parte  Collins,  (Mo.)  845. 
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PARTIES. 

Joinder,  see  Counties^  8;  TrespcLSSy  4;  Trea- 

pass  to  Try  Title,  1. 
in  individual  and  representative  capacity, 

see  Executors  and  Administrators,  13. 
On  petition  to  open  decree  after  judgment  on 

appeal,  see  Equity,  18, 19. 
Suit  for  collection  of  tax,  see  TaxaMon^  10. 

Beal  parties  in  interest. 

1.  Rev.  St.  Mo.  1879,  §  1018,  provides  that 
every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  The  answer  in  a 
suit  brought  by  plaintifCs.  as  assignees  of  the 
cause  of  action,  denied  tne  assignments  and 
that  plaintiffs  were  the  real  i)arties  in  inter- 
est. Plaintiffs  produced  in  evidence  a  written 
assignment  of  the  cause  of  action  to  them,  and 
defendants  oifered  testimony  to  impeacn  it. 
Held,  that  an  issue  was  raised  whether  plain- 
tiffs were  such  parties,  and  that  the  testimony 
was  admissible.— Nanson  v.  Jacob,  (Mo.)  246. 

Defect  of  parties. 

2.  An  objection  to  an  alleged  defect  of  par- 
ties made  for  the  first  time  on  appeal  comes 
too  late.— Collins  v.  LighUe,  (Ark.)  596. 

3.  It  is  immaterial  that  plaintifl^s  name  does 
not  appear  in  the  caption,  if  it  does  so  appear 
in  the  complaint.— Id. 

Substitution. 

4.  Where  an  administrator,  who  as  such, 
has  been  a  party  to  an  action,  resigns,  and  an- 
other is  appointed,  and  both  present  theif*t>6- 
tition  to  the  court,  setting  out  those  facts,  and 
the  latter  is  for  a  number  of  years  recognized 
by  the  court  and  opposing  parties  as  a  party 
to  the  action,  though  no  formal  order  ox  sub- 
stitution has  been  made  until  recently,  his  op- 
ponents will  not  be  heard  thereafter  to  com- 
plain that  he  has  not  been  a  party  to  all  the 
proceedings.— Preston  v.  Breckinridge,  (Ky.) 

PABTinON. 

By  act  of  parties. 

1.  A  married  woman  made  a  parol  partition 
of  certain  land  with  the  other  parties  in  in- 
terest, and  with  her  husband  gave  deeds  of 
her  interest,  assigned  to  the  other  parties  to 
the  partition,  which  were  not  in  accordance 
with  the  statute.  She  took  possession  of  the 
lands  allotted  to  her,  and  sold  thAn  to  other 
parties.  Held,  that  it  was  binding.— Wardlow 
V.  Miller,  ^Tex.)  292. 

2.  A  veroal  partition  of  land  by  tenants  in 
common,  each  entering  upon  and  holding  pos- 
session of  his  allotted  part  for  several  years, 
without  dispute,  ia  vaud.— Mitchell  v.  Allen, 
(Tex.)  746.» 

PABTNEBSHIP. 

Liability  on  appeal-bond,  see  Appeal,  9. 
on  bond,  see  Attachment,  1. 

Evidence  of. 

1.  Evidence  of  declarations  of  defendant's 
agent  that  he  and  defendant  were  partners, 
and  also  of  the  common  repute,  in  the  vicinity 

v.6s.w.— 61 


of  the  transaction,  that  such  relation  existed, 
was  incompetent  to  prove  a  partnership. — 
Buzard  v.  Jolly,  (Tex.)  423.» 

Articles. 

2.  A  provision  in  a  partnership  agreement 
that,  in  case  of  the  absence  of  one  partner, 
the  other  shall  carry  on  the  business,  but  shall 
not,  without  the  other»s  consent,  incur  debts 
for  the  firm  exceeding  its  cash  assets,  does 
not  throw  on  the  managing  partner  the  burden 
of  the  daily  and  necessary  expenses  of  carry- 
ing on  the  business,  but  merely  prevents  his 
incurring  debts  for  the  purchase  of  additional 
property  in  order  to  extend  the  firm  business. 
—Richie  V.  Levy,  (Tex.)  685. 

Bights  of  firm  creditors. 

3.  In  an  action  to  establish  the  priority  of 
the  claims  of  attaching  creditors  oi  an  insolv- 
ent partnership,  the  record  disclosed  that  the 
trial  court  had  allowed  evidence  to  be  intro- 
duced, although  refusing  to  consider  it,  which 
proved  that  certain  claimants,  who  had  ob- 
tained a  foreclosure  of  their  lien  in  the  county 
court  in  an  action  to  which  the  other  claim- 
ants were  not  parties,  wore  individual  credit- 
ors of  one  or  the  partners,  while  the  claim- 
ants in  the  district  court  were  firm  creditors, 
if  eld,  that  a  judgment  would  be  directed 
establishing  the  prior  right  of  the  firm  cred- 
itors to  the  fund  in  the  county  court  arising 
from  the  sale  of  the  firm  property.— Blanken- 
ship  V.  Wartelsky,  (Tex.)  140.* 

Bights  of  partners  inter  se. 

4.  A  partner  died,  and  the  business  was  con- 
tinued as  authorized  by  the  will  of  deceased, 
with  the  consent  of  the  administrator  eta., 
until  the  appointment  of  a  receiver.  The  sur- 
viving partners  claimed  a  partnership  agree- 
ment that  they  were  to  receive  monthly  sala- 
ries in  addition  to  their  respective  shares  of 
the  profits,  the  payment  of  which  was  sus- 
tained for  a  certain  time  prior  to  decedent's 
death,  by  the  books  and  pay-rolls  of  the  firm, 
and  the  evidence  of  the  book-keeper,  but  it 
was  not  shown  that  any  salaries  were  paid 
prior  to  the  time  shown  by  the  pay-rolls.  Meld, 
that  they  should  be  allowed  only  from  the 
time  they  appeared  on  the  books  and  pay-rolls 
until  the  appointment  of  the  receiver  in  this 
action.— Gkxifrey  v.  Templeton,  (Tenn.)  47. 

Accounting. 

5.  By  a  parol  contract  of  partnership  plain- 
tiff was  to  manage  the  business  and  give  it 
his  undivided  attention,  and  was  to  receive  for 
his  services  $100  a  month.  He  did  not  give 
the  business  his  undivided  attention,  but  was 
often  absent,  leaving  the  business  in  charge 
of  others.  His  copartners  were  doing  busi- 
ness within  500  feet  of  the  place  of  the  part- 
nership business,  and  knew  of  his  absence, 
but  made  no  complaint.  On  accounting,  held, 
that  plaintiff  was  entitled  to  recover  the 
agreed  compensation  for  the  time  he  had 
charge  of  the  business.— Weeks  y.  McClintock, 
(Ark.)  784. 

6.  In  an  action  for  settlement  of  a  partner- 
ship which  had  been  terminated,  leaving  a 
balance  in  the  hands  of  the  defendant,  and 
also  a  large  amount  of  unsettled  business  out- 
standing, held,  that  it  was  not  error,  on  the 
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accounting,  for  the  referee  to  charge  defend- 
ant 10  per  cent,  interest  from  the  termination 
of  the  business,  on  plaintilTs  share  of  the  fund 
in  his  hands,  having  allowed  him  10  per  cent. 
on  the  unsettled  transactions.— Campbell  v. 
Coquard,  (Mo.)  860. 

7.  Defendant  presented  a  claim  for  his  share 
of  telegraphic  and  other  expenses.  The  item 
was  one  charge  in  gross  against  a  period  of 
three  and  one-half  years'  joint  ventures,  and 
was  first  entered  on  the  books  while  the  hear- 
ing of  the  case  was  In  progress  before  the 
referee.  Held  to  be  an  after-thought,  and 
properly  disallowed.— Id. 

Aotions  against. 

8.  Plaintiff  sued  L.  as  surviving  obligor  of 
himself  and  B.,  deceased,  as  late  partners  un- 
der the  firm  name  of  B.,  on  notes.  Defend- 
ant's answer  denied  the  partnership.  The 
notes  were  given  for  merchandise  sold B.,  and 
there  was  evidence  to  show  that  defendant 
was  a  partner.  The  court  instructed  the  j  ury , 
in  substance,  that  if  they  believed  plaintiffs 
agent  at  the  time  of  taking  the  notes  was  told 
that  defendant  was  not  a  partner,  and  when 
so  informed  did  not  insist  or  require  him  to 
sign  them,  then  plaintiff  could  not  recover 
from  defendant.  Held^  that  this  Instruction 
was  misleading,  as  it  withdrew  from  the  jury 
the  fact  that,  if  the  partnership  existed,  the 
failure  of  one  of  the  partners  to  sign  was  im- 
material.—W.  J.  Little  Grocer  Co.  v.  Johnson, 
(Ark.)  231. 

PERJUKY, 
Evidence. 

1.  In  the  trial  of  an  indictment  for  false 
swearing,  a  witness  was  allowed  to  testify 
that  he  was  a  justice  of  the  peace,  and,  as 
such,  administered  the  oath  upon  which  the 
false  swearing  is  predicated.  Held,  that  parol 
evidence  of  the  fact  was  properly  admitted, 
and  was  sufficient  if  it  showed  that  he  was  a 
de  facto  officer.— Woodson  v.  State,  (Tex.) 
184. 

Instructions. 

2.  In  a  trial  for  perjury,  alleged  to  have 
been  committed  by  the  defendant  while  testi; 
f ying  as  a  witness  before  an  examining  court 
on  the  trial  of  a  third  party  for  forgery,  the 
state  read  in  evidence  the  compliant  filed  in. 
such  cause,  and  also  the  testimony  of  the  com- 
plaining witness  therein.  Held,  that  such 
evidence  being  admissible  only  to  show  the 
issue  in  the  cause  in  which  it  was  alleged  the 
defendant  had  committed  perjury,  it  was  the 
duty  of  the  court  to  instruct  the  jury  that  the 
evidence  could  not  be  considered  in  determin- 
ing the  truth  or  falsity  of  defendants  state- 
ments, but  could  only  be  considered  for  the 
special  purpose  named;  and  a  failure  to  so 
instruct  was  error.— Higgenbotham  v.  State, 
(Tex.)  201. 

8.  In  a  trial  of  an  indictment  for  perjury, 
one  witness  testified  to  what  the  accused 
swore,  and  one  to  a  portion  of  it.  The  court 
instructed  the  jury  that  the  accused  must  be 
acquitted,  unless  it  was  proven  he  swore 
falsely  by  two  witnesses,  or  by  one  and  strong 
corroborating  testimony;  but  refused  to  in- 
struct them  that  if  one  testified  to  what  the 


accused  swore,  and  another  to  a  portion  of  it, 
there  could  be  no  conviction  unless  there  were 
strong  corroborating  circumstances.  Held, 
that  both  rulings  of  the  court  were  correct. — 
Wells  V.  Commonwealth,  (Ky.)  150. 

PLEADING. 

Amendment,  see  Attachment  2;  Carriers,  4. 

Declaration— Allegation  of  interest,  see  Tres- 
pass to  Try  TUle,  2. 

conclusiveness  of  averments,  see  Courts, 

8. 

action  on  bond,  see  Bonds,  3. 

on  opening  decree  after  judgment  on  ap- 
peal, see  EquUy,  15-19. 

foreclosure  of  attachment  lien,  see  At- 

ta/shment,  8. 

Pleading  statutes,  see  StcUiutes,  3. 

Plea  of  estoppel,  see  Estoppel,  4. 

Reply  to  plea  of  res  a^vdUxUa,  see  Judg- 
ment,'!, 

Plea  in  abatement* 

1.  In  Missouri,  matters  in  bar  and  in  abate- 
ment may  be  pleaded  together,  and  a  dilatory 
plea  is  not  waived  by  a  plea  in  bar.— Cohn  v. 
Lehman,  (Mo.)  367. 

Answer. 

2.  In  an  action  against  a  bank  to  recover 
money  paid  on  forged  checks,  defendant 
pleaded  an  estoppel,  averring  that,  by  reason 
of  tke  ** negligence  and  failure**  of  plaintiff  to 
examine  and  report  any  errors  or  forgeries, 
defendant  was  "debarred  theri^htand  oppor- 
tunity of  protecting  itself. "  Held,  that  the 
allegation  was  good  on  general  demurrer,  but 
open  to  a  special  exception,  on  the  ground  of 
vagueness  and  generality.— Weinstein  ▼.  Na- 
tional Bank,  (Tex.)  171. 

Amendment. 

8.  Plaintiff  recovered  judgment  against  de- 
fendant, which  was  satisfiea  by  payment  into 
court  Plaintiff  then  filed  an  amended  peti- 
tion, setting  up  a  new  cause  of  action.  Held, 
that  a  judgment  in  plaintiff's  favor  on  the 
amended  petition  was  a  nullity.— Brown  v. 
Van  Cleave,  (Ky.)  25. 

4.  After  amendment  of  a  petition,  defend- 
ant, if  he  wishes  to  amend  his  answer,  must 
replead  such  matter  as  he  does  not  abandon, 
and  add  any  new  matter  which  he  desires  to 
set  up,  so  that  the  amended  answer  may  show 
that  it  is  a  substitute  for  the  originaL— Richie 
V.  Levy,  (Tex.)  685. 

5.  Where  It  does  not  appear  that  the  originaL 
or  the  first  and  second  amended  petitions,  had 
been  adjudged  insufficient  on  demurrer,  or 
had  been  stricken  out  on  motion,  the  fact  that 
the  cause  was  tried  on  the  third  amended  pe- 
tition is  no  ground  for  exclusion  of  evidence 
on  the  triaL— Spurlock  v.  Ifissoori  Pac.  Bj. 
Co.,  (Mo.)  849. 

Pleading  and  proof. 

6.  In  an  action  for  a  lot  described  in  the  pe- 
tition as  lot  A,  in  block  18,  in  the  town  of  D., 
it  appeared  that  the  owners  of  the  lots  in 
block  18  by  agreement  changed  the  position 
of  the  lots  in  that  block,  and  designated  them 
as  changed  by  letters,  instead  of  numbers; 
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lot  A  taking  the  place  of  lot  7.  Defendant 
offered  in  evidenoe  a  deed  to  lot  7,  in  block  18, 
and  to  the  description  in  the  deed  was  added : 
**This  being  lot  No.  7,  according  to  the  subdi- 
vision of  block  18,  ♦  ♦  *  to  which  subdi- 
vision reference  is  hereby  made. "  Held,  that 
there  was  no  variance  between  the  description 
of  the  property  intiie  deed  and  that  contained 
in  the  petition.— Cleveland  v.  Sims,  (Tex.)  684. 

7.  where,  in  an  action  for  not  returning 
sheep  according  to  contract,  the  pleadings  al- 
legea  that  they  were  affected  with  contagious 
diseases,  and  enumerated  two  of  them,  and 
there  was  evidence  that  some  mav  have  died 
of  a  disease  not  specifically  named,  it  was  er- 
ror to  instruct  the  iury  that  they  must  only 
consider  the  two  diseases  named.— Labbe  v. 
Corbett,  (Tex.)  812. 

Waiver  of  defects. 

8.  Where  a  petition  was  for  statutory  pen- 
alties, and  an  ammkieci  petition  was  for  a  com- 
mon-law action  on  the  same  subject-matter, 
an  objection  on  that  account  comes  too  late 
when  made  for  the  first  time  on  appeal,  and 
was  waived  by  pleading  the  general  issue. — 
Spurlock  V.  Hlssonri  Paa  Ry.  Co.,  (Mo.)  849. 

9.  Where  a  cause  of  action  is  defectively 
stated  in  the  complaint,  objections  must  be 
raised  and  disposed  of  before  trial.— Id. 

POWEBS. 

Validity— Aoknowledgment. 

1.  An  acknowledgment  bv  **  Richard  li,^ 
that  he  executed  a  power  of  attorney  signed 
'^R.  M. "  sufficiently  identifies  the  purtv,  and 
constitutes  no  variance. — Copelin  v.  Shuler, 
(Tex.)  668. 

Execution. 

2.  A  power  of  attorney  to  convey  land,  and 
a  deed  given  under  it,  are  admissible  in  evi- 
dence in  an  action  of  trespass  to  try  title,  al- 
though the  maker  of  the  power  had  conveyed 
the  land  by  a  deed  executed  between  the  mak- 
ing of  the  power  of  attorney  and  the  deed  un- 
der it,  especially  when  offered  before  the  lat- 
ter deed.— Id. 

3.  One  having  the  apparent  legal  title  to 
land  in  which  a  third  party  had  a  secret  inter- 
est can  convey  the  land  to  an  innocent  pur- 
chaser for  value  through  an  attorney  in  fact. 
— Id. 

Practiee  in  Civil  Cases. 

See  ActUm;  Appeal:  Attachment;  Oertkh 
raH\  Error,  Writ  of;  ExeeptUmSy  BUI  of; 
Jury;  New  Trial;  Parties;  Pleadma; 
Trial;  Witness;  WHts. 

FRINCIFAIi  AND  AGENT. 

See,  also,  Factors  and  Brokers, 

Husband  as  wife's  agent,  see  Htuiband  and 

Wife,  1. 
Liability  of  principal,  see  Insurance^  8,  i. 

Appointment. 

1.  Where  it  is  sought  to  establish  an  agenev 
from  letters  of  the  alleged  prindiial  to  tiie  al- 


leged agent,  it  is  not  error  to  reject  the  letters 
where  the  court  is  satisfied  from  an  inspec- 
tion that  they  contain  nothing  to  that  effect. 
>-Coleman  v.  Colgate,  (Tex.)  568. 

2.  Where  the  person  upon  whose  agencv  the 
principal  is  sought  to  be  held  has  denied  the 
agency  in  his  testimony,  and  there  is  no  evi- 
denoe to  establish  the  fact,  admissions  by  such 
person  that  he  was  such  agent  are  not  com- 
petent—Id. 

Liability  to  third  pereons. 

8.  Defendant  engaged  one  P.  to  invest  money 
in  cattle  and  hold  them  until  the  next  year, 
defendant  to  pay  the  expenses  and  P.  to  re- 
ceive one-half  the  net  profits.  P.  began  buy- 
ing cattle,  opened  a  bank  account,  and  depos- 
ited money  to  the  credit  of  himself  and  defend- 
ant, as  partners,  drawing  checks  signed  bv 
such  alleged  firm.  He  became  interested  with 
others  partners  in  the  oatUe  trade,  and,  in  pay- 
ment for  a  lot  of  cattle  delivered  upon  a  con- 
tract made  by  the  latter  firm,  drew  a  draft 
payable  to  plaintiffs,  signing  his  own  and  de- 
fendant's name  thereto,  representing  that  he 
was  defendant's  partner.  There  was  no  evi- 
dence that  defendant  held  P.  out  as  his  agent 
or  partner,  or  of  any  act  on  his  part  recognis-  • 
ing  either  relation,  or  that  he  authorized  I*,  to 
sign  his  name  to  any  obligation  whatever,  nor 
did  he  receive  the  cattle  for  which  the  draft 
was  given.  Held,  that  P.  was  only  a  special 
agent,  and  did  not  bind  defendant  bv  drawing 
the  draft  sued  upon.— Buzard  v.  Jolly,  (Tex.) 

4.  Plaintiffs  loaned  monev  to  a  cashier,  not 
knowing  that  the  loan  was  for  the  bank.  The 
cashier  died  insolvent,  and  the  b^k  filled. 
They  began  suit  against  the  bank,  after  full 
knowledge  of  the  transaction,  and,  pending  it, 
filed  a  claim  against  the  cashier's  estate,  and 
received  a  small  per  cent,  on  the  debt.  Held^ 
that  the  allowance  of  the  claim  against  the 
cashier's  estate  was  not  an  abandonment  of 
the  cause  of  action  against  the  bank.— Jones 
V.  Johnson,  (Ky.)  682. 

5.  Evidence  of  a  custom  among  persons  buy- 
ing cattle  to  deposit  money  in  banks,  and 
check  it  out  in  payment,  is  incompetent,  even 
if  defendant  knew  the  custom,  to  charge  him 
on  drafts  drawn  by  his  afent,  in  his  name, 
upon  a  bank  where  he  had  no  money,  to  pay 
for  cattle  bought  by  the  agent.— Buzara  v. 
JoUy,  (Tex.)  422. 

Knowledge  of  employe. 

6.  Where  defendant  had  employes  with  him, 
for  the  sole  purpose  of  driving  away  certain 
sheep  purchased  by  him,  it  was  error  to  in- 
struct the  jury,  in  an  action  for  the  price, 
where  defendant  sought  to  set  off  the  value  of 
the  sheep  that  had  died  of  an  infectious  dis- 
ease, that  the  knowledge  of  those  employes  as 
to  the  condition  of  the  sheep  was  his  knowl- 
edge.—Labbe  V.  Corbett,  (Tex.)  812. 

PBINCrPAIj    AND   SX7BETY. 

Action  against  sureties,  see  Oua/rdian  and 

Ward,  I . 
Liability  of  sureties,  see  Bonds,  8;  Insanity. 
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DiBoharge  and  release  of  surety. 

1.  In  an  action  on  a  bond  for  the  oerform- 
anoe  of  a  contract,  the  sureties  pleadea,  among 
other  things,  that  they  signed  the  bond  with 
the  understanding  that  plaintiff  was  to  de> 
posit  its  bonds  for  the  contract  price  with  a 
certain  bank,  to  the  credit  of  the  contractors, 
as  soon  as  the  bond  was  si^ed  and  approved, 
and  that  the  contract  had  Been  changed  with- 
out their  consent,  by  the  deliveryof  a  portion 
of  the  bonds  to  the  contractor.  The  contract 
provided  that  payment  was  to  be  made  in 
Donds  of  the  plaintiff,  to  be  delivered  to  the 
contractors  at  plaintifTs  discretion.  Held, 
that  evidence  to  establish  this  defense,  and  to 
show  their  reasons  for  signing  the  bond,  was 
properly  excluded,  as  plaintiff  nad  been  guilty 
of  no  fraud  in  obtaining  their  signature,  and 
they  could  not  have  been  mistaken  as  to  the 
terms  of  the  contract  ^Milliken  v.  Callahan 
County,  (Tex.)  681. 

2.  A  surety  who  stands  passively  by,  and 
takes  no  steps  to  compel  the  discharge  of  the 
debt,  cannot  claim  exoneration  fromuie  cred- 
itors for  loss,  through  their  want  of  care,  of 
property  mortgaged  as  further  security  for 
the  debt.— <3^risard  v.  Hinson,  (Ark.)  906. 

Remedy  of  surety  ag:am8t  principal. 

8.  Where  judgment  is  recovered  against  a 
principal  ana  surety,  it  is  error  to  render  judg- 
ment against  the  principal  in  favor  of  the 
surety,  without  reference  to  whether  the  lat- 
ter should  satisfy  the  first  judgment.— Labbe 
V.  Corbett,  (Tex.)  808. 

Promissory  Notes. 

See  Negotiable  Instruments. 
Publication. 

Sale  notice,  see  ExecutUm^  7. 
Service  of  process,  see  Taxation^  8, 9. 

PUBUO  ULNDS. 

Bailroad  grants. 

1.  Act  of  congress,  June  10, 1852,  granting 
certain  public  lands  in  Missouri  to  the  state, 
to  aid  the  construction  of  the  Hannibal  &  St. 
Joseph  Railroad,  passed  title  to  the  state  in 
prceaenti,  althougn  such  title  was  not  per- 
fected until  the  definite  location  of  the  road; 
and  a  subsequent  entry  of  a  portion  of  such 
lands  in  the  public  lana-oflloe,  and  the  grant 
of  a  patent  thereto,  were  invalid.— Wright  v. 
Gish,  (Mo.)  TOi. 

Erroneous  entry  in  local  office. 

3.  An  erroneous  entry  of  lands  in  a  local 
land-office,  which  does  not  appear  in  the  gen- 
eral land-offloe,  will  not  except  the  lands  from 
a  subsequent  grant  to  a  state  in  aid  of  a  rail- 
road, so  as  to  leave  them  liable  to  entry  by 
other  persons  after  such  grant.— Id. 

Orants. 

8.  The  first  page  of  a  certified  translated 
copy  of  the  Spanish  grant,  under  which  plain- 
tiff claimed,  showed  the  following:  "200.  Ti- 
tle in  favor  of  Rafael  de  Aquirre  Tthe  grantor] 
for  11  leagues  of  land,— ten  of  which  are  situ- 


ated,'* etc.,  **rd6soribing  ILl— issoed  by  H 
Leesosier,  alcalde  of  San  Hfipe,  October  2S, 
1829 ;»»  then  written  in  pencil,  •'This  is  the 
genuine  title  to  Rafael  de  Aquirre.  the  name 
^Perfecto  Valdiz*  inserted  through  mistake. 
J.  P.  B.;*  also  in  pencil,  "See  Mr.  Borden's 
letters,  pile  3,636.  Refer  to  title  to  Rafael  de 
Aquirre.  **  "  Note  1.  The  above  is  a  true  copy 
of  the  memoranda  attached  to  the  Utle.^ 
One  issue  was  as  to  the  validity  of  the  Span- 
ish grant,  the  defense  being  that  it  was  a 
forgery.  Held^  that  said  first  page  was  not 
admissible,  being  in  the  nature  ox  hearsay. 
Rev.  St.  Tex.  arts.  2252,  2258.  authorizing  the 
commissioner  of  the  general  land-office  to  cer- 
tify to  ^any  indorsement  in  any  book  or  file 
upon  a  paper,  ^  and  making  such  facts,  so  cer- 
tified, evidence  in  all  cases  in  which  the  orig- 
inal would  be,  not  extending  the  rules  of  evi- 
dence in  this  respect— Quther  v.  Hanrick, 
(Tex.)  619. 

4.  A  certificate  of  the  commissioner  of  the 
general  land-offtoe,  that  the  land  in  contro- 
versy, represented  on  the  county-map  as  titled 
to  the  Spanish  grantee  under  whom  plaintiff 
claimed,  had  been  located  over,  and  adverse 
locaUona  thereof  patented  by  virtue  of  valid 
certificates,  is  inadmissible  in  trespass  to  trj 
title  to  such  land,  the  commissioner  not  being 
authorized,  under  Rev.  St.  Tex.  |  2258,  mak- 
ing such  certified  copies  "evidence  in  all  cases 
in  which  the  originals  would  be  evidence, "  to 
invalidate  a  title,  otherwise  valid,  by  permit- 
ting locations  of  valid  certificates.— Id. 

5.  When  two  grants  conflict,  the  claimant 
under  the  junior  grant  havine  possession  of 
a  part  only  of  the  conflict,  ana  the  owner  of 
the  elder  grant  occupying  a  portion  of  his 
grant,  which  does  not  extend  over  any  part 
of  the  interference,  the  junior  claimant  can 
only  avail  himself  oi  the  statute  of  limitations 
as  to  the  part  of  the  conflict  actually  occupied 
by  him.— Anderson  v.  Jackson,  (Tex.)  675. 

Surveys. 

6.  Where  older  grants  contain  in  their  own 
calls  the  elements  of  complete  description  and 
identity,  and  are  at  variance  with  junior  sur- 
veys, tne  latter  cannot  be  made  to  control 
and  change  the  location  of  the  older  grants. — 
Herd  v.  Rivas,  (Tex.)  188. 

Patents. 

7.  A  patent  from  the  government  to  certain 
land  was  signed,  sealed,  and  recorded  August 
80.  1859;  but,  as  there  was  a  question  as  to 
wno  was  legally  entitled  to  a  patent  for  the 
land,  it  was  not  delivered  until  November  12, 
1860.  Heldj  that  the  patent  took  effect,  so  as 
to  vest  the  legal  title  in  the  nantee,  on  Au- 
gust 80,  1859.— Hammond  v.  Johnston,  (Ho.) 

QUO  WABRANTO. 

Against  oflioers. 

1.  Quo  ioorronto,  instituted  by  the  state,  OQ 
the  relation  of  the  claimant,  is  tne  proper  pro- 
ceeding to  oust  one  from  the  olBoe  of  distriot 
clerk,  to  which  he  was  alleged  not  to  have 
been  elected,  and  to  put  in  the  relator.— Will- 
iams V.  State,  (Tex.)  946. 

Appeal. 

2.  Under  Acts  Tex.  July  9, 1879,  (Sp.  Laws, 
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48,)  providing  for  an  appeal  In  cases  of  guo 
vxvrranto  to  the  first  term  to  be  held  after 
Judgment  has  been  rendered  in  district  court, 
an  appeal  filed  at  a  term  subsequent  to  the 
first  term  so  held  is  invalid,  and  will  be  dis- 
znissed.— Fontaine  v.  State,  (Tex.)  816. 

BAILBOAD  COMPANIES. 

Taxation,  see  ConsUtutUmal  Law,  11. 

Cpnstmotion  of  road. 

1.  Where  the  trustees  of  a  railroad  company 
have  contracted  in  writing  for  work  in  the 
construction  of  their  road,  the  construction 
engineer  has  no  power  to  contract  verbally 
with  reference  to  the  same  matter,  or  modif^ 
the  written  contract.— Campbell  v.  Trustees 
Cincinnati  South.  Ry.,  (Ky.)  887. 

Taxation. 

2.  Under  a  charter  exempting  the  road,  ita 
franchises,  warehouses,  etc.,  an  elevator  situ- 
ated some  distance  from  the  road,  necessarv 
for  and  used  as  a  warehouse,  and  so  much 
land  as  is  occupied  by  it,  and  as  is  necessary 
for  spurs  and  side  tracks,  are  exempt,  the  ele- 
vator being  located  at  such  distance  on  ac- 
count of  natural  disadvantages. -— State  v. 
Nashville,  C.  &  St  L.  R.  Co.,  (Tenn.)  880. 

3.  In  an  action  against  a  railroad  to  recover 
taxes  due  therefrom,  where  payment  was  re- 
fused on  the  ground  that  the  county  court 
took  as  the  basis  of  their  levy  the  value  of  the 
property  on  August  1, 1874,  instead  of  August 
1, 1875,  as  required  bv  law,  the  taxes  cannot 
be  sustained  by  showmg  that  the  tax  receipts 
designated  the  taxes  as  for  the  year  1875,  in- 
stead of  1876,  as  designated  In  the  receipts  of 
other  tax-payers.— State  v.  Union  Trust  Co., 
(Mo.)807. 

4.  Where  the  levy  for  taxes  by  the  county 
court  on  the  property  of  defendant  railroad 
was  illegal,  because  made  at  a  different  rare 
from  that  applied  to  the  property  of  individ- 
uals, but  such  taxes  were  paid,  such  payment 
should  be  idlowed  defendant  as  a  credit  in  an 
action  against  it  under  a  new  levy  made  on 
its  property  under  a  later  act.— State  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  862,  868. 

5.  A  county  court  canuot  levy  taxes  on  rail- 
road property  to  pay  interest  on  railroad 
bonds,  except  according  to  the  provisions  of 
Rev.  St.  Mo.  S  6799,  requiring  an  order  from 
the  circuit  court  authorizing  the  levy,  made 
upon  proper  application.— Id ;  Id. 

6.  Under  act  Mo.  March  15,  1875,  relating 
to  taxing  railroads,  in  levying  such  a  tax  the 
same  rate  must  be  applied  as  to  the  general 
property  of  individuals.— Id:  Id. 

7.  Act  Mo.  1878,  p.  65,  S  12,  (Rev.  St  %  6880,) 
relatinff  to  the  taxation  of  railroads,  is  not  re- 
pealed dv  the  act  of  1875,  p.  119,  amending  cer- 
tain sections  of  the  former  act.  not  including 
said  section  12,  either  expressly  or  by  neoea- 
■ary  implication;  there  being  no  irreconcila- 
ble connict  between  the  two.— Id;  Id. 

Uability  for  negligenoe— Aooidents 
at  orossinga. 

8.  In  an  action  by  the  widow  to  recover 
dimages  for  the  death  of  her  husband,  caused 


by  being  struck  and  run  over  by  a  railroad 
car  which  had  been  shunted  by  a  switch- 
engine,  the  evidence  showed  that  he  was  well 
acquainted  with  the  movements  of  the  trains 
in  that  locality;  that  at  the  time  of  the  acci- 
dent he  was  in  earnest  conversation  with  a 
friend,  and  had  an  umbrella  hoisted  to  shield 
himself  from  the  sun:  that  the  approach  of 
the  car  was  plainly  visible  to  all  by-standers, 
one  of  whom  shouted  to  him  when  the  car  was 
60  feet  from  him,  but  that  he  did  not  stop, 
look,  or  listen;  that  he  was  struck  the  instant 
he  attempted  to  cross  the  track;  and  that  it 
was  impossible  for  the  brakeman,  who  was 
on  top  of  the  car,  to  stop  it  after  he  had  placed 
himself  in  peril.  Held^  that  although  the  car 
was  moving  in  violation  of  an  ordinanoe 
which  fixed  the  speed  of  trains  at  six  miles  an 
hour,  the  deceased  was  guilty  of  contributory 
negligence.— Yancy  v.  Wabash,  St.  L.  &  r. 
Ry.  Co.,  (Mo.)  272* 

9.  The  petition  stated  that  defendant  was 
accustomed  to  leave  cars  standing  on  a  side 
track  crossed  by  a  sidewalk  leading  from  the 
depot  to  the  town;  that  the  cars  were  sepa- 
rated enough  to  allow  people  to  pass  through; 
that  while  plaintiff  was  crossing  the  track  on 
the  sidewalk  between  the  cars,  through  the 
negligence  of  defendant's  servants  a  loose  car 
was  driven  against  the  cars  standing  on  the 
north  of  the  sidewalk,  forcing  them  against 
those  on  the  south,  whereby  plaintiff  was  in- 
jured. Plaintiff's  testimony  showed  that,  be- 
fore crossing  the  track,  he  had  looked  up  and 
down,  and  could  see  no  englre  or  cars  moving, 
and  no  employes  of  the  defendant  about  the 
side  track.  Other  testimony  showed  that  no 
engine  had  been  near  the  side  track  for  many 
hours.  Held  that,  under  this  variance  be- 
tween the  idlegations  and  the  proof,  a  de- 
murrer to  the  evidence  should  have  been  sus- 
tained.—Gurley  V.  Missouri  Fac.  Ry.  Co., 
(Mo.)  218. 

10.  Plaintiff  was  injured  by  a  railroad  train 
running  into  a  street  car  on  which  he  was  a 
passenger.  No  fiag-man  was  at  the  crossing 
as  required  by  a  city  ordinance.  The  car- 
driver  knew  that  the  train  was  coming  when 
he  attempted  to  cross.  Held,  that  both  the 
railroad  and  streetrcar  companies  were  guilty 
of  negligence.- Central  Passenger  Ry.  Co.  v. 
Kuhn/jKy.)  441.* 

11.  Where  plaintiff,  a  passenger  on  a  street 
car,  was  injured  by  a  train  running  into  the 
car  at  a  railroad  crossing,  he  must  show  that 
the  injury  resulted  from  the  railroad  compa- 
ny's negligence,  in  order  to  recover  from  the 
railroad  company.— Id. 

12.  In  such  case,  an  instruction  which  per- 
mits a  recovery  if  the  jury  should  find  that 

Slaintiff  was,  by  reason  of  the  negligence  of 
ef  endant's  servants,  caught  between  the  cars 
and  injured,  without  restricting  the  negli- 
gence to  that  alleged  in  the  petition,  was  er- 
ror.—Gurley  V.  Missouri  Paa  Ry.  Co.,  (Mo.) 
218. 

Iigurles  to  persons  on  traok. 

18.  Appellant's  train,  running  through  a 
street  faster  than  allowed  by  ordinance,  over- 
turned appellee's  wagon,  and  injured  her. 
She  had  been  warned  by  the  fiag-man  that  the 
train  was  coming,  ana  had  driven  off  and 
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waited  10  minutes  in  a  house  near  by  for  the 
train  to  pass.  When  she  returned,  it  was  after 
train-time,  and  neither  train  nor  flag-man 
was  in  sight.  When  she  first  discovered  the 
train,  she  was  going  towBrds  it,  and  there  was 
barely  room  for  her  wagon  between  the  track 
and  the  curb-stone.  She  turned  her  horse,  and 
tried  to  drive  across  the  track  into  an  alley 
about  80  feet  away,  the  nearest  point  of  safety. 
The  train  was  then  far  enough  away  to  be 
stopped  before  reaching  her.  She  might,  by 
driving  towards  the  train,  have  reached  a 
place  of  safety  without  crossing  the  track. 
HelcL,  that  it  could  not  be  said,  as  a  matter  of 
law,  that  she  was  guilty  of  contributory  neg- 
ligence.—Neier  v.  Missouri  Pac.  Ry.  Co.,  (Mo.) 
095.»  f 

14.  Decedent,  walking  on  defendant's  track, 
went  upon  the  side  track  to  allow  a  train  ap- 
proaching from  behind  to  pass,  it  having  whis- 
tled to  indicate  that  it  would  stop  at  the  sta- 
tion near  by.  As  the  train  passed  it  switched 
off  a  car,  which  was  run  upon  the  switch  by 
its  own  momentum.  The  engineer  endeav- 
ored to  attract  decedent's  attention  to  the  de- 
tached car.  The  conductor  on  the  detached 
car  ran  forward  to  shout  at  decedent,  but 
failed  to  make  him  hear,  and  before  he  oould 
regain  the  brake  and  stop  the  car  decedent 
was  struck.  HcldL,  that  decedent's  death  re- 
sulted from  defendant's  negligence.— Louis- 
ville &  N.  R.  Co.  V.  Colman's  Adm'r,  (Ky.) 
488.» 

15.  The  deceased,  a  deaf  mute,  was  walking 
on  a  railroad  track  without  right,  and  was  run 
over  by  a  train.  The  evidence  showed  that 
the  engineer  could  have  seen  him  in  time  to 
stop  the  train,  and  that  the  siflpal  of  blowing 
the  whistle  and  ringing  the  oell  was  made. 
HeldL,  that  the  engineer  had  a  right  to  pre- 
sume that  the  deceased  would  abandon  the 
track  for  his  own  safety,  and  that  the  death  of 
the  deceased  was  the  result  of  his  own  negli- 
gence in  going  upon  the  track. — Nichols' 
Adm'r  v.  Louisville  &  N.  R.  Co.,  (Ky.)  389.» 

Stock-killing  oases. 

16.  Under  Mansf.  Dig.  Ark.  |f  5640,  provid- 
ing  that  one  owning,  or  having  a  special 
ownership  in  stock,  may  sue  any  railroad 
running  In  the  state  for  killing  or  injuring 
said  stock,  a  bailee  of  stock  under  a  contract 
of  hiring,  which  binds  him  to  return  the  stock 
in  good  condition,  may  sue  for  injuries  sus- 
tained during  such  hiring.— St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Biggs,  (Ark.)  TZi. 

Fires. 

17.  In  an  action  for  the  destruction  of  plain- 
tiff's property  by  fire  from  defendant's  loco- 
motives, the  court  instructed  the  Jury  that,  if 
they  believed  that  the  property  was  destroyed 
by  fire  from  defendant's  engine,  then  the 
bui-den  of  proof  was  on  defendant  to  show 
that  it  did  not  result  from  its  negligence. 
Held  that,  as  plaintiff's  negligence  in  placing 
the  property  where  it  was  in  danger  was  a 
point  in  issue,  the  instiniction  was  erroneous, 
and  should  have  been  made  to  depend  upon 
the  fact  that  plaintiff  himself  was  not  negli- 
gent. —  Missouri  Pac.  Ry.  Co.  v.  Bartlett, 
(Tex.)  549. 

18.  Under  Mansf.  Dig.  Ark.  §  5587,  provid- 


ing that  ''all  mtlroads  which  are  now  or  may 
hereafter  be  built  and  operated,  in  whole  or 
in  part,  in  this  state,  shall  be  responsible  for 
all  damages  done  or  caused  by  the  running  of 
trains  in  this  state, "  a  prima  fade  case  is 
made  out  by  proving  that  a  fire  originated 
from  a  locomotive,  and  it  then  devolves  upon 
the  company  to  exonerate  itself  from  the 
charge  of  negligence. — ^Tilley  v.  St.  Louis  & 
8.  P.  Ry.  Co.,  (Ark.)  8.» 

19.  Where  sp€u*ks  from  defendant's  locomo- 
tive set  fire  to  plaintifTs  crops,  the  jury  were 
instructed  that,  if  plaintiff  had  noUoe  that  his 
property  was  on  fire,  and  made  no  attempt  to 
put  It  out,  he  could  not  recover  for  any  subse> 
quent  damages.  Held  error,  as  making  no 
reference  to  plaintiff's  ability  to  cope  with  the 
fire.— Id. 

RAPE. 

Assault  with  intent  to  rape. 

1.  Evidence  that  the  defendant  entered  the 
room  of  the  prosecutrix,  and  called  her  by  her 
^ven  name,  and,  when  she  screamed,  fled,  la 
insufficient  to  support  a  oonviction  for  an  as- 
sault with  intent  to  rape.— Carroll  v.  State, 
(Tex.)  190. 

Attempt  to  oonvmit. 

2.  Pen.  Code  Tex.  art.  585,  provides  that  ^^if 
it  appears  on  the  trial  of  an  indictment  for 
rape  that  the  offense,  though  not  committed, 
was  attempted,  by  the  use  of  means  not  such 
as  to  bring  the  offense  within  the  definition 
of  an  assault  with  intent  to  commit  rape,  the 
jury  may  find  the  defendant  guilty  of  an  at- 
tempt to  commit  rape. "  Held,  that  an  attempt 
to  commit  rape  is  an  offense  distinct  from  rape, 
or  assault  with  intent  to  commit  rape,  and  an 
indictment  therefor  Is  good.— Milton  v.  State, 
(Tex.)  89. 

Aggravated  assanlt. 

S.  On  an  indictment  for  the  rape  of  a  female 
alleged  in  one  count  to  have  been  under  10 
years,  and  in  the  other  above  that  age,  the  ev- 
idence as  to  her  age  was  conflicting,  and  a  pre- 
ponderance of  e^dence  showed  consent  and 
non-penetration.  The  court  instructed  the 
jury  that  if  they  believed  that  there  was  no 
such  penetration,  but  that  defendant  muUe  an 
assault  upon  the  prosecuting  witness,  not  to 
commit  rape  upon  her,  but  with  Intent  to  have 
sexual  intercourse  with  her,  with  her  consent, 
then  they  should  find  defendant  guilty  of  an 
aggravated  assault.  Held  error,  as  only  pre- 
senting the  question  whether  accused  intended 
to  have  sexual  intercourse  with  the  female*s 
consent,  and  not  directing  an  acquittal,  if  the 
jury  found  that  she  was  over  10  years  of  age 
and  consented.— Taylor  v.  State,  (Tex.)  42. 

4.  On  indictment  for  rape,  the  evidence 
negatived  mtercouj'se  as  charged.  The  court 
instructed  the  jury  that,  if  de^ndant  had  car- 
nal knowledge  of  the  prosecuting  witness, 
they  should  acquit  if  they  found  it  to  have 
been  with  her  consent,  unless  they  believed 
the  female  to  have  been  under  the  age  of  10 
years,  in  which  event  consent  would  make  no 
difference ;  but  failed  to  charge  that  the  ac- 
cused should  be  acquitted  of  assault  to  rape, 
or  of  aggravated  assault,  if  the  female  waa 
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over  10  yean  of  age  and  consented.  Held 
error,  the  onlv  hypothesis  upon  which  the 
court  charged  having  been  eliminated  by  the 
proof. —Id. 

BECEIVEBS. 
Powers. 

In  a  suit  for  the  realization  and  distribution 
of  the  assets  of  an  Insolvent  corporation, 
where  a  non-resident  creditor  intervenes  to 
establish  a  claim  against  the  estate  in  the 
hands  of  the  receiver,  the  latter  may  recon- 
vene and  set  up  all  rights  of  the  insolvent  cor- 
§  oration  grovrmg  out  of  a  continued  course  of 
ealin^  between  the  parties,  and  the  court 
may  aajust  the  equities,  state  the  account,  and 
give  judgment  for  any  balance,  notwithstand- 
ing the  pendency  of  suits  in  another  court 
with  regard  to  items  of  the  subject-matter  in 
dispute.— Continental  Nat.  Bank  v.  Weems, 
(Tex.)  803. 

KECOBDS. 

Supplying  lost  record. 

1.  A  record  of  a  court  being  lost,  a  motion 
was  made  before  a  special  judge,  who  directed 
the  commissioner  to  take  proof  as  to  its  con- 
tents. The  parties  were  notified  and  were 
heard,  and  at  a  subseonent  term  of  the  court 
the  regular  judge  confirmed  the  commission- 
er's report,  if  eld,  that  the  order  of  reference 
was  properly  made;  that  the  regular  judge 
had  jurisdiction,  and  had  before  him  sufficient 
evidence  to  establish  the  contents  of  the  lost 
document — Bush  v.  Lisle,  (Ky.)  330.* 

Witness. 

2.  A  witness  other  than  an  officer  having 
charge  of  the  public  records,  is  not  competent 
to  prove  the  negative  fact  that  there  was  no 
record  of  a  certain  instrument.— Edwards  v. 
Barwise,  (Tex.)  677. 

KBMOVAIi  OF  CAUSES. 

Application. 

1.  Defendants  were  non-residents,  and  were 
served  with  notice  of  suit,  as  provided  by  Rev. 
St.  Tex.  arts.  1230, 1281.  At  the  term  to  which 
the  notice  was  returnable,  defendants  moved 
to  quash  the  service,  which  motion  the  record 
did  not  show  to  have  been  acted  upon,  but 
leave  to  amend  the  return  was  granted.  Dur- 
ing the  same  term,  defendants  moved  to  dis- 
miss the  cause  for  want  of  jurisdiction.  The 
cause  went  over  to  the  next  term  of  court 
with  the  motions  pending.  The  court  then 
overruled  the  motion  to  dismiss,  and  defend- 
ants applied  to  have  the  cause  removed  to  the 
United  States  circuit  court.  Held  thatw  the 
succeeding  term  being  the  first  term  at  which 
ieaue  oould  be  joined  upon  the  merits  of  the 
case,  the  application  for  removal  was  in  time, 
within  the  act  of  oongress  of  March  8, 1875, 
requiring  the  application  to  be  filed  before  or 
at  the  term  at  wnich  the  cause  oould  be  first 
tried,  and  before  the  trial  thereof  .—Feibleman 
V.  Edmunds,  (Tex.   417. 

Separable  controversy. 

2.  Where  in  a  suit  between  plaintiff,  a  resi- 
dent of  Texas,  and  a  part  of  the  defendants, 


residents  of  Louisiana,  as  to  the  right  to  re- 
cover vindictive  damages  for  alleged  malice 
in  suin^  out  an  attachment,  and  it  could  be 
determined  without  the  presence  of  the  other 
defendants,  sureties  on  the  attachment  bond, 
and  only  liable  for  actual  damages,  held  that, 
upon  application  by  the  non-resident  defend- 
ants for  removal  of  the  cause  from  the  state 
to  the  federal  court,  the  entire  suit  must  be 
removed.— Id. 

Res  Adjudicata. 

See  Judgment,  SS. 

BEWABD. 

Recovery  pro  tanto. 

An  ofter  of  reward  made  for  the  capture  of 
two  persons  does  not  entitle  the  captor  of  one 
to  recover  pro  Uinto  upon  the  ofter.— Blain  v. 
Pacific  Exp.  Co.,  (Tex.)  679. 

ErPABIAN  BIOHTS. 

Accretion — Bights  of  city. 

A  city  is  entitled  as  riparian  owner  to  land 
formed  by  accretion  between  a  river  and  a 
street  which  was,  at  the  time  of  its  dedication, 
bounded  by  the  river.— City  of  St.  Louis  v. 
Lemp,  (Mo.)  344. 

SALE. 

See,  also,  Executors  atui  Admintstrators,  9, 
10;  Mortgages,  7-9  \  Trusts,  5]  Vetvdorand 
Vendee. 

Validity  of  tax  salei  see  Taxation,  16. 

What  constitutes,  see  Intoxicating  Liquors, 
12. 

What  constitutes— Delivery. 

1.  Suit  was  begun  to  try  the  right  of  prop- 
erty, as  between  an  attaching  creditor  of  a 
third  party  and  claimants  under  a  bill  of  sale, 
conveying  the  stock  of  goods,  notes,  and  ac- 
counts in  payment  of  certain  liabilities  in- 
curred by  claimants  as  sureties.  It  was 
agreed  that  any  balance  after  paying  the  debt 
should  be  paid  to  the  debtor.  While  two  men, 
one  furnished  by  the  debtor  and  one  by  the 
buyer,  were  taking  invoice,  the  goods  were 
attached.  Held,  tnat  an  instruction  **that  to 
constitute  a  valid  sale  there  must  be  a  deliv- 
ery by  the  seller  to  the  buyer,  and  to  consti- 
tute such  delivery  there  must  be  a  change  In 
the  control  of  the  goods  sold,  ^  was  under  the 
evidence  erroneous.  —  Boaz  v.  Schneider, 
(Tex.)  402. 

Action  for  price. 

2.  Defendant  ordered  iron  rails  from  plain- 
tiff. Second-class  rails,  of  inferior  quality, 
were  sent.  Defendant  notified  plainuff,  and 
the  reply  was,  not  to  receive  them  if  bad:  but 
defendant  received  and  used  them,  and  ad- 
mitted his  indebtedness  at  the  price  charged. 
Held,  that  defendant  was  liable  for  the  price 
charged,  and  evidence  of  the  market  value  of 
the  rails  was  properly  excluded.  >-  Smith  v. 
New  Albany  RaU  MiU  Co.,  (Ark.)  226. 
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8.  Payment  for  lumber,  inspected  and  ac- 
cepted as  In  part  performance  of  a  contract, 
cannot  be  refused,  m  an  action  on  the  contract 
price,  on  the  ground  that  it  did  not  come  up 
to  the  contract.->Black  River  Lumber  Co.  ▼. 
Warner,  (Mo.)  210. 

4.  The  printed  words,  **  Terms,  80  days,  dis- 
count 5  per  cent. ;  caslL  10  days,  discount  6 
per  cent.,  "on  the  heading  of  an  account  do 
not  extend  the  time  of  payment  90  days. — 
Moss  V.  Katz,  (Tex.)  704. 

Conditional  sale. 

5.  Certain  merchants  sold  some  hay-rakes, 
taking  notes  for  the  purchase  money,  with  an 
agreement  that,  until  paid  for,  the  rakes,  and 
their  proceeds,  if  sold,  should  be  the  property 
of  the  sellers.  The  sellers  indorsed  the  notes 
to  a  third  party,  who  indorsed  them  to  a  bank 
for  collection.  Not  being  paid,  they  were  re- 
turned to  the  sellers,  with  the  indorsements 
erased.  Held^  that  the  action  of  the  sellers 
severed  the  trust  relation  with  the  purchasers 
and  the  rakes  or  their  proceeds  became  the 
property  of  the  purchasers,  and  the  contract 
could  not  be  restored  by  any  action  of  the 
holders  of  the  notes  without  the  purchasers* 
consent.  ~  Merchants'  A  Planters'  Bank  v. 
Thomas,  (Tex.)  505. 

SCHOOLS  AND  SCHOOL-DIS- 
TSICTS. 

Taxation  of  school  lands,  see  Taxation^  1. 

Taxation. 

Rev.  St.  Mo.  1870,  |  0818,  requires  every 
merchant  to  file  a  statement  of  the  greatest 
amount  of  merchandise  on  hand  between  given 
dates,  and  the  amount  of  such  statement,  and 
of  each  kind  of  taxes  levied  thereon,  to  be  en- 
tered by  the  clerk  of  the  county  in  the  ^Mer- 
chants' Tax-Book."  Ifeld,  that  such  taxes 
are  property  taxes,  and.  therefore,  the  mer- 
chandise is  taxable  for  scnool  purposes.— State 
V.  Tracy,  (Mo.)  709. 

SET-OFF  AND  COUNTEB- 
CliAIM. 

When  allowable. 

An  administratrix,  having  an  interest  in  the 
estate,  receipted  officially  to  a  partner  of  de- 
ceased for  an  individual  debt,  less  than  the 
administratrix's  interest  in  the  estate,  to  be 
deducted  from  any  judgment  thereafter  ob- 
tained against  said  partner  by  the  estate. 
HeUiy  that  such  credit,  with  interest,  should 
be  allowed  as  an  equitable  set-ofT,  the  admin- 
istratrix admitting  the  estate  to  be  solvent.— 
State  V.  Donegan,  (Mo.)  088.* 

SHEBIFFS  AND  CONSTA- 
BLES. 

Liability  for  tort  of  deputy,  see  Death  by 
Wrongful  Act^  L 

Inability  for  wrongftil  levy. 

Where  the  attachment  process  was  regular 
on  its  face,  and  the  inventory  of  the  goods,  as 


made  out  by  the  officer,  was  bat  sUf  htly  in  ex- 
cess of  the  amount  of  me  debt,  ana  there  was 
no  evidence  tending  to  show  that  the  consta- 
ble acted  improperly  in  making  the  levy  and 
sale.  Tield,  the  officer  was  not  liable  for  wrong- 
ful levy.— Blum  v.  Strong,  (Tex.)  107. 

SFECIFIO  PEBFOBMANOB. 

Good  fUth  and  diligence  of  com- 
plainant. 

1.  The  grantors  of  land  to  a  county  had  never 
obtained  a  patent  thei^for.  The  county  took 
possession,  and  agreed  with  a  claimant,  that 
when  he  obtained  a  patent  he  would  quitclaim 
the  land  on  reasonable  demand.  He  obtained 
the  patent  the  next  vear.  Held,  that  the  right 
to  such  deed  was  not  lost  by  lapse  of  time- 
Martin  V.  SMpwlth,  (Ark.)  514.^ 

Enforcement. 

2.  Defendant  gave  a  bond  for  the  sale  of 
certain  land  to  plaintiff,  in  consideration  of  a 
breeding  lack,  taken  with  a  warranty  as  to 
his  quslities.  Held,  in  an  action  to  enforce 
the  contract,  that,  as  there  was  sufficient  evi- 
dence on  which  to  base  a  decision  that  the 
warrantv  was  broken,  the  judgment  of  the 
court  refusing  to  enforce  the  contract  would 
not  be  disturbed.— Bamett  v.  MoCarty,  (Ejr.) 
158. 

STATES  AND  STATE  OFFI- 
OEBS. 

Liabilities  and  indebtedness— Arkansas  treas- 
ury warrants,  see  ConslUuMondi  Xow,  4|5. 

Contracts  in  aid  of  civil  war. 

1.  The  Arkansas  convention  of  May  20, 1801« 
called  for  the  purpose  of  considering** what 
course  the  state  shall  take  in  the  present  po- 
litical crisis, "  provided,  in  an  ordinance  to 
provide  revenue  for  the  state,  for  the  issue  of 
treasury  warrants  when  there  were  no  funds 
in  the  state  treasurv.  In  another  section  pro- 
visions were  made  for  the  issue  of  ^Arkansas 
War  Bonds. "  HslcZ,  that  it  must  be  inferred 
that  the  ordinance  was  intended  as  a  whole, 
and  that  the  treasury  warrants  were  void  as 
contracts  in  aid  of  the  civil  war. — ^Bragg  v. 
Tuifts,  (Ark.)  158. 

Duties  of  Kentucky  asylum  commis- 
sioners. 

2.  The  Kentucky  act  of  May  18, 188^,  mak- 
ing an  appropriation  for  improvements  and 
additions  to  the  Central  Kentucky  Lunatic 
Asylum,  and  directing  that  snoh  special  com- 
missioners should  employ  an  architect,  let 
and  supervise  the  worlc,  and  control  the  ex- 
penditure of  the  money,  does  not  take  fram 
the  general  commissioners  of  the  institution, 
who  are  endowed  bv  statute  with  the  control 
of  all  the  lands,  buildings,  etc..  and  a  seners] 
supervisory  management  of  its  affairs,  the 
right  to  fix  the  site  for  the  additional  bund- 
ing.—Long  V.  Central  Kentucky  Lunatic  Asy- 
lum, (Ky.ysSS. 
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STATUTES. 

Repeftl,  Bee  Office  and  Offloert  8;  IkMroad 
Companiee,  7. 

Construction. 

1.  Where  an  action  is  bronsrht  nsder  a  par- 
ticular sectioii  of  a  statute,  wnicli,  considered 
alone,  is  in  conflict  with  the  constitution,  and 
it  shall  appear  that  such  statute,  as  a  whole, 
is  in  harmony  with  the  constitution,  such  con- 
struction shall  be  given  to  the  particular  sec- 
tion as  will  harmonize  with  the  statute,  when 
oonsidered  iu  the  ligMnof  the  whole  enact- 
ment.—Stump  T.  Horitadc,  (Mo.)  866. 

Pleading  statutes. 

2.  In  an  action  to  recover  damages  for  inju- 
ries sustained  by  plalntiH  while  a  passenger 
on  defendant's  train,  defendant  pleaded  that 
It  had  sold  its  road,  and  was  not  responsible 
for  its  management,  at  the  time  plaintiff  re- 
ceived his  injuries.  Rev.  St.  Tex.  art.  1191, 
provides  that,  in  plea4ings  founded  upon  pri- 
vate acts,  it  shau  be  sufficient  to  recite  the 
title,  substance,  and  date  of  approval  of  such 
acts.  Held,  although  defendant  in  its  plea 
had  compiled  with  these  requirements,  jet  the 
plea  was  bad,  because  it  failed  to  bnn^  de- 
fondant  within  the  provisions  of  such  Private 
Acta  of  1870, 1871,  and  1873,  which  authorize 
defendant  to  sell  its  franchise,  etc,  to  a  con- 
necting, but  not  to  a  parallel  or  competing, 
Une.— East  Line  &  R.  R.  By.  Co.  v.  Rushing, 
(Tex.)  884. 

SUBBOGATION. 

Bights  of  mortgagee,  see  Martoages^  4, 6. 

Between  Joint  purchasers  'of  land. 

Where  two  purchasers  of  land  give  their 
joint  note  for  part  of  the  purchase  price,  the 
vendor  retaining  his  lien  therefor,  and  one  of 
them  pays  the  note,  he  does  not  thereby  dis- 
oharge  the  lien,  but  becomes  subrogated  there- 
to, and  can  enforce  it  against  a  third  person, 
wno  has  piurohased,  subject  to  the  vendor's 
lien,  the  interest  of  the  co-purchaser  after  a 
partition.— Dowdy  v.  Blake,  (Ark.)  89T.« 

Sunday. 

Act  prohibiting  the  opening  of  barber  shops 
and  bath  rooms,  see  ConstUiUional  Law, 


«,10. 


Swindling. 


Description  of  offense,  see  Indictment  and 
Information,  3. 

TAXATION. 

See,  also.  Municipal  Corporationa^  14;  Raifr 

road  Companie6y  2-7. 
Property  subject  to,  see  Schools  and  ScfuyoU 

IMatricto. 
Validity  of  sale,  se3  Execution,  10. 

Taxable  property. 

1.  Until  delivery  of  the  patent  and  pavment 
of  the  price,  school  lands  are  not  subject  to 


taxation,  and  a  tax  deed  of  them  is  void.^Witt 
V.  Armstrong.  (Ark.)  225. 

2.  Municipal  corporations  in  Tennessee  are 
not  subject  to  a  tax  for  state  and  county  pur- 
poses upon  the  privU^e  of  using  and  operat- 
ing their  water-works.— City  of  Nashville  v. 
Smith,  (Tenn.)  278. 

Levy  and  assessment. 

8.  Rev.  St.  Mo.  1879,  $6818,  makes  it  the  duty 
of  the  clerk  of  the  county  of  St.  Louis  to  ex- 
tend in  the  "^ Merchants'  Tax-Book"  the  state- 
ments of  the  merchants  of  the  city  of  St.  Louis, 
of  merchandise  on  hand,  and  the  amount  of 
each  tax  levied  thereon.  Article  4,  $  28,  of  the 
present  charter  of  the  city  imposes  on  the 
register  all  duties  theretofore  required  of  the 
county  clerk.  Held,  that  the  register  must 
receive  such  statements,  and  extend  thereon 
the  school  tax,  and  that  ^mandcwnus  to  do  so 
should  be  addressed  to  him.— State  ▼.  Tracy, 
(Mo.)  709. 

4.  Under  the  Arkansas  act  deflninff  the  pow- 
ers and  procedure  of  the  county  boards  of 
equalization  whereby  the  board  is  empowered 
**to  hear  complaint,  and  to  equalize  by  adding 
to  or  taking  from  the  value  of  all  personal 

Property, "  held,  that  the  term  "complaint" 
id  not  mean  formal  complaints  at  law ;  and 
that  the  board  could,  without  special  com- 
pl^nt  brought,  proceed  upon  their  own  motion 
to  equalize  assessments,  and  act  without  evi- 
dence upon  their  own  knowledge,  and  without 
first  giving  notice  to  the  party  interested.— 
Pulaski  Ck).  Equalization  Board  Cases,  (Ark.)  1. 

5.  The  Arkansas  act  authorizing  the  ap- 
pointment by  the  governor  of  county  boards 
lor  the  equiuization  of  taxes  in  pursuance  of 
Const.  Ark.  art.  16,  %  5,  providing  that  ''all 
property  subject  to  taxation  shall  be  taxed 
according  to  its  value;  that  value  to  be  ascer- 
tained in  such  manner  as  the  general  assem- 
bly shall  direct,  making  the  same  uniform 
throughout  the  state, "  is  not  In  conflict  with 
Const.  Ark.  $  46,  art.  7,  providing  for  the  elec- 
tion in  each  county  of  an  assessor,  "with  such 
duties  as  are  now  or  may  be  prescribed  by 
law.  "-Id. 

Beview. 

6.  Under  Acts  Ark.  1887,  providinff  that, 
whenever  the  countv  board  of  equalization 
raises  the  valuation  of  property,  it  shall  notify 
the  property  owners  affected,  that  they  may 
appear  before  the  county  court  and  contest 
the  action  of  the  board,  and  the  county  court 
shall  hear  and  determine  all  complaints,  and 
their  action  shall  be  final,  unless  an  appeal  is 
taken,  an  overvaluation  cannot  be  corrected 
by  injunction  or  certiorcM^.— Id. 

Collection  by  suit — ^When  suit  may 
be  brought. 

7.  Rev.  St.  Mo.  |  6848,  (Laws  1879,  p.  190,  | 
8,)  provides  that  a  tx>llector  shall  not  bring 
suit  for  delinquent  taxes  for  one  year  after 
they  become  delinquent.  A  suit  was  brought 
to  collect  the  town  taxes  of  18S4  on  Septem- 
ber 22, 1885.  Held,  that  the  action  was  pre- 
mature—State V.  Robyn,  (Mo.)  248. 

Service  by  publication. 

8.  Taxes  being  due  on  real  estate  for  several 
years,  the  lien  for  them  was  foreclosed,  and 
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some  def endantB  were  notified  of  the  proceed- 
ings by  publication,  which  correctly  set  forth 
the  property  and  the  amount  claimed,  but 
omitted  to  state  one  of  the  years  for  which 
taxes  were  due.  Held,  that  the  omission  was 
not  material.— Williams  v.  Hudson,  (Mo.)  261. 

9.  A  judgment  for  the  collection  of  taxes, 
begun  bv  service  of  publication  addressed  to 
Hcnru  Wheeler,  when  the  correct  name  of 
defendant  was  Henry  Wheeleru  is  void,  and 
the  sale  and  deed  therennder  conveys  no  tiUe 
as  against  the  owner.— Wheelen  v.  Weever, 
(Mo.)  220. 

Collection  by  Buit — ^Parties. 

10.  In  an  action  to  foreclose  a  tax  lien  on 
land  held  under  a  trust  deed,  the  beneficiaries 
named  in  the  deed,  or,  if  they  be  dead,  their 
representatives,  must  be  made  defendants, 
and,  if  thev  be  not,  a  judgment  taken  will  be 
void  as  to  them ;  but  the  sale  will  not  be  avoid- 
ed, their  right  to  redeem  and  foreclose  against 
the  owner  being  unimpaired.— Allen  v.  Mc- 
Cabe,  (Mo.)  62;  WUUams  v.  Hudson,  (Mo.) 261. 

Judgment. 

11.  The  judgment  of  a  court  of  general  ju- 
risdiction, under  which  land  is  sold  to  collect 
the  taxes  levied  against  it,  which  recites  a  de- 
scription of  the  real  estate,  the  amount  of  tax, 
the  years  for  which  the  same  is  due,  and  ad- 
judges the  amount  of  tax  against  the  land, 
states  who  is  the  owner  thereof,  declares  the 
judgment  a  first  lien,  decrees  the  enforoement 
of  the  lien,  and  that  the  land,  or  so  much 
thereof  as  is  necessary  to  satisfy  the  judg- 
ment, be  sold,  and  that  a  special  ^rifacUu 
issue  thereon,  shows  no  defect  sufiicient  to 
justify  its  reversal:  and  further,  such  judg- 
ment is  presumed  to  be  valid  as  well  in  a  tax 
proceeding  as  in  any  other  kind  of  action. — 
AUen  V.  McCabe.  (Mo.)  62. 

12.  A  decree  of  the  circuit  court  having  ju- 
risdiction of  the  subject-matter  and  partieB, 
and  exercising  it  pursuant  to  the  speoiai  power 
conferred  by  the  Arkansas  overdue  tax  law. 
ordering  the  sale  of  land  for  non-payment  oi 
taxes,  cannot  be  collaterally  attacked,  and  it 
is  no  defense  to  ejectment  by  the  purchaser  at 
such  sale  that  the  taxes  had  been  paid. — ^Mc- 
Carter  V.  Neil,  (Ark.)  781.» 

13.  The  judgment,  which  is  void  as  to  cer- 
tain parties  who  had  not  been  made  defend- 
ants. Is  still  valid  as  to  parties  who  had  been 
notined  of  the  proceedings  by  publication.— 
Williams  v.  Hudson.  (Mo.)  261. 

14.  A  judgment  for  the  sale  of  lands  for 
taxes  has  the  same  presumption  in  its  favor  as 
a  judgment  in  any  other  kind  of  action.— Al- 
len V.  McCabe,  (Mo.)  62. 

Sale. 

15.  Under  Rev.  St.  Mo.  S  6889,  requiring  the 
sheriff,  in  selling  land  for  taxes,  to  "execute 
to  thej>urchaser  a  deed  for  the  property  sold 
♦  ♦  ♦  which  shall  convey  a  title  in  fee  to 
such  purchaser,"  a  deed  which  purports  to 
convey  the  land  sold,  and  not  the  Interest 
of  the  owner  s.mply,  is  In  compliance  with  the 
statute.— Id. 

16.  The  faUure  of  tax  sale  lists  to  give  the 
numbers  of  the  certificates  under  which  the 
land  to  be  sold  was  located,  as  required  by 


Rev.  St.  Tex.  art.  4710,  rendecs  the  sale  void. 
— MoCormick  v.  Edwards,  (Tex.)  92. 

Bights  of  holder  of  deed. 

17.  The  holder  of  a  tax  deed  has  a  paramount 
title  and  has  the  right  of  possession  against 
the  cestui  que  tnistf  under  a  trust  deed  of  the 

S remises,  until  the  latter  redeem. — Allen  v. 
[cCabe,  (Mo.)  62. 

Action  to  set  aside  deed. 

18.  Property  held  upon  trust  was  sold  for 
taxes,  but  the  deed  of  trust  was  not  foreclosed 
by  the  tax  judgment,  the  beneficiaries  not  be- 
ing made  def  endaMl^  Subsequent  to  the  tax 
deed,  the  plaintiVvterchased  the  property 
from  the  trustee,  ana  sought  to  have  the  tax 
judgment  and  deea  set  aside.  Held,  that  the 
tax  sale  was  not  void  as  to  the  plaintiffs,  and 
would  not  be  set  aside,  there  being  no  offer  to 
redeem.— Williams  v.  Hadaon,  (Mo.)  261. 

Bights  of  purchaser  at  void  sale. 

19.  The  purchaser  at  a  void  tax  sale.  In  the 
absence  of  statute,  cai^not  recover  the  amount 
of  taxes  lawfully  assessed  on  the  land  and  paid 
by  his  purchase. — McCormick  v.  Edwards, 
(Tex.)32.» 

20.  The  purchaser  at  a  void  tax  sale,  in  the 
absence  of  statute,  cannot  recover  money  paid 
by  him  to  redeem  the  land  from  a  former  sale 
to  the  state.— Id. 

Bight  to  redeem. 

21.  Mansf.  Dig.  Ark.  fl  5772,  provides  that 
"alllands,  "etc..  **  belonging  to  »  ♦  ♦  minors, 
*  *  *  and  wnicli  have  been,  or  may  here- 
after be,  sold  for  taxes,  may  be  redeemed 
within  two  years  from  and  after  the  expira- 
tion of  such  disability. ''  HeUl,  that  the  right 
of  redemption  was  not  personal  to  the  minor, 
but  might4)e  enforoed  by  his  vendee.— Neil  v. 
Rozier,  (Ark.)  157. 

Erroneous  taxation — ^Bemedies. 

22.  A  distress  warrant  was  issued  against  . 
the  city  of  Nashville  to  collect  a  tax  levied  for 
the  benefit  of  the  state  and  oounty  for  using 
and  operatlnk  its  water-works.  Meld^  that  a 
petition  by  the  city  for  a  writ  of  certiorari 
and  supersedeas  was  property  dismissed  as  to 
the  tax  due  the  state,  such  remedy  not  being 
available  against  the  state,  but  was  improp- 
erly dismissed  as  to  the  part  due  the  county. 
—City  of  NashviUe  v.  Smith,  (Tenn.)  873. 

TELEOKAPH  COMPANIES. 

Liability  for  negligence. 

Act  Ark.  March  81, 1885,  §  10,  declaring  that 
telegraph  companies  shall,  under  penalty  for 
refusal,  transmit  all  messages  without  dis- 
crimination as  to  charges  or  promptness,  does 
not  create  a  liability  for  negligence  in  trans- 
mission where  there  Is  a  bonajlde  effort  to 
transmit. — Frauenthal  v.  Western  Union  TeL 
Co.,  (Ark.)  286:  Baltimore  &  O.  Tel.  Co.  v. 
State,  (Ark.)  518. 

TENANCY  IN  COMMON  AND 

JOINT  TENANCY. 

Bights  and  remedies  inter  se. 
1.  Plaintiff,  a  joint  owner  of  lands  with  de- 
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fendant,  claimed  an  interest  in  a  portion 
which  defendant  alleged  he  had  purchased  on 
his  own  account  prior  to  the  agreement  with 
plaintiff  to  purchase  jointly.  Defendant 
pleaded  a  general  denial  of  plaintiff's  interest 
and  the  court  admitted  evidence  thereunder, 
hut  on  finding  that  plaintiff  had  by  mistake 
purchased  the  land  in  question  for  the  joint 
account,  and  for  a  larger  sum  than  that  given 
by  defendant,  divided  the  interest  in  the  land 
between  them  in  proportion  to  the  sums  paid. 
Hehh  that  though  the  court  might  have  ex- 
cluded the  question,  yet  plaintiff,  having  re- 
ceived the  larger  sum,  could  not  complain. — 
Anderson  v.  Clanch,  (Tex.)  760. 

2.  Plaintiff  and  defendant  BLgreed  to  pur- 
chase the  shares  of  heirs  in  lands,  eacn  to 
hold  in  proportion  to  the  number  of  snares  he 
purchased,  at  the  value  of  the  property  as  ap- 
praised in  the  inventory.  Plaintiff  purchased 
a  share  at  less  than  the  appraised  value. 
Held^  in  a  suit  for  an  accounting^  that  defend- 
ant was  entitled  to  half  the  proht  so  made.— 
Id.* 

3.  Plaintiff  and  defendant  agreed  that  the 
latter  should  manage  lands  jointly  purchased, 
and  deduct  reasonable  compensation  and  ex- 
penses from  the  rents.  Defendant  did  not 
agree  to  contribute  any  sum  for  rent.  Held^ 
in  accounting,  that  plaintiff  could  not  charge 
defendant  with  use  and  occupation.— Id. 

4.  One  who  is  tenant  in  common  with  mi- 
nors is  equally  liable  to  them  for  the  propor- 
tion of  the  rents  derived  from  the  common 

Sroperty  as  if  they  were  of  age. — ^Linch  v. 
iroad,  (Tex.)  751. 

Torts. 

Bee  Death  by  Wrtmgful  Act;  lAbel  aend 
Slander:  Malicious  Prosecution;  Negli- 
gence;  TretvoM, 

Ck)nfiict  of  laws,  see  AcMon. 

TBESPASS. 

What  amounts  to. 

1.  In  an  action  for  trespass  to  wild  land,  the 
court  charged  that,  if  defendant  crossed  the 
boundary  line  between  the  two  tracts  through 
mistake,  he  was  not  guilty  of  trespass,  though 
he  cut  and  carried  away  trees.  Held  error, 
as  it  was  defendant's  duty  to  know  the  bound- 
aries of  his  own  land. --Jeffries  t.  Hargus, 
(Ark.)  828. 

Bamagea. 

2.  Under  act  Kv.  1889,  authorizing  the  Jury 
to  assess  several  or  joint  damages  against 
joint  trespassers,  the  jury  may  apportion  such 
damages  according  to  defendants*  participa- 
tion in  the  wrongful  acts.— Central  Passenger 
Ry.  Co.  Y.  Kuhn,  (Ky.)  441. 

Wrongftil  levy  of  process. 

8.  Plaintiff  sued  to  recover  possession  of 
certain  lands,  and  sued  out  a  writ  of  seques- 
tration. Defendant  filed  a  plea  in  reconven- 
tion, charging  wrongful  acts  upon  the  sheriff 
and  plaintiff's  attorney  in  executing  the  writ, 
whereby  he  was  damaged,  and  charged  that 
snch  acts  were  ratified  by  pialntinT  JEfelcZ, 


that  the  court  should  have  submitted  to  the 
jury,  as  a  question  of  fact,  whether  the  sheriff 
abused  his  powers,  and  whether  plaintiff  was 
resi>onsible  therefor.  —  Casey  v.  Hanrick, 
(TexJ  405. 

4.  Plaintiff  sued  to  recover  possession  of 
certain  lands,  and  at  the  same  time  sued  out 
a  writ  of  sequestration.  Defendant  filed  a 
plea  in  reconvention,  seeking  to  make  plain- 
tiff's attorney  a  party  to  the  suit,  to  recover 
for  alleged  wrongs  connected  with  the  wrong- 
ful execution  of  the  writ.  Hehl^  that  the 
court  properlv  sustained  exceptions  to  so 
much  of  the  plea  as  sought  to  make  the  attor- 
ney a  party,  the  demand  against  him  not  be- 
ing mutual  between  the  parties. — ^Id. 

TBESPASS  TO  TRY  TITLE. 

Evidence,  see  Evidence^  34. 

Parties. 

1.  When  the  legal  title  is  held  by  defendant 
for  a  third  person,  such  third  person  is  prop- 
erly admitted  as  a  party  defendant  to  protect 
his  interest*.— Mcpherson  v.  Johnson,  (Tex.) 
798. 

Pleading  and  proof. 

2.  An  allegation  that  plaintiff  is  sole  owner 
in  fee  of  the  land  in  question,  is  a  sufficient 
compliance  with  Rev.  St.  Tex.  art.  475jC,  §  3, 
requiring  the  petition  in  trespass  to  try  title 
to  state-the  interest  claimed  by  plaintiff  m  the 

S remises;  and  refusal,  on  the  trial,  to  permit 
efendantto  show  that  there  were  other  joint 
owners  besides  plaintiff,  defendant  not  offer- 
ing to  connect  himself  with  such  title,  is  not 
error.>-Gaither  V.  Hanriek.  (Tex.)  619. 

8.  In  trespass  to  try  title,  where  plaintiff 
showed  ttiat  certain  land  was  conveyed  to  a 
firm,  it  is  not  error  to  allow  him  also  to  show 
that  he  was  a  member  of  the  firm,  though  that 
fact  was  not  specifically  alleged  in  his  plead- 
ings.—Bdwards  V.  Barwise,  (Tex.)  (577. 

Plea  of  not  guilty. 

4.  In  an  action  of  trespass  to  try  title,  de- 
fendant, claiming  under  a  void  trustee's  deedt 
cannot,  under  a  plea  of  not  guilty,  set  up  an 
equitable  right  to  payment  of  the  debt  secured 
by  the  trust  deed,  before  the  recovery  of  the 
property  by  plaintiff.  The  facts  showing  such 
right  should  be  expressly  alleged. — Fuller  v. 
O^eal,  (Tex.)  181. 

Defense  of  outstanding  title. 

5.  Defendant  held  under  an  oral  contract 
from  plaintiff.  In  a  suit  for  possession  and 
rents,  defendant  set  up,  as  defense,  lack  .of 
title  in  plaintiff,  and  title  in  himself  under 
purchase  from  another.  Held^  that  it  was  im- 
material whether  plaintiff  had  a  good  title  or 
not;  that  the  oral  contract  was  void  under 
the  statute;  and  defendant  could  not  set  up  a 
title  hostile  to  the  one  under  which  he  held, 
without  first  surrendering  possession  to  plain- 
Uff.—Casey  v.  Hanrick,  (Tex.)  405. 

Estoppel   of  defendant   to   dispute 

plaintifiTs  title. 

£  Whether  or  not  defendant  is  estopped  to 
dispute  plaintiff^s  title  because  he  entered  in 
subordination  to  plaintiff,  will  not  be  conaid- 
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«red  on  appeal  when  not  raised  in  the  ooort 
below,  ana  ^ben  It  appearSi  from  the  plead- 
ings and  evidence,  that  that  question  would 
not  have  gone  to  the  jury,  unless  plaintiff's 
title  had  been  based  upon  a  forged  ffrant,  as 
claimed  by  defendant. — Gaither  r.  Hanrick, 
(Tex.)  619. 

Bight  to  improyements. 

7.  In  addition  to  the  usual  averments  in  a 
•uggestion  of  valuable  improrements  in  good 
faitn,  defendant  alleged  that  at  the  time  he 
bought,  etc.,  '^he  was  Informed  that  said  land 
was  vacant  public  domain,  subject  to  pre- 
emption; that  he  knew  it  was  claimed  by 
plaintiff  under  a  certain  Mexican  grant;  but 
that  he  believed  that  said  grant  was  a  forgery, 
and  that  the  district  court  had  so  held '^  in  a 
oase  to  which  plaintiff  was  a  party,  and  that 
the  judgment  had  been  affirmed  by  the  su- 

Sreme  court  Held,  that  defendant  was  a  set- 
ter in  good  faith,  and  entitled  to  show  that 
fact,  together  wita  the  value  of  his  improve- 
ments.—Id. 

8.  The  law  of  improvements  in  good  faith, 
under  Rev.  St  Tex.  art  4S18  et  mq.,  Is  ap- 
plicable to  such  as  have  been  placed  upon  land 
under  such  circumstances  as  to  make  them  a 
part  of  the  realty,  but  it  has  no  application  to 
such  as  have  been  placed  upon  realty,  but 
never  become  a  part  of  it— Harkey  v.  Cain, 
(Tex.)  687. 

Evidence. 

0.  In  an  acUon  of  trespass  to  trv  title  plain- 
tiff put  in  evidence  a  deed  desoribingone  tract 
of  land  conveyed  thereby  as  ^also  060  acres  of 
land  *  *  *  set  apart  to  B.  by  commission* 
ers  appointed  by  the  district  court, "  and  then 

f»ut  in  evidence  the  judgment  of  the  oourt  re- 
erred  to.  Heldt  that  its  introduoUon  to  iden- 
tify the  land  was  proper,  and  no  noUoe  of  the 
intention  to  introduce  it  was  necessary. —Her- 
vey  V.  Edens,  (Tex.)  806. 

10.  In  trespass  to  try  title,  plaintiff,  to  con- 
nect his  grantor  with  the  patentee,  produced 
two  witnesses  who  testified  that  they  saw  cer- 
tain papers  in  the  land-office,  purporting  to  be 
transfers  of  the  land  from  patentee  through 
various  persons  to  plaintiffs  grantor,  but 
neither  knew  patentee  or  his  signature,  or 
had  any  distinct  recoUection  as  to  any  certain 
transfer.  Held  insufficient  to  show  title  in 
plaintiff. — ^Rhodus  v.  Sansom,  (Tex.)  849. 

11.  In  a  suit  to  establish  title  to  land  by  cer- 
tain certificates,  which  had  been  lost,  and 
through  which  both  parties  claimed,  pUuntiff 
introduced  written  evidence  as  to  one.  and 
direct  testimony  showing  transfer  to  hmi  of 
the  others.  Defendants  relied  on  the  testi- 
mony of  a  witness  as  to  his  recollection  of  oc- 
currences of  92  years  ago,  with  no  memo- 
rcmda.  Held,  that  the  weight  of  evidence 
was  with  plaintiff.— Walker  v.  Stroud,  (Tex.) 
202. 

IsBueB  and  findings. 

12.  Plaintiff  claimed  land  sold  ander  a  trust 
deed  as  his  homestead,  and  that  the  improve- 
ments had  become  attached  thereto;  and  de- 
fendant, claiming  a  lien  on  the  improvements 
for  the  unpaid  purchase  price,  prayed  that,  if 
the  land  was  exempt,  he  mignt  remove  the 
improvements.    The  court  charged  the  jury 


should  they  find  that  the  lot  at  the  time  the 
deed  of  trust  was  executed  was  part  of  the 
homestead  of  plaintiff,  or  that  the  improve- 
ments, or  any  part  thereof,  belonged  to  de-  I 
f  endant,  or  that  part  of  such  Improvements  be-  { 
longed  to  plaintiff  and  part  to  defendant,  thej  | 
should  find  the  value  of  each  piece  of  properly 
on  such  lot,  stating  to  whom  it  belonged.  The 
jury  returned  a  verdict :  ''That  the  lot  in  con- 
troversy is  a  part  of  plaintiff  *s  homestead,  and 
that  the  value  of  the  same,  without  the  im- 

Srovements  thereon,  Is  fifty  dollars,  ^50,)  and 
nd  for  defendant  all  improvements  thereon.  *      . 
Ueld^  that  the  verdict,  though  not  responsive 
to  the  instruction,  was  responsive  to  the  issues       | 
made  in  the  pleadings,  and  was  sufficient—       | 
Harkey  v.  Cam,  (Tex.)  637.  i 

18.  In  trespass  to  trv  title  to  the  undivided       i 
one-third  of  certain  land,  and,  if  defendant 
failed  to  show  title  in  the 'other  two-thirds,        I 
that,  as  against  him,  plaintiff  be  allowed  to        I 
hold  the  whole  of  the  land,  the  jury  were  in-        i 
structed  to  find  **  for  pUintlfl  one-third  of  the 
land  described  in  the  petition.**    The  jury's 
verdict  was:  "We,  the  jury    ♦   ♦    ♦    find  for 
plaintiff  one-third  of  the  property  In  dispute. " 
Heldy  under  the  instruction  and  pleadings,  the 
effect  of  this  was  a  flndinf  of  one-third  of  the 
whole  pieoe,  and  not  one-tniid  of  the  one-third 
claimed  by  both  plaintiff  and  defendai^— Ed- 
wards V.  Barwise,  (Tex.)  077. 

14.  In  an  action  ox  trespass  to  tiy  title,  the 
oourt  instructed  the  jury,  under  Rev.  St  Tex. 
art  4814,  to  find  the  value  of  the  land  exclu- 
sive of  improvements,  and  the  value  of  the  use 
and  oooupation,  in  oase  they  found  the  land  for 
plaintiffs,  and  for  defendants  on  their  daim 
for  improvementa.  The  jury  found  for  plain- 
tiffs as  to  the  land,  and  for  defendants  $200  as 
the  value  of  the  improvements,  but  failed  to 
find  either  the  value  of  the  land  exclusive  of  the 
improvements,  or  the  value  of  the  use  and  oc- 
cupation. Held,  that  the  verdict  was  not  re- 
sponsive to  the  charge,  and  should  be  set 
aside.— Collins  v.  Kay,  (Tex.)  818. 

TBTATi. 

See,  also,  EoDceptions^  BiU  cf;  Jury;  New 
TrUU. 

Misoonduot  of  counsel. 

1.  Counsel,  in  addressing  the  juiy,  made  an 
improper  appeal  ragardinff  matter  outside  the 
recorcl.  Held  not  material,  as  the  jury  was 
apparently  uninfiuenced  by  it— Oulf,  C.  &  S 
F.  R.  Co.  V.  Fox,  (Tex.)  SCO.* 

Instruotions. 

2.  The  oourt  charged  the  jury  that  they 
were  the  sole  judges  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  the  weight 
to  be  given  to  the  testimonv.  Held,  that  the 
substantial  rights  of  defendant  were  not 
prejudiced  thereby.— Forman  v.  Common- 
wealth, (Ky.)  679. 

Verdict 

8.  Where  an  attaching  creditor  and  the  con- 
stable making  the  levy  were  sued  together  by 
the  debtor  for  damages  caused  by  wrongful 
issuance  and  levv  of  the  writ,  and  the  court  did 
not  submit  any  issue  in  reference  to  the  liabll- 
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ity  of  the  oonstoble,  and  there  were  no  facte  in 
the  record  that  would  authorize  a  Jury  to  find 
agrainst  him,  held  that,  construing  the  verdict 
in  favor  of  the  debtor  in  the  light  of  the 
charge,  there  was  no  finding  against  the  oon< 
stable,  and  so  much  of  the  judgment  as  was 
against  him  should  be  reversiad.— Blum  v. 
Strong,  (Tex.)  167. 

4.  Rev.  St.  Tez.  arte.  1838.  ISSS.  authorizing 
either  a  general  or  a  special  verdlct^oes  not 
contemplate  the  rendering  of  both.  Bwyer  v. 
Kaltayer,  6  S.  W.  Rep.  80,  followed.— Cole  v. 
EateU,  (Tex.)  175. 

Trial  by  court. 

5.  Where  the  court  specially  finds  the  facts 
and  renders  a  judgment  inconsistent  there- 
with, such  judgment  will  be  reversed,  and 
made  to  conform  to  the  special  findings.— 
Powell  V.  Holman,  (Ark.)  506. 

TBOVEB*AND  OONVEB- 
SION. 

What  amounts  to  conversion,  see  Carriers,  8. 

When  aotion  lies. 

1.  Plaintiffs,  having  a  claim  arising  out  of  a 
consignment  of  goods  against  one  who  had 

'*      ^  his 


_  I  against 

the  estate,~acoepted  several  dividends  in  part 
payment,  and,  before  the  estate  was  closed, 
sued  the  addressee  of  the  consignment  and  the 
carrier  for  an  alleged  conversion  of  the  goods. 
Held,  that  plaintiffs  had  waived  their  right,  if 
any,  to  sue  for  a  conversion.  BiiAck  and  Bbacb, 
JJ.,  dissenting  from  the  conclusion  that  the 
allowance  by  the  assiffnee  was  a  judgment.— 
Nanson  v.  Jacob,  (Mo.)  246. 

Demand. 

2.  Rev.  St.  Mo.  1879,  S  1018,  provides  that, 
in  actions  for  either  property  or  money,  a  fail- 
ure to  demand  the  subject-matter  of  the  suit 
before  the  beginning  thereof  shall  not  be 
available  unless  pleaaed  in  defense,  and  ac- 
companied by  a  tender  of  the  amount  due. 
•Heldt  that  this  provision  does  not  apply  to  a 
demand  necessary  to  sustain  an  action  of  tro- 
Ter,  nor  to  common  carriers.— Id. 

Trustee  Process. 

Bee  OamUhmenU 

TRUSTS. 
Precatory,  see  WilU,  7-0. 

Basulting. 

1.  To  establish  a  trust  reeulting  from  an 
agreement  between  the  mortgagee  and  mort- 
gagor at  a  forecloeure  sale,  that  the  mortgagee 
was  to  purchase  and  reconvey  to  the  mort- 
gagor wnen  the  debt  was  paid,  it  is  sufficient 
to  show  that  the  mortgagor,  with  the  full 
knowledge  and  consent  ox  the  mortgagee, 
treated  the  property  after  the  sale  as  his  own, 
and  that  the  mortgagee  himself  treated  it  as 
the  mortgagor's  uufhad  indorsed  the  mas- 


&' 


ter*s  deed,  and  deliyered  it  to  the  mortgagor* 
— SulUvan  v.  Sullivan,  (Tenn.)  876.» 

2.  A  parol  agreement  that  another  shall  be 
interested  in  the  purchase  of  land,  or  a  parol 
declaration  by  a  purchaser  that  he  buys  for 
another,  without  an  advance  of  money  by  the 
latter,  falls  within  the  statute  of  frauds,  and 
cannot  create  a  resulting  trust.— Bland  v.  Tal- 
ley,  (Ark.)  284.» 

Constructive. 

8.  Where  a  brother  redeemed  his  sister's 
land  sold  on  foreclosure,  representing  that  it 
was  for  her  benefit,  and  afterwards  rented  it 
with  her  consent,  and  stated  to  several  per- 
sons that  he  had  redeemed  it  for  her,  and  paid 
taxes  on  it  out  of  the  wages  of  her  son,  whom 
he  employed,  heldy  that  she  might  redeem  for 
the  amount  of  his  advances.— Bush  v.  Walker, 
(Ky.)  717. 

Powers  of  trustees. 

4.  Where  property  is  conveyed  in  trust  to 
ay  the  grantor's  debts  and  for  the  benefit  of 
is  family,  the  trustee  has  no  right  to  pay 

subsequent  debts,  nor  can  he  recover  the  pur- 
chase price  of  property  subsequently  sola  by 
himself  to  the  grantor.-— Miles  v.  Monarch, 
(Ky)  715. 

Sale  and  reinvestment 

5.  CivU  Ck)de  Ky.  )  491,  provides  that  the 
tenant  of  a  freehold  estate  may  bring  an  ac- 
tion and  have  the  property  sola  for  reinvest- 
ment, making  the  person  in  whom  the  re- 
mainder, if  contingent,  would  have  vested,  if 
the  contingency  had  happened  before  suit 
brought,  defendant.  A  testator  had  directed 
a  portion  of  his  estate  to  be  invested  by  a 
trustee,  the  income  to  be  paid  to  his  daughters 
during  Ufe;  the  remainder  to  their  children, 
or  to  the  survivors  and  their  children.  An 
investment  in  real  property  provine  unprofit- 
able, the  trustee  and  the  daughters  filed  a  bill^ 
making  the  children  of  one  of  the  daughters 
defendants,  asking  leave  to  sell  and  reinvest. 
Held,  that  the  statute  authorized  the  proceed- 
ing.—McGinnis  v.  Peters,  (Ky.)  119. 

Action  to  set  aside  sale  — Pleading. 

0.  In  an  action  to  reco^rer  an  undivided  in- 
terest in  land,  or  a  portion  of  the  purchase 
money,  on  the  ground  that  the  trustees  of 

glaintifl's  interest,  appointed  to  make  a  sale, 
ad  failed  in  their  dutj,  the  petition  failed  to 
show  who  were  appomted  trustees,  or  what 
their  powers  were;  failed  to  connect  the  de- 
fendants with  the  trust,  or  to  show  that  they 
were  accountable  to  plaintiff  for  the  money. 
Held,  that  a  general  demurrer  wasproperly 
sustained.— De  Everett  v.  Crafts,  (Tex.)  815. 

VENDOB  AND  VENDEE. 

Bona  fide  purchasers,  see  Deed^  11, 18. 
Rights  inter  se,  see  Estoppel,  2. 

Construction. 

1.  Plaintiff  agreed  to  purchase  certain  lota 
of  defendant,  the  purch^ie  price  to  be  paid  in 
two  weeks,  when  defendant  should  give  a 
warranty  deed.  Earnest  money  was  paid,  to 
be  refunded  if  the  title  was  found  imperfect. 
Plaintiff  was  not  satisfied  with  the  title,  and 
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did  not  offer  to  ootnplj  with  the  o<mtreot 
within  the  two  weeks.  A  year  and  a  half  aft- 
erwards he  offered  the  money,  and  demanded 
his  deed.  Held^  that  he  was  in  def  ault,  and 
could  claim  nothing  under  the  contract.  — 
Lanit«  v.  King,  (Mo.)  268. 

Actions  for  price« 

2.  In  a  suit  by  the  assignees  of  a  purchase- 
money  note,  the  vendor  was  a  party,  and  ad- 
mitted that  the  assignees  owned  the  note. 
Held,  that  whether  the  assignees  paid  any- 
thing for  the  note  made  no  difference  to  de- 
fendant, and  he  was  fully  protected  from  any 
claim  of  the  vendor.— Thaciter  v.  Booth,  (Ky.) 
460. 

Defect  in  title. 

8.  A  vendor's  title  to  land  is  good  when  it 
has  been  in  the  possession  of  himself,  and  his 
predecessors,  for  more  than  40  years,  with  a 
record  title  of  20  years,  and  no  suggestion  of 
an  adverse  claim  or  possession. — Id. 

4.  A  vendor  may  perfect  his  title  at  his  own 
expense  after  the  date  of  the  sale,  and  at  any 
time  before  trial  of  an  action  for  the  purchase 
price.— Mitchell  v.  Allen,  (Tex.)  745. 

IDefect  in  quantity. 

5.  When  a  deed  for  282  acres. "  more  or  less, " 
was  corrected  as  to  description  by  a  subse- 
quent deed,  omitting  the  words  ''more  or 
less, "  a  deficit  in  quantity  is  no  defense  against 
an  assignee  of  the  purchase  money-note,  seek- 
ing to  enforce  pavment  out  of  the  land. — 
Yearley  v.  Morris,  (Ky.)  488. 

6.  In  an  action  for  the  purchase  price  of 
land,  defendant  claimed  an  abatement  for  de- 
ficiency, but  the  evidence  showed  that  he  did 
not  rely  upon  the  plaintiff's  representations 
as  to  the  quantity  of  land,  but  believed  before 
the  contract  was  closed  that  there  were  10 

tacres  less.  Held^  he  could  not  claim  an 
abatement,  there  being  nothinff  to  show  either 
fraud  or  mutual  mistaka— Wheeler  v  Boyd, 
(Tex_)  614. 

7.  Rev.  St.  Tex.  art.  4800,  providing  that  in 
trespass  to  try  title  the  court  may  appoint  a 
surveyor  to  survey  the  land  in  controversy, 
applies  only  to  such  cases,  and  does  not  au- 
thorize the  appointment  of  a  surveyor  in  an 
action  for  the  purchase  price  of  land  where 
the  defense  is  a  partial  failure  of  considera- 
tion, in  that  there  was  a  deficiency  in  quan- 
tity.—Id. 

8.  In  ah  action  for  the  purchase  price  of  land, 
where  the  defense  was  deficiency  in  quantity, 
an  instruction  that  if  the  land  was  sold  by  the 
tract,  and  the  vendee  had  equal  opportunity 
with  the  vendor  to  know  the  amount  of  land 
before  he  took  his  deed,  and  was  required  by 
the  vendor  to  judge  lor  himself  as  to  the 
quantity  of  land,  he  took  the  risk  of  the  de- 
ficiency, was  properly  refused.— Id. 

9.  In  an  action  for  the  purchase  price  of 
land,  the  defense  was  deficiency  in  quantity. 
The  court  instructed  the  jury  that  if  they 
found  a  deficiency,  they  shoTild  deduct  the 
value  thereof  from  the  whole  contract  price, 
and  if  there  was  less  cleared  land  than  repre- 
sented, they  should  find  the  difference  in 
value  of  the  defioienOT  in  a  cl^red  and  in  an 
uncleared  state,  and  deduct  that  amount  also. 
Held  erroneous,  as  it  was  in  effect  an  instruo- 


tilon  to  make  two  dedactioas  for  the  same  de- 
floiency.— Id. 

Enforcement  of  contract  of  sale  — 
Pleading. 

10.  Plaintiff  declared  upon  a  written  con- 
tract for  the  sale  of  land,  providing  that,  if  he 
should  pay  the  purchase  price  in  two  weeks, 
defendant  would  execute  a  warranty  deed, 
and,  if  the  title  was  bad,  the  earnest  money 
should  be  refunded.  He  alleged  his  readiness 
to  fulfill  at  all  times,  and  a  tender  of  the 
money.  The  evidence  showed  that  he  had 
found  the  title  bad,  and  notified  defendant, 
who  said  he  would  fix  it ;  that  18  months  after- 
wards he  had  made  the  alleged  tender.  Held 
that,  under  the  pleadings,  plaintiff  could  not 
show  that,  by  the  promise  to  fix  the  title,  de- 
fendant waived  the  terms  of  payment  in  the 
original  contract,  and  entered  into  a  new 
agreement  by  which  payment  was  deferred 
until  the  title  was  made  good.  —  Laniti  v. 
King,  (Mo.  j  268. 

laen. 

11.  A  vendor  may,  by  contract,  reserve  a 
lien  on  land  for  the  purchase  money,  in  a  note 
given  therefor;  ana  this  is  not  affected  by 
substituting  a  new  note,  reserving  the  same 
lien.— Helm  v.  Weaver,  (Tex.)  430. 

12.  Where  the  legal  tiUe  to  land  is  left  in 
the  vendor,  his  lien  will  exist  without  insert- 
ing in  a  purchase-money  note  that  the  lien 
shall  hold  until  paid  in  full.— Thacker  v. 
Booth,  (Ky.)  460. 

Substitution  of  notes. 

18.  Plaintiff's  decedent  had,  in  1864,  sold 
certain  land,  given  a  bond  for  title,  accepted 
the  notes  of  the  vendee  for  balance  of  pur- 
chase money,  and  those  of  subsequent  pur- 
chasers in  lieu  thereof.  The  last  vendee,  after 
assmning  to  pay  the  balance  owinfl"  the  orig- 
inal vendor,  executed  his  notes  to  his  vendor 
for  the  remainder  of  the  purchase  money, 
which  were  assigned  to  defendant,  who 
brought  suit  thereon,  and  at  foreclosure  sale 
bought  in  the  premises.  Plaintiff^  s  decedent 
was  not  a  party  to  that  action.  In  an  action 
to  enforce  the  Hen  of  the  original  vendor, 
held^  that  it  was  not  released  by  reason  of  the 
substitution  of  the  notes  of  the  successive  pur- 
chasers, nor  the  lien  of  defendant  equu  in 
priority  to  plaintiff's.- Hill  v.  Downs'  Adm'r, 

Enforcement. 

14.  Certain  lands  had  been  sold  in  1864,  and 
the  notes  of  subsequent  purchasers  in  1867  and 
1870  were  accepted  by  the  vendor  for  those 
given  him  by  the  first  vendee  for  balance  of 
purchase  money,  and  the  bond  for  title  was 
assigned  to  the  successive  vendees.  The  notes 
executed  in  1870  were  payable  in  1871,  but 
paymeatswere  indorsed  as  late  as  1882.  Held, 
that  an  aetion  to  enfOToe  the  original  vendor's 
Uen  was  not  barred  by  limitation,  as  the  as- 
signment of  the  bond,  and  the  aoo^tanoe  of 
the  notes  in  1870,  constitnted  a  new  contract 
between  the  original  vendor  and  the  then  par- 
chaser.— Id. 

16.  A  petition,  in  an  action  on  certain  prom- 
issory notes,  and  to  foreclose  a  lien  on  certain 
land,  merely  stated  that  **the  notes  are  a  lien* 
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on  the  land,  not  showing  how  the  lien  was 
acquired,  or  containing  any  averments  as  to  a 
€X>ntract ;  and  averred  thatplaintilf  was  ^  able, 
-willing,  and  ready  to  make  a  deed"  to  said 
land,  but  showed  no  title  thereto  in  himself. 
JBeld  fataUy  defective. —MitcheU  v.  Clark, 
(Ky.)  we. 

16.  Where  there  is  doubt  as  to  a  vendor  hav- 
ing reserved  a  lien  on  land,  the  deed  for  which 
is  lost,  and  the  question  is  not  raised  by  the 
pleadings  in  an  action  for  the  purchase  price, 
and  the  jury  do  not  pass  u^n  it,  but  smiply 
render  a  verdict  for  the  price,  it  is  error  to 
include  in  the  judgment  a  decree  for  the  f ore- 
<Uosure  of  the  lien.— Mitchell  v.  Alien,  (Tex.) 
745. 

17.  Where  land  is  sold  to  the  vendor  in  a 
suit  to  enforce  a  vendor's  Hen,  the  vendee  can- 
not recover  the  land  for  any  irregularity  in 
the  sale,  and  at  the-  same  time  refuse  to  pay 
the  purchase  money.— McFherson  v.  Johnson, 
<Tex.)  798. 

18.  A  decree  for  the  sale  of  land  to  satisfy  a 
lien  thereon,  when  only  part  of  the  land  was 
subject  to  such  lien,  will  oe  corrected  and  af- 
firmed on  appeal,  if  proper  in  other  respects. 
—Helm  v.  Weaver,  (Tex.)  420. 

Bona  flde  purchasers. 

19.  One  of  the  plaintiffs,  being  an  heir  of 
her  brother^  believing  that  her  half  brothers 
and  sisters  inherited  his  land  with  her,  made 
an  oral  partition  with  them,  which  was  after- 
wards ratified  by  deeds  between  the  parties. 
The  interest  acquired  by  the  half  brothers  and 
sisters  was  sold  to  defendants.  Dom.  Civil 
Law,  §  2929,  in  force  in  Texas  at  the  time  of 
the  brother's  death,  provided  that  the  whole 
blood  shall  inherit  to  the  exclusion  of  the  half 
blood.  Plaintiff  sued  to  recover  the  land  set 
off  to  her  half  brothers  and  sisters  through 
her  mistake  of  the  law.  Held,  that  defend- 
ants were  not  charged  with  notice  of  plain- 
tiffs* rights  and  interest  by  the  recitals  in  the 
partition  deeds  and  instruments  under  which 
they  claimed.— Wardlow  v.  Miller,  (Tex.)  292.* 

20.  The  records  showed  a  patent  to  land  in 
one  H.,  and  that  the  first  survey  of  the  land 
had  been  made  in  the  name  of  H.  as  the  as- 
signee of  a  certificate  from  S.  HeZd,  that  a 
purchaser  from  H.  was  not  compelled  to  search 
the  records  previous  to  that  time,  and  was  not 
bound  bv  the  recording  of  a  bond  from  S.  to 
H.  and  C.  to  convey  the  land,  when  located,  to 
them ;  there  being  no  provision  for  the  record- 
ing of  such  an  instrument. — Copelin  v.  Shuler. 

Cftx.^ees. 

SI.  Where  a  deed  showed  two  recordiags, 
one  before  and  one  after  a  conveyance  to  3ne 
who  claimed  to  be  a  bona  Jlde  purchaser,  '<and 
no  reason  appeared  in  the  record  for  a  sei>  md 
recording  of  the  deed,  and  the  destructic^  i  of 
the  first  record  copv,  though  alleged  by  cO  un- 
sel,  was  not  proved,  the  prior  record  mus«  be 
considered  as  constructive  notice  of  the  d^ed. 
^Edwards  v.  Barwise,  (Tex.)  677.  ^ 

22.  Where  the  evidence  as  to  whether  pi*  n- 
tiff  knew  of  a  claim  of  other  parties  to  la.id 
when  he  bought  was  conflicting,  and  it  ap- 
peared that,  on  paying  the  purchase  money, 
he  immediately  began  the  erection  of  a  mili 
upon  the  land,  the  court  is  justified  in  holding  i 


that  he  had  no  notlce.-~Copelin  y.  Shuler, 
(Tex.)668. 

28.  Equities  existing  between  original  par- 
ties to  a  deed  are  not  available  as  defenses 
against  an  innocent  pnrchAser.  for  value,  with- 
out notice  of  such  equities.  —Missouri  Pac*  Ry. 
€k>.  V.  Mafilt,  (Mo.)  600. 

VENUE  IN  CIVIL  CASES, 

Change  of  domicile. 

Defendant  sued  in  F.  county.  It  appeared 
that  he  had  practiced  medicine  in  that  countv 
for  some  years,  but  had  sold  his  homestead, 
settled  his  accounts,  and  removed  his  effects 
to  B.  county,  where  he  had  visited  patients. 
His  family  remained  behind  temporarily,  and 
on  a  visit  to  them  he  was  served  with  process. 
Held^  that  his  removal  was  complete,  and  that 
the  court  had  no  jurisdiction.  —  Faires  v. 
Young,  (Tex.)  800. 

Voters. 

Bee  ElectUms  and  Voten, 

WILLS. 

Bequest  to  charitable  uses,  see  Charities. 

Undue  inflaenoe. 

1.  In  an  action  of  devUavU  vel  ruyrit  where 
the  principal  beneficiary  was  executrix  and 
widow  of  the  testator,  and  the  contestants, 
seeking  to  avoid  the  will  on  the  ground  of  un- 
due influence,  offered  evidence  that  she  lived 
with  the  testator  a  number  of  years  as  his 
mistress,  and  that  a  subsequent  marriage  be- 
tween them  was  unlawful  and  bigamous,  field, 
that  an  instruction  that  if,  at  the  time  of  the 
marriage  between  testator  and  executrix,  she 
was  lawfully  married  to  another,  her  marriage 
to  testator  was  a  nullity,  should  have  been 
granted.— McClure  v.  McCIure,  (Tenn.)  '44. 

Nuncupative  will  as  evidence. 

2.  A  nuncupative  will  of  land  is  admissible 
to  show  the  intent  of  the  deceased,  and  as  cor- 
roborative of  a  claim  that  deceased  had  pre- 
viously made  a  parol  gift  or  sale  of  the  land. 
—Wooldridgev.  Hancock,  (Tex.)  818. 

Bevocation  and  republication. 

8.  The  mere  fact  that  the  first  will  of  testa- 
tor was  found  among  his  valuable  papers 
should  not  prevent  the  court  from  charging 
**that  the  destruction  of  a  subsequent  wilL 
with  the  intention  of  writing  another  or  third 
will,  does  not  ipsofcusto  revive  the  first  wilL  " 
— McCluiev.  McClure,  (Tenn.)  44.* 

Construction — Certainty. 

4.  A  testator's  will  provides:  "I  do  will  and 
bequeath  to  the  Methodist  Episcopal  Church 
South,  to  be  applied  to  foreign  missions,  aU  of 
my  property,  real  and  personal,  after  the  pay- 
ment of  my  just  debts,  for  their  use  and  ben- 
efit exclusively."  Heldj  a  sufficient  indica- 
tion of  the  testator's  purpose. —KLnney  v. 
Kinney^s  Ex'r,  (Ky.)  593. 

Nature  of  estate. 

5.  Testator  in  his  will  directed  that  upon 
the  OHuing  of  age  of  his  son,    *   *   •   tbat 
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the  residue  of  his  real  and  personal  estate 
should  be  equally  divided  between  his  two 
children;  «  *  ♦  that  the  property,  real  and 
personal,  which  his  children  should  take  un- 
der the  will,  upon  the  death  of  either  of  them, 
without  leavinjer  a  child  or  children,  or  the  is- 
sue of  such  child  or  children  liying  at  his  or 
her  death,  go  to  the  survivor  of  them:  and 
should  both  children  die  without  leaving  a 
child  or  children  living  at  their  death,  then, 
the  property  given  to  them,  embracing  that 
which  they  may  get  as  survivor,  should  go 
over  to  and  be  equally  divided  among  the 
children  of  his  deceased  sister  and  brother, 
taking  per  caviUi;  and  in  case  any  of  said 
children  should  be  dead,  but  leaving  children 
then  living,  such  child  or  children  shall  repre- 
sent the  deceased  parent,  and  take  such  inter- 
est as  said  parent  would  have  taken  if  aUve. 
Hel^L,  that  as  the  limitations  over,  contingent 
upon  the  death  of  testator's  two  children, 
were  to  take  effect  immediatelv  upon  the 
death  of  the  survivor  of  them  living  at  testa- 
tor's death,  the  contingency  upon  which  the 
estate  was  to  vest  coula  not,  by  any  possibil- 
ity, be  for  a  longer  time  than  a  life  or  lives  in 
being  and  21  years  and  the  fraction  of  a  year 
thereafter;  and  such  limitations  over  were 
not  in  contravention  of  the  rule  against  per- 
petuities.—Brown  V.  Brown,  (Tenn.)  869. 

tf.  Testator,  b^  one  clause  of  his  will,  de- 
vised land  to  his  son,  and,  if  the  son  should 
die  without  issue,  then  to  testator's  brother 
for  life,  remainder  over.  A  later  clause  pro- 
vided that  if  the  brother  should  die  before  the 
son,  then,  in  case  of  the  son's  death  without 
issue  before  he  was  of  age,  the  land  should  go 
to  certain  uses,  and  that  these  ** reversions" 
should  depend  on  his  son's  death  before  hav- 
ing issue  capable  of  inheriting.  Held^  that 
by  the  first  clause  testator  intended  that  the 
devise  to  the  son  should  be  defeated  only  in 
case  of  the  son's  death  before  attaining  full 
age,  and  without  such  issue.— Suydam  v.  Thay- 
er, (Mo.)  502. 

Construction — Precatory  trusts. 

7.  The  testatrix,  by  her  wilL  gave  all  her 
property  to  her  husband,  with  **iull  power  and 
control  over  same  to  use  and  dispose  of  as  he 
may  desire. "  By  the  following  clause,  she 
directed  that,  ''at  his  death,  should  he  nave 
any  of  said  property  still  remaining  in  his  pos- 
session not  disposed  of  or  used  by  him,  uiat 
the  same  shall  be  given  by  him**  to  the  plain- 
tiffs. Held,  that  the  will  created  a  trust  in 
favor  of  the  plaintiffs  in  so  much  of  the  prop- 
erty as  remained  in  the  possession  of  the  hus- 
band at  the  time  of  his  death,  but  not  in  the 
proceeds  of  any  part  of  which  he  might  have 
disposed  in  his  life-time.— McMurray  v.  Stan- 
ley, (Tex.)  412.* 

8.  The  husband  died,  leaving  the  trust  un- 
executed, and  the  curator  of  the  children  sued 
to  charge  the  estate  of  testatrix  with  the  trust. 
It  appeared  that  testatrix  died  possessed  of  a 
large  amount  of  property ;  that  the  children 
were  without  other  means  of  support;  that 

,  both  were  flrail  and  sickly ;  and  that  one,  on 
account  of  mental  and  physical  weakness, 
would  probably  never  be  able  to  contribute  to 
her  own  support.    Hetd,  that  an  award  of 


19,000  for  their  support  and  education  was  not 
exoessive.— Noe  v.  Kern,  (Mo.)  2S9. 

9.  The  clause  in  a  will:  **  I  j^ve,  devise,  and 
bequeath  unto  my  husband  *  *  *  all  my 
real  and  personal  estate  absolutely.  •  «  * 
I  make  this  bequest  in  the  full  faith  that  my 
husband  will  properly  provide  for  the  two 
children  of  my  deceased  brother,  «  «  «- 
whom  we  have  undertaken  to  raise  and  edu- 
cate : "  held  to  create  a  trust  tn  favor  of  the 
children.—- Id. 

WITNESS. 
CompefUaxoy,  see  AeconZs,  9. 

Competency — CriminaL 

1.  A  deposition,  taken  while  the  vritness  was 
imprisoned  awaitine  trial  on  a  charge  of  mur- 
der, is  not  admissible  afterdeponent  has  been 
convicted  and  executed.— St.  Louis,  L  M.  &  L. 
Ry.  CJo.  V.  Harper,  (Ark.)  720. 

Privileged  communications. 

2.  In  a  trial  formurder  it  appeared  that  the 
deceased  had  used  insulting  language  con- 
cerning defendant's  mother  and  sister.  De- 
fendant consulted  counsel  as  to  what  would 
be  the  penalty  for  killing  the  deceased.  Held> 
that  tms  was  not  such  a  communication  be- 
tween attorney  and  client  as  would  be  priv- 
ileged; following  Orman  v.  State,  3  8.  W. 
Rep.  4«8.— Orman  v.  State,  (Tex.)  544.* 

8.  The  wife  of  the  accused,  being  the  party 
injured,  is  a  competent  witness  for  the  state 
in  a  trial  for  procuring  an  abortion  by  vio- 
lence.—Navarro  V.  Sute,  (Tex.)  545S. 

Actions  against  deceased  per- 
sons. 

4.  Under  Code  Tenn.  S  4506,  providing  that, 
**in  actions  by  or  against  an  administrator, 
neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with 
or  statement  by  the  decedent,  unless  called 
by  the  opposite  party,  *»  surviving  partners 

«are  not  competent  witnesses  for  each  other  as 
to  the  terms  of  a  contract  made  by  a  deceased 
partner  for  their  benefit.— (akxifrey  v.  Temp- 
leton,  (Tenn.)47. 

5.  Testimony  by  a  party  to  the  action  as  to 
statements  of  a  deceased  ancestor  of  the  plain- 
tiff, under  whom  his  adversary  claims,  is  in- 
admifsible,  although  the  party  is  improperly 
joinet  as  such.— Bilger  v.  Buchanan,  (Tex.) 
408. 

Exaidiination. 

0.  A  witness  was  unfamiliar  with  English, 
and  irad  stated  that  she  could  not  distinguish 
between  the  terms  ^'east"  and  **west,"and 
the  oDurt  refused  to  comi>el  her  to  answer  a 
question  as  to  whether  an  assault  happened 
on  tiae  side  of  the  track  on  which  the  sun 
risea  or  sets.  Other  witnesses  afterwards 
testiHed  as  to  the  locality  where  the  assault 
wad  made.  Held,  that  the  refusal  was  no 
abuse  of  discretion.— State  v.  Miller,  (Mo.)  57. 

7l  In  an  action  on  a  promissory  note  given 
f ot  sheep,  which  defendant  claimed  were  in- 
footed,  he  testified  that  a  large  number  of 
tliem  had  died,  if  eld,  that  it  was  proper  to 
/ask  him,  on  cross-examination,  how  many  of 
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the  8heep  he  had  sold  to  a  third  person.— 
Labbe  v.  Corbett,  (Tex.)  813. 

8.  A  leading  question  was  properly  admit- 
ted, when  the  witness  was  ignorant  of  the 
language,  dull,  and  unwilling  to  testify.— Na- 
varro ▼.  State,  (Tex.)  642. 

Discretion  of  court. 

9.  Where  an  afUdavit  for  continuance,  on 
account  of  the  absence  of  a  witness,  had  been 
made  in  accordance  with  Rev.  St.  Mo.  SS  1883- 
1886,  and  defendant  had  admitted  that  the 
witness  would  testify  to  certain  facts,  the  ab- 
sent witness  appeared  in  court  before  the  de- 
fendant had  rested.  Defendant  asked  the 
court  to  require  the  prosecution  to  put  the 
witness  on  tne  stand.  Held^  that  as  the  state- 
ment of  the  testimony  had  been  admitted  ow- 
ing to  the  absence  of  the  witness,  upon  his 
appearance  it  would  have  been  in  the  wise 
discretion  of  the  court  to  have  received  Us 
testimony.— State  v.  Pinnell,  (Mo.)  281. 

CredibiUty. 

10.  Defendant,  on  trial  for  assault  with  in- 
tent to  kill,  was  a  witness  in  her  own  behalf. 
The  judge  instructed  that  the  jury  should 
give  oer  evidence  such  weight  as  they  thought 

g roper,  but.  in  determining  the  credit  due  to 
er,  the^  snould  take  into  account  that  she 
was  a  witness  testifying  in  her  own  behalf. 
Seld  correct— State  v.  Miller,  (Mo.)  57. 
v,6s.w.— 62 


11.  Evidence  was  given  as  to  the  general 
reputation  of  a  witness  for  morality,  but, 
when  instructing  as  to  the  weight  to  be  at- 
tached to  the  testimony  of  the  witness,  the 
judge  directed  the  jury  to  consider  the  **  repu- 
tation of  the  witness  for  morality, "  omitting 
the  word  **  general "  Held,  no  cause  for  re- 
versal.—Id. 

12.  A  defendant  in  a  criminal  prosecution, 
who  voluntarily  takes  the  stand  in  his  own 
behalf,  subjects  himself  to  the  same  rules  as 
other  witnesses;  and  in  impeaching  his  credi- 
bility the  inquiiy  is  not  restricted  to  his  gen- 
eral reputation  for  veracity,  but  involves  his 
whole  moral  character.  —  Peck  v.  State, 
(Tenn.)  889.* 

WBITS. 

Waiver  of  defects. 

Defendants,  non-residents,  were  ferved 
with  notice  of  suit  under  Rev.  St.  Tex.  arts. 
1280,  1281,  and  moved  to  quash  the  writ  for 
defects  appearing  upon  the  face  of  the  notice* 
and  in  the  manner  of  the  service,  but  did  not 
impeach  the  validity  of  such  notice.  Held^ 
that  they  abandoned  all  objections  not  alleged^ 
and  the  invalidity  of  the  notice  could  not  be 
thereafter  urged.  —  Feibleman  v.  Edmunds, 
(Tex.)  417. 
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